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OF  THE 


SUPREMK  COURT  OF  NORTH  CAROLINA. 


FEBRUARY  TERM,  180«. 


CBIKF  JUSTICE  : 

WILLIAM  T.  FAIRCLOTH. 

ASSOCIATE   JUSTICES  : 

ALPHONSO  C.  AVERY,  WALTER  CLARK, 

DAVID  M.  FURCHES,  WALTER  A.  MONTGOMERY 


i 


ATTORNEY  OBNBRAL : 

FRANK  I.  OSBORNE. 


SUPREME  COURT  REPORTER 

ROBERT  T.  GRAY. 


CLERK  OP  THE  SUPREME  COURT  : 

THOMAS  S.  KENAN. 


aiARSHAI.  AM>  LIBRARIAN  OP   THE  SUPREME  COURT  : 

ROBERT  H.  BRADLEY. 


JUDGES 


OF  THB 


SUPERIOR  COURTS  OF  NORTH  CAROLINA. 


Qbo.  H.  Brown,  Jr., 

1st  Dist. 

J.  D.  McIvER, 

7th  Dist. 

Hbnrt  R.  Bryan, 

2d     ** 

A.  L.  Coble, 

8th     ** 

E.  W.  TiMBERLAKE, 

8d     ^* 

H.  R.  Starbuck. 

9th     *' 

W.  S.  O'B.  Robinson 

,4th    " 

L.  L.  Greene, 

10th     " 

A.  W.  Graham, 

5th    ** 

W.  A.  Hoke, 

11th     " 

E.  T.  BOYKIN, 

6th    ** 

W.  L.  Norwood, 

12th     '» 

SOLIC 

ITORS : 

W.  J.  Leary, 

1st  Dist. 

H.  F,  Seawell, 

7th  Dist 

W.  E.  Daniel, 

2d     '* 

J.  Q.  HOLTON, 

8th     " 

C.  M.  Bernard, 

3d      " 

M.  L.  MoTT, 

9th     " 

E.  W.  Pou, 

4th   ** 

J.  F.  Spainhour, 

10th     " 

W.  P.  Bynum,  Jr., 

5th   *' 

J.  L.  Webb, 

11th     " 

M.  P.  Richardson, 

• 

6th   " 

Georob  a.  Jones, 

12th     *' 

JUDGES  OF  THE  CRIMINAL  COURTS  : 

Criminal  Circuit  Court  for  Craven^  New  Hanover^  Mecklenburg^ 

Vance,  Warren,  Robeson,  Edgecombe  and 
Halifax  Counties: 

Oliver  P.  Mearbs. 

Criminal  Circuit  Court  of  Buncombe,  Madison,    Haywood  and 

Henderson  Counties : 

m 

H.   G.   EWART. 


Criminal  Court  of  Hertford  County : 

R.   B.  WiNBORNE. 


LICENSED  ATTORNEYS, 


FEBBUABT  TERX,  1896. 


LUTHKR  Addison  Bkasley Duplin  County. 

Samuel  Mitchell  Brinson Craven  County. 

Harrisox  Browij low  Brown Buncombe  County. 

Tom  Henry  Calvert Chatham  County. 

James  Bryan  Connelly Iredell  County. 

Joseph  Bell  Councill Watauga  County. 

Edward  Victor  Cox Pitt  County. 

William  Joyner  Dk  Trbvillb Transylvania  County. 

RuFUS  Omry   Fry Moore  County. 

William  Best  Gaither Catawba  County. 

John  Homer  Gore New  Hanover  County. 

James  Lawson  Graham Catawba  County. 

Jambs  Eugene  Gudger Buncombe  County. 

Andrew  Sheppard  Hall Cumberland  County. 

George  Ezekelle  Hood Wayne  County. 

Hbbnan  Hughes Alamance  County. 

Earle  Ambrose  Humphrey Wayne  County. 

Oterman  Harry  James .'. Rowan  County 

William  Martin  Kelly Richmond  County. 

David  Pulaski  Lane Wake  County. 

Edward  Hart  Lipscombe Buncombe  County. 

William  Claudius  McAllister South  Carolina 

Stephen  McIntyre.... Union  County. 

Isaac  Melson  Meekins Tyrrell  County. 

Lorenzo  Norvell Forsyth  County. 

Harry  James  Overman Rowan  County. 

William  Skinner  Pendleton Chowan  County. 

John  Lawrence  Scales Iredell  County. 

John  Wiley  Shook Haywood  County. 

Thomas  Davis  Warren Chowan  County. 

Thomas  Wilson  Watson Forsyth  County. 


CALENDAR   OF  COURTS, 
TO  BE   HELD  IN 

NORTH  CAROLINA  DURING  THE  FALL  OF  1896  AND  SPRING  OF  1897. 

[The  Latter  Being  Subject  to  Change  by  the  General  Assembly  of  1897.] 


STTFKEME  COUBT. 


The  Supreme  Coart  will  meet  in  the  city  of  Raleigh  on  the  last 
Monday  in  September,  1896,  aud  the  first  Monday  in  February, 
1897.  The  examination  of  applicants  for  license  to  practice  law 
takes  place  on  the  first  Monday  of  each  Term  and  at  no  other  time. 
The  Docket  for  the  hearing  of  cases  from  the  First  Judicial  District 
will  be  called  on  the  Tuesday  next  succeeding  the  meeting  of  the 
Court,  and  from  the  other  Districts  on  Tuesday  of  each  succeeding 
week,  in  numerical  order,  until  all  the  Districts  have  been  called. 


8UFEBI0B  C0UBT8. 

Spring  Terms  date  from  January  1  to  June  30. 
h  all  Terms  date  from  July  1  to  December  31. 

NoTB.— This  calendar  Is  adapted  from  that  prepared  by  Messrs.  W.  T.  Smith 
and  A.  B.  Andrews,  Jr.,  attorneys,  Ualelgh,  N.  C,  revised  by  F.  H.  Busbee,  Bsq. 

The  bracketed  numeral  following  the  dateMf  a  Term  Indicates  the  number 
of  weeks  during  which  the  Court  may  hold. 

FIBST  JUDICIAL  BISTBICT.  I      Jan.  4.  *«7  (2) ;  txMarch  1,  ^97  (2) ;  March 

FallTbrm,  1896— Judge  Timber  lake.  |   Franklin— Oct.  36.  "Wa  U) ;  Jan.  18,  *97 


Spuing  Tbum,  1807— Judge  Bryan, 

Beaufort-Nov.,  30.  nw  (2) ;  ^Feb  15,  '97 

(2) ;  May  24,  '9;  (2). 
Currituck— Sept.  7,  '96  (1) ;  March  1,  '97 

(1). 
Camden— Sept.  14,  W  (1) ;  March  8,  ^97 

(1). 
Pasquotank -Sept.  21,  '96  (1) ;  March  15, 

'97(0. 
Perquimans— Sept.  28,  '96  (1);   March 

22,  '97  (1). 
Chowan— Oct.  5,  '96(1;;  March  2.1.  '97(1). 
Gates-Oct.  12,  '9B  d) :  April  5,  '97  (1). . 
Herttord- Oct.  19,  '96  ( 1 ) :  A  pril  12,  '97  (1). 
WashlngTon-Oet.  26.  'm{i);  April  19, 

'97(1);  +June7. '97(1). 
Tyrrell— Nov.  2,  '96  (1) ;  April  28,  '97  (1) 
Dare -Nov.  9,  '96  (1) :  Mav  3,  ^97  (1). 
Hyde— Nov.  16,  '96  il) ;  May  10,  '97  (1). 
Pam.ico— Nov.  23,  'W  (1) ;  May  17,  '97  (1). 

SECOND  JVmClfLL  DISTBICT. 

Fall  Tkiim,  18P6— Judije  Uoblnson. 
Spring  l'ekm,  18:J7-J«dge  TlmberlaKe. 

Bertie— :JSept.  14,  '9fl  (1) ;  Nov.  9,  '96  (1)  ; 

tFeb.  15,  '97  U) ;   April  28,  "97  (1). 
Craven— Nov.  :K),  '96  (2) ;  *Feb.  1,  '97  (2); 

May  3,  .'97  (2). 
Halifax -Nov.  2  J,  '9l  (1);  March  1,  '97 

(2):  May  24, '97(2). 


Ci) ;  Ai>rU  12,  '97  (2). 
Wilson— Nov.  2,  96  (2):  *Feb.  1,  W  (2) ; 

M  ty  31,  '97  (1). 
Vance-OcT.  5,  '96  (2) ;  Feb.  15,  '97  (2) ; 

May  17,  '97  (-'). 
Martlu-Sapt.  7,  '96  (2> :  March  15,  '97  (2). 
Nash-Nov.  23,  '96  (2) ;  April 28,  '97  (2). 

FOTTBTH  JUDICIAL  DISTBICT. 

I      FallTbrm.  1896— Judi?e  Boykln. 

'      Spring  Tilrm,  1897-Judge  Graham. 

I  Wako-*July  1 1,  '96  <2) ;  'Sept.  28,  '96  (2) ; 
,      tOct  28.  '9:\  r-i)  :  'Jan.  4,  '97  (2) :  tFeb. 
'      22.  '97  (0  ;  •March  2i,  '97  (2) ;  ^\prll  19, 
I       '97  (2). 
W.I. vne -Sent.  U,  '96  (2) ;  Got.  19,  '96  [1); 

Jan.  18,  '97  (i) ;  April  12,  '97  (1). 
Harnett— Swpt.  7,  '96  (1):  JNov.  30,  '96(1): 

Feb.  15  '97  (1) 
Johnston— An .r.  31,  '96  (I);  Nov.  16, '96 
(2);  Mured  8, '97  (i). 

FIFTH  JUDICIAL  DISTBICT. 

Fall  Tbum,  1896— Judge  McTver. 
Spring  Tbrm,  1897— Judge  boy  kin. 

Durham— *Sept.  14.  ".6  (1) ;  tOct.  12,  '98 
iz) ;  Jan.  11,  ^97  ^) ;  tMurch  22,  '97  (2) : 
♦May  10, '97(1). 

(i ran vllle— July  27,  '96  (2)  :  Nov.  30,  '98 
(2) :  Jan.  25,  '97  (2) ;  Apt  11 19,  '97  (2). 


Warren-Sept.  21, '96  (2):  March  15,  '97  |  cimtham-Apt.  28,' 'S  (2^ 

Northampton— ^Aug.  3.  '96  (2):  Oct.  28, 

•96(1):  Man'h:<9,  '97^2). 
Edgecombe— Oct.  12,  '96  (2) ;  A  prll  12, 

'97(2);  +Juue  7,  '97  (2». 

THIBD  JUDICIAL  DISTBICT. 

Fall  Tkrm,  18;»6— Judge  Graham. 
Spring  Tbum,  1897— Judge  Kobinson. 

Pltt-Sept.  21,  '96  (2);  tDec.  7,  *96(2); 


(1):  May3, 'H7il». 
Guiirord-Ang.31,'96(2) ;  Dec  14, '96(2); 

Feb.  15,  '97  (2);  M»y  24,  '97  (D. 
AlaiuJince— Nov,  16,  \6(\) ;  March  8,  '97 

il):  May  17,  '97  il). 
Or.injfe-Aug.  10,  '96  (1) :  Nov.  2,  '96  (1); 

March  15, '97  (1). 
Caswell— Aug.  17,  'J«  (1) ;  Oct.  26,  '96  (1) ; 

April  5.  '97(1.. 
Person- A iiff.  '4i,  '96  (1) ;  Nov.  23,  '98  (1) ; 

April  12,  '97  (1). 


COURT  CALENDAR. 


VII 


SIXTH  JUDICIAL  DI8TBICT. 

Fall  Tkrm,  1606— Judge  Coble. 
Spring  Term,  1897— Jadge  McJ  ver. 

New  Hanover— +8ept.  28,  '96  (2) ;  tJan. 

18,  'W  (2) ;  t  April  12,  '97  (2). 
Sampson— Oct.  12,  W  (2);   Feb.   1,  "fl? 

(2);  Apm26,  W(l). 
Duplin— Aug.  3,  '96  (1) ;  Dec.  7,  "96  (1) ; 

Feb.  15,  ^97  (1). 
Greene-Aug.  10,  *96  (1) ;  Nov.  30,  '96  (1) ; 

Feb.  22,  "97  (1). 
Pender— Sept.  14,  '96  (2) ;  March  1,  97  (1). 
Carteret— Oct.  28,  M»  (1) ;  March  16,  '97 

(1). 
Jones— Nov.  2,  '96  (1);  March  23,  '97  (1). 
Onslow— Nov.  9,  •'96  (1);  March  ;dfl, '97,(1). 
Lenoir— Nov.  16,  '96  (;i) ;  May  8,  "97  (2). 

flEYEHTH  JUDICIAL  DISTBICT. 

Fall  Term,  1886 -Judge  Starbuck. 
Sprino  Term,  1897— Judge  Coble. 


Rocklngham-July  27.  '96  (1);  Nov.  2, 

'96  (2) ;  Jan.  25,  '97  (2). 
Forsyth-Aug.  8,  '96  ^2) :  Nov.  80,  '96  (2) ; 

Feb.  16,  '97  (2) :  May  10,  '97  (2). 
Wilkes-Aug.  31,  '96  (2) ;  March  1,  '97  (2). 
Alleghany-  Sept.  14,  '96,  (1) ;  March  29, 

'97(1). 
Davle-Sept.  21,  '96  (2);  April  5,  97  (2). 
Surry— Oct.  6,  '96  (2) ;  March  1.5.  '97  (2). 
Stokes— Oct.  19,  '96  (2) ;  April  19,  '97  (2). 

TENTH  JUDICIAL  DISTBICT. 

Fall  Term,  1806— Judge  Norwood. 
Sprinq  Term,  1897— Judge  Hoke. 

Catawba— Aug.  3,  '96  (2);  Feb.  16,  '97  (2). 
McDowell— Aug.  17,'  96  (2) ;  March  1,  ^97 

(2). 
Burke— Au«.  31,  '96  (2):  March  15,  '97  (2). 
Caldwell— Sept.    14,  '06  (2) ;  March  29, 

'97  (2). 
Ashe— Sept.  28,  'C6  (2);  April  12,  '97  (2). 
Watauga— Oct.  12,  '96  (1);  April  2»,  '97 


(1). 
An8on~"*8ept.  7,  '96  (1) ;  tNov.30,  '96  (1) ;  I  Mltchell-Oct.  19,  '96  (2);  May  3.  '97  (2) 

*Jan.  4, '97(1);+Aprll28, '97(1).  "  -  -- 

<?umberland— *Julv  27,  *H6  (1);  +Nov.  16, 

'96,  (2) ;  *Jan.  18,  'iJ7  (1) ;  April  19,  '97 


a):+N/ayl0, '97(1). 
Robeson— +Aug.  3,  '•  6.  (2);  Oct.  6,  '96  (2) ; 

Jan.  25,  '97  (i):  May  17,  '97  (1). 
Richmond— *Sept.  21,  '96  (1):  +Sept.  28. 

'96  a) :  tNov.  2,  '96  (I) ;  Dec.  7,  *B6  (1) ; 

*Feb.  8,  '97  (1) :  +Feb.  16,  '97  (1) :  +Aprll 


Yancey— Nov.  2,  '16  (2);  May  17,  '97  (1). 
ELEYEKTH  JUDICIAL  DI8TEICT. 


Fall  Term,  1896— Judge  Brown. 
Spring  Term,  1897-Judge  Norwood. 

UnIon-*Aug.  24,  '96  (1):  +Aug.  31,  W(l); 

♦Jan.  25,  '97  (D;  +FeO.  1,  '97  (2). 
Stanly— Sept.  7,  ^  (2); March  1,  '97  (2). 
12,  '97(1);  May  31, '97(1).  i  Mecklenhurg-tOct.S, '98  (2);  +Jan.  18, 

Columbus— July  20.  '96  (1) ;  Nov.  9,  '96  I      '97  (1):  tMarcblo,  '97  (2);  +May31,  -97(1). 

Gaston -Sept.  21, '96  (2);  Feb.  15, '97  (1) ; 

+F.  b.  22,  '67  (1). 
Lincoln-Oct.  19,  '96  (1) :  March  29,  '97  (2). 
Cieveland-Oct.  28,  ^96  (2);  April  12, '97  (2). 
Untherfoid-Nov.  9,    '96  (2);  April  26, 

'97  (2). 
Polk- Nov.  2H.  '96  (1):  May  10,  '97  (1). 
Henderson  -+N*ov.  30,  '96  (2):+May  17, 

'97  (2). 


(1);  Feb.  22,  ^97(1). 
Moore— 'Aug.  17,  *t6  (1) :  tAug.  24,  "96 

(2);  •Dec.  14,  '96  (1);  tJan.  11,  '97  (1); 

^Mai  ch  1,  "97  (1) ;  +MHrch  8,  '97  (1). 
Bladen— Oct.  26,  '96  (1) ;  March  15.  97  (2). 
Brunswick— Sept.  14,  '96  (1) :  April  6,  '97 

(1). 

EIGHTH  JUDICIAL  DISTEICT. 

Fall  Term,  1896— Judge  Greene. 
Spring  Term,  1897— Judge  Starbuck. 

Cabarrus— July  27,  '96  (2) ;  Jan.  18,  '96  (2). 
Iredell— Aug.  10,  't6(2>:  Nov.  9,  '97(1): 

Feb.  1,  '97  (2);  May  17,  97  (2). 
Rowan— Aug.  24,  '96  (2)  ;  Nov.  £3,  '96  (2) ; 

Feb.  15,  '97  (2) :  May  10,  's.7  (1). 
Davidson— Sept.  7,  '96  (2> :  March  1,  '97 

(2). 
Randolph— July  13,  '96  (2) ;  Nov   16,  '96 

(1)1  MHrchl5,  97(2). 
Montgomei*y-Oct.  5,  '96  (2) ;  March  29, 

'07(1). 
Yadkin-Oct.  26,  '96  (2) ;  May  3,  '97  (1). 

KIKTH  JUDICIAL  DISTRICT. 

Fall  Term,  1896  -Judge  Hoke. 
Spring  Term,  1897-Judge  Greene. 
Alexander-  July  20,  '96(1):  Jan.  18, '97(1). 


TWELFTH  JUDICIAL  DISTBICT. 

Fall  Term,  18P6— Judge  Bryan. 
Spring  Term,  18;)7  Jud^e  Brown. 

Madison— tAug.  3,  '96  (2) ;  +Feb.  22,  '97 

(2). 
Buncombe— tAujf.  17,  '£6  (3);  +Dec.  7,  '96 

(2);  +March  8,  '97  (3). 
Transvivanla— Sept.  7,  '96  (1) ;    March 

29,  '97  (1). 
Haywood— tSept.    14,  '96  (2) :  +Aprll  6, 

'97  (2). 
Jafkson— Sept.  28, '96  (1):  April  19,  '97 

(2). 
Macon-  Oct  6,  '96  (1):  May  3,  '97  (1). 
Clay— Oct.  12,  '96  (1>;  May  10,  '97  (1). 
Cherokee-  ♦Oct.  19, '96(1);  tOct.  26, '96 

(1):  *May  17,  '97  (1) :  +May  24.  '97  (1). 
Graham— Nov.  9,  '96  (2);  May  31,  'V7  d). 
Swain-  Nov.  23,  '86  (2):  June  7,  '97  (2). 


♦  For  criminal  cases  only. 
+  For  civil  cases  only. 

*  For  civil  cases  alone,  except  jail  cases. 


VIII  COURT  CALENDAR. 


CBIimrAL  C0UXI8. 

Eastern  Ctrcult,  O.  P.  Meares,  Jadge,  Wilmington,  N.  C^ 8ollcitor, 

CHiarlotte: 
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Wolf  V.  Arthur : 112  N.  C,  691 1042 

Woodhouse  v.  Simmons 73  N.  C,  30 218 

Woodlief  V.  Bragg 108  N.  C,  571 522 

Woods  V.  Woods Busb.,  290 140 
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Messrs,  Shepherd  (&  Busbee,  and  J.  S.  Sawyer^  for 
plaintiff  (appellant). 

Mr,  W,  M,  Bond^  for  defendants. 

Clark,  J. :  The  sole  inquiry  in  this  action  was  whether 
the  land  sued  for  was  the  same  as  that  described  in  the 
pleadings  and  judgment  in  a  former  action  brought  by  the 
defendant  in  this  case  against  the  plaintiff  herein,  which 
was  tried  at  fall  term,  1892,  of  the  same  court,  the  judg- 
ment in  that  action  being  pleaded  as  an  estoppel.  All  the 
plaintiff's  wi^^nesses,  who  professed  to  know,  testified  that 
the  land  in  question  was  the  identical  land  embraced  in 
the  pleadings  and  judgment  in  such  former  action,  and  all 
the  witnesses  for  the  defendant  testified  to  the  same  effect, 
and  three  of  these  were  members  of  the  jury  in  the  former 
action.  There  being  no  conflict  of  evidence,  his  Honor 
properly  instructed  the  jury  that  if  they  believed  the  evi- 
dence, to  answer  the  issue  "Yes,"  and  if  they  did  not 
believe  it,  or  if  the  matter  was  in  doubt,  to  answer  the 
issue  "  No."  Chemical  Co.  v.  Johnson^  101  N.  C,  223  ; 
Holding  v.  Purifoy^  108  N.  C,  163.  In  fact,  the  Court 
might  have  gone  even  further  and  have  directed  a  verdict 
for  tke  defendant.  State  v.  Riley ^  113  N.  C,  648.  Nor  was 
it  error  to  refuse  to  submit  an  issue  on  the  mere  evidential 
fact  as  to  the  location  of  the  beginning  corner.  The  issue 
submitted  :  "  Does  the  judgment  rendered  at  fall  term  in 
the  case  of  Bond  v.  Wool  cover  the  land  in  controversy," 
was  the  proper  issue  arising  on  the  pleadings  and  did  not 
debar  the  appellant  from  presenting  any  evidence  perti- 
nent to  the  controversy.  Fleming  v.  Railroad^  115  N.  C, 
676  ;  Eximphrey  v.  Church,  109  N.  C,  132.     ' 

No  Error. 
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STATE  ex  rel.  R.  N.  HINES  v.  C.   S.  VANN. 

Quo    Warranto — Title  to  Office — Party  in  Interest — 

Pleading. 

1.  Every  action  mast  be  prosecated  by  the  party  iu  interest,  and, 

hence,  in  a  quo  warranto^  while  it  need  not  appear  that  the 
relator  is  a  contestant  for  the  office,  it  must  appear  from  the 
complaint  that  he  is  an  inhabitant  and  tax-payer  of  the 
jarisdiction  over  which  the  officer  whose  title  is  questioned 
exercises  his  duties  and  powers.    Hence, 

2.  Where,  in  an  action  of  quo  warranto,  it  does  not  appear  that  the 

plaintiff  has  any  interest  in  the  action,  it  will,  on  motion,  be 
dismissed  in  this  Court. 

Civil  action,  heard  on  demurrer  and  complaint,  before 
Graham^  J,,  at  Fall  Term,  1895,  of  Chowan  Superior 
Court.     The  complaint  was  as  follows  : 

The  plaintiffs,  complaining  of  defendants,  allege: 

"  1.  That  on  the  7th  day  of  January,  A.  I).  1895,  the 
defendant  C.  S.  Vann  was  elected  Treasurer  of  the  County 
of  Chowan  by  the  Board  of  Commissioners  of  said  county 
to  fill  the  vacancy  and  unexpired  term  of  B.  F.  Elliott  in 
said  office,  created  by  the  failure  of  the  said  B.  F.  Elliott 
to  give  such  bond  as  said  Board  of  Commissioneis  required 
of  him  upon  his  election  to  said  office,  in  an  election  held 
on  the  6th  day  of  November,  A.  D.  1894,  for  the  term  of 
two  years,  and  the  said  defendant  gave  the  bond  that  was 
required  of  him  by  the  said  Board  of  Commissioners,  and 
was  duly  qualified  and  inducted  into  said  office  of  County 
Treasurer,  and  is  now  holding,  exercising  and  performing 
the  duties  and  functions  of  said  office. 

"  2.  That  on  the  13th  day  of  May,  A.  D.  1895,  said 
defendant  C.  S.  Vann  was  elected  by  the  Board  of  Com- 
missioners of  the  town  of  Edenton,  a  corporation  existing 
under  the  laws  of  the  State  of  North  Carolina,  Mayor  of 
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the  said  town  of  Edenton  for  the  term  of  two  years  from 

and  after  the day  of  May,  1895,  under  and  by  virtue 

of  tlie  amended  charter  of  said  town  of  Edenton,  passed, 
ratified  and  enacted  on  the  18th  day  of  February,  A.  D. 
1895,  by  the  general  assembly  of  North  Carolina,  and  set 
out  in  Sections  2  and  3  of  chapter  37,  Private  Laws  of  the 
State  of  North  Carolina,  session  of  1895,  which  are  made 
a  part  of  these  pleadings,  which  said  office  of  Mayor  the 
said  defendant  is  now  holding  and  exercising,  having  been 
duly  qualified  and  inducted  into  the  same. 

'^3.  That  said  defendant  now  unlawfully  holds  and  exer- 
cises  the  functions,  duties  and  powders  of  said  office  of 
County  Treasurer  which  was  vacated  by  the  said  defendant 
wiien  he  accepted  and  was  duly  qualified  and  inducted  into 
the  second  office,  that  of  Mayor  of  the  town  of  Edenton, 
in  contravention  of  Section  7  of  Article  14  of  the  Consti- 
tution of  this  State,  that  no  person  who  shall  hold  any 
office  or  place  of  trust  or  profit  under  the  State  shall  hold 
or  exercise  any  other  oflice  of  trust  or  profit  under  the 
authority  of  this  State. 

"  4.  That  said  defendant  C.  S.  Vann  has  been  requested 
to  vacate  said  office  of  Countv  Treasurer  but  has  declined 
to  do  so  and  persists  in  unlawfully  holding  and  exercising 
the  duties,  functions  and  powers  thereof. 

"  5.  That  this  suit  is  brought  in  the  interest  of  the  peo- 
ple of  the  State  and  to  prevent  the  unlawful  holding  and 
exercising  of  the  duties,  functions  and  powers  of  the  said 
office  of  County  Treasurer  by  the  said  defendant  C.  S. 
Yann. 

''6.  That  the  office  of  County  Treasurer  and  Mayor  of  the 
town  of  Edenton  are  offices  of  trust  and  profit." 

Wherefore  the  plaintiffs  demand  judgment : 
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"1.  That  said  defendant  C.  S.  Yann  is  not  entitled  to 
said  office  of  County  Treasurer  of  Chowan  county,  and 
that  he  be  ousted  therefrom. 

"  2.  For  such  other  and  further  relief  as  may  be  just  and 
proper. 

"3.  For  costs  of  the  action." 

The  demurrer  was  as  follows : 

''The  defendant  demurs  to  the  complaint  in  this  action 
and  assigns  the  following  grounds  : 

"  1.  That  the  alleged  acceptance  of  the  oflBce  of  Mayor 
of  Edenton  did  not  vacate  the  office  of  Treasurer  of  Chowan 
count  V. 

"2.  The  office  of  Mayor  of  Edenton  is  not  such  an  office 
as  is  contemplated  by  Section  7,  Article  14  of  the  Consti- 
tntion  of  N.  C,  and  the  holding  of  that  office  and  the 
office  of  Treasurer  are  not  prohibited  by  the  same. 

"3.  It  does  not  appear  that  at  the  time  the  defendant 
was  qualified  as  Mayor  he  was  (qualified  and  acting  as 
Treasurer  aforesaid. 

"4.  It  does  not  appear  that  this  action  is  brought  by 
leave  of  the  Attorney  General  or  that  bond  has  been  ijiven 
as  required  by  Section  008  of  The  Code, 

"5.  It  is  not  alleged  that  the  office  of  Mayor  of  Edenton 
is  an  office  "of  trust  or  profit  under  the  United  States  or 
any  department  thereof,  or  under  this  State  or  any  other 
State  or  Government. 

"6.  It  appears  from  the  complaint  filed  that  the  defend- 
ant was  not  elected  Mayor  of  Edenton  by  any  authority 
known  to  tlie  law  having  power  to  elect  a  Mayor." 

The  demurrer  was  sustained  and  plaintiflT  appealed. 
In  this  Court  the  defendant  moved  to  dismiss  upon  the 
ground  that  it  does  not  appear  from  the  complaint  that  the 
plaintiff  has  any  interest  in  the  action. 
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Messrs.  Shepherd  cfc  Bushee^  for  plaintiff  (appellant). 
Mr,  W.  M.  Bond^  for  defendant. 

Claek,  J. :  Every  action  must  be  prosecuted  by  the 
party  in  interest.  The  Code,Se(i.  177.  In  Foard  v.  Hall^ 
111  N.  C,  369,  it  was  held  that  in  a  qvA)  warranto  to  test 
the  right  of  an  incumbent  to  hold  office,  it  is  not  necessary 
that  the  relator  should  be  a  contestant  for  the  office,  but 
that  it  is  sufficient  if  he  is  an  inhabitant  and  tax-payer  of 
the  jurisdiction  over  which  the  officer-  exercises  his  duties 
and  power.  It  is  not  alleged  in  the  complaint  in  the  pres- 
ent action  that  the  relator  is  a  citizen  and  tax-payer  of 
the  county  of  which  the  defendant  is  treasurer  and  it  does 
not  appear  that  he  has  any  other  interest  which  author- 
izes him  to  maintain  this  action. 

It  does  not  appear  from  the  leave  granted  by  the  Attor- 
ney General  to  bring  the  action  that  he  found  that  the 
relator  was  a  citizen  and  tax-payer  of  the  county  of 
Chowan,  but,  if  he  had  done  so,  this  would  not  have  cured 
the  defect  of  jurisdiction,  for  the  cause  of  action  and  the 
right  of  the  plaintiff  to  maintain  it  must  appear  upon  the 
face  of  the  complaint.  So  true  is  this  t!iat  exception  on 
those  two  grounds — and  those  only — may  be  made  in  the 
Supreme  Court  when  not  made  below.  Rules  of  Court, 
27.  Had  the  point  been  raised  and  passed  upon  by  the 
Attorney  General  that  the  relator  was,  or  was  not,  a  citi- 
zen and  tax-payer  of  the  county  no  exception  could  be 
taken  for  review  in  this  Court.  The  defendant  was  enti- 
tled to  have  the  allegation  showing  the  relator's  interest 
which  would  entitle  him  to  maintain  the  action  set  out  in 
the  complaint  so  that,  by  proper  denial  or  demurrer,  the 
defendant  could  have  the  fact  found  by  the  jury  or  the 
ruling  on  the  law  reviewed  by  appeal.  The  relator  is  the 
real  party  plaintiff  and  the  courts  have  never  gone  to  the 
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extent  of  permitting  him  to  maintain  an  action  in  which 
he  has  no  interest.  Warrcnton  v.  Arrington^  101  N.  C, 
109.  The  case  of  ^arw^A  v.  Long^  117  N.  C,  509,  relied  on 
by  appellant,  has  no  bearing,  for  there  the  plaintiffs  inter- 
est appeared  and  he  could  have  sued  even  if  a  non-resident 
of  the  State,  Thompson  v.  Tel.  Co,,  107  N.  C,  449,  and 
the  objection  to  the  venue  (unlike  the  plaintiffs  want  of 
interest  in  the  action)  was  waived  because  not  made  in  apt 
time.     Code,  Sec.  195. 

It  not  appearing  tBat  the  plaintiff  relator  had  any  inter- 
est which  would  authorize  him  to  bring  this  action,  the 
motion  to  dismiss  made  in  this  Court  must  be  allowed. 
Nicholson  v.  Commrs.  of  Dare,  at  this  Term.  Indeed  the 
Court  could  dismiss  ex  mero  motu.  Hagins  v.  Railroad, 
106  N.  C,  537;  Nash  v.  Ferrahow,  115  N.  C,  303. 

Action  Dismissed. 


JOHN  L.  HINTON  v.  H.  F.  GREENLEAF,  et  al. 

Dealings  hetwee7i  Father  and  Son — Burden  of  Proof — 

Fraud, 

L  Whenever  the  fraudulent  character  of  a  deed  depends  upon  a 
variety  of  facts  and  circumstances  connected  with  the  trans- 
aetion,  involving  the  motive  and  intent  of  the  parties,  the 
general  question  of  fraud  must  be  left  to  the  jury  with 
instructions  as  to  what  constitutes  fraud  in  law. 

2.  A  father  purchased  property  belonging  to  his  son  at  a  mortgage 
sale  and  left  it  in  the  possession  of  the  son,  who  subsequently 
mortgaged  it  to  plaintiff,  who  brought  au  action  to  recover 
the  same,  in  which  the  father  interpleaded;  Ueld^  that  there 
was  no  presumption  of  fraud  requiring  the  father  to  show  by 
a  preponderance  of  evidence  that  the  transaction  between 
himself  and  son  was  bona  fide. 
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Civil  action,  tried  before  Brown^  «/.,  and  a  jury,  at 
Special  Term,  1894,  of  Pasquotank  Superior  Court.  There 
wa8  judgment  for  the  plaintiff,  and  defendant  (interpleader) 
appealed.  The  facts  appear  in  the  opinion  of  Chief  Justice 
Faircloth. 

Messrs.  W.  J,  Griffin  and  Pruden  i&Vann^  for  plaintiff. 
J/r.  JE.  F,  Aydlett^  for  defendant  (appellant). 

Faircloth,  C.  J.:  This  is  an  action  of  claim  and  delivery 
for  personal  property.  The  plaintiff  claims  under  a  mort- 
gage dated  June  16,  1893,  made  by  H.  F.  Greenleaf  and 
wife.  The  defendant  interpleader  claims  under  a  mortgage 
dated  March  17,  1883,  made  by  the  same  party  to  A.  F. 
Conklin.  Defendant  W.  A.  Greenleaf,  interpleader,  took 
up  said  mortgage,  and  afterwards,  when  the  mortgagors 
failed  to  pay  the  debt  secured  therein,  caused  the  mortgagee 
Conklin  to  sell  under  the  power  in  the  deed,  when  the 
interpleader  became  the  purchaser  and  allowed  the  furni- 
ture to  remain  in  the  possession  of  his  son,  H.  F.  Greenleaf 
and  wife. 

The  verdict  was  in  favor  of  plaintiff  and  defendants 
appealed  from  the  judgment. 

His  Honor  charged  the  jury  that  ''Dealings  between 
father  and  son,  where  the  rights  of  the  son's  creditors  are 
affected  thereby,  should  be  scrutinized  carefully  by  the 
jury,  and  the  burden  is  on  the  interpleader  to  show  by  a 
preponderance  of  evidence  the  bona  Jides  of  this  transac- 
tion, and  if  you  believe,  etc."  In  this  there  was  error  as 
to  the  burden  of  proof. 

Generally,  he  who  alleges  fraud  must  prove  it,  to  which 
rule  there  are  exceptions.  Where  an  embarrassed  father 
conveys  property  to  his  son  or  other  neai  relations,  fraud 
is  presumed,  which  may  be  rebutted  by  evidence  submitted 
to  the  jury  under  proper  instructions  by  the  court.    There 
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is,  however,  a  class  of  cases  in  which  the  frandiileat  char- 
acter of  the  deed  depends  upon  a  variety  of  facts  and  cir- 
CDinstances  connected  with  the  transaction  involving  the 
motive  and  intent  of  the  parties.  In  such  cases,  the  gen- 
eral question  of  fraud  or  otherwise  is  left  to  the  jury  with 
instructions  as  to  what  constitutes  fraud  in  law.  To  this 
class  this  case  belongs,  without  any  presumption  of  fraud,, 
but  depending  upon  the  proofs. 

There  is  no  evidence  that  the  conveyance  to  Conklin  by 
H.  F.  Greenleaf  and  wife  was  in  had  faith,  nor  does  their 
relation  raise  any  such  presumption.  W.  A.  Greenleaf  was 
a  purchaser  at  the  sale,  and  if  he  acquired  title  he  had  a 
right  to  allow  the  furniture  to  remain  with  his  son  without 
prejudice  to  his  rights,  as  there  is  no  question  as  to  his 
creditors.  These  questions  are  discussed  in  the  cases  cited 
in  McCanleas  v.  Flinchum,  89  N.  C,  373. 

Reversed. 


STATE  on  the  relation  of  J.   H.   BLOUNT,  Solicitor,   v.  W.  S. 

SIMMONS. 

Practice — Costs  of  Action  in  Najae  of  State — County  not 

Liable, 

Where,  in  an  action  by  the  Solicitor  in  the  name  of  the  State  to- 
vacate  an  oyster-bed  entry,  the  plaiatifT  was  non-suited,  it 
was  error  to  tax  the  costs  against  the  county,  which  was  not 
a  party  to  the  action. 

This    was  an  action  heard  before  McTver,  J.,    at    Fall 
Term,    1894,    of   Pamlico    Superior    Court,    aoair.st    the 
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defendant  W.  S.  Simmons,  and  693  other  defendants  in 
fieparatc  actions,  upon  the  same  caases  of  action,  nnder  and 
by  virtue  of  Chap.  287  of  the  Public  Laws  of  1893,  Sec.  4, 
to  vacate  the  said  694  entries  in  said  chapter  and  section. 
His  Honor  having  intimated  that,  under  the  case  of  State 
V.  Spencer^  said  cause  of  action  could  not  be  sustained,  it 
appearing  to  the  court  that  the  same  facts  are  involved  in 
said  694  actions  as  recited  in  said  case,  the  Solicitor  on 
behalf  of  the  State  submitted  to  a  non-suit,  and,  upon 
motion  of  said  Solicitor,  a  judgment  for  the  costs  of  the 
said  694  actions  was  rendered  ag:iinst  the  County  of  Pam- 
lico. 

From  so  much  of  said  judgment  as  taxed  the  cost 
against  the  County  of  Pamlico,  the  Board  of  Commission- 
-ers  of  Pamlico  County  appealed. 

Messrs.  F.  M,  Simmons  and  T,  B.  TFoT/iatjA,  for  defend- 
ant. 

No  counsel,  conircu 

Fairoloth,  C.  J. :  This  is  an  action  by  the  State,  on 
relation  of  the  Solicitor  of  the  district,  to  vacate  an  oyster- 
bed  entry,  under  the  Act  of  1893,  ch.  287,  sec.  4,  and 
upon  the  hearing  his  Honor  being  of  opinion,  on  the 
authority  of  State  v.  Spencer^  114  N.  C,  770,  that  the 
plaintiff  is  not  entitled  to  recover,  the  plaintiff  submitted 
to  a  non-suit,  and,  on  motion  of  the  Solicitor,  judgment 
was  entered  ao:ain8t  the  County  of  Pamlico  for  the  costs  of 
the  action,  said  county  not  being  then  a  party  to  the 
action,  but  was  allowed  to  become  a  party  for  the  purpose 
of  an  appeal.  The  plaintiff  assigns  no  reason  or  authority 
why  the  county  should  be  taxed  with  the  costs,  and  we 
•can  see  none.     The  defendant  refers  to  The  (7r^rf^,  sections 
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536  and  537,  and   Bunting  v.    Commissioners ^  74   N.  C, 

633,  in  its  behalf. 

Judgment  Reversed. 


MOSES   WEI8EL,    Surviving    Partner,    &c.    v.    G.    W.    COBB, 

Assignee,  &c. 

Partnership — Sxcrviving  Partner — Duty  and  Liability  of 
Assignee — Sale  of  Notes  and  Accounts  by  Assignee  of 
Debtor — Sale  of  Good  Notes^  c&c,  below  their  Value — 
Int-erest —  Com,missions —  Referee's  Report, 

1.  An  assignee  is  chargeable  with  the  full  value  of  good  and  solvent 

notes  and  accounts  sold  by  him  at  auction  for  much  less  than 
their  value,  when  he  might  have  ascertained  the  financial 
condition  of  the  debtors. 

2.  Where  the  surviving  partner  of  a  firm  conveyed  the  assets  to 

an  assignee  to  settle  the  estate,  it  was  the  duty  of  the 
assignee,  notwithstanding  a  contrary  custom  existing  in  the 
town  where  the  business  had  been  conducted,  to  charge  and 
collect  interest  on  all  good  overdue  accounts  from  the  end  of 
a  year  after  dissolution  of  the  copartnership,  and  is  liable  to 
the  surviving  partner  for  his  failure  to  do  so. 

3.  Where  the  assignee  of  a   surviving  partner  collected  about 

$14,000  within  six  months  after  the  assignment,  and  large 
additional  sums  within  the  next  six  months,  and  within  the 
year  paid  out  only  about  $4,200  on  an  indebtedness  of  $18,000, 
much  of  which  was  drawing  interest,  and  knew  or  might 
easily  have  ascertained  who  were  the  creditors  of  the  part- 
nership ;  Held,  that  the  assignee  was  chargeable  with  inter- 
est on  the  moneys  he  kept  after  twelve  months  from  the 
time  he  assumed  the  trust  until  he  disbursed  it. 
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4.  The  assignee  of  a  surviving  partner  who  was  appointed  to  settle 

the  estate,  had  ten  days'  public  sale  and  four  luonths'  private 
sale  of  the  stock  of  goods,  from  which  he  realized  $13,200, 
and  collected,  without  suit,  notes  and  accounts  amounting  to 
$6,400 ;  he  unnecessarily  and  negligently  delayed  the  pay- 
ment of  debts  and  the  settlement  of  the  estate ;  Held,  that 
two  and  one-half  per  cent,  commissions  on  receipts  and  dis- 
bursements is  enough  to  be  allowed  the  assignee  for  his 
services,  under  the  circumstances. 

5.  The  report  of  a  referee  should  not  be  argumentative. 

Civil  action,  heard  before  Green^  e/.,  on  the  report  of  a 
Referee,  at  Fall  Term,  1S95,  of  Pasquotank  Superior 
Court.  Various  exceptions  of  the  plaintiff,  some  of  which 
are  referred  to  in  the  opinion  of  Associate  Justice  Mont- 
gomery, were  overruled  and  plaintiff  appealed.  The  facts 
sufficiently  appear  in  the  opinion. 

Mi\  K.  F,  Aydlett^  for  plaintiff  (a}>pellant). 
Mr.  J.  //.  Sawyer^  for  defendant. 

Montgomery,  J.  :  Upon  the  dissolution  of  the  partner- 
ship composed  of  S.  Weisel  &  Son,  the  son  being 
Moses  Weisel,  the  plaintiff  in  this  action,  by  the  death  of 
S.  Weisel,  it  appears  that  the  surviving  partner,  the 
plaintiff,  was  told  by  the  defendant,  who  knew  that  the 
plaintiff  was  a  partner  of  his  deceased  father,  that  the  best 
thing  and  the  only  thing  for  the  plaintiff  to  do  was  to 
administer  upon  his  father's  estate,  or  get  someone  else  to 
do  so.  The  ])laintiffon  June  14-,  lSSf>,  called  upon  the 
clerk  of  the  superior  court  to  (jualify,  as  administrator  of 
the  deceased  father,  and  offered  a  bond  with  the  defendant 
as  one  of  the  sureties,  which  seems  to  have  been  intended 
to  cover  not  only  the  individual  estate  of  the  deceased 
partner,  but  also  his  interest  in  the  partnership  property. 
The  clerk  declined  this  bond.  The  plaintiff  then 
remarked  to  the  clerk  that  he  (plaintiff)  had  some  interest 
in  the  firm  i)roperty,  and  that  he  would  open  the  store  and 


y.  C]  FEBRUARY  TERM,  1896.  13 


Wbisel  tJ.  Cobb. 


run  it  on  his  own  responsibility,  whereupon  the  clerk, 
according  to  Wcisel's  testitnony,  told  him  :  "  If  you  do,  I 
will  have  it  closed,  as  you  have  no  right  to  open  the  store 
without  first  becoming  an  administrator."  The  clerk 
denied  that  he  threatened  to  close  the  store  in  case  Weisel 
opened  it.  Two  days  after  this  conversation  between  the 
clerk  and  the  plaintifl',  the  defendant  was  appointed 
administiator  of  the  deceased  partner.  At  the  time  of  the 
qoalification  of  the  defendant  as  administrator  and  just 
after  the  liond  had  been  signed,  the  plaintiff  being  one  of 
the  sureties,  the  defendant  took  from  his  pocket  a  paper 
writing,  remarking  at  the  same  time  to  the  plaintiff: 
"Here  is  something  else  for  yon  to  sign."  This  document 
was  an  assignment  by  the  plaintiff,  as  surviving  partner,  to 
the  defendant  as  administrator  of  the  deceased  partner,  of 
all  of  the  stock  of  goods,  all  notes  and  accounts  and  choses 
inaction,  and  all  of  the  property  of  said  firm,  and  to  sue 
for  and  collect  all  notes  and  accounts,  and  to  legally 
account  for  all  amounts  and  monevs  so  collected  and 
received  by  virtue  of  said  assignment.  The  defendant  then 
proceeded  .to  reduce  the  partnership  assets  to  cash,  and  to 
pavfrom  this  source  the  debts  of  the  firm  and  the  individual 
debts  of  the  deceased  partner,  without  discrimination. 

The  suit  was  brought  by  the  plaintiff  against  the  defend- 
ant for  an  accounting  of  the  defendant's  actions  un<ler  the 
a.ssignment.  At  the  Sej)tember  term,  1892,  of  the  8U))e- 
rior  court,  the  case  was  by  consent  referred  to  W.  J.  Grif- 
fin, and  upon  the  coming  in  of  the  report  his  Honor,  being 
of  opinion  thai  the  action  could  not  be  maintained  against 
the  defendant  individually,  but  that  he  must  be  sued  as 
administrator  and  his  liability  adjusted  according  to  the 
laws  applicable  to  an  administrator,  gianted  defendant's 
motion  to  dismiss,  from  which  judgment  the  plaintiff 
appealed. 
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The  appeal  was  heard  by  this  Court  at  February  Term, 
1894,  and  reported  in  114  N.  C,  22.  It  was  decided  there 
that  the  action  was  properly  brought,  could  be  maintained 
against  the  defendant  individually,  and  that  he  must 
account  for  his  trusteeship.  The  Court  said  :  "If  George 
W.  Cobb,  administrator,  had  applied  those  assets,  as  they 
were  legally  and  properly  applicable,  all  well.  That  will 
protect  George  W.  Cobb.  If  either  George  W.  Cobb,  or 
George  W.  Cobb,  administrator,  has  misapplied  them,  it  is 
not  well,  and  George  W.  Cobb  must  answer  for  the 
breach."  When  the  case  was  sent  back  to  the  court 
below,  the  exceptions  which  had  been  filed  to  the  report  of 
the  referee  by  the  plaintiff  were  heard  before  Judg^  k^rm- 
field.  The  exceptions  were  overruled,  but  his  Honor 
remanded  the  report  to  the  referee  with  instructions  "to 
ascertain  and  state  the  account  between  the  members  of  the 
late  firm  and  Moses  Weisel,  and  to  find  and  report  the 
interest  of  each  in  the  business  ;  to  ascertain  and  report  the 
value  of  the  services  of  the  defendant  assignee  and  what 
services  were  performed;  that  under  the  assignment 
described  in  the  pleadings  the  defendant  assignee  is 
required  to  apply  the  assets  of  the  firm  assigned  to  hiui, 
first,  to  the  payment  of  the  debts  of  the  firm  ;  second,  to 
the  cost  of  settling  its  business  ;  third,  to  account  for  and 
pay  over  to  Moses  Weisel  his  interest  in  the  assets  for  his 
own  use  and  benefit,"  and  sustained  the  plaintiffs  excep- 
tion as  to  this. 

The  plaintiff  excepted  to  the  overruling  of  the  excep- 
tions. The  exceptions  were  so  numerous  and  many  of 
them  of  so  trivial  a  character  that  the  plaintiff  could  not 
have  anticipated  a  favorable  ruling  of  the  court  thereon  ; 
but  some  of  them  involving  serious  matters  were  well 
taken  and  ought  to  have  been  sustained.  (1)  The  referee 
found  that  at  the  second  sale  of  the  notes  and  accounts  of 
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8.  Weisel  &  Son  by  the  defendant  at  public  auction,  sev- 
eral of  them  against  good  and  solvent  debtors  were  sold 
for  sums  greatly  below  their  value,  and  that  because  the 
defendant  was  ignorant  of  the  financial  condition  of  the 
debtors,  and  because  the  plaintiff  did  not  inform  him  that 
they  were  solvent,  the  defendant  was  chargeable  only  with 
the  sums  actually  collected  from  the  sale  of  snch  notes  and 
accounts  and  not  with  their  full  value.  The  plaintiff 
excepted  to  this  ruling  as  to  matter  of  law.  His  Honor 
overruled  the  exception,  and  in  that  there  was  error. 
The  defendant  ought  to  have  been  charged  with  the  full 
value  of  such  notes  and  accounts.  (2)  The  defendant 
failed  to  collect  interest  on  the  accounts  due  to  the  firm, 
delaying  to  collect  the  principal  even  in  many  cases  for 
six,  twelve  and  eighteen  months,  and  the  referee  held  that 
there  was  a  custom  in  Elizabeth  City  that  open  accounts 
ou  merchants'  books  carried  no  interest.  However  that 
may  be,  the  defendant  was  not  put  in  charge  of  this  estate 
to  continue  the  business  of  the  partnership  but  to  settle  it, 
and  he  should  have  charged  and  collected  interest  on  all 
good  accounts  from  the  end  of  the  year  1886,  the  year  in 
ivhich  the  partneiship  was  dissolved.  This  exception  of 
the  plaintiff  ought  to  have  been  sustained,  and  his  Honor 
committed  error  in  overruling  it.  (3)  The  defendant  took 
possession  of  the  firm  assets  on  June  16, 1886.  The  names 
of  the  creditors  of  the  firm  appeared  on  the  firm  books, 
and  no  other  debts  than  those  were  ever  presented  to 
the  defendant  for  payment.  The  indebtedness  of  the 
partnership  amounted  to  about  eighteen  thousand  dol- 
lars with  interest  on  certainly  some  of  it,  probably 
all  of  it.  During  the  year  1886  the  defendant  col- 
lected more  than  fourteen  thousand  dollars  from  the 
sale  of  goods  and  from  other  sources,  and  paid 
out  during    that    time   only    about    four    thousand    dol- 
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lars,  not  mclnding  his  commissions.  Up  to  June  15, 1887, 
twelve  months  from  the  time  he  took  charge  of  the  estate, 
he  had  not  paid  two  hundred  dollars  more,  though  he  had 
collected  large  sums  in  addition  to  the  fourteen  thousand 
dollars  collected  in  1886.  It  is  a  fact  "admitted,  and  so 
found  by  the  referee,  that  all  of  this  money  was  deposited 
in  the  name  of  George  W.  Cobb,  administrator  of  S. 
Weisel,  with  the  banking  concern  of  C.  Guerkin  &  Co., 
of  which  concern  the  defendant  was  one.  The  plaintiff 
insisted  that  the  defendant  should  be  charged  with  interest 
on  the  amounts  he  liad  on  hand  or  in  his  bank  after  a 
reasonable  time  allowed  to  him  for  the  settlement  of  the 
debts  of  the  partnership.  The  referee  held  that  he  was 
not  chargeable  with  interest,  and  that  he  ought  to  be 
allowed  the  same  time  to  execute  the  trust  in  his  hands  as 
is  allowed  to  administrators  (two  years)  to  settle  estates. 
His  Hi)nor  sustained  the  referee's  ruling,  and  in  so  doing 
we  think  there  was  error.  We  are  of  the  opinion  that 
defendant  ought  to  be  charged,  under  the  circumstances 
of  this  case,  with  the  interest  on  whatever  sums  he  kept  after 
twelve  months  from  the  time  when  he  assumed  the  trust, 
that  is,  on  whatever  amount  he  kept  after  June  15,  1887, 
until  he  disbursed  it.  He  knew  who  the  creditors  of  the 
firm  were,  and  if  he  did  not  he  ought  to  have  found  out 
by  reasonable  means  wMthin  the  twelve  months  after  he 
took  upon  himself  the  trust,  and  should  have  paid  to  them 
their  debts.  The  referee  in  his  report  allowed  the  defend- 
ant ^1,824.85,  10%  on  receipts  and  disbursements,  and 
also  8773  to  various  persons,  several  of  whom  were  in  his 
own  employment  on  salary,  for  clerical  and  other  services 
connected  with  the  trust,  making  in  all  $2,597.85  to  exe- 
cute the  assignment.  He  had  ten  days  of  public  sales  and 
four  moi-ths  of  private  sales  of  the  goods.  From  these 
sales  he  realized  813,207.46,  and  he  collected,  without  suit 
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and  at  the  store  or  at  the  bank  from  notes  and  accounts, 
$6,415.53,  making  a  total  of  cash  from  assets  of  $19,632.99. 
The  plaintiff  excepted  to  the  amount  allowed  the  trustee 
as  excessive.  His  Honor  overruled  the  exception  and  we 
think  he  committed  error  therein.  For  the  reasons  set 
out  in  this  opinion  we  think  that  2i%  on  receipts  and  dis- 
bursements is  enough  to  be  aWbwed  the  defendant  for  his 
superintending  the  execution  of  this  trust.  The  amount 
paid  for  clerical  aid  is  large,  but  we  will  not  disturb  that. 

This  case  is  remanded  to  the.  court  below  to  the  end 
that  an  order  be  made  that  the  referee  conform  his  report 
according  to  the  decision  of  this  Court  as  to  the  exceptions 
herein  discussed  and  passed  upon. 

In  this  connection  it  may  be  remarked  that  the  former 

reports  of  the  referee  are  subject  to  the  criticism  of  being 

too   argumentative — a   fault    that   ought    to   be    avoided. 

Modified  and  Remanded. 
In  defendant's  appeal. 

Montgomery,  J.:     For  reasons  given   in  the  opinion  in 

the  plaintiff's  appeal. 

There  is  No  Error. 

FuECHEs,  J.  (dissenting)  :  In  1886  a  mercantile  copart- 
nership existed  between  the  plaintiff,  Moses  Weisel  and 
his  father,  S.  Weisel,  when  the  said  S.  Weisel  died,  leaving 
the  plaintiff  the  sole  surviving  member  of  this  partner- 
ship. 

Upon  the  death  of  8.  Weisel,  the  defendant,  6.  W. 
Cobb,  was  appointed  and  qualified  as  his  administrator  ; 
and  the  plaintiff  M.  Weisel  executed  to  the  defendant 
Cobb,  as  administrator,  an  assignment  of  the  partnership 
effects,  in  trust  for  the  purpose  of  enabling  the  defendant 
Cobb  to  piay  the  partnership  liabilities,  and  also  the  indi- 
vidual'indebtedness  of  the  said  S.  Weisel.  This  assign- 
118 — 2 
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ment  was  construed  by  the  defendant  Cobb  as  authorizing 
him  to  use  the  assets  of  tliis  partnership  in  payment  of  the 
debts  and  liabilities  of  the  partnership  and  the  individual 
indebtedness  of  S.  Weisel  indiscriminately.  But  this  was 
afterwards  held  not  to  re  the  proper  construction  of  this 
assignment;  that  it  authorized  the  defendant  to  take 
charge  of  this  partnership  •state,  to  close  out  and  settle 
the  same,  and  out  of  the  proceeds  to  pay  off  and  satisfy  the 
liabilities  of  the  partnership  and  costs  incident  thereto  ; 
and  then  if  there  should  be  a  surplus  remaining,  this 
should  be  divided  Letween  the  plaintiff  and  the  defendant 
as  the  administratcT  of  S.  Weisel.  Weuel  v.  Cobby  114 
N.  C,  22. 

But  before  this  decision  of  the  court,  Hoke,  Judye,  at 
at  Fall  Term,  1892,  made  the  following  order  in  the  cause: 
*'  By  consent  the  account  involved  in  this  case  and  all  mat- 
ters of  fact  and  law  are  referred  to  W.  J.  Griffin,  who  will 
consider  the  Same  and  make  his  report  to  the  next  term  of 
this  court — his  findings  of  fact  to  be  final — conclusions  of 
law  subject  to  review  upon  exceptions  filed.  Referee 
shall  give  ten  days'  notice  of  any  hearing  under  this  refer- 
ence to  the  parties  hereto."  Under  this  order  the  referee 
proceeded  to  take  and  state  the  account  and  to  report  the 
same  to  Spring  Term,  1898.  To  this  report  the  plaintiff 
filed  32  exceptions,  to  which  he  afterwards  added  some 
twentv-odd  more. 

This  report  had  been  made  upon  the  idea  that  the 
defendant  had  the  right  to  use  the  proceeds  of  the  partner- 
ship in  payment  of  both  partnership  liabilities  and  indi- 
vidual indebtedness.  And  this  made  it  come  on  before 
Armfield,  «/.,  at  Spring  Term,  1894,  for  hearing  upon  the 
report  and  exceptions,  when  he  made  the  following  order  : 
'*0n  motion  to  remand  the  case,  defendant  having  moved  to 
confirm    the   report,  it  is    adjudged,  1.  That    the  case  be 
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remanded  to  the  referee,  to  ascertain  and  state  the  account 
between  the  members  of  the  late  firm  of  S.  Weisel  &  Son, 
and  to  report  the  interest  of  each  in  the  business,  and  to 
a«eertain  and  report  the  value  of  the  services  of  defendant 
assignee  and  what  services  were  performed.  2.  That 
nnder  the  assignment,  the  assignee  is  required  to  apply  the 
a^ets  of  S.  Weisel  &  Son  assigned  to  him,  first,  to  the  pay- 
ment of  the  debts  of  S.  Weisel  &  Son  ;  second,  to  the  cost 
of  settling  the  business  of  S.  Weisel  &  Son  ;  third,  to 
account  for  and  pay  over  to  Moses  Weisel  his  interest  in 
the  a^isets  for  his  own  use,  and  sustained  plaintiff's  excep- 
tion as  to  this.  The  court  ordered  that  the  report  of  the 
referee  be  modified  accordingly,  and  that  the  same,  in  all 
other  exceptions,  be  overruled.  Both  plaintifli'and  defend- 
ant excepted.  On  plaintiff's  motion  he  was  allowed  to 
amend  his  complaint  so  as  to  demand  $6,000  and  interest 
from  1SS6,  instead  of  $2,000  or  some  other  large  sum." 

Thus  it  will  be  seen  that  this  report  of  the  referee  was 
made  to  ascertain  and  find  two  things  only:  First,  the 
amonnt  of  partnership  liabilities  the  defendant  had  paid, 
and  the  individual  liability,  so  as  to  separate  the  two;  and* 
secondly,  to  ascertain  the  services  of  defendant  and  what 
said  services  were  worth.  This  committal  was  under  the 
Boke  order,  in  which  the  findings  of  fact  were  expressly 
agreed  should  be  final.  All  the  other  exceptions  of  defend- 
ant were  overruled  by  the  Armfield  order. 

Under  this  order  of  re-submission,  the  referee  took 
further  evidence  as  to  what  were  the  partnership  liabili- 
ties. And  these,  when  ascertained,  taken  from  the  whole 
amount,  showed  the  amount  of  individual  liabilities  paid. 

Among  the  debts  paid  by  defendant  was  one  known  as 
the  Goldstein  debt  of  $5,480.  This  was  an  individual 
debt  of  S.  Weisel,  made  a  year  or  more  before  the  forma- 
tion of  the   partnership  of  S.  Weisel  &  Son,  and  was  so 
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reported  in  the  first  report  of  the  referee  Griffin.  In  that 
report  it  was  not  material,  as  was  considered,  to  separate 
the  partnership  liabilities  from  the  individual  indebted- 
ness. But  under  the  Armfield  order  it  became  necessary 
to  do  so.  And  the  referee,  upon  the  additional  evidence 
taken  by  him,  finds  as  a  fact  (and  we  think  he  was  justi- 
fied in  so  finding  from  the  evidence)  that  the  Goldstein 
debt,  though  an  individual  indebtedness,  was  for  money 
used  in  the  store,  and  that  it  was  recognized  as  a  part  of 
the  partnership  liabilities  on  the  18th  of  August,  1885, 
when  the  partnership  was  entered  into  and  formed  a  part 
of  tlie  $18,476.72,  which  the  new  partnership  assumed  and 
undertook  to  pay ;  that,  this  being  so,  it  became  a  part  of 
the  liabilities  of  the  partnership,  although  it  was  an  indi- 
vidual indebtedness.  The  facts  found  by  the  referee  we 
have  no  right  to  review,  and  we  sustain  him  in  holding 
that  this  debt  constituted  a  part  of  the  partnership  liabili- 
ties of  S.  Weisel  &  Son. 

The  other  question  that  arises,  under  the  re-submission 
of  Judge  Armjield^  is  as  to  the  amount  of  services  per- 
'formed  by  defendant  and  his  pay  therefor.  Upon  this 
matter  the  referee  has  taken  a  great  deal  of  evidence  and 
has  fully  reported  the  same  with  his  findings  thereon. 
There  is  some  conflict  as  to  the  value  of  this  service.  The 
submission  of  such  inquiry  without  objection  is  an  admis- 
sion that  defendant  was  entitled  to  pay  for  this  service. 
And  the  only  question  to  be  determined  is  the  amount  the 
defendant  shall  be  allowed  to  retain  for  the  same.  There 
is  some  conflict  of  evidence  upon  this  question,  but  the 
referee  finds  that  the  great  weight  of  the  evidence  sustains 
the  finding  of  five  per  cent,  on  receipts  and  five  on  dis- 
bursements. And  whether  there  is  a  great  preponderance 
or  not,  it  must  be  admitted  that  there  is  much  evidence 
tending  to  sustain  this  finding  of  fact,  which   we  cannot 
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review.  The  allowance  of  commissionB  to  an  adminietra- 
tor  within  the  limits  allowed  by  law  (5%)  is  a  matter  of 
judicial  discretion,  and  this  Court  will  not  undertake  to 
review  the  court  below  unless  it  clearly  appears  there  has 
been  an  abuse  of  this  discretion.  Walton  v.  Avery,  2  Dev. 
&  Bat.  Eq.,  405.  And  we  see  no  reason  for  distinguishing 
other  trustees  from  the  principle  above  enunciated. 

There  are  some  objections  made  as  to  some  of  the  testi- 
mony received  by  the  referee  upon  this  question  of  value 
of  services  and  amount  of  commissions  (which  is  only  a 
convenient  method  of  determining  the  defendant's  pay). 
But  we  see  no  grounds  upon  which  these  objections  should 
be  sn&tained.  It  was  not  an  issue  either  for  the  court  or 
jnry,  but  a  question  for  the  determination  of  the  commis- 
sioner and  the  court.  And  in  such  matters  it  has  always 
been  the  practice  of  the  court  to  obtain  information  from 
any  reliable  source,  as  if  the  court  was  going  to  pro- 
nonnce  judgment  upon  a  defendant  convicted  of  an  offence 
that  allowed  the  court  a  discretion  within  prescribed  limits. 
The  court  is  bound  to  pronounce  the  judgment,  but  as 
to  the  extent  of  the  judgment,  this  is  a  matter  of  judicial 
discretion  in  the  exercise  of  which  the  judge  derives  his 
information  from  the  best  sources  he  can,  and  is  not  bound 
by  the  strict  rules  of  evidence  necessary  to  be  observed 
upon  the  trial  of  an  issue  of  fact.  As  this  matter  had 
been  specially  submitted  to  the  referee  by  the  order  of 
Judge  Armfield,  he  was  authorized  in  using  the  means  to 
inform  himself  that  a  judge  would  have  been  if  he  had 
undertaken  the  inquiry  himself.  We,  ought  therefore,  to 
^ngtain  the  ruling  of  the  court  as  to  the  amount  of  service 
and  commissions  allowed  the  defendant  and  overrule 
plaintiff's  exceptions. 

The  other  exceptions  insisted  on  by  plaintiff,  made  to  the 
first  report,  were  passed  upon  by  Judge  Armjield  and  over- 
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ruled  by  him.  Bnt  as  plaintiff  noted  his  exceptions,  they 
were  brought  forward,  and  in  this  way  are  presented  for 
our  consideration.  The  plaintiff  has  over  iifty  exceptions. 
But  those  yet  to  be  considered,  being  those  argued  before 
us  and  discussed  in  plaintiff's  brief,  may  be  considered  in 
three  classes : 

The  sale  of  what  is  called  insolvent  claims,  the  failure 
of  defendant  to  collect  inteiest  on  open  accounts  due  the 
partnership,  and  the  failure  of  the  referee  and  the  court 
to  charge  defendant  with  interest  on  the  amount  of  money 
in  his  hands  from  the  time  it  was  collected  until  it  was 
paid  out.  It  must  be  kept  in  mind,  in  the  con^ideration  or 
these  questions,  that  under  this  submission  to  the  referee 
every  finding  oi  fact  by  him  is  final  and  could  not  be 
reviewed  by  the  court  below,  and  cannot  be  reviewed  by 
this  Court. 

Then,  as  to  these  debts  and  the  sale  of  the  same  by 
defendant :  It  is  found  as  a  fact  that  three  or  four  of  the 
debts,  sold  by  defendant  as  insolvent  debts,  were  solvent, 
but  it  i3  found  that  defendant  believed  them  to  be  insolv- 
ent ;  That  holding  them  as  he  thought  as  administrator 
bv  virtue  of  his  appofntment  as  such,  and  the  assignment 
of  the  plaintiff,  he  made  application  under  the  statute  and 
obtained  an  order  to  sell;  that  those  sold  at  the  first  salo 
were  thus  sold  with  the  knowledge  and  assent  of  plaintiff, 
and  that  [plaintiff  had  knowledge  of  the  second  sale,  and 
was  present  at  this  sale  ;  that  said  sales  were  fair  and 
open,  and  that  defendant  received  no  benefit  therefrom . 
And,  though  the  plaintifl*  suggested  a  want  of  good  faith 
in  these  sales,  and  collusion  with  one  Bell,  who  became  a 
purchaser  of  some  of  them.  Bell  positively  denied  this 
charge,  and  upon  the  whole  of  the  evidence  the  referee 
finds  as  a  t\u't   that   this  alleiration  is  not  true,  that  there 
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was  on  collusion  between  the  defendant  and  Bell,  and  that 
defendant  acted  in  good  faith. 

If  these  debts  had  in  law  belonged  to  the  estate  of  S. 
Weisel,  this  finding  would  have  discharged  him  from  any 
liability,  except  for  the  money  he  received  for  these  claims. 
Code^  sec.  1412  ;  Gray  v.  Armistead,  6  Ired.  Eq.,  74.  And 
the  fact  that  he  held  them  as  the  assignee  of  plaintiff,  as 
surviving  partner  of  the  firm  of  S.  Weisel  &  Son,  as  well 
as  by  virtue  of  his  administration,  wmH,  in  our  opinion, 
make  no  difference.  It  is  true  that  in  technical  law  the 
plaintiff  became  the  owner  of  the  partnership  effects  upon 
the  death  of  his  father  for  the  purpose  of  enabling  him  to 
close  out  the  concern.  But  still  the  estate  of  S.  Weisel 
was  interested  in  the  same  to  the  extent  of  S.  Weisel's 
stock,  and  a  Court  of  Equity  would  have  protected  it  from 
mismanagement  in  the  hands  of  M.  Weisel,  if  necessary. 

But,  treating  it  as  under  the  assignment  of  Mo^^es  Weisel, 
and  that  defendani  was  the  assignee  or  agent  of  Moses  in 
these  sales — and  this  is  the  strongest  view  of  the  matter  that 
can  be  presented  for  the  plaintiff,  as  it  will  be  observed 
that  it  is  he  alone  who  sues — who  complains  of  any  wrong 
or  injury  i  And  he  sues  upon  the  assignment  for  an 
account  and  settlement  of  the  trust  estate  under  the  assign- 
ment. This  being  so,  the  plaintiff  has  made  defendant 
his  trustee  or  agent  to  do  what,  under  the  law,  he  had  the 
right  to  do.  And  all  he  can  require  of  defendant  is  (/ood 
faith  and  reasonable  diligence  and  care  in  making  the  sales 
complained  of.  Mechen  on  Agency,  sec.  495  ;  Lewen  on 
Trusts,  p.  294,  and  note  1,  p.  295.  The  commissioner  has 
fooiid  all  this — good  faith,  ordinary  care  and  diligence. 
So  these  exceptions  should  be  overruled,  and  the  ruling  of 
the  court  beloW  sustained. 

The  commissioner  finds  as  a^/ac^  that  it  was  not*  the  cus- 
tom in  Elizabeth  City  to  charge  interest  on  open  accounts, 
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and  that  neither  S.  Weisel  nor  S.  Weisel  &  Son  did  so. 
And  this  being  found  as  a  fact,  and  it  being  found  that 
defendant  acted  in  good  faith,  and  for  what  he  thought 
to  be  the  best  interest  of  the  concern,  for  the  reasons 
assigned  for  not  charging  the  defendrnt  with  the  solvent 
notes  sold  by  him,  we  do  not  charge  him  with  this  interest 
which  he  did  not  collect.  This  exception  should  be  over- 
ruled, and  the  ruling  of  the  court  sustained. 

The  only  remaining  exception  we  think  it  necessary 
specially  to  consider,  is  that  as  to  whether  the  defendant 
should  be  charged  with  interest  on  the  money  he  collected 
from  the  time  it  was  collected  until  the  time  it  was  paid 
out.  'We  do  not  think  he  should.  This  money  was  col- 
lected in  different  amounts — much  of  it  in  small  sums  fur 
the  sale  of  goods.  Under  the  statute,  if  he  was  acting  as 
administrator,  he  would  not  be.  A  large  indebtedness  was 
to  be  paid^rr;  rata,  and  the  same  was  the  case  under  the 
assignment  from  the  plaintiff  to  the  defendant.  It  is  true 
that  it  appears  that  S.  Weisel  had  a  considerable  individ- 
ual estate,  all  of  which  would  eventually  have  been  liable 
for  the  firm  debts  as  well  as  his  individual  debts.  But  the 
firm  assets  were  first  liable  to  the  payment  of  the  firm  lia- 
bilities. Within  a  few  days  over  two  years  from  the 
date  of  the  administration  and  the  date  of  the  assign- 
ment, the  defendant  had  sold  out  this  large  stock  of  goods, 
collected  in  all  the  assets,  and  paid  all  the  liabilities  of  the 
partner:4hip  and  individual  indebtedness,  and  accounted 
for  every  dollar  that  came  into  his  hands.  He  did  this 
in  the  time  the  law  allows,  it'  it  had  been  strictly  an 
adniinistration.  It  is  not  shown  that  he  made  a  dollar 
out  of  the  money.  It  is  true  it  was  deposited  in  a  bank- 
ing house  in  which  the  defendant  was  interested ;  and 
it  may  possibly  be  true  that  something  was  made  that 
defendant   was  interested  in,  but  it  is  not   shown  and  we 
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think  is  rebutted  by  the  findings  of  the  referee,  that  he 
failed  to  act  in  good  faith  and  for  the  best  interest  of  the 
estate  in  all  he  did.  Snch  diligence,  such  promptness  to 
settle,  and  such  good  faith  as  is  found  by  the  referee  in  this 
case,  ought  to  count  for  something.  Therefore  we  should 
sustain  the  ruling  and  judgment  of  the  court  on  this  excep- 
tion. The  other  exceptions  were  virtually  abandoned  on 
the  argument,  or  are  covered  by  those  we  have  specially 
considered.     I  think  the  judgment  should  be 

Affirmed. 
Faibcloth,  C.  J. :  I  concur  in  the  dissenting  opinion. 


W.  H.  FULLER  v.  ELIZABETH  CITY. 

Title —  Trial  —  Evidence  —  Burden  of  Proof — Adverse 

Possession, 

1.  In  an  action  against  a  municipality  for  damages  for  the  appro- 
priation of  plaintiff's  land  for  a  street,  the  defendant  denied 
plaintiff's  title ;  Held,  that  the  burden  of  proving  his  owner- 
ship IP  upon  the  plaintiff. 

1  In  order  that  adverse  possession  may  ripen  into  a  perfect  title 
against  the  true  owner,  it  must  be  such  a  possession  and 
exercise  of  dominion  as  would  subject  the  claimant  to  an 
action  of  ejectment. 

'1  The  mere  fact  that  a  person  claims  land,  offers  it  for  sale  and 
lists  it  for  taxes,  is  not  evidence  to  show  title. 

Civil  action,  tried  before  Green^  «/.,  and  a  jury,  at  Fall 
Term,  1895,  of  Pasquotank  Superior  Court. 
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The  plaintiff  sought  to  recover  damages  for  the  condem- 
nation and  appropriation  of  a  parcel  of  land  alleged  to 
belong  to  him,  for  the  purpose  of  a  street,  and  alleged  that 
by  reason  of  the  manner  in  which  the  street  was  laid  out 
his  adjoining  land  was  rendered    worthless  and  unsalable. 

The  defendant  denied  plaintiff's  title  and  averred  that 
the  opening  of  the  street  enhanced  the  value  of  the  plaint- 
iff's adjoining  land. 

The  issues  submitted  to  the  jury  and  the  responses  were 
as  follows  : 

1st.  Is  the  plaintiff  the  owner  of  the  land  described  in 
the  complaint  ?     Ans.,  "  Yes." 

2d.  What  damage  has  plaintiff  sustained,  by  reason  of 
said  street  described  in  the  pleadings  ?     Ans.,  !?s295. 

The  plaintiff  introduced  deed  of  trust  covering  the  land 
in  controversy,  from  C.  M.  La  vert  v  and  John  C.  Ehrinirhaus, 
dated  December  3,  1858. 

He  next  offered  in  evidence  record  of  an  equity  proceed- 
ing, covering  the  Iogu.9  in  (^110^  coj)ies  of  which  are  made  a 
part  of  this  case  on  appeal.  Defendant  recjuested  plaint- 
iff's (u>unsel  to  read  the  same.  Plaintiff's  counsel  read 
the  petitions  without  objet-tion,  and  then  proceeded  to  read 
the  entries  on  the  back  thereof.  Here  defendant  objected. 
Court  ruled  that  theol)jections  had  not  been  made  in  time. 
Entries  read  and  defendant  excepted.  Plaintiff's  counsel 
then  proceeded  to  read  the  other  papers  constituting  the 
record,  and  defendant  objected  to  each.  Each  objection 
was  overruled  by  the  court  on  the  ground  above  indicated, 
and  defendant  excepted.     Tlie  entire  record  was  read. 

Plaintiff  next  introduced  deed  Irom  commissioners  of 
the  court  in  said  j)roceedings,  covering  the  land  in  contro- 
versy to  plaintiff,  dated   July  4th,   1S70. 

M.  B.  Culpepper,  a  witness  for  plaintiff,  testified  : 
That  he  had  known  the  plaintiff  for  twenty-five  years,  and 
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the  land  in  controversy  for  a  much  longer  time.  That  the 
land  was  situated  on  Koad  street,  in  the  town  of  Elizabeth 
City,  N.  C,  not  far  from  the  court  house  That  S.  S. 
Fowler  was  plaintiff's  agent.  That  plaintiff  personally,, 
and  through  his  said  agent,  had  listed  and  paid  taxes  upon 
said  land  ever  since  he  got  his  deed  for  it  in  1870.  That 
plaintiff  had  sold  off  portions  of  the  land  he  bought,  ia 
lots  to  different  people,  and  was  offering  the  balance  of  it 
for  sale.  That  a  few  years  ago  there  was  a  house  upon 
the  land  he  purchased.  The  land  in  controversy  is  laid 
out,  no  fence  around  it,  and  portions  of  it  is  ^wamp.  That 
the  land  in  controversy  %'as  a  portion  of  the  land  described 
in  said  deed  and  ecpiity  proceeding,  and  also  in  the  com- 
plaint. 

F.  Yaughan,  a  witness  for  defendant^  was  next  intro- 
duced, and  stated  that  he  knew  the  land  ;  that  the  plaint- 
ifiF  had  opened  a  street  through  it  since  he  bought  it,  and 
had  sold  off  part  of  it  in  lots.  It  is  not  enclosed  by  fence  ; 
grown  up  in  weeds  and  laid  out. 

6.  M.  Scott  was  next  introduced  for  defendant.  He 
testified  that  he  knew  the  land  in  controversy  ;  that  plaint- 
iff asked  fifteen  hundred  dollars  for  the  swamp  portion 
oi  It. 

Defendant  requested  the  court,  in  writing,  to  put  his 
charge  to  the  jury  in  writing,  which  the  court  did  in  words 
ind  figures  to-wi  t : 

**1.  The  plaintiff  claims  title  as  follows:  Deed  of  trust 
from  C.  M.  Laverty  and  John  C.  Ehringhaus,  dated  De- 
cember 3,  1858,  and  a  decree  in  equity,  by  which  the 
land  was  sold  and  the  deed  of  trust  foreclosed  and  a  deed 
niade  to  the  purchaser,  the  plaintiff  in  this  action,  by  the 
commissioners  appointed  by  the  court,  and  dated  July 
4th,  1870. 

"The  burden  of  proof  in  this  action  is  upon  the  plaint- 
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iff  to  satisfy  the  jury  by  the  preponderance  of  evidence, 
first,  that  he  is  the  owner  of  the  land  described  in  the  com- 
plaint. If  he  has  so  satisfied  you  that  he  has  been  in  pos- 
session of  the  land,  either  in  person  or  by  his  agent,  for 
twenty-one  years  or  more,  under  color  of  title,  then  you 
will  answer  the  first  issue  "  Yes.  "  But  if  the  plaintiff 
has  not  so  satisfied  your  minds,  you  will  answer  the  issue 
"  No.  "      Defendant  excepted. 

"II.  The  jury  are  instructed  that  actual  possession  of 
land  may  arise  in  any  of  the  different  ways  of  improving 
it,  and  which  are  open  and  notorious  in  their  character, 
•and  which  show  an  intention  to  appropriate  it  to  some  use- 
ful purpose,  and  indicate  an  exclusive  use  and  control  of 
the  property  by  the  persons  claiming  possession.  The 
possession  of  land  may  be  by  different  modes,  by  inclos- 
ures,  by  cultivation,  by  the  erection  of  buildings  or  other 
improvements,  or  in  any  other  manner  that  clearly  indi- 
cates an  exclusive  appropriation  of  the  property  by  the 
person  claiming  to  hold  it.  The  deed  of  plaintiff  having 
been  executed  July  4,  1870,  if  he  had  possession  under  his 
deed  for  twenty-one  years  then  he  is  the  owner  of  the  land, 
and  he  is  not  required  to  show  any  grant  from  the  State. 
Defendant  excepted.  " 

Defendant  asked  the  court  to  charge  the  jury  as  follows  : 
"  The  ])laintiff  has  failed  to  show  title  to  the  property, 
througlf  which  the  street  is  cut.  No  title  has  been  shown 
out  of  the  State.  The  deed  from  conimissioners  to  Fuller 
is  only  color  of  title,  and  no  possession  under  it  has  been 
shown,  and  you  will  answer  the  first  issue,  'No. ' 

'*  That  there  is  no  grant  from  the  State  shown  here  for  the 
land  in  controversy,  and  the  plaintiff,  before  he  can  recover, 
must  show  a  continuous  adverse  possession  for  twenty-one 
years  under  a  color  of  title.  Plaintiff  has  shown  no  pos- 
session, and  you  must  answer  the  first  issue '  No. '  " 
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The  court  declined  to  give  these  several  instructions, 
and  the  defendant  excepted  to  his  refusal  so  to  do. 

Upon  the  verdict  of  the  jury,  the  court  rendered  judg- 
ment for  the  plaintiff  and  defendant  appealed.  Defendant 
asked  for  a  new  trial.  Motion  overruled  and  defendant 
excepted. 

Mr.  J.  H.  Sawyer^  for  plaintiff. 

Mr.  E.  F.  Aydlett^  for  defendant  (appellant). 

FuRCHES,  J. :  It  appears  from  the  pleadings  that  the 
defendant,  exercising  the  right  of  eminent  domain  as  an 
incorporated  town,  has  taken  and  appropriated  a  portion 
of  land  within  its  corporate  limits,  opposite  Cedar  street 
and  east  of  Road  street,  as  one  of  the  public  streets  of  the- 
town.  Plaintiff  claims  that  said  street  is  located  on  his 
land,  by  reason  of  which  he  has  sustained  damage  to  the 
amoQDt  of  $400,  which  he  has  demanded  of  defendant, 
and  which  defendant  has  refused  to  pay,  or  any  part  there- 
of. Defendant  answers,  and,  among  other  things,  denies 
that  plaintiff  is  the  owner  of  the  land  so  taken  and  appro- 
priated. This  puts  in  issue  the  title  to  the  land,  and  the 
bnrden  is  on  the  plaintiff  to  sho\^  that  he  is  the  owner 
before  he  can  recover  damage.  Plaintiff,  for  the  purpose 
of  showing  title,  put  in  evidence  a  deed  to  him  executed  in 
1870,  based  upon  a  deed  of  trust,  made  in  1858,  and  a 
decree  in  equity  and  sale  thereunder;  and  the  appropria- 
tion complained  of  did  not  take  place  until  1893. 

Twenty-one  years'  possession  under  color  of  title  is  suf- 
ficient to  ripen  the  title,  whether  it  is  shown  that  the  land 
has  been  granted  by  the  State  or  not.  And  seven  years'  pos- 
session under  color  will  perfect  the  title,  if  it  is  shown  that 
theState  has  granted  the  same.  Plaintiff  showed  color  of  title^ 
fora  greater  length  of  time  than  was  necessary  to  ripen  into 
a  perfect  title  against  the  St&te  and  all  persons  not  under 
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disability,  if  it  had  been  accompanied  by  adverse  posses- 
-sion.  And  this  possession  may  be  constituted  in  different 
ways — as  by  residing  upon  the  land,  by  himself,  or  by  his 
tenants,  by  fencing  or  by  cultivation.  But  we  are  unable 
to  see  from  the  evidence  that  plaintiff  has  been  in  posses- 
sion of  this  land  at  all,  under  any  of  the  rules  laid  down 
by  the  law.  The  fact  that  he  claimed  it  and  offered  it  for 
sale,  or  that  he  paid  taxes  on  it,  is  no  possession.  It  must 
be  such  possession  and  exercise  of  dominion  as  would  sub- 
ject him  to  an  action  of  ejectment. 

The  defendant  asked  the  court  to  charge  the  jury  that 
from  the  evidence  in  the  case  the  plaintiff'  had  failed  to 
show  title  in  himself.  This  the  court  refused  to  do.  This 
was  error,  for  which  the  defendant  is  entitled  to  a  new 
trial.  It  may  be  that,  with  more  preparation  than  seems 
to  have  been  had  on  the  other  trial,  the  plaintiff  may  be 
able  to  complete  his  title.  But,  whether  he  will  or  not, 
there  must  be  a  new  trial,  and  it  is  so  ordered. 

Xew  Trial. 


LOVEY    NICHOLSON    v.    COMMISSIONERS    OF  DARE 

COUNTY. 

Leyacita — Suit  hy  Legatee  to  Recover*  a  Deht  Const itiUing 
Legacy — Right  of  Action  is  Only  in  Personal  Repre- 

sent  at  ice  of  l^estator. 

• 
1.  Personal  lejfacies,  whether  general  or  special,  can  only  vest  in 
the  legatee  by  the  assent  of  the  personal  representative  in 
whom  the  law  vests  the  title  t<f  all  the  personal  estate  of  the 
deceased  for  payment  of  debts  and  necessary  expenses  of 
administration ;  hence. 
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2.  The  legatee  of  a  judgment  debt  against  a  county  cannot  enforce 
its  payment  by  an  action  thereon,  mandamus^  &c.,  when 
the  personal  representative  is  not  a  party  and  when  it  does 
not  appear  that  there  is  fraud  or  collusion  between  the 
debtor  and  personal  representative  of  the  deceased. 

Civil  action,  for  mandamus,  &c.,  to  enforce  payment  of 
pIaintiS*-s  interest  in  a  judgment  rendered  in  favor  of 
Commustoners  of  Currituck  County  v.  Coinmissioners  of 
Dare  County^  which  belonged  to  the  testator   and   others, 

tried  at term  of  Currituck  Superior  Court,  before 

Green^  J,  There  was  no  judgment  in  favor  of  plaintiff 
against  the  Commissioners  of  Dare  and  no  evidence  of 
assignment  of  the  judgment  or  any  interest  therein  to 
plaintifl  by  the  Commissioners  of  Currituck,  but  there  was 
evidence  of  such  assisrnment  to  C.  W.  Nicholson  and  others. 

There  was  verdict  and  judgment  for  the  plain tiflF;  from 
the  judgment  thereon  the  defendants  appealed. 

Mr.  ir.  £.  Shaw^  for  plaintiif. 

Mr.  E.  F.  Aydlett^  for  defendant  (appellant). 

FuRCHES,  J.:  Plaintifl*  claims  that  the  County  of  Cur- 
rituck was  largely  indebted  to  C.  W.  Nicholson,  who  was 
plaintifTs  husband,  and  who  died  about  the  first  of  June, 
l'?SO,  leaving  a  last  will  and  testament  in  which  he 
be^jueathed  this  debt,  on  Currituck  County,  to  her — which 
last  will  and  testament  has  been  duly  admitted  to  probate. 

That  the  County  of  Currituck,  having  a  large  debt  against 
the  County  of  Dare  which  had  been  reduced  to  judgment 
in  September,  1881,  assigned  !^712.77  in  the  Dare  County 
jtidgment  to  the  said  C.  W.  Nicholson,  in  part  satisfaction 
of  the  indebtedness  of  Currituck  to  said  C.  W.  Nicholson. 
That  neither  the  County  of  Dare  or  Currituck  has  paid 
this  ^712.77  so  originally  owing  by  Currituck  to  C.  W. 
Xii'holson.  And  this  action  is  brought  by  plaintiff*  to 
recover  this  claim  and  for  mandamus. 
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The  will  of  C.  W.  Nicholson  is  not  made  a  part  of  the 
record,  nor  are  we  informed,  by  allegation  in  the  pleadings 
or  otherwise,  whether  there  was  an  executor  named  in  said 
will,  and  if  so,  whether  he  ever  qnalified  or  not,  or  whether 
there  has  been  an  administrator  with  the  will  annexed  or 
not..  So  far  as  we  are  advised  from  the  pleadings  or  oth- 
erwise, there  has  never  been  a  personal  represenative  of 
the  estate  of  C.  W.  Nicholson. 

Personal  legacies,  whether  general  or  special,  can  only- 
vest  in  the  legatee  by  the  assent  of  the  personal  represent- 
ative in  whom  the  law  vests  the  title  to  all  the  personal 
estate  of  the  deceased  for  the  payment  of  debts  and  neces- 
sary expenses  of  administration.  Williams  on  Executors 
(5th  Ed.),  p.  567  and  1235;  Scott  v.  McNeill,  154  U.  S., 
34.  Until  there  is  a  personal  representative  (administra- 
tor or  executor)  there  is  no  one  authorized  to  receive  pay- 
ment and  to'givc  a  receipt  that  would  discharge  the  debt 
and  protect  the  debtor.  And  had  defendant  paid  the 
plaintiff  this  demand  and  she  had  receipted  for  the  same, 
this  would  not  discharge  the  liability  nor  protect  defend- 
ant, if  there  should  be  an  administration  and  a  suit  thereon 
by  the  administrator  or  executor. 

This  being  so  it  cannot  be  that  plaintiff  will  be  allowed 
to  compel  defendant  to  pay  against  its  consent.  There  are 
a  few  cases  to  be  found  where  a  legatee  has  been  sus- 
tained in  suing  the  debtor  of  the  testator  or  intestate. 
But  these  are  equitable  actions  where  there  are  allegations 
of  fraud  and  collusion  between  the  personal  representative 
and  the  debtor  to  cheat  and  defraud  the  legatee.  And  in 
these  cases  it  is  necessary  to  make  the  personal  representa- 
tive a  party.  Fleming  v.  McKesson,  3  Jones  Eq.,  316  ; 
Spaek    V.  Long,  2  D.  &  B.  Eq.,  60. 

But  there  are  no  allegations  in   this   case  to  bring   it 
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within  this  exception,  and  it  must  be  governed  by  the  gen- 
eral rule  as  stated  above. 

Defendant  asked  the  court  to  charge  the  jurj  that  there 
was  no  evidence  of  the  assignment  of  any  judgment  or  the 
interest  of  any  judgment  to  the  plaintiff  by  Currituck 
Cotinty.  This  prayer  the  court  refused,  and  in  this  there 
is  error. 

There  were  other  questions  discussed  as  to  the  assign- 
ment, statute  of  limitations,  &c.',  but  as  plaintiff  cannot 
sustain  her  action  for  the  reason  we  have  stated  we  do  not 
consider  any  other  question. 

There  is  Error. 


S.  W.  and  E.  D.  SPRINGER  v.  \V.  M.  SHAVENDER. 

Estoppel — JurifSdiction — Decree   of  Sale — Jurisdiction — 
Void  Judgment — Collateral  Attack, 

1.  A  jadgment  is  void,  not  voidable,  if  the  court  has  no  jurisdiction 
of  the  subject  matter  of  the  action,  and  the  assent  or  neglect 
of  a  x>er8on  cannot  confer  on-  the  court  power  to  render  the 
judgment. 

i  A  judgment  void  for  want  of  jurisdiction  of  the  subject  matter 
cannot  conclude  any  person,  whether  a  party  or  stranger  to 
the  proceeding,  and  may  be  attacked  collaterally. 

•1  Where  administration  was  granted  upon  the  estate  of  a  living 
man,  supix>Bed  to  be  dead,  and  a  decree  for  the  sale  of  the 
supposed  decedent^s  land  was  made  in  a  proceeding  to 
which  all  the  children  and  heirs-at-law  were  made  parties 
and  the  death  of  the  supposed  decedent  was  alleged  and 
admitted  in  the  pleadings;  Held^  that  the  decree  was  void  for 
want  of  jurisdiction  as  against  both  the  supposed  decedent 
and  his  heirs  who  were  made  parties  to  the  proceeding  and 
the  latter  are  not  estopped  from  attack1n.<^  the  decree  in  a 
collateral  proceeding. 
118—3 
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Petition  to  rehear  the  case  between  the  same  parties 
decided  at  February  Term,  1895,  and  reported  in  116  N. 
C.  Reports,  at  page  12.     The  petition  was  as  follows : 

"  The  petitioner,  the  plaintiff  in  the  above-entitled  action, 
respectfully  presents  the  fol  owing  statement  as  a  sufficient 
summary  of  the  case,  to  illustrate  what  he  humbly  considers 
to  be  the  erroneous  rulinor  of  the  court. 

Snmmari/  of  the  Case, 

Sometime  in  1882,  or  shortly  prior  thereto,  W.  G.  Jar- 
vis,  ns  the  administrator  of  one  George  W.  Dixon,  insti- 
tuted a  special  proceeding  in  the  Superior  Court  of  Beau- 
fort county  for  the  purpose  of  obtaining  a  license  to  sell 
the  land  of  his  intestate  (it  being  the  land  in  controversy) 
to  pay  the  indebtedness  of  the  estate.  In  this  proceeding 
all  of  the  children  and  heirs-at-Iaw  of  said  George  W.  Dixon 
were  made  parties,  and  personal  service  of  the  summonses 
was  made  upon  them.  The  petition  alleged  that  the  said 
Dixon  had  died  intestate  and  that  letters  of  administration 
had  been  duly  granted  to  the  petitioner  in  said  special  pro- 
ceeding. It  also  alleged  that  the  parties  defendant  to  the 
proceeding  were  the  children  and  heirs-at-law  of  said  Dixon, 
that  the  personalty  had  been  exhausted  and  that  a  sale  of 
the  land  (described  in  the  petition)  was  necessary  to  dis- 
charge the  outstanding  indebtedness  of  the  estate.  The 
defendants  (having  been  personally  sunimoned  as  afore- 
said) admitted  the  said  allegations,  and  the  court,  after 
reciting  the  fact  of  personal  service  smd  Jinding  "  the  facts 
alleged  in  the  complaint  to  be  true,"  decreed  that  the  land 
be  sold  as  prayed  for.  At  the  said  sale  the  land  was  pur- 
chased by  R.  C.  Wind  ley,  and  the  sale  being  confirmed,  a 
deed  was  executed  to  him  by  said  administrator,  on  May 
17th,  1882.  In  1886  the  said  Windley  conveyed  the  land 
to  your  petitioner.     There   is  no  suggestion  that    the  pro- 
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ceeding  aud  sale  were  not  in  all  respects  regular,  nor  is  it 
pretended  that  the  said  Windley  and  your  petitioner  were 
not  bona  Jids  purchasers. 

The  defendants  in  this  action  claim  the  said  land  under 
a  deed  executed  by  the  said  children  (heirs-at-law)  and 
widow  of  the  said  Dixon,  .dated  November  14th,  1887. 

On  the  trial,  it  was  held  that  the  defendants  could  defeat 
the  title  of  your  petitioner  hy  showing  that,  at  the  time  of 
the  said  proceedings  and  decree,  the  said  George  W.  Dixon 
was  alive.  Your  petitioner  insisted  that  the  said  decree 
conld  not  be  attacked  by  the  defendants,  privies  in  estate 
to  the  parties  to  eaid  proceedings,  who  had  admitted  the 
jurisdictional  facts ;  and  they  also  insisted  that  if  said 
decree  could  be  attacked  at  all,  it  could  only  be  done  by 
gome  direct  proceeding,  and  not  collaterally. 

This  Court  affirmed  the  ruling  of  the  trial  judge,  and 
Tour  petitioner  assigns  the  following  reasons  why  the  court 
should  ^THJit  a  rehearing: : 

Asififjnynent  of  Grounds  for  Rehearing. 

Your  petitioner,  being  mindful  of  the  principle  that  the 
Conrt  will  not  reverse  its  decisions  but  upon  the  most 
weighty  considerations,  nevertheless  respectfully  and  earn- 
estly represents  that  a  careful  consideration  of  the  facts  of 
this  case,  and  the  authorities  cited  in  the  opinion,  as  well 
aamany  other  authorities  not  adverted  to,  will  clearly  bring 
this  case  within  that  rule,  of  which  everv  Court  of  final 
review  gladly  avails  itself  in  order  to  correct  errois  and  to 
prevent  the  consequent  injustice  to  suitors.  In  the  opin- 
ion of  the  Court  it  is  stated  that  if  it  had  appeared  (from 
the  record)  that  G.  W.  Dixon  was  alive,  the  want  of  juris- 
diction conld  have  been  taken  advantage  of  in  any  pro- 
ceeding, collateral  or  otherwise.  This  proposition,  your 
petiticner  believes  to  be  undoubtedly  correct.     But  your 
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petitioner  respectfully  submits  that   the   additional  propo- 
sition that  "  the  same  effect  must  be  given  to  proof  aliunde 
after  the  decree   is  entered,"  and  as  against  innocent  pur- 
chasers, is  erroneous  as  applicable  to  all    cases.     Even  in 
cases  where  a  will  has  been  probated  in  common  form,  or  in 
other  ex  parte  proceedings,  such  .as  the  grant  of  letters  of 
administration,  and  in  States  where  the  l«nd  is  sold  upon 
the  petition  of  the  administrator  without  making  the  heirs 
parties,  there  is  much  diversity  of  authority  as  to  whether 
the  want  of  jurisdiction  can  be  shown  aliunde  in  a  collat- 
eral proceeding  ;    and  it  has  been  distinctly  held  in  North 
Carolina  and  many  other  States,  that  a  payment  to  an   ad- 
ministrator whose  appointment  is  a  nullity  will  be  upheld 
by  the  Courts.     This  was  held  in  London  v.  Railroad  Co.. 
88  N.  C,  584,  cited  in  the  opinion.     The  trend  of  our  decis- 
ions is  decidedly  against  a  collateral  attack  as  against  per- 
sons who  have  dealt   with  such   an   administrator.     Your 
petitioner  represents  that,  however  this  may  be  in    such  ex 
parte  proceedings    it  seems  to  be  well  settled  by  the  con- 
sensus  of  judicial  decision,  and  by   the  text-writers,  that 
where  the  court,  as  in  this  case,  has  obtained  jurisdiction 
oj*  the  parties,  it  is  its  duty  to  pass  upon  the   existence  or 
non-existence  of  jutisdictional  facts,  and  that  where  this  is 
done  and  there  is  no  reversal  upon   appeal,  its  findings  are 
conclusive  and  cannot  be  attacked  by  the  parties  even  upon 
a  direct   proceeding,  much   less  collaterally.     Your   peti- 
tioner respectfully  represents  that,  in  citing  Mr.  P^reeman's 
Book  of  Monographs  (Void  Judicial  Sales),  the  Court  over- 
looked the  principle  laid  down  by  the  learned  authoi  (pages 
21  and  22),  who  uses  the  following  language  : 

"The  duty  of  the  court  or  judge  is  to  investigate  and 
determine  the   truth   of  these   jurisdictional  allegations. 
*     *     *     Whenever  the  jurisdiction  of    a  court    not    of 
record  depends  on  a  fact  which  it  is  required  to  ascertain 
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and  settle  by  its  decision,  such  decision,  if  the  court  has 
jurisdiction  of  the  parties,  is  conclusive  and  not  subject  to 
any  collateral   attack."     Freeman  Judgments,  sec.   3523. 

If  this  be  true  of  a  court  not  of  record  or  of  limited  juris- 
diction, how  much  stronger  is  the  principle  when  applied 
tosnch  a  finding  by  a  court  of  general  jurisdiction,  as  is 
thesnperior  court,  through  its  clerk  in  the  present  instance? 
BriUain  v.  Mull,  91  N.  C,  498. 

This  proposition  of  Mr.  Freeman  is  conceded  by  all  of 
the  text-writers.  Mr.  Vanfleet,  in  his  work  on  "  Collat- 
eral Attack,"  p.  91,  remarks:  "All  persons  interested 
had  an  opportunity  to  appear  and  controvert  the  allega- 
tions in  reorard  to  the  death  and  residence  of  the  deceased, 
and  the  fiaal  order  granting  the  relief  prayed  for  nec- 
essarily concluded  all  persons." 

To  the  same  effect  is  1  Herman  "  Estoppel,"  p.  364,  who 
sajs:  "Wherever  the  question  of  jurisdiction  is  one  of 
fact,  and  is  decided  by  the  court  whose  proceedings  are  in 
question,  the  decision  will  be  final,  whether  the  question 
arises  on  a  writ  or  error  or  in  a  collateral  action." 

Your  petitioner  further  submits,  that  the  case  of  John- 
ton  V.  Beazley,  27  Am.  Rep.,  285,  cited  in  the  opinion, 
must  have  been  inadvertently  cited  by  the  Court,  as  the 
doctrine  there  laid  down  clearly  sustains  an  ex  parte  pro- 
bate from  collateral  attack,  which  js  much  further  than  it  is 
necessary  for  your  petitioner  to  maintain.  In  that  case  the 
defendant  claimed  under  the  deed  of  an  administrator 
appointed  by  the  probate  court  of  the  wrong  county.  It 
was  held  that  the  appointment  could  not  be  attacked  col- 
laterally. In  the  course  of  the  opinion,  the  Court  uses  the 
following  language,  which  s*"rongly  indicates  the  grave 
considerations  of  public  policy  which  should  govern  the 
present  case  : 

"  Having  a  general  jurisdiction  over  the  subject  matter, 
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and  the  law  requiring  the  court  to  pass  upon  those  ques- 
tions, before  granting  letters  of  administration  on  bis 
estate,  it  is  to  be  conclusively  presumed,  in  a  collateral 
proceeding,  that  the  court  not  only  did  so,  but  that  it  cor- 
rectly passed  upon  them.  To  allow  their  heirs,  or  apy 
one  else,  in  a  collateral  proceeding  to  question  the  cor- 
rectness of  the  judgment  of  the  court,  would  so  imperil 
the  titles  conveyed  at  administrators'  sales  of  land  that  no 
prudent  man  would  bid  their  value,  and  estates  ^ould  be 
sacrificed.  Both  public  policy  and  the  weight  of  authority 
sustain  the  title  which  defendant  acquired  by  his  purchase 
at  the  administrator's  sale;  and  as  the  instructions  which 
the  court  gave  the  jury  are  in  harmony  wi'^h  these  views, 
and  those  asked  by  the  plaintiffs  and  refused  lisserted  the 
contrary  doctrine,  the  judgment  is  affirmed." 

When  it  is  considered  that  this  language  is  used  in  a 
case  where  the  heirs  had  no  notice  of  the  grant  of  adnnin- 
istration,  it  sustains,  beyond  all  question,  a  sale  made 
when  the  heirs  were  made  parties  and  admitted  the  juris- 
dictional facts. 

Your  petitioner  furt  .er  represents  that  ianone  of  the  cases 
cited  in  the  opinion  were  the  heirs,  or  other  contesting  per- 
sons, parties  to  the  proceeding  under  which  the  adminis- 
tration was  grantedior  the  land  sold. 

In  the  Texas  cases,  this  Court  overlooked  the  fact  that 
in  that  state  the  heirs  are  not  made  parties  upon  a  peti- 
tion for  a  sale  of  land  for  asrsets.  (^George  v.  Watson^  19 
Texas,  369.  See,  also.  Freeman  Monogram,  37.)  Having, 
therefore,  had  no  day  in  court,  they  were  allowed  to  attack 
the  grant  of  administration. 

In  the  case  of  Beckett  v.  Salener^  7  Cal.,  237,  the  heirs 
were  made  parties,  but  instead  of  admitting  the  juiisdic- 
tional  facts,  as  they  did  in  the  present  case,  they  denied 
the  validity  of  the  grant  of  letters  of  administration,  and 
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it  was  held  that  thej  could  do  so.  The  case,  it  is  respect- 
fully submitted,  is  not  in  point. 

In  Griffith  V.  Frazier^  8  Cranch.,  1,  the  land  was  sold 
under  execution  upon  a  judgment,  which  was  revived 
i^aiDst  an  administrator  whose  appointment  was  void. 
There  was  no  notice  or  scire  facias  to  the  heirs,  and  they 
were  allowed  to  attack  the  administration.  This  being 
the  first  opportunity  they  hdd  of  contesting  the  adminis- 
tration, thev  were  therefore  allowed  to  do  so. 

In  Duncan  v.  Stewart^  25  Al.,  408,  tlie  administrator  of 
one  not  dead  sold  personal  property,  and  the  administra- 
tion was  successfnlly  attacked. 

In  Mtlia  v.  Simmons^  30  A.  M.  Rep.,  746,  it  does  not 
appear  that  the  heirs  were  parties. 

Ii»  JoehurTasen  v.  Bank^  3  Allen,  87,  and  Thomas  v. 
People^  107  111.,  517,  it  was  held  that  a  payment  by  a 
bank  to  the  administrator  of  one  living  was  not  a  dis- 
charge. This  is  not  only  inapplicable  to  the  present  case, 
but  is  opposed  to  the  North  Carolina  case  of  London  v.  R, 
R.  Co.^  supra. 

In  Morgan  v.  Dodge^  44  N.  H.,  299,  it  was  simply  hel  1 
that  the  probate  court  had  the  power  to  revoke  letters 
where  they  had  been  granted  without  jurisdiction. 

Your  petitioner  has  thus  briefly  reviewed  the  cases  cited 
in  the  opinion  for  the  purpose  of  showing  that  they  have 
no  application  where,  as  in  this  case,  the  court  had 
acquired  jurisdiction  of  the  parties  and  the  jurisdictional 
facts  bad  not  only  been  determined,  but  admitted  bv  the 
parties.  Your  petitioner  confidently,  but  respectfully, 
submits  that  no  authoritv  can  be  found  which  authorizes 
»n  attack,  either  direct  or  collateral,  up  n  a  decree  ren- 
dered under  the  circumstances  of  this  case.  If  the  parties 
had  contested  the  jurisdictional  fact  of  the  death  of  Dixon, 
audit  had  been  tried  before  a  jury  and  determined  against 
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them,  it  is  respectfully  urged  that  neither  they  nor  their 
privies  could  again  litigate  the  matter,  and  especially  by 
a  collateral  attack.  To  permit  this  would  destroy  all  con- 
fidence in  administration  sales,  as  in  any  action  of  eject- 
ment a  deed,  made  in  pursuance  of  a  decree  of  court  hav- 
ing jurisdiction  of  the  parties,  could  be  attacked  by  sim- 
ply  showing  by  some  witness  that  the  alleged  intestate 
was  alive  at  the  time  of  the  decree.  If,  as  it  must  be  con- 
ceded, such  an  attack  would  not  be  permitted  after  the 
jurisdictional  fact  had  been  tried  and  determined,  the  same 
conclusion  must  necessarily  be  followed  where  such  juris- 
dictional fact  \Q  admitted  by  the  parties.  Your  petitioner 
admits  that  the  proceedings  could  be  impeached  by  Geo. 
W.  Dixon,  were  he  living;  but  as  he  is  dead  and  the 
attack  is  made  solely  by  parties  and  their  privies  who 
admitted  the  iurisdictional  facts,  it  is  earnestly  insisted 
that  as  to  them  and  their  privies  (Bigelow  Estoppel,  75, 
Ed.  1876;  Miller  v.  Bumgardner^  109,  N.  C,  412),  the 
question  of  jurisdiction  is  ren  adjudicata^  and  cannot  be 
disturbed. 

Your  petitioner  further  submits  that  the  Court  overlooked 
the  case  of  Doyle  v.  Brown^  72  N.  C,  393,  which  decides^ 
that  jurisdiction  cannot  be  collaterally  attacked  unless  the 
infirmity  appears  upon  the  record.  Also  to  the  same  eflfect 
are  the  cases  of  Edwards  v.  Moore^  99  N.  C,  1 ;  McGlaw- 
horn  V.  Worthhigton^  98  N.  C,  199  ;  Harrison  v.  Har- 
grove, 109  N.  C,  346. 

There  is  no  finding  that  the  heirs  made  the  admission 
by  inadvertence  ;  and  if  they  did,  they  must  suffer  and 
not  the  innocent  purchaser. 

Your  petitioner  avers  that  the  judgment  herein  has 
been  secured. 

In    view    of  the   reasons   above   stated,  your   petitioner 
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respectfully  prays  that  a  rehearing  of  this  cause  be  granted 

bv  the  Court. 

W.  B.  RODMAN, 

Attorney  for  Petitioner, 

Messrs.  Shepherd  &  Busbee^   IF.  B,  Rodvtan  and  «/.  H, 
Small  J  for  petitioners. 
Messrs.  Chas.  F.  Warren  and  J.  W.  Hinsdale^  contra. 

Avery,  J. :  The  basis  cf  the  application  to  rehear  and 
reverse  the  former  ruling  of  this  Court  ( 116  N.  C,  12 )  is 
the  contention  that  there  was  error  in  holding  that  the 
children  of  George  W.  Dixon  were  not  concluded  by  the 
finding  in  the  special  proceeding,  instituted  by  his  admin- 
istrator to  sell  the  land  in  controversy,  and  to  which  said 
heirs  were  paities,  that  he  was  then  dead,  though  it  is  now 
found  by  the  jury  that  he  was  in  fact  alive  when  the 
administrator  issued  the  summons  and  when  the  land  was 
sold  under  the  decree  for  assets.  The  question  presented 
is  whether  the  doctrine  of  estoppels  applies  to  and  binds 
the  children,  who  since  Dixon's  death  have  brought  suit 
to  recover  possession  from  those  claiming  through  the  pur- 
chaser at  the  sale,  and  it  depends  for  its  solution  upon  the 
answer  to  the  preliminary  question  whether  the  judgment 
isio  law  utterly  void  or  only  voidable.  The  contention 
of  the  defendant  rests  up  m  the  erroneous  assumption  that 
ajndgment  void  for  want  of  jurisdiction  of  the  subject 
matter  is  ^>rimayacA«  conclusive  on  the  parties  and  pro- 
tected from  collateral  attack,  as  it  is  where  the  authority 
to  deal  with  the  subject  matter  is  conceded  and  it  is  pro- 
posed to  impeach  the  decree,  because  of  an  incorrect  find- 
ing in  the  record  that  a  party  waived  personal  service  by 
appearance  or  otherwise,  subniitted  to  the  authority  of  the 
conrt.  The  fundamental  and  inherent  difference  between 
the  two  kinds  of  judgments  grows  out  of  the  fact  that  the 
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right  to  be  present  in  court  and  have  an  opportunity  to 
defend  an  action,  where  it  is  proposed  to  adjudicate  one's 
title  to  property,  is  a  personal  one,  and  a  party  may  waive 
by  acquiescence,  or  by  neglect  even,  the  requirement  of  the 
statute  that  notice  or  summons  shall  be  actually  served,  or 
served  in  a  specified  manner  or  within  a  given  time,  while 
the  authority  of  the  court  to  take  jurisdiction  of  the  sub- 
ject matter  is  derived  from  an  express  grant  by  the  sov- 
ereign state  in  the  Constitution  and  laws  made  in  pursu- 
ance of  it,  and,  like  any  other  agent  acting  under  a  power, 
a  judicial  tribunal  is  not  warranted  in  going  beyond  the 
limits  of  ''  the  law  of  its  creation "  fairly  construed. 
Thomas  v.  The  People.  107  111.,  517  ;  Melia  v.  Sirfunons, 
45  Wis.,  334  ;  Scott  v.  McNeill,  154  U.  S.,  34,  46.  The 
law  under  which  the  jurisdiction  of  a  clerk  is  exercised,  is 
the  provision  of  the  Constitution  (Art.  IV.,  Sec.  12)  which 
empowers  the  legislature  to  allot  and  distribute  the  juris- 
diction conferred  by  the  organic  law  amongst  those  courts 
inferior  to  the  Supreme  Court,  and  the  statute  (  Code,  Sec. 
1436  )  which  in  pursuance  of  the  provision  of  the  Constitu- 
tion authorizes  the  institution  of  a  special  proceeding. 
"  When  the  personal  estate  of  a  decedent  is   insufficient   to 

pay  all  his  debts to  sell   the   real    property   for   the 

payment  of  the  debts  of  such  decedent.  " 

In  discussing  the  contention  that  such  judgments,  as 
that  rendereJ  in  the  special  proceeding,  are  liable  to  col- 
lateral attack,  the  Supreme  Court  of  Texas  gives  its  sanc- 
tion to  the  principle  upon  which  the  former  opinion  in 
this  case  rests,  as  follows:  "This  (the  rule  that  judej- 
ments  cannot  be  collaterally  impeached)  cannot  be  uni- 
versally true,  because  in  the  case  of  an  administration 
upon  the  estate  of  a  living  man  the  court  necessarily 
determines  that  the  man  is  dead,  and  yet  the  man  may  be 
shown  to  have  been  alive  at  the  time  of  the  judgment,  and 
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in  such  case  eilthough  every  step  in  the  proceeding  by 
which  the  man^s  estate  is  sold  mav  have  been  taken  with 
the  most  perfect  regularity^  and  although  the  purchaser 
buys  in  good  faith,  tw  title  passes  or  can  pass,^^  Withers 
V.  Jackson^  27  Texas,  497.  But  the  learned  counsel  for  the 
petitioner  intimated  that  the  Court  of  Texas  was  out  of 
line  with  the  current  of  authority  in  holding  such  decrees 
void  for  want  of  power  in  the  court  to  pronounce  thera, 
without  actually  acquiring  jurisdiction  over  the  subject 
matter  in  the  manner  prescribed  by  law.  It  would  seem 
therefore  but  proper  that  somewhat  extended  quotations 
aod  numerous  citations  sliould  be  made  to  show  that  tho 
contention  is  not  well  founded. 

*' Jurisdiction,"  said  the  Supreme  Court  of  Illinois  in 
Thomas  v.  People^  supra^  "  in  the  general  and  most  appro- 
priate sense  of  that  term,  as  applied  to  the  subject  matter 
of  a  suit,  is  always  conferred  by  law,  and  it  is  a  fatal  error 
to  suppose  the  power  to  decide  in  any  case  rests  solely 
npon  the  averments  of  a  pleading."  Quoting  from  Melia 
V.  Simmons^  45  Wis.,  334,  the  Court  said  of  the  appeal 
before  it :  "  If  this  case  falls  within  any  class  of  casos,  it 
is  a  class  in  which  no  court  has  any  riglit  to  deliberate  or 
render  any  judgment,  and  in  which  every  co7iceivable  act 
Uf  an  absolute  nullity.  The  only  jurisdiction  the  county 
court  has  in  respect  to  the  administration  of  estates,  is 
over  the  estates  of  dead  persons.  It  would  seem  that  the 
bare  statement  of  such  a  proposition  is  enough  without 
citing  authority." 

In  enumerating  the  classes  of  cases  in  which  decrees  of 
probate  courts  are  utterly  void,  and  those  where  the  court 
has  jurisdiction  of  the  subjei  t  matter,  but  by  some  mistake 
ifcioes  letters  testamentary  irregularly  or  illegally,  the 
Court  of  New  Hampshire  classified  our  case  among  those 
Void   for    want    of  jurisdiction.     ''So,"    said    the    Court,. 
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*'  where  a  will  is  proved  or  letters  are  granted,  when  the 
person  supposed  to  be  dead  is  still  living,  the  powers  of  the 
Kjourts  being  limited  to  the  estates  of  deceased  persons. 
Morgan  v.  Dodge^  44  N.  H.,  259.  An  examination  of  the 
authorities  cited- in  Soott  v.  McLean^  154  U.  S.,  at  p.  47,  to 
sustain  the  proposition  that  where  a  probate  court  adjudges 
that  a  man  is  dead  when  he  is  alive,  the  judgment  is 
invalid,  shows  that  in  the  following  cases  such  a  decree 
was  held  to  be  "  ahsohitely  void  for  all  purposes  and  ah 
initio.^^  Melia  v.  Simmons^  supra ;  Thomas  v.  People^ 
-supra ;  Stevenson  v.  Superior  Covrt^  62  Cal.,  60 ;  D^Arns- 
Tnent  v.  Jones^  4  Lea  (Tenn.),  251  ;  Perry  v.  St.  Joseph 
P.  Co.,  49  Kan.,  420. 

In  the  case  of  Scott  v.  McLean,  supra,  the  only  ques- 
tion presented  was  whether  the  alleged  intestate  was  bound 
by  the  probate  proceeding  to  which  his  heirs  were  parties, 
and  in  which  the  court  had  found  that  he  was  dead,  when 
he  appeared  in  person  before  the  court,  and  of  course  it 
was  only  adjudged  that  he  was  not  estopped  from  denying 
the  title  of  the  purchaser  under  a  decree  to  sell  his  lands 
for  assets.  But  on  page  48  the  Court  said :  "  The  abso- 
lute 7iullity  of  administration  granted  upon  the  estate  of  a 
living  person  has  been  directly  adjudged  or  distinctly 
recognized  in  the  courts  of  many  other  States."  The  second 
authority  cited  in  support  of  the  proposition  was  State  v. 
White,  7  Ired.,  116,  w^here  the  obligor  on  a  bond  executed 
as  administrator  of  an  alleged  intestate,  not  the  intestate 
himself,  was  allowed  to  impeach  the  grant  of  letters  collat- 
erally. The  Court,  after  citing  an  array  of  authorities, 
'call  attention  (as  did  this  Court  in  the  former  opinion)  to 
the  fact  that  the  case  cited  in  the  petition  from  63  N.  Y., 
460,  is  not  sustained  by  authority  elsewhere,  was  seriously 
-criticized   by  Chief  Justice   Redfield,  and   subsequently 
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explained  hj  the  Court  which  rendered  it,  as  governed  bjr 
a  statute  somewhat  peculiar  in  its  terms. 

No  man  can  put  himself  in   the  place  of  the  60vereigD> 
aod  make  the  adjudication  of  a  court    valid  by  ratifying 
an  unauthorized  exercise  of  power  by  its  agent  when  the^ 
law  of  the  land,  which  is  the  agent's  power  of  attorney,, 
declares  that   the  court  has  no  authority  to  render  the 
judgment.     It  was  upon  this  principle  that  this  Court,  in 
State  V.   White,  supra^  allowed  the  obligor  upon  the  plea 
of  the  general  issue  to  show  that  the  alleged  intestate  of 
the  plaintiff  to  whom  letters  of  administration  had  been- 
issued  was  alive  when  the  letters  were  granted.    If  he  wa& 
alive  the  subject  matter  was  wanting   and  there  was  no 
jurisdiction  in  the  probate  court.     This  Court  may  be  sup- 
posed to  have  known  that  the  facts  in  London  v.  Railroad 
were  not  such   as  to  make  it  direct  authority  to  support 
this  principle,  but  it  is  authority  to  show  that  the  Court 
there  (88  N.  C,  pp.  588,  589,)  cited  State  v.   White,  supra^ 
with  approval,  and  distinguished  London  v.  Railroad  from 
it,  as  subsequently  the  same  principle  was  adverted  to  in 
Garrison  v.  Cox  and  other  cases  cited  for  the  purpose  of 
distinguishing  them  aud   not  in   support  of  the  opinion. 
After  citing  State  v.   White,  with   approval   (p.    89),  the 
Court  said  :    "  If  the   person   on   whose   estate  the   court 
undertakes  to  grant  letters  testamentary  or  of  administra- 
tion be  dead,  and  at  the  time  of  his  decease  have  his  dom- 
icile or  have  bona  notahilia  to  be  administered,  it  matters 
not  how^  irregular  may  be  the  proceedings  of  the  court,  or 
how  obscured  and  incomprehensible  its  conclusions,  they 
afford  sufficient  authority  to  cover  the  Jonc^^e?^  transac- 
tion of  its  appointees."     The  Court  thus  clearly  sustained 
the  doctrine  already  stated,  that  irregularities  in  appoint- 
ing administrators  would  not  invalidate  their  acts  where 
it  appeared   that  there  was  a  dead  man,  and  jurisdiction 
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consequently  of  the  subject  matter — his  estate — and,  on 
the  other  hand,  by  citing,  with  approval.  State  v.  White 
to  sustain  the  proposition,  that  whenever  it  appeared,  even 
by  way  of  collateral  attack,  there  was  no  dead  many  the 
jurisdiction  would  be  declared  defeated  and  the  decree 
treated  as  void. 

Upon  examination  it  will  be  found  that  this  distinction 
has  been  followed  by  all  text  writers  and  all  the  appellate 
courts  of  this  country  that  have  had  occasion  to  discuss  the 
subject,  with  the  single  exception  of  the  Court  of  New 
York,  which  rests  its  ruling,  as  has  been  stated,  upon  the 
peculiar  provisions  of  The  Code  of  that  State. 

This  Court,  in  CollinH  v.  Turner^  N.  C.  Term  Rep.,  105,. 
(54)  sustained  the  principle,  upon  which  the  decision  in 
this*  case  rests,  by  holding  that  the  grant  of  letters  of 
administration  on  the  other  hand  in  a  county  where 
the  court  had  no  jurisdiction  of  the  subject  matter,  was 
utterly  void  and  might  be  attacked  collaterally,  thus 
marking  the  distinction  between  that  and  the  case  where, 
dealing  by  proper  authority  with  the  subject  matter,  the 
court  has  inadvertently  deprived  the  lawful  claimant  of 
the  administration.  In  the  early  case  of  French  v.  Frazier^ 
7  J.  J.  Marshall  (Ky.),  425,  the  Court,  upon  the  principle 
that  an  administration  upon  the  estate  of  a  person  then 
alive  was  void  for  all  purposes  and  could  be  impeached  col- 
laterally, held,  as  did  this  Court  in  State  v.  White^  sujyraj 
that  a  debtor  of  the  a-lleged  decedent  could  set  up  the 
plea  that  the  plaintiff  whs  not  administrator. 

The  distinction  which  seems  to  have  been  overlooked  by 
the  petitioner  in  this  case  is  that,  while  none  but  parties 
are  bound  by  a  decree,  and  while  the  want  of  actual  serv- 
ice may  be  waived,  a  judgment,  where  ,there  is  want  of 
jurisdiction  of  the  subject  matter,  is  void  as  to  all  persons, 
and  consent  of  parties  can  never  impart  to  it    the  vitality 
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which  a  valid  judgment  derives  from  the  sovereign  state, 
the  court  being  constituted  by  express  provision  of  law  its 
agent  to  prononnee  its  decrees  in  controversies  between  its 
people.     State  v.   Wkite,  supra. 

It  seems  needless  to  pile  up  other  authorities  to  sustain 
the  proposition,  that  where  a  court  rests  its  right  to  jurs- 
diction  of  the  subject  matter  upon  a  grant  of  power  to  deal 
with  the  estates  of  dead  raen^  its  decrees  are  absolutely 
T-oid  when  the  administration  is  by  mistake  upon  the 
effects  of  a  living  person.  Yet  it  is  respectful  to  notice 
and  follow  the  line  of  the  argument  on  behalf  of  the  peti- 
tioner, and  to  discuss  the  leading  authority  relied  upon  to 
snpport  his  contention.  The  Supreme  Court  of  Washing- 
ton rested  its  decision  in  Scott  v.  McNeill^  upon  the  New 
York  case,  cited  for  the  petitioner,  but  the  Supreme  Court 
of  the  United  States  on  appeal  pronounced  it,  as  we  have 
stated,  insufficient  authority.  The  Court  of  Washington 
al:io  held  that  the  judgment  was  good  even  against  the 
alleged  intestate  on  his  re-appearance,  on  the  ground  that 
the  probate  court  was  required  to  find  that  a  person  was 
dead  before  the  grant  of  letters,  and  the  proceeding  was 
therefore  in  eiFect  one  in  rem^  but  this  reason  was  also 
declared  wholly  insufficient.  The  Court  in  Scott  v. 
XcNeill  laid  down  the  proposition  (p.  46)  that  "to  give 
weh  proceeding  any  validity  there  must  be  a  tribunal  com- 
petent by  its  constitution — that  is,  by  the  law  of  its  crea- 
tion— to  pass  upon  the  subject  matter  of  the  suit."  The 
Conrt  go  on  to  say  (p.  47)  that  the  death  of  the  owner  of 
M  estate  is  '*  9^  fundamental  prerequisite  to  the  exercise 
hy  the  probate  court  of  jurisdiction  to  grant  letters  testa- 
mentary or  of  administration  upon  his  estate,  or  to  license 
any  one  to  sell  his  land  for  the  payment  of  his  debts."  If 
the  death  was  a  fundamental  prerequisite  to  the  exercise 
of  jurisdiction,  it  was  because,  until   the    death   occurred. 
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there  was  no  subject  matter.  If  there  was  no  jurisdiction 
for  the  want  of  authority  over  the  subject  matter,  the 
decree  was  void,  and  consent  or  acquiescence  in  the  decree 
could  not  impart  vitality  to  it,  so  as  to  estop  any  one. 
Grant  that  the  precise  application  of  the  governing  princi- 
ple had  never  been  made  before  the  decision  of  this  case, 
still,  if  a  court  cannot  render  a  valid  judgment  without 
jurisdiction  of  the  subject  matter  of  the  action,  and 
nothing  but  a  valid  judgment  will  operate  as  an  estoppel 
upon  any  one,  it  would  seem  that  this  Court  might  safely 
rest  its  opinion  upon  principle  without  waiting  to  find  a 
precedent.  It  is  preferable  always  to  rely  rather  upon  a 
substantial  reason  or  a  fundamental  principle,  than  upon 
an  ill-considered  precedent,  but  in  fact  the  research  of 
counsel  has  not  enabled  them  to  find  a  single  authority  in 
conflict  with  the  opinion  which  they  ask  the  Court  to 
modify. 

The  reasoning  of  the  petition  rests  upon  the  idea  that 
the  same  rule  as  to  the  binding  effect  of  judgments  is 
applicable  where  there  is  a  defective  service  on  some  of 
the  persons  interested,  as  where  there  is  a  want  of  juris- 
diction of  the  subject  matter  ;  and  the  petition  is  based 
upon  a  false  construction  of  section  364  of  1  Herman  on 
Estoppels,  whore  the  author  is  treating  the  question  of  per- 
sonal service.  In  the  succeeding  section  (365)  the  same 
writer  explains  that  where  there  is  no  service  at  all,  the 
judgment  is  void  and  subject  to  collateral  attack,  but  *'if 
the  court  to  which  the  process  is  returnable  adjudges  the 
service  to  be  suflicient  and  renders  judgment  thereon,  such 
jnd^ineut  is  not  void  but  only  subject  to  be  set  aside  by 
the  court  which  gave  it,  upon  reasonable  and  proper  appli- 
cation or  reversed  upon  appeal."  "  The  rule,  therefore, 
deducible  from  the  authorities  (says  the  same  author  in  the 
section  referred  to)  may  be  thus  stated  :     Where  jurisdic- 
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tion  18  acquired  no  irregulsLTity  in  the  mode  of  exercising 
it  can  affect  the  judgment,  when  collaterally  attacked," 
tfec.  The  foregoing  quotation  shows  as  plainly  as  it  is 
possible  to  prove  it  that  ths  author  relied  upon  to  sustain 
the  petition  to  rehear  was  in  the  very  section  cited,  dis- 
cussing a  finding  by  a  court,  not  that  it  had  jurisdiction  of 
thesubject  matter,  and  not  even  that  it  had  jurisdiction  of 
the  persons  of  the  parlies  when  no  service  at  all  had  been 
made,  but  a  finding  where  the  service  w^as  only  apparently 
irregular,  that  there  had  been  in  fact  no  defect. 

But  the  section  relied  upon  is  authority  for  the  position 
that  a  void  judgment  is  not  protected  from  collateral 
attack  and  works  no  estoppel  even  on  a  party  to  the  pro- 
ceeding in  which  it  purports  to  have  been  rendered.  The 
same  author  (1  Herman,  Section  364)  says  that  the  neces- 
sary elements  of  a  good  plea  o(res  adjudicata  are  not  only 
that  there  should  have  been  a  final  judgment  between  the 
same  parties  for  the  same  cause  of  action,  but  ''the  prin- 
cipal element  is  that  it  must  be  a  valid  judgment.  That 
is,  it  must  be  rendered  by  a  court  legally  constituted,  hav- 
ing jurisdiction  of  the  cause  and  the  person.  Without 
jurisdiction  there  is  no  validity  or  vitality  to  the  judgment. 
In  order  to  g  ve  validity  to  a  judgment  of  a  court  there 
mnst  be  jurisdiction  of  the  cause  and  of  the  person." 

The  question  here  is  whether  the  judgment  operated  as 
an  estoppel  upon  the  heirs  because  of  the  declaration  and 
finding  of  the  court  that  their  ancestor  was  dead  when  he 
was  in  fact  alive,  and  because  they  did  not  appeal  from 
that  finding  and  have  it  reversed  or  institute  a  direct  pro- 
ceeding to  set  it  aside.  The  author  relied  upon,  as  appears 
from  citations  already  made,  declares  that  such  findings  are 
conclusive  as  to  the  fact  of  service,  when  collaterally 
attacked,  not  where  there  was  no  service  and  no  juris- 
diction of  the  person  at  all.  Of  course  the  inference 
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would  be,  if  nothing  further  appeared,  that  no  sueh  finding 
could  give  jurisdiction  of  the  subject  matter  because  it  set 
forth  that  a  live  man  was  dead  any  more  than  would  the 
finding  that  service  had  been  had  on  a  party,  when  no 
process  had  been  issued  against  him.  But  Herman  does 
not  leave  us  to  conjecture  or  to  determine  by  reasoning 
upon  principle  what  are  his  views  upon  this  subject.  In 
section  65  he  says  :  "  Juri^diH'uni  tM  given  by  law  and  can- 
not be  conferred  by  consent  of  the  parties  ;  but  a  privilege 
defeating  jurisdiction  may  be  waived  ii'  the  court  has  juris- 
diction over  the  subject  matter.  Jurisdiction  must  either 
be  of  the  cause,  which  is  aa^uhed  by  exercising  potcers  con- 
ferred by  law  over  property  within  the  territorial  limits  of 
the  Honereignty  or  of  the  person,  which  is  acquired  by 
actual  service  o^  ^voiie^^OY  personal  service  ol  defendant." 
This  is  the  well-established  doctrine,  that  a  person  may 
waive  the  right  to  demand  personal  service  of  process  on 
him,  because  it  is  a  question .  affecting  only  his  personal 
rights,  and  the  adjudication  of  a  court  that  there  was  no 
irregularity  in  service  is  deemed,  prima  facie  only,  to  be 
correct. 

In  stating  what  is  essential  in  order  to  give  conclusive 
effect  to  a  judgment,  Bigelow  in  his  work  on  Estoppel, 
p.  57,  says  :  "  In  the  next  place  the  judgment  must  have 
been  calid.  If  for  want  of  jurisdiction  or  for  anv  other 
reason  it  was  void,  it  will  have  no  effect,  though  it  was 
otherwise  as  we  shall  see,  if  it  was  only  voidable,"  (citing 
the  opinion  of  Judge  Cooley  in  XLvon  v.  Stevens^  17  Mich., 
518.)  "  It  is  necessary  that  both  the  person  of  the  defend- 
ant and  the  subject  matter  of  the  suit  should  be  fully 
within  the  cognizance  of  the  court  either  at  the  beginning 
or  in  the  course  of  the  action."  As  illustrating  the  prin- 
ciple that  only  valid  judgments  work  an  estoppel,  the 
author  cites  two  leading  cases  from    the   courts   of  New 
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Jersey.  In  the  first  of  these  (School  Trustees  v.  StocJcer^ 
13  N.  J.,  116)  the  Court  laid  clown  the  principle  that  juris- 
diction over  the  subject  matter  of  a  suit  ''  cannot  be  con- 
ferred by  consent,  nor  can  the  right  to  object  to  a  want  of 
it  be  lost  by  acquiescence  or  neglect."  The  Court  said  : 
"If  the  question  were  one  merely  of  jurisdiction  as  to  a 
party  defendant  not  properly  brought  into  court  for  want 
of  process  or  for  defective  service  of  it,  the  objection  would 
be  well  taken.  This  kind  of  jurisdiction  may  be  obtained 
by  consent,  or  the  want  of  it  ifiay  be  waived  by  consent 
or  failing  to  take  advantage  of  it  at  the  proper  time.  But 
in  the  case  before  us  the  difficulty  lies  much  deeper.  The 
question  here  is  not  whether  a  competent  court  had 
obtained  jurisdiction  of  a  party  tridhle  before  it^  but 
whether  the  co^irt  itself  is  coTapetent  under  any  circum- 
stances to  adjudicate  a  claim  asrainst  the  defendant  below." 
Another  authority  cited  by  the  author  was  Dodd  v.  Una^ 
40  X.  J.  Eq.,  672,  where  the  Court  held  that  a  petitioner 
or  one  who  concurred  in  the  prayer  of  the  petitioners  in 
an  equitable  proceeding  and  who  not  only  acquiesced  in 
but  prayed  for  and  invited  the  action  of  the  court,  was  not 
precluded  from  questioning  its  jurisdiction  to  render  a 
decree.  The  Court  in  that  case  cited  as  the  most  ''con- 
cise and  complete  definition  of  jurisdiction,  that  of  Chief 
Justice  Beasley  in  Munday  v.  Vail^  5  Vroom,  422,  who 
defined  it  to  be,  "  The  right  to  adjudicate  concerning  the 
subject  ruatter  in  a  given  case." 

If  it  were  necessary  numberless  authorities  might  be 
added  in  support  of  the  propositions  :  1.  That  a  judgment 
i*  void,  not  voidable,  if  the  court  has  no  jurisdiction  of  the 
subject  matter  of  the  action.  2.  That  where  a  judgment 
^.*  invalid  for  want  of  jurisdiction  of  the  very  subject  mat- 
ter, its  authority  over  which  must  be  derived  from  a  grant 
from  the  sovereign    State,  the  assent  or  the  neglect  of  a 
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person  cannot  confer  on  it  the  power  which  the  State  has 
failed  to  vest  in  it,  though  a  person  may  thus  waive  the 
assertion  of  his  rights  of  a  purely  personal  nature.  3. 
That  a  judgment  void  for  want  of  jurisdiction  of  the  sub- 
ject nfatter  cannot  conclude  any  person,  whether  a  party  or 
stranger  to  the  proceeding.  This  position  is  sustained  by 
the  authorities  cited  by  Bigelow  and  referred  to  above,  if 
it  be  necessary  to  cite  additional  authority  to  prove  that 
there  is  no  estoppel  without  jurisdiction,  and  that  no  indi- 
vidual can  exercise  the  potver  of  the  government  to  give 
jurisdiction  where  the  law  does  not  confer  it,  and  thereby 
estop  himself,  when  every  other  person  is  left  at  liberty  to 
plead  in  avoidance  the  want  of  authority  in  the  court. 

Up:n  the  former  hearing,  as  upon  the  rehearing,  the  con- 
clusion of  the  court  rests  upon  the  two  plain  propositions, 
that  the  judgment  in  the  special  proceeding  was  void  for 
want  of  power  in  the  court  to  exeicise  jurisdiction  over 
the  estate  of  a  live  m8|,n,  and  the  deduction  from  it  that, 
being  void,  it  worked  no  estoppel. 

If  additional  reasons  are  necessary  to  sustain  the  opin- 
ion on  the  former  hearing,  the  acknowledged  test  of  the 
conclusiveness  of  a  decree  upon  a  party  in  such  cases,  may 
be  applied,  and  would  be  involved  in  the  question  whether 
the  purchaser,  through  whom  the  pi aintiif  claims,  and,  by 
reason  of  his  privity  with  whom,  he  insists  that  the  heirs 
of  Dixon  and  their  assignees  are  concluded,  would  have 
been  estopped  by  the  finding  from  paying  the  amount  of 
his  bid  (30  dollars). had  he  discovered  before  payment  that 
Dixon  was  alive.  Estoppels  must  be  mutual,  and  in  order 
to  operate  mutually  in  this  case,  the  decree  must  have 
been  conclusive,  as  to  the  very  finding  insisted  upon,  both 
on  Windley  the  purchasei  and  the  heirs  of  Dixon.  This 
is  an  action  for  possession,  in  which  the  question  whether 
the  purchase  money  paid  by  Windley  shall   be  restored  is 
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not  raised,  and  cannot  be  considered.  The  heirs  of  Dixon, 
who  were  8ui  juris ^  mi^ht  have  waived  personal  service 
and  given  the  court  jnrisdiction  of  their  persons,  but  they 
eonld  no  more  impart  the  vitality,  which  is  essential  to 
the  operation  of  the  doctrine  of  estoppel,  to  a  judgment 
rendered  against  a  live  man  under  authority  applicable 
only  to  deeedentSj  than  they  could  confer  any  other  author-' 
ity  which  the  Constitution  empowers  the  legislature  "  to 
allot  and  distribute  "  among  other  courts  prescribed  in  the 
Constitution,  or  which  may  be  established  by  law.  Const., 
Art.  4,  Sec.  12. 

If  it  had  appeared  upon  the  record  that  George  W. 
Dixon  was  alive  when  the  special  proceeding  was  insti- 
tuted and  when  the  decree  of  sale  was  granted,  the  judg- 
ment would  have  been  pronounced  a  nullity  without  proof 
aliunde  that  he  was  not  dead.  There  is  no  sufficient  reason 
to  adopt  the  suggestion  of  the  petitioner  «nd  modify  Ihe 
proposition  to  this  effect  in  the  former  opinion  of  the 
Court. 

The  Petition  is  Dismissed. 

Clark,  J.  (dissenting) :  As  to  the  person  erroneously 
supposed  to  be  deceased,  the  leave  granted  to  sell  his  real 
eetate  to  make  assets  is  necessarily  a  nullity.  He  was  not 
»  party  to  the  proceeding  nor  in  privity  and  can  in  no 
vise  be  bound  by  the  judgement.  As  against  him  the  judg- 
ment is  a  nullity,  the  Court  is  careful  to  emphasize  in 
SctfU  V.  McNeill^  154  U.  S.,  34,  46,  and  I  find  no  case  that 
IJoes  beyond  that.  The  clerk  has  general  jurisdiction  of 
the  subject  matter  of  winding  up  dead  men's  estates,  and 
his  finding  of  fact  in  a  particular  case  that  a  man  is  dead, 
i* binding  and  conclusive  on  all  parties  to  that  judgment, 
^lien  nnappealcd  from  and  nnreversed.  The  parties  do 
Dot  grive  jurisdiction  by  consent,  but  the,  judicial  finding 
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by  a  court  having  jurisdiction  to  make  it,  that  a  man  is  or 
is  not  dead,  is  just  like  any  other  finding  by  a  court  hav- 
ing jurisdiction  of  any  given  class  of  cases,  conclusive  as 
to  all  who  are  parties  to  the  action,  and  persons  buying  at 
a  sale  under  such  judgment  have  the  right  to  be  protected 
from  any  claim  in  opposition  to  tlie  tenor  of  the  judgment 
hy  those  who  were  parties  to  that  action.  The  iinding  of 
the  court  may  be  incorrect* as  to  the  facts,  and  its  rulings 
erroneous  in  law,  but  both  as  to  the  law  and  the  facts 
the  decision  of  the  court,  having  general  jurisdiction  of 
such  subject  matter,  is  conclusive  on  the  parties.  These 
defendants  were  content  with  the  court's  adjudication  that 
their  ancestor  was  dead,  they  did  not  appeal  therefrom, 
thev  were  benefited  t»»  the  extent  of  the  purcliase  monev 
paid  by  these  plaintiffs,  and  it  does  not  lie  in  their  mouths 
now  to  say  that  such  adjudication  is  incorrect  either  as  to 
the  law  or  the  facts.  If  a  man  stands  by  at  an  execution 
or  mortgage  sale  of  property,  sold  as  another's,  and  by  hift 
words  and  conduct  makes  no  claim,  but  permits  the  pur- 
chasers to  pay  the  purchase  money,  he  is  estopped  after- 
wards to  claim  such  property  as  his  own.  For  a  stronger 
reason,  are  these  defendants  estopped,  who  not  only  acqui- 
esced in  the  findings  of  fact  and  conclusions  of  law  in 
ordering  a  sale  of  this  land'but  who  wore  benefited  by  the 
application  of  the  j)urchase  money. 

The  decree  divested  no  interest  in  nor  title  to  the  land 
possessed  by  the  ancestor  who  was  erroneously  supposed 
to  be  dead.  But  it  should  estop  the  plaintiff's  ever  there- 
after to  claim  as  against  the  purchaser  under  the  decree, 
any  interest  in  land  which  had  been  adjudicated,  (they 
being  j)arties)  to  belong  to  them  subject  only  to  their 
ancestor's  debts.  I  have  found  no  case  anvwhero  which 
will  controvert  this  proposition.  Many  cases  use  the  gen- 
eral   expression    that    such   judgments    are   nullities,   bu. 
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when  examined  it  will  be  seen  that  they  are  held  nullities 
as  against  the  ancestor,  who  not  being  a  party  to  the  judg- 
ment, could  not  be  bound  by  it. 

The  general  jurisdiction  of  this  class  of  cases  rested  in 
theeonrt  making  the  decree  of  sale  in  this  case.  Its  adjud- 
ication of  the  fact  that  the  ancestor  of  the  plaintiffs  was 
dead  was  one  it  had  legal  authority  to  make,  and  must 
pass  npon  in  all  such  cases,  and  Jts  decision  upon  that  fact, 
like  any  other  decision  either  npon  the  facts  or  the  law, 
nnappealed  from,  is  conclusive  as  to  such  fact  or  ruling, 
as  to  all  parties  to  the  action.  If  judgments  of  the  courts 
upon  matters  within  their  general  jurisdiction  do  not  bind 
even  the  parties  thereto,  but  can  be  upset  at  any  time 
thereafter  by  showing  by  other  withosses  that  the  facts 
were  otherwise,  then  the  stability  of  judgments  and  the 
reliancnj  to  be  placed  in  titles  acquired  under  them,  will 
be  rudelv  shaken.  The  death  of  some  witnesses  or  the 
failing  memory  of  others  will  become  suflBcient,  even  as  to 
parties  to  the  action,  to  set  aside  all  judgments  based  upon 
the  finding  of  the  courts  upon  the  fundamental  facts  which 
JD&tify  the  assumption  of  jurisdiction  in  any  given  case. 


6.  W.  WARD,    Administrator   of   DANIEL  BAILEY  v.  JULIA 

A.    BAILEY. 

Marriage.    When    Void — Death  of  One  of  the  Parties  to 
Unlawful  Marriage — Dower ^  Right  of. 

1-  Tobriog  a  case  of  unlawful  marriage  within  the  proviso  to  sec- 
tion 1810  of  The  Code  which  prevents  the  courts  from  declar- 
ing a  marriage  void  (except  for  bigamy,  &c., )  it  must  be 
»hown  not  only  that  one  of  the  parties  is  dead  but  that 
cohabitation  and  the  birth  of  issue  followed  the  unlawful 
marriage. 
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2.  The  fact  that  a  presumption  which  had  n risen  of  the  death  of  a 
woman^s  husband  shields  her  from  prosecution  for  bigamy 
upon  marrying  another,  does  not  render  the  last  marriage 
any  the  less  bigamous  or  void  if  the  first  husband  be,  in 
fact,  alive,  nor  is  she  entitled  to  any  of  the  rights  of  widow- 
hood under  the  second  and  unlawful  marriage. 

Civil  action,  for  the  recovery  of  personal  property  in 
possession  of  the  defendant  and  alleged  to  belong  to  the 
plaintiff's  intestate,  .tried -before  Green^  «/.,  and  a  jury,  at 
Fall  Terra,  1895,  of  Pasquotank  Superior  Court.  The 
issues  submitted  to  the  jury  were,  1st,  whether  the  plaint- 
iff was  the  owner  and  entitled  to  the  possession  of  the 
property  described  in  the  complaint ;  and,  2nd,  as  to  the 
value  of  the  property. 

It  was  admitted,  1st.  That  David  Allen  and  the  defend- 
ant intermariied  on  March  12,  1859;  2d.  Daniel  Dailey, 
plaintifl[*'s  intestate,  and  the  defendant  were  married  April 
3d,  1870.  Dr.  AV.  J.  Lumsden,  a  witness  for  the  plaintiff, 
testified  that  he  knew  David  Allen  and  that  he  had  Roen 
him  in  tlie  town  of  Elizabeth  City,  N.  C,  since  the  year 
1874. 

Col.  A.  L.  Jones,  also  a  witness  for  the  plaintiff,  testified 
that  he  had  seen  David  Allen  in  the  town  of  Elizabeth 
City,  N.  C,  since  the  marriage  of  the  defendant  with 
plaintifTs  intestate. 

The  defendant,  on  her  own  behalf,  was  then  introduced 
and  testified  that  she  knew  plaintifTs  intestate  long  before 
her  marriage  to  him  on  April  3,  1870,  and  that  his  former 
wife  had  died  before  that  date,  and  that  he  had  no  other 
wife  living  at  the  time  of  her  marriage  to  him. 

That  her  former  husband,  David  Allen,  left  her  in 
August  or  September,  I860,  and  that  she  heard  nothing 
from  him  directly  or  indirectly  until  after. her  marriage 
with  Dailev.  That  she  had  never  seen  him  nor  received 
any  assistance  or  support  from  him  since  the  day  he  left  her. 
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Defendant  then  introduced  the  plaintiif  as  a  witness  on 
her  behalf  and  asked  him  the  following  question  : 

"Have  you  sufficient  money  in  hand  belonging  to  the 
estate  of  your  intestate  to  pay  debts  against  this  estate, 
and  the  expenses  of  administration  and  the  costs  of  this 
suit  in  the  event  it  should  be  determined  against  you,  out- 
side of  the  property  in  controversy  in  this  action  ? " 

Question  objected  to  by  plaintiff.  Objection  overruled 
and  plaintiif  excepted. 

Plaintiff  answered  :  "  Yes." 

Defendant  next  introduced  records  of  superior  court, 
showing  that  the  property  in  controversy  had  been  assigned 
to  her  as  a  part  of  her  year's  provision. 

At  this  juncture  the  court  stated  to  counsel  that  he 
should  charge  the  jury,  if  they  should  find  from  the  evi- 
dence that  Allen  was  living  at  the  time  of  defendant's 
intermarriage  with  plaintiff's  intestate,  and  that  he  had 
been  continuously  absent  from  her  the  space  of  seven  years 
then  last  past,  and  that  she  did  not  know  him  to  have  been 
living  within  that  time,  they  should  answer  the  first  issue, 
'*  Sa" 

Whereupon  plaintiff  submitted  to  a  non-suit  and 
appealed. 

Mr,  E.  F.  Aydlett^  foi  plaintiff  (appellant). 
Mr,  J.  Haywood  Sawyer^  for  defendant. 

AvEBY,  J.:  The  marriage  of  the  plaintiff's  intestate 
with  the  defendant,  she  having  a  husband  ''living  at  the 
time,''  was,  under  the  plain  provision  of  The  Code,,  Section 
1810,  not  merely  voidable  but  void,  when  the  rites  were 
performed  and  the  parties  undertook  to  contract  in  1870, 
notwithstanding  the  fact  that  the  presumption  had  arisen 
that  the  former  husband  was  dead.  But  plaintiff's  intes- 
tate being  now  dead,  it  was  contended  that  the  courts  are 
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now  prohibited,  under  the  proviso,  from  formally  declaring 
the  contract  null.  In  order,  however,  to  bring  the  case 
within  the  prohibition,  it  is  not  sufficient  to  show  simply 
that  one  of  the  parties  has  died,  but  it  must  appear  farther 
that  issue  was  born  during  the  cohabitation.  The  latter 
requirement  is  not  met  by  theproof ;  indeed,  it  is  admitted 
that  there  was  no  issue  of  the  bigamous  marriage. 

We  are  not  at  liberty,  therefore,  to  enter  upon  the  dis- 
cussion of  the  doctrine  upon  which  counsel  for  defend- 
ant rested  his  argument.  Whatever  might  otherwise 
have  been  the  effect  of  the  presumption  of  the  husband's 
death,  the  facts  bring  this  casewitliin  the  language  of  the 
law  referred  to,  but  fail  to  bring  it  within  the  exception'. 
Technically,  the  marriage  was  none  the  less  a  bigamous 
one  because  the  statute  shielded  the  defendant  from  pros- 
ecution. After  tJie  presumption  of  the  husband's  death 
had  been  rebutted  by  proof  that  he  was  in  fact  alive, 
while  the  law  protected  her  from  the  prosecution  and  pun- 
ishment to  which  she  might  otherwise  have  been  liable,  it 
could  not  be  construed  consistently  with  the  provisions  of 
the  other  statute,  rendering  the  marriage  void,  to  give  her 
any  of  the  rights  incident  to  widowhood. 

There  was  error  in  the  ruliuic  of  the  court  below.      The 
judgment  of  non-suit  is  vacated  and  a  new  trial  granted. 

New  Trial. 
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E.  D.  CHESSON   v.  THE  JOHN    L.  ROPER  LUMBER  COM- 
PANY. 

Action  far  Damages — Master  and  Servant — Negligence  of 
Mauler — Injury  to  Servant — Fellow-Servajits — Instruc- 
tions. 

1.  A  master  owes  to  his  servant  the  duty  of  using  ordinary  care 

to  procure  sound  and  safe  appliances,  and  is  answerable 
when  the  servant  is  injured  by  defective  ways,  implements^ 
luachiDery  or  appliances,  if  a  proper  inspection  could  have 
remedied  the  defect  and  prevented  the  injury. 

2.  Where  plaintiff  was  injured  while  loading  trucks  with  lumber 

because  of  defective  stringers  on  a  platform  which  he  was 
required  to  use,  and  in  the  trial  of  an  action  against  his 
employer  for  damages  there  was  evidence  that  the  defend- 
ant had  employed  carpenters  to  inspect  and  repair  the  plat- 
form, and  there  was  also  evidence  that  an  ordinary  inspec- 
tion would  have  disclosed  the  defect,  it  was  error  to  refuse  an 
iDstrnction  that  it  was  the  iluty  of  the  carpenters  employed 
for  the  purpose  to  make  a  reasonably  diligent  inspection,, 
and,  if  they  failed  to  do  so,  defendant  was  guilty  of  negligence, 
and  to  charge  the  jury,  in  lieu  of  such  requested  instructions, 
that,  if  the  defendant  provided  in  the  beginning  a  safe  and 
proper  platform  and  appointed  competent  men  to  keep  it  so, 
it  performed  its  duty  to  plaintif!  unless  it  actually  knew 
of  the  defects  or  might,  by  reasonable  diligence,  have  known 
of  them. 

i  Carpenters  employed  by  a  master  to  inspect  and  repair,  if  nec- 
essary, a  platform  used  by  an  employee  in  loading  and 
unloading  lumber,  are  not  fellow-servants  of  the  employee. 

*•  It  i«  error  to  leave  a  jury  to  determine  what  is  ordinary  care  or 
reasonable  diligence  under  any  given  circmstances,  and  to 
decUne  to  give  proper  instructions  which  will  enable  them  to 
apply  *'  the  rule  of  the  prudent  man ''  to  given  phases  of  the 
testimony. 

5-  Where,  in  the  trial  of  an  action  involving  the  question  of  negli- 
gence, the  facts  are  admitted  and  not  more  than  one  infer- 
ence can  be  drawn  from  them,  the  question  whether  there 
has  been  negligence  is  for  the  court ;  but,  where  the  evi- 
dence is  conflicting,  or  where  more  than  one  inference  can  be 
drawn  from  it  the  court  should,  upon  proper  request,  instruct 
the  jury  whether,  in  any  particular  aspect  of  the  testimony,, 
there  was  negligence  as  alleged.  * 
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Civil  action,  brought  by  the  plaintiff  to  recover  dama- 
ges for  an  injury  alleged  to  have  been  caused  by  the  defend- 
ant's negligence,  and  tried  at  Fall  Term,  1895,  of  Washing- 
ton Superior  Court,  before  Green^  «/.,  and  a  jury.  The 
issues  submitted  were  :  (1).  Was  the  plaintiff  injured  by 
the  negligence  of  the  defendant  as  alleged  ?  (2).  Did  the 
alleged  injury  result  from  tlie  negligence  of  the  plaintifPs 
fellow-servants?  (3).  What  damage,  if  any,  has  the 
plaintiff  sustained  ? 

On  the  trial  before  the  jury  the  plaintiff  offered  the 
following  evidence  ; 

E.  D.  Chesson,  plaintiff,  testified   as  follows :    Prior   to 
September  25th,  1893,  I    had  worked   for  defendant  and 
on  that  dav  I  was  loadin«:  lumber   from    a  shed  on  train. 
There  w^as  a  platform  used  as  a  walk-way  and  for  loading 
trucks.     The   underneath   stringers   under  the  floor  were 
rotten.     It  fell  on  that  day  and  broke  my   ankle.      I  did 
not  know  of  the  rottenness.     I  am  35  years  old.    Was  earn- 
ing $1.00  per  day,  now  cannot  earn  more  than  half  so  much 
on  account  of  my  broken  ankle.     It   injures  me  in  walk- 
ing so   much  so  I  can't  follow  the  plow,  lift  things,  etc.     A 
workman  could  have  discovered  the  defects  if  examination 
had  been  made.     I  do  not  say  that  the  defect   could   have 
been  discovered   by  ordinary   observation.      I   know   that 
Davenport  &  Leggett  did  work   on   the  shed,  they  did   no 
repairs  on  the  platform  as  I  know  of.     I  was  taken  hoine 
when  I  was  hurt.      Remained  three  weeks  before   I  could 
get  out.     I  commenced  working  in  three  months  and  got 
eighty  cents  per  day.     I  left  the   company   in    May.      Mr. 
Roper  said  unless  I  drew  the  suit  he  would  have   to  drop 
my  name  from  the  pay  rolls.     I  had  never  culled  any  shin- 
gles before.     Mr.  Roper  told    me    a  good  shingle   culler 
<»ouId    get   ^1*25    per   day.       Leggett   was   there   when     I 
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went.    Davenport  came  after  I  went  there.      I  am   not  a 
carpenter.     The  defect  could  have  been  discovered. 

L  B.  Marriner  testified  :  I  saw  the  walk-way  the  day 
after  the  accident.  It  was  rotten.  It  was  attached  to 
two-by-four  scantling.  Any  ordinary  examination  would 
have  discovered  its  defects.  I  could  have  discovered  the 
rottenness  if  I  had  been  sent  to  examine  it.  Looks  to  me 
like  a  man  might  have  discovered  it  by  examination  with 
a  hatchet.'  I  saw  six  trucks.  They  would  not  have  broken 
it  if  it  had  been  sound.  Leggett  &  Davenport  were 
engaged  to  make  repairs  fur  the  company.  If  there  was 
neglect  to  repair  it  was  fault  of  Davenport  &  Leggett. 
Mr.  Savage  was  the  general  manager.  Davenport  &  Leg- 
gett were  carpenters. 

Chas.  Spencer  testified  :  I  saw  the  platform  after  it  fell. 
It  was  rotten.  If  a  plank  had  been  taken  up  the  rotten- 
ness could  have  been  discovered.  By  tapping  it  underneath 
with  a  hammer  the  defect  could  have  been  discovered, 
by  use  of  a  hatchet  or  by  knocking  it.  By  a  person  going 
under  and  looking  slightly  it  could  not  have  been  discov- 
ered. Nobody  could  have  seen  it  from  the  top  without 
taking  up  the  plank.  There  was  no  cover  over  platform. 
Plaintiff*  knew  it  was  not  covered. 

The  plaintiff  here  introduced  evidence  as  to  the  extent 
of  his  injury  and  rested  his  case. 

The  defendant  introduced  no  evidence. 

Besides  the  issues  set  out  in  the  record  the  defendant 
tendered  one  as  to  contributory  negligence  on  the  part  of 
the  plaintiff,  but  in  their  argument  to  the  jury  their  conn- 
ive] admitted  that  the  plaintiff  was  not  guilty  of  contribu- 
toiy  negligence,  and  this  issue  was  therefore  withdrawn 
from  the  jury  by  request  of- defendant's  counsel  and  con- 
sent of  plaintiff's  counsel.  The  court  charged  the  jury  as 
follows : 
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"  The  burden  of  proving  negligence  rests  on  the  party 
alleging  it,  and  where  s,  person  charges  negligence  on  the 
part  of  another  as  a  cause  of  action  he  must  prove  the  neg- 
ligence by  a  preponderence  of  evidence.  The  jury  are 
instructed  that  in  determining  the  question  of  negligence 
in  this  case  thev  should  take  into  consideration  the  situa- 
tion  and  conduct  of  both  parties  at  the  time  of  the  alleged 
injury  as  disclosed  by  the  evidence,  and  if  the  jury  believe 
from  the  evidence  that  the  injury  complained  orwas  caused 
by  the  negligence  of  defendants  as  charged  in  the  com- 
plaint, and  without  any  greater  want  of  caro  and  skill  on 
the  part  of  the  plaintiff  than  was  reasonably  to  be  expected 
from  a  person  of  ordinary  care,  prudence  and  skill  in  the  * 
situation  in  wliich  he  was  placed,  then  the  plaintiff  is 
entitled  to  recover." 

First  Exception. — To  this  part  of  the  charge  the  plaint- 
iff excepted  : 

"The  carpenters  emph)yed  to  repair  the  shed  or  walk- 
way are  not  fellow-servants  with  the  plaintiff  in  this  action, 
and  the  defendant  w^ould  be  liable  for  their  negligence  if 
they  were  negligent."  To  this  part  of  charge  the  plaintiff 
did  not  except. 

The  plaintiff  recjuested  the  court  to  charge  the  jury  that 
reasonable  care  would  require  the  defendant  to  do  more 
than  look.  It  was.  the  duty  of  their  carpenters  to  make 
such  an  examination  as  would  reasonably  discover  whether 
the  walk- way  w^as  sound,  and  if  the}'  failed  to  do  this,  the 
defendant  would  be  guilty  of  negligence. 

The  court  refused  to  so  charge,  and  the  plaintiff  excepted. 

At  the  request  of  the  defendant  the  court  charged  the 
jury  as  follow's :  "  If  the  defendant  provided  in  the  beg^in- 
ning  a  safe  and  proper  platfown  and  appointed  competent 
and  proper  servants  to  keep  it  so,  it  performed  its  duty  to 
the  plaintiff,  unless  it  actually  knew  of  the  alleged  defects 
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or  by  reasonable  diligence  might  have  known  of  them  or 
tDOM'ing  failed  to  .remedy  them."  To  this  part  of  the 
charge  the  plaintiflf  excepted. 

The  court  further  charged,  at  the  request  of  the  defend- 
ant : 

**That  the  defendant  did  its  dnty  if  it  had  the  ])latform 
inspected  by  competent  persons  and  it  was  not  necessary 
for  it  to  tear  up  the  platform  or  to  cut  into  it,  unless  it 
had  reason  to  suspect  the  defect,  in  order  to  ascertain  the 
defect."'  To  this  part  of  the  charge  the  plaintiff  excepted, 
and  this  is  his  fourth  exception. 

The  court  further  charged  at  the  defendant's  request: 

"That  a  latent  defect  is  one  which  is  hidden  or  con- 
cealed so  as  not  to  be  apparent  to  ordinary  observation 
and  examination.  If  the  accident  which  caused  the  injury 
in  this  case  resulted  from  a  latent  defect  in  the  platform, 
then  the  defendant  is  not  liable  to  the  plaintiff  unless  it 
knew  of  said  defect  or  could  have  known  of  it  by  ordinary 
eare  and  diligence,  and  the  burden  is  upon  the  plaintiff  to 
show  that  it  did  know  of  it,  or  by  the  exercise  of  ordinary 
eare  might  have  known  of  it,  or  knowing  failed  to  remedy 
it.  The  law  presumes  that  the  defendant  has  done  its 
'iuty  to  the  plaintiff  in  these  respects.''  To  this  part  of 
the  charge  the  plaintiff  excepted. 

The  court  further  charged  the  jury  as  follows,  as  requested 
''7  the  plaintiff: 

'*1.  It  was  the  duty  of  the  defendant  to  use  proper  care 
and  diligence  to  keep  the  platform  described  in  the  plead- 
ing in  safe  and  secure  condition,  and  it  owed  this  duty  to 
tiie  plaintiff  as  one  of  its  employes,  and  if  you  find  from 
the  greater  weight  of  testimony  in  this  case  that  the  defend- 
ant neglected  to  discharge  this  duty  it  would  be  guilty  of 
negligence. 

*'2.  The  plaintiff  charges  in  his  complaint  that  the  defend- 
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ant  furnished  and  used  an  insecure,  unsafe,  rotten  and 
defective  platform  and  that  it  had  notice,  or  by  reasonable 
care  and  diligence  could  have  had  notice  of  this  defect. 
The  burden  of  proof  is  upon  the  plaintiff  to  satisfy  jou  by 
the  greater  weight  of  testimony  that  the  platform  was  inse- 
cure, rotten,  unsafe  or  defective,  and  that  the  defendant 
had  notice  or  bv  reasonable  care  and  diliscence  could  have 
had  notice  of  •these  defects,  and  that  his  injuries  were 
caused  by  it,  and  if  you  find  from  the  testimony  that  it 
was  rotten  and  insecure  and  that  the  defendant  had  notice 
of  its  rottenness  and  insecurity,  or  by  reasonable  care  and 
diligence  could  have  had  notice  thereof,  and  that  by  rea- 
son of  the  insecurity  and  rottenness  the  platform  fell  and 
that  the  plaintiff  was  injured  thereby,  without  any  fault 
on  his  part,  you  will  answer  the  first  issue  *Yes.' 

''3.   If  the  plaintiff  has  failed  to  so  satisfy  you  you   will 
answer  the  first  issue  'No.'  " 

The  court  then  charged  the  jury  on  the  question  of  dam- 
ages, to  which  there  was  no  exception. 

The  jury  answered  the  first  issue  '*  No,"  and  returned 
their  verdict  into  court. 

The  plaintiff  asked  that  the  verdict  be  set  aside  and  a 
new  trial  granted. 

"1.  Because  the  verdict  is  contrary  to  all  the  evidence  and 
is  not  supported  by  any  part  thereof. 

''2.  Because  the  court  erred  in  the  first  part  of  its  charge 
as  above  set  out,  in  not  telling  the  jury  what  would  in  la^^ 
constitute  negligence,  and  what  would  in  law  constitute 
reasonable  care  and  diligence,  and  in  allowing  them  to 
pass  upon  the  question  of  the  plaintiff's  negligence  when 
that  was  not  claimed  by  the  defendant. 

"3.  Because  the  court  erred  in  not  charging  the  jury  as 
requested  by  the  plaintiff,  as  above  set  out  as  his  second 
exception. 
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4.  Because  the  court  erred  in  cliarging  the  jury  as 
requested  by  the  defendant,  as  above  set  out  in  his  third 
exception. 

5.  Because  the  court  erred  in  charging  the  jury  as 
requested  by  the  defendant,  as  above  set  out  in  his  fourth 
exception,  as  there  was  no  evidence  that  the  defendant 
had  ever  had  the  platform  inspected,  or  that  it  was  neces- 
sary to  tear  it  up  or  cut  into  it  to  find  tlie  defects. 

6.  Bef*ause  the  court  erred  in  charging  the  jury  as 
requested  by  the  defendant  as  above  set  out  in  his  fifth 
exception,  in  that  there  was  no  evidence  to  support  the 
same,  and  the  court  failed  to  charge  what  would  consti- 
tute ordinary  obs^ervation  and  examination,  and  ordinary 
eare  and  diligence,  and  as  to  the  presumption  that  it  per- 
formed itsi  duty. 

a. 

7.  Because  the  court  allowed  the  jury  to  pass  upon  the 
law  as  well  as  the  facts  in  the  charge  given  as  above  set 
out  and  excepted  to. 

Motion  for  new  trial  overruled,  and  plaintiff  duly 
excepted  and  appealed. 

Mr.  A.  O.  Gaylord^  for  plaintiff  (ap])ellant). 
Menfffs.  Battle  tfc  MordecaU  for  defendant. 

Avery,  J. :  A  master  fiot  only  owes  to  his  servant 
the  duty  of  using  ordinary  care  to  procure  sound  and 
^ife  appliances  and  machinery,  but  also  to  provide  for 
liira  a  place  in  which  to  do  his  work  and  a  way  of 
awe?5  to  and  departure  from  it,  that  are  reasonably  safe. 
1  Shearman  ife  Red.  Neg.,  sec.  194,  and  note;  Buzzell 
Y.  M\f(j  Co, J  48  Me.,  113.  On  entering  into  employ- 
nierit,  the  servant  has  a  right  to  assume  that  the  master  has 
'ik-harged  this  duty  {Railroad  v.  Hh^en^  132  111.,  IGl  ; 
-■^  Am.  St.  Rep.,  515,  and  note;  Carter  v.  Oil  Co.^  34  S. 
lis— 5 
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C  ,  211  ;  27  Am.  St.  Rep.,  817)  and  may  without  culpa- 
bility act  upon  that  assumption  until  some  defect  becomes 
so  apparent,  that  by  exercising  ordinary  care  in  the  regu- 
lar course  of  his  employment,  he  might  discover  it.  The 
employer  has  a  right  to  have  and  use  imperfect  methods 
and  tools,  and  to  ask  others  to  enter  into  his  employment 
to  aid  him  in  such  use,  and  in  so  doing  he  does  not  under- 
take to  insure  the  employee.  Rogers  v.  Railroad  Co.^  97 
Mich.,  265.  If  the  appliances  or  machinery  are  not  the 
best,  the  servant  contracts  in  contemplation  of  the  kind  or 
variety  used  and  impliedly  assents  to  their  continned  use 
till  the  courts  declare  it  culpable  to  fail  to  procure  some- 
thing better  and  safer,  because  it  has  became  reasonable 
on  account  of  improvements  in  methods  or  machinery  to 
require  the  master  to  do  so.  Mason  v.  Railroad^  111  N. 
C,  482.  But  the  other  implication  which  arises  out  of 
such  agi'eements  imposes  upon  the  employer  the  duty  of 
exercising  greater  care  to  protect  the  employee  from  injury 
due  to  the  defective  condition  of  appliances  than  is 
required  of  the  latter  in  guarding  against  accident.  The 
servant  is  culpable  if  he  fail  to  discover  such  a  defect  a8 
would  have  been  apparent,  without  a  thorough  examina- 
tion, if  he  had  used  ordinary  diligence  to  discover  it.  The 
master  is  answerable  on  the  other  hand  whether  the  serv- 
ant is  injured  by  defective  ways,  implements,  machinery 
or  appliances,  if  a  proper  inspection  could  have  prevented 
it.  While  the  master  may  not  be  required  always  to  fur- 
nish the  best  machinery,  appliances,  ways  and  houses,  he 
is  under  legal  obligation  to  examine  and  inspect  from  time 
to  time  all  of  these  things,  that  he  may  supply  for  his  serv- 
ant, if  the  safety  of  the  latter  depends  upon  their  condi- 
tion, and  to  use  ordinary  care  and  skill  to  discover  and 
repair  such  defects  in  them  as  are  calculated  to  expose  the 
servant  to  peril  in  the  course  of  his  employment.     Shear- 
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man  <t  Red.^  9upra^  Sec.  194;  Vosherg  v.  Railroad  Co,^ 
94  X.  Y.,  374  ;  Gotlich  v.  Railroad,  100  N.  Y.,  467 ;  Mann 
V.  Railroad  J  111  N.  C,  482;  Hudson  v.  Railroad,  104  N. 
C,  491.  The  employer  is  chargeable  with  notice  of  a  dis- 
order or  deficiency  in  anythino;  which  it  is  his  duty  to 
keep  in  reasonably  safe  condition,  if  a  proper  inspection 
wonld  have  disclosed  its  existence. 

The  plaintiff  was  injured  while  loading  trucks  with  lum- 
ber, because  the  stringers  that  supported  the  floor  of  the 
platform  which  he  was  required  to  use  were  rotl!en,  when 
an  ordinary  examinaition  would  (as  a  witness  testified)  have 
disclosed  its  defect.  The  defendant  was  therefore  negli- 
gent in  that  aspect  of  the  evidence  if  it  failed  to  have  such 
inspection  made,  or  if  it  failed  to  repair  the  stringers 
within  a  reasonable  time  after  discovering  their  condition. 
The  two  carpenters  employed  to  inspect  the  platform  and 
make  needed  repairs  were,  in  so  far  as  that  duty  was  con- 
cerned, not  fellow  servants  of  the  plaintifl^,  but  representa- 
tives of  the  company.  Railroad  Co,  v.  HerherU  116  D.  S., 
642.  The  plaintiff  entered  into  no  contract  to  incur  risks 
arising  from  the  negligence  of  the  alter  ego  of  the  company, 
which  is  in  contemplation  of  law  its  own  culpability,  but 
only  such  as  were  caused  by  the  carelessness  of  those  in  a 
common  employment  with  himself.  Railroad  v.  Rosa, 
112  U.  S.,  383.  The-  plaintiff  asked  the  court  to  instruct 
the  jury  that  it  was  the  duty  of  the  carpenters  employed 
for  the  purpose,  to  make  a  reasonably  diligent  inspection, 
and  if  they  failed  to  do  so  the  defendant  was  guilty  of 
negligence.  In  lieu  of  this  the  court  told  the  jury  that 
'•if  the  defendant  provided,  in  the  beginning,  a  safe  and 
proper  platform  and  appointed  competent  and  proper 
servants  to  keep  it  so,  it  performed  its  duty  to  the  plaintiff, 
unless  it  actually  knew  of  the  alleged  defects,  or  by  reason- 
otte  diligence  might  have  known  of  them,  or  knowing  failed 
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to  reiriedy  them."  The  carpenters  bein^  pro  hac  vice  the 
embodiment  of  itp  authority,  the  company  was  ne^rligent, 
if  they  failed  to  make  an  inspection,  especially  where  there 
was  testimony  tenuing  to  show  that  an  examination  would 
have  disclosed  the  condition  of  the  platform  and  probably 
have  prevented  the  injury.  When  requested  to  apply  the 
law  to  tlie  evidence,  it  was  error  in  the  court  to  refuse  the 
specific  instruction  asked  and  leave  the  jury  to  guess  or 
arbitrarily  determine  what  was  reasonable  diligence  on  the 
part  of  the  defendant,  and  whether  it  owed  its  employee 
the  duty  of  seeing  that  a  proper  inspection  was  actually 
made  by  its  agents  appointed  for  the  purpose.  Emry  v. 
Railroad^  109  N.  C,  5S9.  If  the  jury  believed  that  a 
reasonably  careful  examination  of  the  platform  by  the 
carpenters  would  have  disclosed  the  fact  that  it  was  unsafe 
for  tlie  purj)Ose  for  which  it  was  used,  and  would  have 
given  the  company  such  timely  notice  of  its  condition  as 
would  have  enabled  it  bv  due  diliircnce  to  have  remedied  the 
defects  and  prevented  the  injury,  they  ought  to  have  been 
njade  to  understand  l)v  more  specific  instruction  than  was 
given,  that  such  omission  of  duty  was  the  proximate  cause 
of  the  acrcident,  because  in  that  view  of  the  testimony  it 
was  the  neglect  to  improve  the  last  clear  chance  to  obviate 
it.  Picki'tt  V.  Railroad^  117  X.  C,  GUJ.  Whatever  may 
be  the  rule  elsewhere,  it  is  error  according  to  the  settled 
law  of  this  State  to  leave  the  jury  to  determine  what  is  ordi- 
nary care  or  reasonable  diligence  under  any  given  circum- 
stances, and  to  decline  to  give  proper  instructions  which 
will  enable  them  to  apply  ''  the  rule  of  the  prudent  man  " 
to  given  phases  of  the  testimony  introduced  by  the  par- 
ties. Kahn  V.  Railroad^  115  X.  C,  t):>8  ;  Hinjnea  v.  Gas  Co.^ 
lU  X.  C\,  L>()8  ;  Joijner  v.  Roberts,  114  X.  C,  389.  Where 
the  facts  are  admitted  and  not  more  than  one  inference  can 
be  drawn  from  them,  the  (|uestion  whether  there  has  been 
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negligence  is  for  the  court.  Deansv,  Railroad^  107  N.  C, 
6S6.  Where  the  evidence  is  conflicting,  or  where  more 
than  one  inference  may  be  deduced  from  it,  it  is  the  duty 
of  the  court  upon  a  proper  request  of  counsel  to  instruct 
thejnry  whether  in  any  particular  aspect  of  the  testimony 
there  was  negligence  as  alleged  in  the  pleadings.  Knight 
V.  Railroad^  110  N.  C,  58.  For  the  error  in  refusing  the 
instruction  asked  and  substituting  that  given,  the  plaintiff* 
is  entitled  to  a 

New  Trial. 


JOSIAH  MIZZELL,  et  al.  v.  MARY  E.  RUFFIN,  Administratrix 

of  J.  B.  RUFFIN. 

Action  for  Breach  of  Warranty —  Warranty^  Real  and 
Personal — Statute  of  Limitations — Pleading — Prac- 
tice— Defective  Statement  of  a  Good  Cauae  of  Action. 

1.  An  allegation  in  a  complaint  in  an  action  for  breach  of  warranty 
that  **  there  was  and  is  a  breach  of  defendant's  contract  of 
warranty  aforesaid,"  is  a  defective  statement  of  a  good  cause 
of  action  in  that  it  does  not  allege  in  what  the  breach  con- 
sisted, as  by  a  specific  allegation  of  ouster. 

1  A  defective  statement  of  a.  good  cause  of  action  may  be  taken 
advantage  of  by  demurrer;  if  not,  it  is  waived.  If  demurred 
to,  the  court  will,  in  the  interest  of  justice,  permit  plaintiff 
to  amend.  Bat  a  statement  of  a  defective  cause  of  action 
cannot  be  cured  by  amendment,  and  may  be  taken  advantage 
of  by  motion  to  dismiss  in  the  Supreme  Court,  even  when 
not  taken  below,  or  the  court  may  dismiss  it  ex  mero  motu. 
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8.  Where,  in  an  Action  for  breach  of  warranty,  the  answer  to  a 
complaint  containing^  a  defective  statement  of  a  good  cause 
of  action  is  framed  on  the  idea  that  the  averment  of  ouster 
was  snfficientlj*  stated,  denies  the  ouster  and  pleads  the 
statute,  it  is  a  clear  case  of  aider. 

4.  The  warranty  in  a  conveyance  of  the  right  to  cut  standing  tim- 

ber is  a  real  and  not  a  personal  warranty,  and  the  breach 
arises  upon  the  ouster,  and  not  upon  the  making  of  the 
defective  warranty. 

5.  Where,  in  trial  of  an  action  for  breach  of  warranty  in  a  convey- 

ance of  right  to  cut  timber,  it  appeared  that  the  plaintiffs 
learned  of  yie  defect  in  their  title  more  than  ten  years  before 
action  brought,  but  were  not  interfered  with,  and  stopped 
of  their  own  accord,  and  afterwards,  within  a  year  before 
bringing  the  action,  they  resumed  work,  but,  in  obedience 
to  notice  from  the  true  owner,  desisted,  and  the  owner  took 
possession  under  his  superior  title ;  Held^  that  the  ouster  took 
place,  not  when  the  plaintiff  stopped  work  of  his  own  accord, 
but  when  he  did  so  upon  being  warned  to  quit,  and  the 
statute  began  to  run  from  that  time. 

Civil  action,  to  recover  damages  for  breach  of  war- 
ranty, begun  on  4th  September,  1890,  and  tried  before 
Boylcin^  «/.,  at  VdM  Term,  1805,  of  Bertie  Superior  Court. 

On  August  the  1st,  1874,  the  intestate  of  defendant  con- 
veyed the  land  described  in  the  complaint  for  valuable 
consideration,  to  the  plaintiff  with  general  warranty.  His 
title  was  defective  at  the  time  of  the  conveyance.  The 
plaintiffs  learned  of  this  defect  more  than  ten  years  before 
the  bringiniT  of  this  action.  Thev  worked  the  timber  for 
a  while,  the  year  after  the  conveyance,  and  then  ceased  of 
theii  own  accord,  till  the  year  this  action  was  begun,  when 
again  commencing  work,  they  were  notified  to  desist  by 
one  Wynn  holding  a  paramount  title  to  theirs,  and  in  obedi- 
ence  to  this  notice  they  did  desist,  and  Wynn  took  posses- 
sion of  the  ]jr()perty  under  his  paramount  title.  Upon 
these  tacts  ap))earing  the  court   intimated   that  the  plaint- 
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iffs'  claim  was  barred  by  the  statute  of  limitations,  and  that 
they  conld  not  recover,  and  the  plaintiffs  submitted  to  a 

Dongnit  and  appealed. 

• 

Messrs.  Pruden  cfe  Vann^  for  plaintiffs  (appellants). 
Jfr.  f\  D.   Winston^  for  defendant. 

Clark,  J. :  The  allegation  that  there  "  was  and  is  a 
breach  of  defendant's  contract  of  warranty  aforesaid " 
states  a  good  cause  of  action,  but  imperfectly  in  that  it 
does  not  allege  wherein,  as  by  a  specific  allegation  of 
ouster,  etc.  This  is  a  defective  statement  of  a  good  cause 
of  action  and  not  a  statement  of  a  defective  cause  of  action. 
The  former  must  be  taken  advantage  of  by  a  demurrer, 
whereupon  in  the  interest  of  justice  the  court  may  allow 
the  plaintiff  to  amend,  and  if  it  is  not  demurred  to  the 
defect  is  waived.  The  latter,  a  defective  cause  of  action, 
coald  not  be  cured  by  an  amendment,  since  an  amendment 
totally  changing  the  nature  of  the  action  ( Ely  v.  Early^ 
94  N.  C,  1 )  or  admitting  a  change  into  a  cause  of  action 
when  there  was  none  before  (  Richards  v.  Smithy  98  N.  C, 
509  ;  Kron  v.  Smith,  96  N.  C,  389  ;  Clendenin  v.  Turner, 
Ih.,  416 )  cannot  be  allowed.  Clark's  Code  (  2nd  Ed. ),  p. 
224.  A  statement  of  a  defective  cause  of  action  can  be 
taken  advantage  of  by  a  motion  to  dismiss  in  the  Supreme 
Conrt  even  when  not  taken  below,  Rule  27  of  this  Court 
or  the  court  may  dismiss  the  action  ex  inei^o  motu  ;  (  Hag- 
mw  R.  Co.,  106  N.  C,  537,  Clark's  Code,  2nd  Ed.,  pp. 
165,  698)  but  the  insuflS(;ient  statement  of  a  good  cause  of 
action,  which  is  the  case  here,  is  cured  if  not  demurred  to. 
Knowles  v.  R.  Co.,  102  N.  C,  59;  Johnson  v.  Finch,  93 
^- C,  205.  Such  defect  is  cured  by  answering  to  the 
merits.  The  Code,  Sec.  242  ;  Bowling  v.  Burton,  101  N. 
Cm  176;  Halsiead  V.  Mullen,  93  N.  C,  252;  Warner  v. 
KdUroad.  94  N.  C,  250.     Besides  in  the  present  case   the 
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answer  is  framed  on  the  idea  that  the  averment  of  ouster 
was  sufficiently  stated  and  denies  the  ouster  and  also  pleads 
the  statute  of  limitation.  It  is  a  clear  case  of  aider. 
Garrett  v.  Trotter^  65  N.  C,  430,  cited  in  Jfnowles  v.  B. 
Co.,  supra;  Harris  v.  Sneeden,  104  N.  C,  369;  Bonds  v. 
Smith,  106  N.  C,  553 ;  Clark's  Code  (  2nd.  Ed. ),  pp.  IV2, 
173. 

According  to  the  evidence  the  plaintiffs  learned  of  the 
defect  in  their  title  more  than  ten  years  before  action  was 
brought,  but  were  not  interfered  with  and  stopped  of  their 
own  accord.  This  was  not  an  ouster  and  the  statute  was 
not  set  in  motion.  Within  a  j'ear  before  this  action  was 
brought  they  again  resumed  work,  but  were  at  once  noti- 
fied to  desist  b}^  the  owner  of  the  true  title,  and  in  obedi- 
ence to  such  notice  they  did  desist  and  the  ow^ner  took 
possession  of  the  property  under  his  superior  title.  This 
was  an  ouster  {Uodges  v.  Latham,  98  N.  C,  239),  and  the 
statute  of  limitation  then  first  began  to  run,  and  his  Honor 
erred  in  holding  that  the  cause  of  action  was  barred. 

The  warranty  in  a  conveyance  of  a  right  to  cut  stand- 
ing timber  is  a  real  and  not  a  personal  warranty,  and  the 
breach  arises  upon  the  ouster  and  not  upon  the  making  of 
the  defective  warranty. 

The  nonsuit  must  be  set  aside  and  a  new  trial  ordered. 

New  Trial 
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W.  D.  McIVER  V.  D.  W.  SMITH,  et  al. 

Mortgagor  and  Mortgagee — Sale  Under  Power — Notice  to 
Purchaser  of  Equity  of  Redemption — Practice — Bur- 
ien  of  Proof. 

1.  In  an  action  between  the  purchaser  of  a  mortgagor's  equity  of 

redemption  and  a  purchaser  at  a  sale  under  the  mortgage, 
for  an  accounting,  &c.,  the  plaintiff  is  not  entitled  to  judg- 
ment upon  complaint  and  answer  where  the  answer  avers 
that  at  the  time  of  the  sale  there  was  an  amount  due  on 
the  notes  secured  by  the  mortgage  equal  to  the  amount  bid 
by  the  purchaser  at  such  sale. 

2.  Id  an  action  brought  by  the  purchaser  of  a  mortgagor's  equity 

of  redemption  against  a  purchaser  at  the  mortgagee's  sale, 
for  accounting  and  to  be  allowed  to  redeem,  because  of  the 
iu validity  of  the  sale,  &c.,  the  burden  is  on  the  plaintiff  to 
show  that  at  the  time  of  the  sale  there  was  nothing  due  on 
the  mortgage. 

S.  A  mortgage  is  a  contract  and  the  parties  may  affix  such  terms 
and  conditions  as  they  see  fit,  provided  creditors  or  others 
interested  at  the  time  are  not  affected  thereby. 

4.  The  purchaser  of  a  mortgagor's  equity  of  redemption  is  not  en- 

titled to  personal  notice  of  a  sale  under  the  power  contained 
in  the  mortgage  where  the  mortgage  simply  authorizes  a 
sale  ''  after  advertising"  in  case  of  default. 

5.  Id  the  trial  of  such  action,  hearsay  evidence  as  to  the  value  of 

the  land  is  inadmissible. 

Civil  action,  tried  before  Bryan^  «/.,  and  a  jury,  at  May 
Special  Term,  1895,  of  Cravkn  Superior  Court.  There 
was  a  verdict  for  the  defendant,  and  from  tlie  judgment 
thereon  plaintiff  appealed.  The  facts  appear  in  the  opin- 
ion of  Chief  Justice  Faircloth. 

Mr,  W.  D.  Mclver^  for  plaintiff  (appellant). 
Mr.  W.  TT.  Clark,  for  defendant. 

Faircloth,  C.  J. :  On  May  10,  1890,  the  defendants, 
Smith  and  wife,  executed  a  mortgage  to  Nancy  Coward  on 
the  land  in  controversy  to  secure  several  notes   mentioned 
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therein,  falling  due  on  January  1,  1891,  2,  3  &  4  with  power 
of  sale  in  case  of  default  in  payment  of  either  bond  or  any 
part  thereof.  Subsequently,  judgments  were  entered 
against  said  Smith  and  under  executions  issued  thereon 
the  sheriff  sold  the  land  and  the  plaintiff  became  the  pur- 
•chaser,  and  brings  this  action  on  June  30,  1894. 

On  January  16, 1893,  the  mortgagee  sold  the  land  under 
the  power  in  the  mortgage,  and  under  tha*^  sale  the  defend- 
ants claim  title.  Thus  the  plaintiff  acquired  the  mort- 
gagor's equity  of  redemption,  subject  to  the  mortgage 
debt,  and  if  he  had  discharged  tint  debt  he  w  uld  have 
had  the  legal  estate  and  a  complete  title. 

At  the  outset  on  the  trial,  the  plaintiff  moved  for  judg- 
ment on  the  complaint  and  answer.  This  motion  was  in 
legal  cjntemplation  a  demurrer  to  the.  answer  in  which, 
among  other  things,  it  is  averred  that  the  amount  of  the 
mortgage  debt,  due  at  the  mortgagee's  sale,  was  $450,  and 
the  cost  and  expense  of  sale.  Upon  this  admission,  the 
plaintiff  was  not  entitled  to  judgment  on  the  complaint 
and  answer,  and  his  motion  for  judgment  non  ohstante 
veredicto  was  equally  untenable. 

The  plaintiff  alleged  that  at  the  time  of  the  mortgage 
«ale  nothing  was  due  on  the  mortgage  debt,  and.  this  is 
denied  by  the  answer.  How  that  fact  was  neither  party 
undertook  to  show,  and  we  cannot  see  from  the  record  how 
it  was.  The  discrepancy  between  the  amount  of  the  last 
notes,  not  then  due  on  their  face,  but  which  had  become 
so  by  the  default,  as  averred,  and  the  amount  averred  to 
be  due,  for  which  the  sale  was  made,  may  or  mav  not  be 
explained  on  the  ground  of  credits.  The  record  fails  to 
explain  it.  The  burden  of  showing  that  the  mortgage 
<ie  t  had  been  pai(1  was  upon  the  plaintiff,  on  tlie  trial. 

The  plaintiff  also  insists  that  legal  advertisement  of  the 
Jiiortgage  sale  was  not  made,  as  it  was  only   posted   at    the 
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court  house  door,  and  this  is  denied;  except  that  it  was 
not  advertised  in  a  newspaper.  The  mortgage  fails  to 
specify  the  manner  of  advertising,  but  simply  says  "  after 
advertising"  the  mortgagee  may  sell  on  default,  &c.  A 
raortf^age  is  a  contract  and  the  parties  may  affix  such  terms 
and  conditions  as  they  see  fit,  provided  creditors  or  others 
interested  at  the  time  are  not  affected  thereby.  The  reg- 
iBtration  is  notice  to  all  persons  who  may  thereafter  be- 
come interested. 

The  plaintiff  further  says  that  he  had  no  personal  notice 
of  the  mortgage  sale,  and  tKat  he  was  entitled  to  such 
notice  because  he  had  purchased  the  equity  of  redemption, 
and  that  the  poster  at  the  court  bouse  door  was  not  suffi- 
cient. The  authority  relied  on  in  the  argument  failed  to 
satisfy  us  that  he  was  entitled  to  personal  notice,  and  the 
plaintiff  was  unable  to  cite  any  decision  in  support  of  his 
contention. 

The  plaintiff  also  excepts  to  the  exclusion  of  hearsay 
evidence  "relative  to  the  value  of  said  premises,  &c.  " 
That  exception  is  overruled. 

Judgment  Affirmed. 


J.  P.  STANLEY  V.  W.  L.  BAIRD,  et  al. 

Ejtcimen t — Sale  of  La nd  for  Taxes —  Tax  Title — Fail u re 
of  Sheriff  to  Resort  to  Personalty. 

1-  Uoder  the  legislation  since  and  inolading  the  General  Assembly 
of  1887,  relating  to  sale  of  lands  for  taxes,  everything  is  pre- 
sumed in  favor  of  parchasers. 

••  A  tax  title  is  good  notwithstanding  the  fact  that  the  land  was 
sold  by  the  sheriff  without  first  resorting  to  the  personalty 
of  the  tax  debtor  as  required  by  the  statute. 
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3.  Semhle,  that  a  Bheriff  would  be  liable  in  damages,  as  well  as  to 
indictment,  for  his  failure  to  exhaust  the  personalty  of  the 
tax  debtor  before  selling^  his  land. 

Civil  action,  for  the  recovery  of  land,  tried  before  Ora- 
ham,  e/.,  at  February  Term,  1896,  of  Craven  Superior 
Court.  A  jury  trial  was  waived  and  his  Honor  found  the 
following  facts : 

The  facts  found  by  the  court  upon  the  trial  in  this  case 
are  as  follows,  which  appear  in  the  record  : 

On  the  18th  of  May,  1893,  T.  H.  H.  Richardson,  resid- 
ing in  Craven  county,  state  of  North  Carolina,  city  of 
Newborn,  was  the  owner,  and  seized  and  possessed  in  fee 
simple,  of  the  lot  of  land  described  in  the  complaint  and 
the  tax  deed,  hereinafter  mentioned,  being  an  unimproved 
lot  worth  about  two  hundred  and  fiftv  dollars,  situated  in 
the  said  city,  county  and  state;  and  the  description  of 
said  lot  in  the  complaint,  which  is  identical  with  the 
descri})ti()n  in  the  said  tax  deed,  and  the  deed  to  the 
plaintiff  hereinafter  mentioned,  is  a  true  and  perfect 
description,  fully  covering  and  identifying  said  lot. 

During  the  month  of  June,  1S9I*,  the  said  Richardsou 
listed  said  lot  for  taxation  in  the  Sth  township,  eml)racing 
the  city  of  Newborn,  said  county,  in  which  he  resided  ; 
and  said  list  was  given  in,  signed,  verified  and  delivered 
by  the  said  Richardson  in  person,  and  all  the  requirements 
ofthe  law  then  in  force  regulatinij:  the  listing  of  property 
were  complied  with  in  the  listing  of  said  lot.  That  the 
said  lot  had  been  duly  assessed  in  the  year  1891  for  taxa- 
tion, as  was  provided  l)y  the  law  by  the  board  of  list  takers 
and  assessors  in  said  county  of  said  township,  and  all  the 
reijuirements  of  the  law  then  in  force,  regulatinu;  the  assess- 
ment of  real  estate  for  taxation,  were  complied  with  in 
the  assessment  of  said  lot. 

That    the   said    lot,    so    listed    and    assessed,  was  placed 
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apoD  the  tax  list  of  Craven  county  for  the  year  1893,  and 
the  taxes  due  the  state  and  county  for  the  said  year  were 
dnly  charged  up  to  said  Richardson  upon  said  lot,  amount- 
ing to  the  sum  of  $4.59. 

That  said  lot  was  owned  by  said  Richardson  on  the  first 
of  September  of  the  said  year,  1893,  when  the  said  tax  list 
went  into  the  hands  of  the  sheriff  of  Craven  county  for  col- 
lection, said  list  being  in  due  form  and  properly  endorsed 
incompliance  with  the  then  existing  law*. 

That  \u  default  of  the  payment  of  the  taxes  aforesaid  of 
the  said  Richardson  upon  the  said  lot,  the  same  being  due, 
the  *aid  slieriff  W.  B.  Lane,  duly  levied  upon  the  said  lot, 
and  sold  the  same  under  his  tax  list,  after  due  personal 
notice,  and  notice  through  the  mail,  to  said  Richardson. 

That  the  sale  of  said  lot  was  duly  advertised  once  a  week 
for  four  successive  weeks  preceding  said  sale,  by  the  said 
pherifl'  in  the  Newbern  Journal,  a  newspaper  having  a  gen- 
eral circulation,  and  published  in  Craven  county,  N.  C, 
and  notice  dul}'  posted,  as  reijuired  by  law,  in   all  respects. 

That  at  said  sale  b}^  the  said  sheriff,  on  the  2d  day  of 
April,  a  le«ral  sale  dav  in  Craven  county,  thecountv  of  Cra- 
Ten  became  the  purchaser  of  said  lot  for  the  sum  of  ^5.79, 
being  the  amount  of  delinquent  taxes  and  costs  due  by  said 
Richard^^on,  and  the  said  sheriff  duly  executed  to  said 
county  a  tax  certificate,  in  the  form  prescribed  by  the 
Machinery  Act  of  1893,  for  said  lot  wi.th  description,  the 
same  as  the  description  in  the  complaint,  tax  deed  and 
'ieed  of  plaintiff. 

That  said  tax  certificate,  after  the  period  of  redemption 

of  s^aid  lot  from  sale  had  expired,  to-wit,  after  the  3d  day 

^t  April,  1S95,  w^as  duly  assigned,  in  accordance  with  all 
tte  provisions  of  the  existing  law  relating  to  such  assign- 
ment?, to  the  defendant,  W.  L.  Baird,  by  the  chairman  of 
the  board  of  commissioners  of  Craven  county,  by  authority 
of  said  board. 
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That,  thereafter,  to-wit,  on  the  13th  day  of  January, 
1896,  the  said  W.  L.  Baird  demanded  and  obtained  from 
the  sheriff  of  Craven  county,  a  deed  for  the  said  lot,  a 
copy  of  which  is  hereto  annexed,  marked  Exhibit  "  D," 
and  which  is  in  the  form  prescribed  by  law. 

That  said  deed  has  been  duly  probated  and  recorded  in 
the  records  of  Craven  county,  and  the  defendant,  W.  L. 
Baird,  entered  into  the  possession  of  the  premises  therein 
described,  being  the  same  described  in  the  complaint, 
claimed  by  the  plaintiff  Stanley,  and  is  now^  in  the  posses- 
sion of  the  same  by  his  tenant,  Bryce  Moore.  A  copy  of 
the  lease  from  said  Baird  to  said  Moore  is  hereto  annexed, 
marked  "  E." 

That  the  plaintiff  has  demanded  the  possession  of  the 
said  premises  from  the  defendants,  who  refuse  to  surrender 
and  deliver  up  the  same  to  the  plaintiff. 

That  on  the  2d  day  of  January,  1894,  the  plaintiff,  Stan- 
ley, purchased,  by  warranty  deed,  said  lot  for  the  sura  of 
S250  from  T.  H.  H.  Richardson,  aforesaid,  which  deed  is 
duly  probated  and  recorded  in  Craven  county,  and  claiune 
title  to  said  lot  under  said  deed. 

That  said  Stanley  is  a  resident  and  citizen  of  said  Craven 
county. 

That  the  lot  of  land  conveyed  by  the  tax  deed  aforesaid, 
from  W.  B.  Lane,  sheriff,  to  W.  L.  Baird,  was  subject  to 
the  taxation  for  the  year  1893,  stated  in  said  deed. 

That  the  taxes  due  thereon  were  not  paid,  or  tendered, 
either  by  Stanley  or  Richardson,  at  any  time  befoie  the 
sale. 

That  the  said  lot  had  not  been   redeemed  by  any  person 
having  a  lien  thereon,  or  Stanley,  or   Richardson,  or  oth- 
erwise, from  the  sale  at  the  date  of  the  deed  of  the  sheriflT 
to  said  Baird. 


]f.C.]  FEBRUARY   TERM,  1896.  79 

Stanley  v,  Baird. 

That  the  said  lot  had  been  listed  and  assessed,  as  afore- 
said, according  to  law. 

That  the  taxes  due  thereon  were  levied  according  to 
law. 

That  the  lot  was  sold  for  taxes,  as  stated  in  the  deed. 

That  due  noice  had  been  given,  and  due  publication 
bad,  as  aforesaid. 

That  the  said  lot  was  duly  advertised  for  sale,  as  required 
bv  law. 

That  W.  L.  Baird,  the  grantee  uained  in  the  sheriff's 
deed,  was  the  assignee,  as  aforesaid,  of  the  purchaser.  Cra- 
ven county. 

The  said  Richardson,  at  no  time,  tendered  to  the  sheriflT 
of  Craven  county  anj*  personal  property  upon  which  the 
said  sheriff  could  have  levied  to  satisfy  said  taxes. 

That  for  the  purpose  of  instituting  this  action,  said 
Stanley  has  paid  all  taxes  due  upon  said  property,  in  com- 
pliance with  section  66,  Machinery  Act,  1895. 

That  said  Richardson  and  his  vendee,  Stanley,  at  no 
time  tendered  or  offered  to  point  out  any  personal  property 
of  said  Richardson,  upon  which  said  sheriff  of  Craven 
eonnty  could  levy,  and  which  he  could  sell  to  satisfy  the 
taxes  due  for  said  year  1893  by  said  Richardson. 

These  facts  being  found  by  the  court,  the  plaintiff  then 
offered  to  prove,  by  himself  and  other  witnesses,  that  T. 
H.  II.  Richardson,  his  grantor,  owed  and  possessed  on  the 
Ut  of  September,  1893,  personal  property,  to-wit,  certain 
•iffice  furniture,  situate  in  the  city  of  Newbern,  8th  Town 
Aip,  Craven  county,  N.  C,  and  that  he  owned  and  pos- 
sessed said  property  from  said  date  to  the  date  of  the  sale 
yf  the  lot  before  mentioned,  to-wit,  on  April  2,  1894,  both 
inclasive. 

That  said  property  was  of  value  (over  and  above  all  tax 
exemptions),  equal  to  all  the  taxes  for  the  year  1893  afore- 
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Second.  That  any  evidence  as  to  the  ownership  of  per- 
sonal property  by  the  plaintiflTs  grantor,  upon  which  the 
Bheriff  failed  or  neglected  to  levy  to  satisfy  the  taxes  due 
upoo  the  land  described  in  the  complaint,  is  incompetent 
and  inadmissible,  the  said  tax  deed  being  conclusive  evi- 
dence that  the  law  was  fully  complied  with. 

Third.  That  the  change  of  ownership  of  the  land  did 
not  affect  the  Hen  of  the  taxes  due  thereon,  or  the  sale,  or 
the  title  of  the  defendant  Baird  under  his  tax  deed. 

Fourth.  That  the  defendant,  W.  L.  Baird,  is  the  owner, 
and  lawfully  in  the  possession  of  the  premises  described  in 
the  complaint,  and  the  plaintiff  is  not  entitled  to  recover 
said  premises  in  this  action. 

There  was  judgment  for  the  defendant,  and  plaintiff 
appealed,  assigning  as  error : 

First.  That  his  Honor  erred  in  excluding  the  evidence 
offered  by  plaintiff  as  to  the  ownership  of  personal  prop- 
erty by  Richardson  and  in  holding  that  the  tax  deed  is 
conclusive  evidence,  and  in  his  first  conclusion  of  law. 

Second.  That  his  Honor  erred  in  his  second  conclusion 
of  law  that  the  change  of  ownership  of  the  land  did  not 
affect  the  sale  and  title  of  defendant  Baird. 

Third.  That  his  Honor  erred  in  his  third  conclusion. 

Mr.  Wm.  E.  Clarice^  for  plaintiff  (appellant). 

JTr.  C.  R.  Thomas  and  R.  0.  Burton^  for  defendant. 

Lurches,  J. :  From  the  great  diflBculty  in  collecting 
taxes  and  in  sustaining  tax  titles  for  land,  under  the  law 
**  it  existed  prior  to  1887,  it  was  necessary  that  there 
Aonld  be  legislation  on  the  subject.  But,  in  pro- 
viding for  an  admitted  defect  in  the  law,  it  may  well  be 
considered  whether  the  legislative  pendulum  did  not  swing 
too  far  the  other  way,  and  whether  the  time  for  redemp- 
tion should  not  be  extended,  and  the  purchaser  be  required, 
118—6 


82  IN  THE  SUPREME  COURT.  [118 


Stanley  v.  Baird. 


at  least  six  months  before  the  expiration  of  the  time  at 
which  he  will  be  entitled  to  demand  a  deed,  to  give  the 
owner  of  the  land  notice  of  his  pnrchase,  the  amount  paid, 
and  the  time  when  he  will  be  entitled  to  demand  a  deed, 
personally,  if  the  party  resides  in  the  State  and  is  known, 
and  by  publication,  if  he  does  not  reside  in  the  State,  or  is 
not  known  to  the  purchaser.  But  this  is  a  matter  for  the 
Lescislature  to  determine,  and  not  for  us.  It  is  our  duty 
to  declare  the  law  as  we  find  it,  and  not  to  make  the  law. 
And  this  bein^  so,  we  find  no  error  in  the  judgment 
a])pealed  from. 

Before  1887  the  theory  was  that  the  sheriff  or  tax  col- 
lector  acted  under  a  simple  legislative  power  which  had 
to  be  strictly  pursued  to  convey  title  to  land,  and  the  bur- 
den uf  showing  this  was  upon  the  purchaser.     There  were 
no  presumptions  in  his  favor.     Avery  v.  Kose^  -i  Dev.,  549  ; 
Ilays  v.  Hunt^  85  N.  C,  303.     But  the  Legislature  entirely 
reversed  this  theory  in  1887,  and  every  Legislature   since 
1887  has  substajitially   re-enacted  the  le2:islation  of  that 
year.     By  this  legislation  everything  is  presumed  in  favor 
of  purchasers — some  of  these  are  conclusively   presumed, 
while  others  are  not.     Sec.  66,  ch.   119,  acts  1895.      But 
those  that  are  not  conclusive,  with  a  few  excjeptions,  are 
declared   to   be   but   irregularities,   and   not   to  afl'ect    the 
validity  of  the  tax  title.     Sec.  74,  ch.  119,  acts  1895.     The 
only  irround  of  defense,  left  by  this  act,  is  to  be  found   in 
the  last  paragraph  of  section  iS^^  ch.  1T9,  on   page  15§  of 
the  laws  of  1895.     And  neither  of  the  defendants'  excep- 
tions is  included  in  the  grounds  of  defense  as  there   laid 
down.      We  will  not  here  enumerate  these  grounds,  as  none 
of  them    covers  the   defendant's   exceptions.     But  one  of 
them  is  fraud  on  the  part  of  the  officer,  or  on   the  part   of 
the  purchaser,  to  defeat  the  claim  of  the  owtier.     If  this 
is  established  it  will  defeat    the   tax   title.     Fraud  is    not 
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alleired  in  this  case,  but  it  is  to  be  noted  that  the  parties 
all  lived  in  the  same  town  ;  that  plaintiff's  land  was  sold 
for  another  man^sdehi  ;  that  the  owner  was  not  notified  of 
the  sale,  and  that  the  man  who  owed  the  debt  (Richardson) 
owned  and  had  in  the  town  of  Newbern,  more  than  five 
times  a§  much  jpersonal  property  as  would  have  paid  this 
tax,  when  the  act  (section  51,  oh,  lid ^  supra)  expressly 
provides  that  "  no  land  shall  be  sold  for  taxes,  unless  the 
taxpayer  has  not  sufficient  personal  property  to  pay  the 
^aIne  situated  in  the  county  where  the  tax  is  due."  It 
seems  that  plaintiff  has  lost  his  land  by  the  sherifTs  fail- 
ins  to  dischars^e  his  duty.  But  it  does  not  follow  that  he 
has  lo>t  i^s  value.  HohJman  v.  Miller^  103  X.  C,  118; 
Young  V.  Cannelhj^  112  X.  C,  %\^\  Thomaa  v.  Con  nelly  y 
1(4  X.  C.,  342.  It  is  suggested  whether  a  sheriff,  lor  such 
neglect  of  a  public  duty,  is  not  liable  to  the  plaintiff*  in 
damages,  and  also  to  an  indictment.  State  v.  Hatch,  116 
X.  C,  1008.  There  is  no  error  and  the  judfyment  must  be 
affinred.  Affirmed. 


J.  ROSENBATTM  v.  CITY  OF  NEWBERN. 

Irij}fnrlion  —  Municipal  Corporations —  Taxation — [rni- 
foTfo^ity — Privilege    Tax    on    Trades — Police    Regula- 
tion— Second' Hand    Clothing — Tax   to    Enforce  Police 
Poirer — Discretionary  Power  of  Municipality, 

1.  The  requirement  of  the  Constitution  that  all  taxes  shall  be  uni- 
form does  not  prohibit  a  municipality,  which  is  empowered 
to  tax  persons  engaged  in  mercantile  business,  from  classify- 
ing dealers  in  a  particular  kind  of  merchandise,  separately 
from  those  whose  business  it  is  to  sell  other  articles  falling 
within  the  same  generic  terms  :  hence, 
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2.  An  ordinance  imposing  a  license  tax  on  all  dealing  in  second- 
hand clothing  is  not  in  violation  of  Section  8,  of  Art.  5,  of  the 
Constitution  requiring  such  taxes  to  be  uniform  between 
those  belonging  to  the  same  class.  Furches,  J.,  dissents, 
arguendo,  in  which  Faircloth,  C.  J.,  concurs. 

8.  The  fact  that  a  merchant  is  liable,  under  ordinance,  to  a  license 
tax  for  the  privilege  of  selling  general  merchandise,  will  not 
exempt  him  from  liability  under  a  subsequent  ordinance 
imposing  a  privilege  tax  for  selling  second-hand  clothing, 
which  was  included  as  general  merchandise  under  the  prior 
ordinance,  although  the  aggregate  of  the  two  taxes  exceeds 

the  limit  prescribed  by  the  charter. 

«  ■ 

4.  Under  the  police  power  belonging  to  a  municipality  by  its  char- 
ter, or  under  the  general  law,  it  may  require  a  deaJer  in 
second-hand  clothing  to  turn  it  over  to  the  city  for  disinfec- 
tion, at  specified  prices. 

6.  A  municipality  is  not  liable  for  damages  caused  by  the  enact- 
ment and  enforcement  of  a  valid  ordinance. 

6.  An  injunction  will  not  lie  to  enjoin  the  enforcement  of  an  ordi- 
nance on  the  ground  that  it  shows  an  abuse  by  the  munici- 
pality of  a  discretionary  power  with  which  it  is  vested. 

Civil  action,  be<run  in  Craven  County  by  the  plaintiff, 
against  the  City  of  Newbern,  to  enjoin  defendant  from  col- 
lecting taxes  imposed  by  ordinance  on  plaintiff's  business 
and  for  damages.  A  restraining  order  was  granted  by 
Mclver^  e/.,  upon  the  motion  of  plaintiff,  the  complaint 
being  used  as  aflBdavit.  The  defendant  filed  answer  and 
the  matter  was  heard  before  Starhuck^  «/.,  at  Chambers^  at 
Durham,  on  the  12th  September,  1895,  by  consent.  The 
restraining  order  was  dissolved  and  plaintiff  appealed. 

The  complaint  after  alleging  plaintiff's  residence  and 
occupation  as  merchant  in  Newbern,  engaged  in  buying 
and  selling  dry  goods,  notions,  etc.,  furnishing  goods  and 
new  clothing,  and  also  second-hand  clothing,  sets  forth 
further : 

"  IV.  That  the  plaintiff  has  two  stores,  or  places  of  bus- 
iness, in  the  said    city — one    on   the    east   side  of  Middle 
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Street,  adjoining  the  furniture  store  conducted  by  W.  P. 
Jones,  and  the  other  at  the  northwestern  intersection  of 
Middle  and  South  Front  streets. 

*'  V.  That  the  plaintiff  buys  and  sells  second-hand  cloth- 
ing only  at  the  said  store,  situated  at  the  northwest  corner 
of  South  Front  and  Middle  streets,  and  the  said  second- 
hand clothing  constitutes  only  about  ten  or  fifteen  per 
centiim  of  her  stock  of  goods,  wares  and  merchandise  in 
Slid  store. 

"VI.  That  the  said  City  of  Newbern  has  adopted  an 
ordinance  as  follows — Chapter  12,  Section  7  : 

"'April  3,  1894. 
"•Chap.   12,  Sec.   7. 

"*^tf  it  ordained:  1st.  That  all  second-hand  clothes 
and  bed  clothing  brought  within  the  City  of  Newbern,  shall, 
before  the  same  shall  be  offered  for  sale,  be  carried  by  the 
owners  thereof  to  a  receptacle  in  rear  of  the  City  Hall  to 
bedisinfected  by  fumigation. 

***2nd.  It  shall  be  the  duty  of  the  City  Marshal  to  have 
all  such  clothes  and  clothing  disinfected,  and  ho  shall  sten- 
cil, or  stamp,  each  piece  with  the  word  "fumigated,"  and 
charge  for  said  disinfecting  and  marking  as  follows: 

All  ladies^  dresses,  of  whatever  kind 15o.  each. 

All  coats  and  overwraps,  large  size 15c. 

All  eoats  and  cloaks,  whatever  kind  not  otherwise  men- 
tioned, large  shawls,  blankets  and  quilts 10c. 

.411  roand-aboats,  jackets,  overhauls,  pants,  balmorals.. .  5c.       '' 
All  nndergarments  not  otherwise  mentioned,   all  chil- 

dren'ft  elothes,  and  all  other  garments  not  otherwise 
meotioned ^ 8c.       *' 

••*  3rd.  It  shall  be  the  duty  of  the  City  Marshal  to  keep 
an  account  of  all  clothes  disinfected,  and  also  of  all  fees 
♦•yllected  therefor,  fifty  per  cent,  of  which  he  will  retain 
tW  his  expenses  and  convey  the  residue  into  the  city  treas- 

ttTY. 
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"'4.  Any  one  selling,  or  offering  to  sell,  second-hand 
clothing  and  clothes,  without  having  the  same  disinfected 
and  marked,  as  above  set  forth,  shall  be  subject  to  a  fine  of 
fifty  dollars  for  each  and  every  offence.' 

"VII.  That,  as  plaintiff  is  informed,  and  believes,  the 
prices  charged  by  said  city  and  fixed  by  said  ordinance  for 
such  disinfection  and  fumigation,  are  greatly  in  excess  of 
the  cost  thereof,  unjust  and  burdensome  ;  and  as  she  is 
informed,  and  believes,  that  the  part  thereof  allowed  to  the 
Marshal  by  said  ordinance,  to-wit,  one  half  thereof,  is  ille- 
gal and  in  violation  of  the  charter  of  the  said  city ;  and 
that  she  is  informed,  and  believes,  the  cost  and  expenses 
of  such  disinfection  and  fumigation,  so  required  b}  said 
ordinance,  do  not  exceed  more  than  about  one  cent 
for  each  garment. 

*'  VIII.  That  all  of  the  second-hand  clothing  now  in  the 
said  store  of  plaintiff  has  been  disinfected  and  fumigated, 
as  required  by  said  ordinance. 

''IX.  That  said,  the  City  of  Newborn,  will  not  allow 
plaintiff'  to  bring  into  said  city  other  second-hand  clothing, 
without  compelling  plaintiff  to  have  same  disinfected  and 
fumigated,  as  required  by  said  ordinance,  and  compelling 
her  to  pay  for  same  and  for  the  purpose  and  as  stated  in 
said  ordinance  the  pri(^es  fixed  therein, 

"X.  That  defendants  claim  that  said  Citv  of  Newbern, 
by  its  Mavor  and  Board  of  Couru-ilmen,  on  thr  4th  dav  of 
June,  1895,  passed  another  ordinance,  (a  copy  of  which  is 
hereto  attached,  marked  '  B,'  and  made  a  part  of  this 
complaint,)  and  threaten  to  enforce  the  same  against  this 
plaintiff*.  That  by  said  ordinance  all  merchants,  whose 
annual  receipts  are  fri>m  §1,000- to  §5,000,  are  taxed  one 
dollar  per  month  for  said  trade  and  calling  ;  and  license  for 
selling  '  clothing  second-hand  in  advance'  is  four  dollars 
per  month,  as  she  is  informed  and  believes. 
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"XL  That  plaintifTs  receipts,  at  each  of  said  stores  or 
places  of  business,  does  not  exceed  $5,000  per  annum. 

"XII.  That  plaintiff  has  tendered  to  said  H.J.  Lovick, 
the  Tax  Collector  of  said  City  of  Newbern,  one  dollar  for 
a  license  to  carry  on  her  said  business  as  a  merchant,  at 
said  store  or  place  of  business  at  southwest  corner  of  South 
Front  and  Middle  streets  ;  and  also  one  dollar,  for  a  license 
to  carry  on  her  said  business  at  her  store  or  place  of 
bnsiness  on  the  east  side  of  said  Middle  street,  for  the 
month  of  June,  1895,  as  she  is  informed  and  believes.  But 
the  said  Tax  Collector,  H.  J.  Lovick,  has  refused  to  accept 
the  same  and  to  grant  said  license;  but  demands  that  the 
plaintiff  pay  to  him  four  dollars  for  license  to  carry  on 
snch  business,  in  each  of  said  stores  or  places  of  business 
tor  said  month  of  June,  1895,  and  threatens  to  distrain  a 
sufficiency  of  the  goods  and  chattels  of  plaintiff  to  pay  said 
tax,  80  demanded  by  said  Tax  Collector,  as  plaintiff  is 
informed  and  believes. 

*'XIII.  That  the  City  of  Kewbern,  by  its  Mayor  and 
Board  <»f  Councilmen,  passed  said  ordinances,' as  plaintiff  is 
informed  and  believes,  without  authority  of  law  ;  that  the 
same  are  not  uniform,  and  that  the  object  thereof  is  to  break 
np  plaintiff's  business  and  to  compel  plaintiff  to  leave  off 
<lealing  in  second-hand  clothes. 

"XIY.  That  by  season  thereof,  plaintiff  has  l)een  com- 
pelled to  stop  selling  second-hand  clothes  entirely  during 
Jaid  month. 

"  XY.  Wherefore,  plaintiff  has  beeu  greatly  damaged. 

**XVI.  Plaintiff  is  advised  and  believes  that  said  ordi- 
nanre  (rn  irk'3  i  '  B,')  has  never  been  legally  adopted  and 
made  a  lawful  ordinance  by  said  city. 

'*  Wherefore,  plaintiff  demands  judgment — 

**  I.  For  one  thousand  dollars  damages. 

"11.  That  the  said  H.  J.  Lovick,   Tax    Collector,   upon 
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payment  to  him  by  plaintiff,  of  one  dollar  for  each  of  said 
stores  or  places  of  business,  be  required  to  issue  a  license 
to  plaintiff  to  carry  on  her  said  business  at  each  of  said 
stores,  or  places  of  business. 

"III.  That  said  Tax  Collector  be  restrained  from  collect- 
ing from  plaintiff  any  further  or  greater  sum  than  one  dol- 
lar, for  a  license  to  carry  on  such  business  at  each  of  said 
stores  or  places  of  business. 

"  IV.  That  the  defendant,  the  City  of  Newbern,  its  offi- 
cers and  agents,  be  restrained  and  enjoined  from  collect- 
ing from  plaintiff  more  than  one  cent  for  t>ach  article  or 
gariiient  disinfected  or  fumigated,  by  said  ordinance — 
marked  '  A.' 

"V.  That  said,  the  City  of  Newbern,  and  said  H.  J. 
Lovick,  Tax  Collector,  be  restrained  and  enjoined  from 
distraining  any  of  plaintiff's  property,  goods  and  chattels 
for  failure  to  pay  license  for  carrying  on  said  business  for 
the  month  of  June,  1895. 

'*  VI.  And  for  such  other  and  further  relief  as  plaintiff 
may  be  entitled,  and  for  costs." 

Answer : 

The  defendants,  answering  the  complaint,  say: 

"  I.  That  the  defendants  have  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of  the  V. 
article  thereof,  and,  therefore,  deny  the  same. 

'*  II.  That  the  defendants  are  advised,  informed  and 
believe  that  the  VII.  Article  thereof  is  not  true. 

"  III.  That  the  defendants  are  advised  and  believe  that 
the  IX.  Article  thereof  is  not  true. 

'*  IV.  That  the  defendants  have  no  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of  the  XI. 
Article  thereof,  a  id,  therefore,  deny  the  same. 

*'  V.  That,  in  answer  to  the  XI[.   Afticle  thereof,  the 
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defendants  say  that  H.  J.  Lovick,  the  Tax  Collector,  has  not 
demanded  that  the  plaintiff  pay  to  him  fonr  dollars  for  a 
license  to  carry  on  snch  bnsiness  in  each  of  said  stores,  or 
places  of  business,  for  the  said  month  of  June,  1895,  and 
allege  that  the  said  H.  J.  Lovick  demands  from  the  plaint- 
iff the  sum  of  fonr  dollars  for  a  license  to  carry  on  the 
bnsiness  in  both  of  said  stores. 

''VI.  That  the  XIII.  Article  thereof  is  not  true,  as 
defendants  are  advised,  informed  and  believe. 

"  VII.  That  defendants  are  informed,  advised  and  believe 
that  the  XIV.  Article  thereof  is  not  true. 

"VIII.  That  the  defendants  are  advised,  informed  and 
believe  that  the  XV.  Article  thereof  is  not  true. 

"IX.  That  defendants  are  advised  and  believe  that  the 
XVI  Article  thereof  is  not  true." 

And  for  a  further  defence  to  said  action,  these  defend- 
ants allege : 

"I.  That  the  charges  made  under  the  ordinance  set  out 
in  the  VI.  Article  of  the  complaint  are  not  more  than  suffi- 
cient to  cover  the  expenses  for  the  labor  performed  and 
the  material  used  in  fumigating  the  articles  of  clothing 
therein  referred  to.  That,  while  fifty  per  cent,  of  the  fee 
t«<3  charged  is  retained  by  the  Marshal,  that  said  sum  is 
retained  by  the  Marshal  for  ihe  purpose  of  compensating 
him  for  his  individual  labor,  in  performing  the  duties 
required  of  him  under  said  ordinance ;  that  the  balance  of 
said  charges,  which  are  accounted  for  by  the  Marshal  to 
the  city,  are  used  by  the  city  for  the  purpose  of  employing 
labor,  to  assist  the  Marshal  in  the  discharge  of  said  duties, 
and  purchasing  the  material  used  for  the  purposes  speci- 
fied in  said  ordinance. 

"II.  T'lat  Section  18  of  the  charter  of  said  defendant, 
the  City  of  Newborn,  confers  upon  the  Board  of  Council- 
meu  the   following    powers,    to-wit :   That    the  Board    of 
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Councilmen  shall  have  the  power  to  make  and  provide  for 
the  execution  thereof,  such  ordinances  for  the  govern- 
ment of  the  city  as  they  may  deem  necessary,  not  incon- 
sistent with  tlie  laws  of  the  land,  and  they  shall  have  power 
by  all  needful  ordinances  to  secure  order,  health,  quiet  and 
safety  within  the  same,  and  for  one  mile  beyond  the  city 
limit,  and  the  powers  and  privileges  of  the  Mayor  and 
Justice  of  the  Peace  to  he  exercised  within  the  above  lim- 
its. 

''  III.  That  said  ordinan^^e,  in  reference  to  the  fumigation 
of  second-hand  clothing,  was  passed  by  the  Board  of  Coun- 
cilmen of  the  defendant,  the  Citv  of  Newborn,  as  defend- 
ants  are  informed,  advised  and  believe,  under  the  power 
conferred  in  said  section  of  said  charter,  to  secure  the 
health  and  safety  of  the  citizens  in  said  City  of  Ncwbern. 

''  IV.  That  defendants  are  advised,  and  believe,  that  the 
allegations  of  said  complaint,  with  reference  to  the  charges 
for  fumigating  second-hand  clothing,  the  ordinance  in  ref- 
erence thereto,  and  the  damage  to  the  plaintiff  by  reason 
thereof,  do  not  constitute  a  cause  of  action  agaim-t  these 
defendants:  in  that  it  ap])ears  from  said  ordinances  that 
there  is  no  prohibition  against  the  Vringing  of  secoiul-hand 
clothes  and  bedclothes  within  the  citv  of  Newl)cri:  :  and 
it  appears  fiom  the  allegations  of  the  complaint  that  the 
plaintiff  has  no  clothing  or  bedclothing  subject  to  the  i>ro- 
visions  of  said  ordinance,  which  have  not  been  fumigated, 
and  had  none  within  the  citv  limits  at  the  time  of  the 
commencement  ot   this  action. 

*'  V.  That  under  8ec.  32  of  the  charter  of  the  defendant, 
the  (^ity  of  Newbern,  the  said  defendant,  has  the  power  to 
levy  and  collect  a  license  tax  for  the  privilege  of  carrying 
on  any  trade,  profession  or  business  within  the  city  limits, 
the  amount  of  said  tax  to  be  tixcd  bv  the  board  of  council- 
men,  and  not  to  exceed  fifty  dollars  a  vear. 
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"VI.  That  under  the  power  and  authority  conferred  in 
said  provision  of  said  defendant's  charter,  the  Board  of 
CooBcilraen  has  duly  levied  a  license  tax  upon  the  plaint- 
iif  of  four  dollars  per  month  for  carrying  on  business  in  the 
city  of  Newbern  as  a  dealer  in  second-hand  clothing,  and 
an  additional  tax,  as  specified  in  the  complaint,  for  carry- 
ing on  the  business  of  a  general  merchant ;  but  that 
the  defendants  have  not  demanded  that  the  plaintiff  should 
pay  more  than  fifty  dollars  for  transacting  both  of  said 
businesses ;  that  the  tax  of  four  dollars  per  month  is 
levied  upon  all  dealers  in  second-hand  clothing,  the  said 
dealers  having  been  separately  classified  for  the  purposes 
of  taxation  by  the  board  of  city  councilmen  of  the  city  of 
Newbern,  under  the  power  and  authority  conferred  in- said 
provision  of  its  charter;  and  that  said  classification,  as^ 
defendants  are  advised  and  believe,  does  not  render  the 
tax  void  for  want  of  uniformity,  nor  illegal. 

*•  VII.  That  defendants  are  advised  and  believe  that  the 
complaint  does  not  state  facets  sufficient  to  constitute  a 
cause  of  action  against  these  defendants  in  its  allegations 
with  reference  to  the  said  license  tax  for  carrvinff  on  said 
business:  in  that,  it  appears  from  the  allegations  of  said 
complaint,  and  from  the  charter  of  the  City  of  Newbern,. 
that  said  tax  has  not  been  levied  for  any  .illegal  or  unau- 
thorized  purpose,  and  is  not  illegal,  and  is  valid  ;  and  that 
the  plaintiff  has  not  paid  to  the  tax  collector  of  the  City  of 
Newbern,  nor  any  person  for  it,  the  license  tax  levied  by 
the  defendants,  as  aforesaid,  and  has  not  at  any  time  within 
thirty  days  after  such  paj^ment  demanded  the  same  in 
writing  from  the  treasurer  of  the  defendant,  the  City  of 
Newbern;  and  in  that  it  fails  to  allege  that  said  tax  has 
not,  after  such  demand,  hereinbefore  referred  to,  been 
retained  by  the  treasurer  of  said  city,  and  said  demand 
refused  within  thirty  days  after  making  such  demand. 
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"  VIII.  That  the  defendants  are  advised  and  believe,  and 
so  allege,  that  the  defendant,  the  City  of  Newbern,  being 
a  raunieipal  corporation,  created  under  and  by  virtue  of 
the  laws  and  Constitution  of  the  State  of  North  Carolina, 
is  not  liable  in  damages  to  the  plaintiff,  or  any  other  per- 
son, for  any  alleged  injury  which  the  plaintiff  may  have 
sustained  by  reason  of  the  passage  and  enforcement  of  any 
ordinance  enacted  by  said  city.  Wherefore  the  defendants 
demand  judgment ;  that  they  go  without  day,  and  for  costs." 

Messrs.   W.   E.  Clarke^  M.  De  IF.  Stevenson  and   W,  D. 
Mclver^  for  plaintiff  (appellant). 
Mt\   W.  W,  Clarity  for  defendant. 

Avery,  J.:  Where  a  municipality  is  clothed  with  the 
power  to  impose  a  tax  upon  persons  engaged  in  mercan- 
tile business,  the  authority  is  subject  to  the  fundamental 
restriction  that  it  shall  not  be  so  exercised  as  to  discrimi- 
nate between  persons  of  the  same  class.  State  railroad 
tax  cases,  92  U.  S.,  575.  "  It  is  nnquestionably  however 
in  the  discretion  of  the  taxing  power  to  graduate  the  tax, 
according  to  the  extent  of  the  business  so  taxed,  or  to 
impose  a  single  tax  upon  the  occupation  without  regard  to 
its  extent.  "     State  v.  Powell,  100  N.  C,  525. 

But  the  law  of  uniformity  does  not  prohibit  the  classifi- 
cation by  the  municipality  of  dealers  in  a  particular  kind 
of  merchandise  separately  from  those  whose  business  it  is 
to  sell  other  articles  falling  within  the  same  generic  terra. 
The  term  merchant  embraces  all  who  buy  and  sell  any 
species  of  moveable  goods  for  gain  or  profit,  but  courts 
everywhere  lend  their  sanction  to  legislative  acts  putting 
dealers  in  dry  goods  and  dealers  in  spirituous  liquors, 
drugs  or  fresh  meats  into  different  classes  and  imposiug  a 
license  tax  upon  the  one  and  a  tax  in  proportion  to  capital 
employed  or  sales  made  on  the  others,  or  a  tax  or  license 


X.C]  FEBRUARY  TERM,  1896.  1^3 


ROSBISTBAUM  V.  CiTY  OF  NSWBBRST. 


fee  of  the  same  kind  not  differing  in  amount  npon  each  of 
the  sub-classes  created.  In  State  v.  Worth,  116  N.  C, 
1007,  it  was  held  that  the  business  of  manufacturing  ice 
wag  comprehended  under  the  general  term  trade  and  that 
where  a  municipality  was  acting  under  the  grant  of  author- 
ity to  impose  a  privilege  tax  upon  trades  and  professions, 
"a  levy  of  $66  per  annum  for  storage,  manufacture  or  sale 
of  ice  at  wholesale  with  the  privilege  of  retailing"  was 
reasonable  and  constitutional  and  provided  for  no  discrim- 
ination betw^ecn  persons  engaged  in  storing,  manufactur- 
ing or  selling  at  wholesale  or  retail  the  particular  kind  of 
merchandise  npon  which  the  burden  was  imposed,  but 
fixed  the  levy  upon  a  class  of  traders  distinctly  defined  in 
the  ordinance.  It  was  expressly  held  there  that  dealers  in 
or  manufacturers  of  different  articles  of  merchandise  might 
in  the  discretion  of  the  municipal  authorities  be  subjected, 
in  separate  classes,  to  license  taxes  varying  in  amount  as 
to  each  of  the  classes.  Of  course  it  follows  that  the  over- 
looking of  manufacturers  of  shoes  would  not  render  invalid 
a  tax  upon  another  company  whose  product  was  ice, 
tobacco  or  cotton  goods.  It  is  therefore  settled  that  the 
only  uniformity  contemplated  in  the  constitutional  restric- 
tion (Const.,  Art.  V.,  Sec.  3)  is  that  between  those  belong- 
ing to  the  same  class  (State  railroad  tax  cases,  supra)  and 
it  would  seem  almost  needless  to  cite  authorities  othei  than 
State  V.  Worth,  supra,  in  support  of  the  proposition  that 
the  Legislature  had  the  authority  to  delegate  to  the  defend- 
ant the  power  to  make  such  levies.  Const.,  Art.  VIII., 
See.  4. 

The  levy  complained  of  was  not  imposed  upon  property 
but  upon  the  business  of  selling  second-hand  clothing. 
Had  the  tax  been  imposed  upon  the  clothing  sold  as  a  prop- 
erty tax,  it  must  have  been  levied  in  conformity  to  the 
reqniremcnts  of  the  Constitution  both  as  to  uniformity  and 
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value.  But  it  was  within  the  sound  discretion  of  the 
municipal  legislators,  if  they  were  empowered  to  tax  the 
■occupation  or  business  at  all,  to  determine  what  amount 
should  be  paid  by  every  person  belonging  to  a  well-delined 
class  pointed  out  in  an  ordinance.  State  v.  Powell^  supra. 
It  is  clear  that  the  city  had  authority  to  "  levy  and  collect 
a  license  tax  for  the  privilege  of  carrying  on  any  trade, 
profession  or  business  "  within  the  limits  of  the  city  not 
■only  under  tlie  charter  but  under  the  general  law.  State 
v.  Worthy  supra  :  Code^  Sec.  3800.  Whatever  power 
the  Legislature  possesses  under  the  Constitution  has  been 
delegated  to  the  municipality,  and  the  question  for  consid- 
eration here  is,  not  whether  the  Court  in  the  exercise  of  a 
sound  discretion  will  hold  the  ordinance  to  be  just,  rea- 
sonable or  wise,  but  whether  resolving  all  doubts  as  to  the 
exercise  of  legislative  authority  by  its  agent  as  would  be 
done  in  favor  of  a  statute  enacted  by  the  Legislature  itself, 
it  clearly  appears  that  the  ordinance  is  unconstitutional. 
The  authority  "to  levy  and  collect  a  license  tax  for  the 
privilege  of  carrying  on  any  trade,  profession  or  business,"*' 
subject  to  a  prescribed  limit  as  to  amount,  necessarily  car- 
ried with  it  by  implication  the  power  to  classify  the  varioris 
kinds  of  business,  just  as  the  Legislature  might  have  done. 
If  therefore  it  be  conceded  that  the  Court  can  revise  the 
classification  adopted  by  the  city,  when  it  does  noi  appear 
upon  its  face  that  there  was  a  purpose  to  discriminate  in 
restraint  of  trade,  there  is  no  reason  why  any  one  of  the 
taxes  imposed  in  schedule  B.  and  C.  of  Chapter  116,  laws 
18',K>,  of  the  revenue  act,  should  not  be  brou<jrht  before  the 
cotirts  for  rin-iew  on  thj  i^round  that  it  is  unreasonble  to 
levy  it  on  that  particular  cla-^s  of  subjects,  though  it  be 
admitted  that  it  sometimes  constitutes  a  distinct  kind  of 
business,  because  some  dealer  may  have  chosen  to  make 
his  business  mi)re  general  in  iti  character.      Intheabsence 
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of  any  evidence  of  a  purpose  to  break  down  the  sale  of 
this  species  of  goods,  courts  are  powerless.  It  is  the  pecul- 
iar province  of  the  Legislature  to  reform  the  laws  so  as  to 
make  the  benefits  extend  to  and  the  burdens  bear  equally 
apon  all  classes  of  people. 

The  plaintiff  (complains  that  in  addition  to  the  tax  of 
four  dollars  per  month  levied  upon  her  as  a  dealer  in  sec- 
ond-hand clothing,  she  is  liable  under  another  ordinance 
to  a  license  tax  of  one  dollar  per  month  for  the  privilege 
of  s>3lling  other  general  merchandise.  If  the  city  of  Wil- 
minirton  would  have  been  authorized  to  levy  the  tax 
imposed  in  Worth^s  case  upo!i  a  general  merchant,  not- 
withatanding  the  fact  that  he  added  to  his  general  business 
that  of  wholesale  dealer  in  ice,  it  is  clear  that  the  plaintiff 
could  not  evade  a  tax  on  one  distinct  business  by  combin. 
ing  with  it  another.  Because  clothing  may  be  compre- 
hended under  general  merchandise,  the  courts  cannot  (jues- 
tiou  the  honesty  or  the  soundness  of  the  discretion  of  the 
city  authorities  in  sub-dividing  a  larger  class  of  dealers 
into  two  or  more,  distinguished  by  the  lines  of  goods  sold 
by  each.  Indeed,  it  is  the  duty  of  the  courts  to  impute  to 
all  who  exercise  legislative  authority  proper  motives  and, 
as  between  two  constructions  of  their  legislation,  to  adopt, 
if  [K>ssi])le,  that  which  brings  it  within  the  purview  of  their 
powers.  State  v.  Moore,  104  N.  C  ,  714.  It  does  not 
6€€m  to  be  contended  that  the  municipality  is  attempting 
to  exact  from  the  plaintiff  license  taxes  greater  in  the 
a^fjrei^ate  vearlv  amount  than  the  limit  fixed  by  the 
charter,  though  another  ordinance  provides  that  a  tax  of 
one  dollar  per  month  shall  be  imposed  on  general  mer- 
chants and  four  dollars  on  any  dealer  whose  business 
in  part  or  in  whole,  is  selling  second-hand  clothing, 
eince  the  limit  applies  only  to  the  amount  of  any  single 
license  tax,  not  to  the  aggregate  amount  of  two  when  the}' 
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are  lawfully  iinposed.  The  rule  laid  down  in  State  v. 
Powell  precludes  ub  from  reviewing  the  exercise  of  the 
discretion  in  classifying  those  subjected  to  such  burdens  or 
in  determining  what  amount  shall  be  imposed  upon  each. 
But  the  Constitution  of  North  Carolina  authorizes  the  Leg- 
islature not  only  to  impose  a  license  tax  upon  the  occupa- 
tion of  selling  but  a  property  tax  upon  the  goods  sold,  pro- 
vided the  statute  upon  its  face  allows  no  discrimination, 
and  subject  to  the  same  restrictions  the  Legislature  may 
delegate  this  power  to  municipalities.  State  v.  St-evenson^ 
109  N.  C,  730. 

The    plaintiff,  by  way    of   recital,  sets    forth    that    the 
defendant  has    passed    and  has    already    enforced  another 
ordinance,  which  imposes  a  fine  of  fifty  dollars   for  selling 
or  ofi'ering  for  sale  second  hand-clothing   without   having 
it  disinfected  by  fumigation  and  by  paying  a    price   fixed 
according  to  the  nature  of  the  garment  as  set  forth  in  the 
ordinance.     A  part  of  the  relief  asked  is  not  only  that  the 
city  authorities  be  restrained  from  collecting  more    than 
one  dollar  per  month  as   a   license   tax   but  that   they   be 
restrained  from  exacting  in  future  fees  so  large  as  plaintiff 
has  paid  for  disinfecting  the  clothing  now  on  hand.     This 
ordinance    was    passed    clearly    in    the    exercise  of  police 
power  claimed  to  have  been  delegated  by  the  State,  and  is 
an  assumption  of  authority  quite  distinct  from   the  power 
to  levy  license    or    taxes.     Though    relating    to   the  same 
subject  matter,   the   validity  of  the  two  acts  is  in  no  way 
dependent  upon  the  same  grants  of  power  {State  v,  Steven- 
son^ supra,)  and  the  passage  of  the  one  has  no  bearing  upon 
the  right  to  enact  the  other.     The  previous  passing  of  the 
ordinance,  requiring  disinfection,  does   not  tend   to  show 
that  the  ordinance,  the  enactment  of  which  was  declared 
in  PoicelVs  case  to  be  an   unreviewable  exercise  of  sound 
discretion,  was  unauthorized.     The  license  tax   was  law- 
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folly  imposed,  if  the   municipal  it}'   was  clothed  with  thfe 
power  to  classify,  and  did  not  discriminate  in  the  exercise 
of  its  delegated  authority.     The  ordinance   requiring   dis- 
infection was  enacted    ostensiblj,    and    until  direct    and 
unquestionable  proof  to   the   contrary  is  offered    must  be 
deemed  in  reality  to  have  been  passed,    for  the  protection 
uf  the  public    health,     "  The  Legislature    is    empowered 
under  the  organic  law  in   the  exercise  of   its  police  power 
to  restrict  an  individual  by  direct  enactment  in  the  asser- 
tion of  such  dominion  or  control  over  his  own  property  or 
premises  as  may  result  in   injury    to  others,  provided  the 
prohibitory  or  restraining  statute  does  not  upon   its  face 
discriminate  in   favor  of  one    person  or  class  of  persons 
over  another.     And  though    the  law-making    power    can 
create  a  T-unicipal  corpoiation    and  delegate  legislative 
authority  to  it,  it  cannot  clothe  the  creature  with  power  to 
do  what  the  Constitution  prohibits  the  creator  from  doing." 
State  Y. Tenant  (28  Am.  St.  Rep.,  716,  and  note)  110  N.  C, 
609;   Siuie   v.    Moore,  (17  Am.  St.  Rep.,  696)  104   N.  C, 
714;  Magler  v.  Kansas,  123  U.  S.,  623.     When  the  muni- 
cipality, however,  attempts  to  abuse  a  power  expressly  and 
rightfully  gaan ted  to  it,  by  restricting  the  dominion  of  the 
owner  over  his  property,  not  according  to  a  rule  general 
and  uniform  in  its  application  to  a  clnss  of  persons  or  to  a 
classification    of  property,   the  ordinance    imposing  sucli 
restraint  is  unconstitutional  and  void.      State  v.  Tenant, 
^pra,  and  authorities  there  cited.     But  the  charter  (Pri- 
vate Laws  1879,  Ch.  42,  Sec.  18)  empowers  the  municipal 
authorities    "  bv  all  needful    ordinances    to    secure  order, 
health,  quiet  and  safety  "  within  the  limits  of  the  city.     It 
was  not  unreasonable  to  require  one  who   was  engaged  in 
fhe  Bale  of  second-hand  clothing  to  turn  it  over  to  the  city 
authorities  to  be  disinfected.     It  is  a   matter  of  universal 

knowledge  that  such  clothing  is   the   raeaiis  often  of  com- 
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mnnicatiDg  coiUagioas  and  dangerous  diseases,  and  it  was 
but  a  proper  and  lawful  use  of  the  authority  to  protect  the 
health  of  the  community  under  local  government  of  the 
city  to  use  the  means  adopted  to  prevent  the  introduction 
of  disease.  The  right  to  sell  or  to  buy  such  articles  is  not 
an  absolute  one,  but  may  be  subjected  to  such  restriction 
by  the  law-making  power  entrusted  with  the  authority,  as 
may  be  necessary  to  make  its  exercise  consistent  with  the 
safety  and  security  of  others. 

The  general  property  tax  being  imposed  under  a  dis- 
tinct grant  of  authority  must  be  considered  separate  and 
apart  from  the  exercise  of  any  other  power,  and,  so  con- 
sidered, just  such  an  ordinance  as  that  under  consideration 
has  been  declared  to  be  in  conformity  with  the  constitu- 
tional requirements  and  consistent  with  the  ad  valorem 
levy  on  property.      Gatlin  v.  Tarhoro^  78  N.  C,  119. 

The  plaintiif  was  not  entitled  to  recover  damages  from 
the  municipality  for  passing  an  ordinance  in  the  exercise 
of  its  legislative  authority  as  a  branch  of  the  gov- 
ernment {Moffitt  v.  Asheville,  103  N.  C,  237 — 14  Am. 
St.  Rep.,  810,  and  note)  and  cannot  maintain  her  status  in 
court  upon  any  such  claim  as  a  cause  of  action. 

The  only  other  remedy  which  the  plaintiff  demands,  and 
upon  which  she  bases  her  claim  of  right  to  maintain    the 
action,  is  an  injunction  against  the  collection  of  the  license 
tax  of  $4  per  month,  and  against  collecting  the  amount 
now  paid  for  disinfecting.     Under  the  provision  contained 
in  Section  76,  Ch.  119,  of  the  Laws  of  1895,  the  injunction 
will  not  lie  to  restrain  the  municipality  unless  it  appear 
that  the  levy  or  assessment  was  illegal.     If,  as  has  been 
shewn,  it  was  competent  to  classify  dealers  in  second-h^nd 
clothing  separately  from  vendors  of  other  articles  of  general 
merchandise,  it  would  follow  that  it  was  no  more  illegal 
for  the  city  to  exact  one  dollar  per  month  on  one  class  siiid 
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four  dollars  per  month  on  another,  as  license  tax  for  dis- 
tinct kinds  of  business,  than  it  would  have  been  to  exact 
$66  per  annum  and  an  additional  merchant  license  fee  of  $1 
per  month  in  Wortk^s  case,  had  the  wholesale  ice  dealer's 
establishment  constituted  a  part  of  a  ge  eral  merchants 
store,  or  to  levy  in  addition  to  a  particular  license  tax  a 
uniforni  ad  valorem  tax  on  property.  State  v.  Stevenson^ 
109  K.  C,  730.  The  ordinance  imposing  a  fine  for  failure 
to  have  the  clothing  disinfected  and  fixing  the  cost  of 
faniigating  was  also  within  the  purview  of  the  powers  of 
the  city,  and  this  Court  has  no  authority  to  review  the 
schedule  of  charges  fixed  by  it.  If  the  municipality  has 
abused  the  powers  granted,  it  is  a  grievance  for  which 
complain  tmay  be  made  to  the  Legislature,  whose  province 
it  is  to  restrict  or  withdraw  entirely  its  legislative 
authority.  But  it  is  obvious  that  the  extraordinary  power 
of  the  courts  cannot  be  invoked  to  restrain  the  exercise  of 
a  discretionary  Legislative  power,  and  it  is  as  well  settled 
that  the  action  for  damages  at  law  for  the  alleged  wrongful 
exercise  of  such  powers  will  not  lie.  We  think  therefore 
that  there  is  not,  in  any  aspect  of  the  case,  a  statement  of 
a  cause  of  action,  since  no  amendment  could  be  made 
which  would  establish  an  apparent  right  to  either  a 
restraining  order  now  or  a  verdict  for  damages  on  the  trial 
of  the  action.  There  was  no  error  in  dissolving  the 
restraining  order.  No  Error. 

FuRCHES,  J.  (dissenting):  The  plaintiff  is  a  merchant 
in  the  City  of  Newbern,  carrying  a  stock  of  about  $1,500, 
one-tenth  of  which,  or  $150,  is  second-hand  clothing. 
The  city  has  one  ordinance  taxing  all  merchants  $1  per 
month  for  the  privilege  of  merchandising  within  its  corpo- 
rate limits,  and  another  ordinance  requiring  all  merchants 
dealing  in  second-hand  clothing  to  submit  them  to  the  city 
aothorities  for  fumigation  to  be  done  at  the  expense  of  the 
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owner,  and  imposing  a  fine  of  $50  if  this  is  not  done  ;  and 
a  third  ordinance  imposing  another  tax  on  dealers  in  sec- 
ond hand  clothing  of  $4  per  month. 

The  plaintiff  claims  that  this  legislation  on  the  part  of 
the  city  is  unlawful,  unconstitutional  and  oppressive,  and 
brings  this  action  to  enjoin  and  restrain  the  city  from 
enforcing  these  ordinances  which  require  her  to  submit 
the  clothing  for  fumigation,  and  to  pay  the  privilege  tax 
of  $4  per  month  for  selling  second-hand  clothing. 

The  first  of  these  ordinances  providing  for  fumigation, 
falls  under  the  doctrine  of  police  regulations.     And  it  has 
been  held  at  this  Term  in  State  v.  Taft  that  second-hand 
clothing  is  not  per  se  a  nuisance,  and  their  sale  could  not 
be  prohibited  without  evidence  that  they  were  infected,  or 
had  been  brought  from  a  place  known   to  be  infected  with 
contagions  diseases.     Then,  under  what  is  known    in   law 
as  the  power  .of  police  regulation,  they  might  do  so.      And 
as  it  is  known  that  more  than   ordinary   danger   exists   in 
the  handling  and  distribution  of  this  class   of  goods   than 
in  first  hand  goods,  the  city  or  town  might  require  them  to 
be  subjected  to  a  pr.  cess  of  fumigation,  as  a  kind  of  quar- 
antine and  protection  against  this  extra  danger.     All   this 
is  allowed  under  what  is  known  as  the  police  power  of  the 
government,  city  or  town,  and  wo  do  not  see  that  plaintiff 
has  any    grounds  to    complain  of  the    second   ordinance, 
requiring  her  to  submit  her  goods  of  this  kind  to  fumiga- 
tion. 

But  the  next  ordinance  requiring  her  to  pay  a  tax  of  $4 
per  month  for  the  privilege  of  selling  these  goods,  falls 
under  the  law  of  taxation.  The  police  power  of  the  city 
has  nothing  to  do  with  it.  The  power  of  taxation  exists 
in  all  municipal  governments.  They  could  not  exist  "with- 
out  this  power.  Desty  on  Taxation,  50.  But  this  power 
is  regulated  and  restricted  by  the   Constitution,  and    also 
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by  the  Acts  creating  municipalities.  All  taxes  levied  on 
property  must  be  ad  valorem  and  uniform.  Constitution, 
Art.  v.,  Sec.  3.  This  section  also  authorizes  the  taxation 
of  trades,  professions,  &c.,  and  does  not  in  terms  provide 
that  they  shall  be  uniform.  But  this  Court  in  construing 
this  section  of  the  Constitution  has  held  that  it  means,  that 
this  tax  shall  be  uniform.  Gatlin  v,  Tarhoro,  78  N.  C,  119. 
And  the  question  presented  is,  is  this  a  uniform  tax  levied 
for  the  purpose  of  revenue  to  support  the  City  government ' 
oris  it  an  attempt  to  do  by  taxation  what  it  has  no  right  to 
do  under  its  police  power — destroy  this  business  in  the  City 
of  Xewbern  ?  This  is  a  business  in  which  persons  of  small 
means  are  most  likely  to  engage,  as  it  does  not  require 
mnch  capital  to  carry  it  on.  And  it  is  easy  to  see  that  a 
tax  upon  the  privilege  of  carrying  on  any  mercantile  busi- 
ness, of  nearly  one-third  of  the  capital  per  annum,  will 
destroy  it.  And  while  it  is  the  duty  of  the  Court  to  attrib- 
nte  good  motives  to  the  city  authorities  and  to  put  such  a 
construction  upon  their  legislation  as  to  sustain  its  legal- 
ity, if  it  is  susceptible  of  such  construction,  it  is  equally 
the  duty  of  the  Court  not  to  sustain  them,  if  it  appears  that 
their  acts  are  in  contravention  of  the  Constitution,  or  of 
well-defined  personal  rights.  Treating  this,  as  we  must 
treat  it,  as  purely  an  act  for  revenue,  we  cannot  see  why 
persons  engaged  in  the  sale  of  this  kind  of  merchandise 
shall  pay  four  times  as  much  for  the  privilege,  as  those 
engaged  in   selling  first-hand  clothing. 

And  taking  into  consideration  the  three  ordinances 
referred  to  above,  it  is  apparent  to  us  that  the  purpose  of 
this  legislation  was  to  run  this  business  out  of  the  trade  in 
Sewbern,  and  in  coming  to  this  conclusion  we  do  not  attrib- 
nte  bad  motives  to  the  city  fathers  who  passed  these  ordi- 
nances.    We  suppose  they  thou   lit  it  would  be  a  good  thing 
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for  the  city  to  do  so.      But  we  only  hold  that  there  are 
legal  reasons  why  they  cannot  do  so. 

But  18  this  tax  uniform,  as  required  by  the  Constitution, 
and  construed  in  Oatlin  v.  Tarboro^  supra?  It  is  seriously 
contended  that  it  is,  and  State  v.  Worthy  116  N.  C,  1007; 
State  V.  Moore^  104  N.  C,  714,  and  State  v.  Stevenson^  109 
N.  C,  730,  are  cited  as  authorities  to  sustain  this  conten- 
tion. And  while  this  case  presents  an  interesting  ques- 
tion, involving  constitutional  powers  and  personal  rights, 
it  seems  to  us  that  it  is  distinguishable  from  the  cases 
cited  for  defendant. 

State  V.  Stevenson  was  for  not  returning  purchases  as 
required  by  the  revenue  act,  for  the  reason,  as  he  claimed, 
that  he  was  protected  by  the  law  of  Inter-State  Commerce. 

State  v.  Moore  was  an  indictment  for  selling  thirteen 
pounds  of  cotton  after  night,  without  complying  with  the 
terms  required  by  the  statute  and  was  sustained  by  this 
Court  upon  the  ground  that  it  fell  within  the  lines  of  the 
police  powers  of  the  State,  which  we  have  seen  have  noth- 
ing to  do  with  the  case  now  under  consideration. 

State  V.   Worth  was  an  indictment  for  violating  an  ordi" 
nance   of  the   city  of  Wilmington,   putting   a   tax  on   all 
manufacturers  of  ice,  who  also  should  have  the  privilege 
of  selling  at  wholesale  or  retail.     And  this  Court  held  tliat 
the  ordinance  was  constitutional  ;  that  manufacturers  of 
ice  were  a  distinct  class  and  that   the   tax   applied   to   all 
such  manufacturers  alike,  and,  nothing  more  appearing  to 
the  Court,  the  ordinance  was  sustained.     It  was  contended 
in  that  case  that  "  manufacturer"  was  a  generic  term,  and 
the  same  tax  should  be  put  on  all  manufacturers — on    the 
shoemaker  at   his   bench — on    the   manufacturer   of  eteani 
engines,  or  of  ice,  to  make   the   tax  uniform.     The  Court 
did  not  agree  to  this  proposition,  and    it   is  claimed    that 
the  decision  in   M^orth\s  case  is  in  effect  an  adjudication  of 
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this  case  in  favor  of  the  defendant.     We  do  not  think  so. 

There  must  be  a  line  drawn  somewhere,  or  that  beneficent 
prorision  of  (he  Constitution  requiring  uniformity  of  tax- 
ation will  be  emasculated  and  destroyed.     It  may  be  that 

Worth's  case  is  as  far  as  we  ought  to  go.  But  whether 
this  be  so  or  not,  there  seems  to  be  quite  a  distinction 
between  it  and  the  one  under  consideration.  It  is  true 
that  *' manufacturer  "  is  a  generic  term,  but  this  is  subdi- 
vided into  many  kinds  of  manufacturers — such  as  a  manu- 
facrurer  of  cotton,  of  tobacco,  steam  engines,  farming 
implements,  and  so  many  others  that  the  generic  term, 
"manufacturer,"  does  not  amount  to  a  definition,  and  one 
gets  no  definite  information  as  to  the  business,  in  which 
the  party  is  engaged,  from  this  general  term. 

It  is  contended  that  "  merchant  "  is  a  generic  name,  and 
iDclndes  all  persons  who  buy  and  sell  goods  of  any  kind  ; 
that  a  man  who  sells  liquor  or  drugs  or  horses  is  a  mer- 
chant. So  he  may  be  in  the  broad  "  generic  "  sense.  But 
they  have  another  well-defined  cognomen.  If  you  were 
asked  as  to  the  business  of  a  druggist,  you  would  not  be 
likely  to  say  he  is  a  menrliant  in  Raleigh;  if  you  were  to 
ask  as  to  what  business  B.  was  engaged  in,  and  he  was  a 
liquor  dealer,  3'ou  would  not  be  likely  to  say  he  is  a  mer- 
chant in  Morganton  ;  or  if  you  were  asked  as  to  the  busi- 
ness of  C.  who  owns  a  livery  stable  and  buys  and  sells 
horses,  you  would  not  be  likely  to  say  he  is  jne  of  the  mer- 
chants of  Newborn.  But  if  you  were  asked  as  to  the 
plaintiflTs  business,  j^ou  would  most  likely  say  she  is  a  mer- 
chant in  Newbern.  That  would  convey  the  business  defi- 
nition as  to  her  occupation.  You  would  be  no  more  likely 
to  go  on  and  saj'  that  she  has  a  mixed  stock  of  goods  of  first- 
hand clothing  and  second-hand  clothing,  than  you  would 
he  likely  to  say  that  Sherrill  &  Co.,  of  Statesville,  carry  a 
general  line  of  merchandise,  also  ready-made  clothing  and 
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family  groceries.  Such  definitions  as  these  would  not  likely 
be  given,  unless  specially  called  for  by  someone  interested 
in  knowing  more  about  the  business  than  simply  to  know 
whether  he  was  a  merchant. 

It  is  admitted  that  in  order  to  sustain  this  legislation  on 
the  part  ot'defendant,  treating  it  simply  as  a  revenue  act, 
they  may  make  the  same  distinction  and  discrimination 
against  any  merchant  in  Newbern,  who  sells  shoes  as  a 
part  of  his  stock,  or  who  sells  tobacco  as  a  part  of  his  stock, 
or  who  sells  first-hand  clothing  as  a  part  of  his  stock.  And 
without  enumerating  further,  that  they  may  select  any  arti- 
cle of  merchandise  and  discriminate  against  the  merchant 
who  sells  it  400%  if  they  choose  to  do  so.  And  it  is  con- 
tended there  is  no  Constitution,  no  law,  and  no  power  to 
protect  the  unfortunate  merchant  from  such  unjust  discrim- 
ination. We  cannot  give  our  assent  to  such  a  proposition. 
And  as  it  is  admitted  that,  unless  the  term  "  merchant  " 
can  bo  thus  chopped  up ^  the  tax  imposed  by  this  ordinance 
is  not  uniform,  I  therefore  think  that  there  is  error. 

Faircloth,  C.  J.:     I  concur  in  the  dissenting  opinion. 


J.  H.  CRABTREE  &  CO.  v.  C.  J    SHEELKY,  et  al. 

Neil)  Trial  for  Newly  Discovered   Teaiiiaony — Discretion- 
ary  Povier  of  Court  to  Reverse  Judgment. 

Civil  action,  on  appeal  from  Craven  Superior  Court.    A 
motion  was  made  in  this  Court  that  the  case  be  remanded 
for  a  new  trial  on   the  ground  of  newly  discovered  testi- 
nionv. 

Mr,  M.  DeW,  Stevenson^  fi»r  plaintiffs. 
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Messrs.  O.  H,  Gmon^  W.  D.  M elver  B,nd  W,  E.  Clarke^ 
for  defendants  (appellants). 

Per  Curtain.  Upon  reading  the  aflBdavit  and  hearing 
the  motion  of  defendant  for  a  new  hearing  for  newly  dis- 
covered testimony,  it  is  ordered  in  the  exercise  of  the  dis- 
cretionary power  of  the  Court  that  the  judgment  be  reversed 
and  the  sale  be  set  aside.  Brcncn  v.  Mitchell^  102  X.  C, 
347. 

The  suggestion  is  made  that  the  court  below  inquire 
whether  the  true  interest  of  all  parties  would  not  be  pro- 
moted by  a  sale  of  the  property  in  separate  lots. 

New  Hearing.* 


CLARENCE    DELAFIELD  v.   LEWIS   MERCER    CONSTRUC- 
TION COMPANY. 

Reference — Practice — Discretion  of  Court — Payment  hy 
Draft — Merger  of  Account  for  Material  in  Draft — 
Burden  of  Proof, 

1.  The  refusal  of  a  court  to  re-refer  a  case  to  a  referee  to  hear  fur- 

ther ti'Btiiuony  is  a  discretioDary  matter. 

2.  Where  a  creditor  who  ha 8  been  made  a  party  to  an  action 

agrainst  a  corporation  in  which  a  receiver  has  been  appointed, 
fails  to  prosecute  his  claim  in  such  action  but,  instead,  insti- 
tutes separate  action,  it  is  not  error  to  order  a  distribution 
of  the  funds  in  the  receiver's  hands  before  such  creditor's 
separate  suits  are  determined,  when  it  does  not  appear  that 
he  could  not  have  had  his  claim  adjusted  in  the  main  action. 


•It  was  held  in  Brmon  v.  MlichelU  that  new  heariiiKS  or  new  trials  (granted  by 
U>e  Appellate  Court  in  the  exercise  of  Its  tllscretlnu  for  newly  discovered  testi- 
mony would  not  be  reported  as  precedents. 
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3.  Where  a  note  or  acceptance  is  given  on  a  precedent  debt,  the 

presamption  is  that  it  was  not  taken  by  the  creditor  in  pay- 
ment of  the  debt,  and  the  onus  is  on  the  debtor  to  show  the 
contrary ;  otherwise,  when  the  note  or  acceptance  is  taken 
contemporaneously  with  the  contracting  of  the  debt ;  hence, 

4.  Where  a  water- works  construction  company  ordered  pipe  from 

a  manufacturer,  who  replied  that  he  would  ship,  but  terms 
were  *'cash ;  immediate  payment,^^  and  the  company  replied 
that  it  would  pay  cash  in  the  following  manner — a  banking 
house  to  which  the  company  had  sold  the  City  of  Xewbern 
water  works  bonds  would  accept  the  drafts  of  the  pipe  manu- 
facturer payable  at  three  months,  with  interest,  for  the 
amount  of  each  month's  delivery  of  pipe;  and  the  terms 
were  accepted  by  the  manufacturer  whose  drafts  the  bank- 
ing house  accepted  and  deposited  bonds  as  collateral ;  Held, 
that  the  company  was  discharged  from  liability  on  the  con- 
tract for  the  pioe. 

5.  The  allowance  of  commissions  to  receivers  appointed  by  the 

court,  by  consent,  to  fiaish  uncompleted  water  works,  is  pre- 
mature before  the  work  is  finished,  as  it  cannot  be  deter- 
mined until  then  whether  such  allowance  is  excessive  or  too 
little. 

Civil  action,  hoard  before  McTver^  J,,  at  May  Term, 
1S95,  .of  Craven  Superior  Court.  From  the  judgment 
rendered  the  Snow  Steau)  Pump  Company  and  Riter  & 
Conly  ai)pealed.  The  history  of  the  case  and  the  facts  per- 
tinent to  the  appeal  are  fully  stated  in  the  opinion  of  Chief 
Justice  Faircloth. 

JMv.v/'*.  M,  Dc  W,  Stevenson^  \V,  W,  Clark  and  O,  H, 
Guifffiy  for  plaintiifs  (appellants). 

J/<^y,v/•^.  Iredell  Meares^  C.  R.  Thonnxa  and  \V,  D,  McTver. 
for  defendants. 

FAiRruoTH,  C.  J. :  If  we  have  been  able  to  read  the  volu- 
minous recM>rd  in  this  ease  correc.tlv,  we  find  :  That  in 
January,  1S94,  the  j>Iaintiff  Delafield  instituted  this  action 
against  the  Lewis  Mereer  Construction  Company  to 
recover  the  amount   due  on    a  promissory  note,  for  wliicdi 
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he  had  previously  attached  defendant's  property.  Several 
other  attachments  had  been  levied  on  defendant's  property. 
At  February  term,  1894,  the  several  creditors  were  made 
parties  to  this  action  and  filed  answers.  At  the  same  term 
the  Chattanooga  Foundry  &  Pipe  Works  Wiis  made  a 
party  defendant  and  allowed  to  interplead  and  set  up  its 
claim  against  the  defendants.  At  spring;  term,  1894,  the 
Snovr  Steam  Pump  Works  showed  to  the  court  that  it  had 
a  claim  of  $92  against  defendant  company,  and  it  was 
ordered  that  said  Snow  Steam  Pump  Works  be  allowed 
to  interplead  as  to  the  same  and  file  an  answer  setting  up 
said  claim  and  be  made  a  party  for  said  purpose. 

It  is  alleged  in  other  parts  of  the  record  that  the  Snow 
Steam  Pump  Works  had  another  claim  against  defendant 
company,  alleged  to  be  secured  by  a  mortgage  on  some  of 
the  property.  At  February  term,  1895,  a  motion  of  said 
Steam  Pump  Works  "  to  be  stricken  out  as  parties  defend- 
ant to  this  action  was  refused,  it  appearing  to  the  court 
that  said  Steam  Pump  Works  is  a  necessary  party  to  the 
action.''  On  June  1,  1>94,  on  its  own  application,  the 
Snow  Steam  Pump  Works  obtained  leave  of  the  judge 
presiding  to  bring  an  action  against  the  receivers,  pre- 
viously appointed,  to  recover  the  machinery  alleged  to  have 
been  conveyed  in  said  mortgage.  At  spring  term,  1894,^ 
the  following  order  w^s  made:  "It  is  by  consent  ordered 
that  this  action  be  referred  to  H.  G.  Connor  to  hear  and 
consider  the  claims  and  demands  of  all  parties  to  this 
a<'tion,  and  all  persons  who  shall  become  parties  thereto, 
or  file  chiims  in  said  action,  and  to  find  his  conclusions  of 
fact  and  law  in  regard  to  all  contentions  of  such  parties 
and  claimants,  and  that  he  report,  <fec."  ^  After  due  notice 
to  all  parties  in  interest,  the  hearing  was  had  before  the 
referee,  all  parties  being  represented.  The  counsel  of 
the  Snow  Steam  Pump  Works  made  a  special  appearance 
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*'  reserving  all  rights  with  respect  to  any  motions  now 
pending  in  said  cause"  but  offered  no  evidence  before  the 
referee. 

At  May  term,  1895,  the  Snow  Steam  Pump  Works  filed 
an  application  to  the  court  that  the  report  of  the  referee 
be  referied  back  to  him  for  the  purpose  of  hearing  further 
evidence,  &c.,  which  motion  was  refused.  At  said  term 
tlie  report  was  confirmed  and  judgment  rendered,  from 
which  only  the  Snow  Steam  Pump  Works  and  the  Chat 
tanooga  Foundry  &  Pipe  Works  appealed. 

The  Snow  Steam  Pump  Worl.s  filed  no  exceptions  to 
the  referee's  report,  either  as  to  his  conclusions  of  fact  or 
luw,  nor  any  to  the  judgment,  except  (1)  The  refusal  to 
re-iefer  the  matter,  which  was  a  discretionary  matter.  (2) 
That  there  was  error  in  ordering  a  distribution  of  the  fund 
in  the  handsbf  the  receivers  until  the  appellants'  separate 
actions  are  determined.  This  must  be  overruled,  as  no 
reason  appears  why  such  claims  of  this  appellant  could  not 
have  been  determined  in  this  action. 

The  Chattanooga  Foundry  &  Pipe  Works'  claim  is  for 
pipeisi  and  other  material  furnished  the  Lewis  Mercer  Con- 
■struction  Co.  for  constructing  water-works  in  the  city  of 
Newbern  under  a  written  contract.  It  is  admitted  and 
agreed  that  the  correspondence  appearing  in  the  record 
constitutes  the  whole  of  the  contract,  entered  into  in  the 
spring  of  1893,  under  which  a  large  amount  of  the  mate- 
rial was  shipped  and  delivered,  and  on  January  11,  18'.>4, 
the  Chattanooga  Company  served  a  notice  of  stoppage  in 
traiisitu  on  the  railroad  c  mpany  at  Newbern,  on  whose 
right  of  way  some  of  the  material  still  remained.  In  tue 
view  we  take  of  this  case,  the  alleged  right  of  stoppage  ht 
transitu  is  unimportant. 

The  contract  being  in  writing,  its  construction  is  for  the 
•court  and  not  for  the  jury.     SMar's  v.  Johnson^  65   N.   C, 
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104.  Looking  at  the  contract,  we  find  that  on  May  3^ 
1893,  the  Lewis  Mercer  Company  sent  an  order  to  the 
Chattanooga  Company  for  material  to  build  the  Newborn 
Water- Works.  On  May  8th,  they  replied  they  would  do  80» 
setting  forth  particulars  as  to  quantity,  size,  price,  &c.^ 
adding  "  Terms  cash,  immediate  acceptance."  On  May 
10,  1893,  the  Lewis  Mercer  Company  said  :  "  We  can  pay 
you  cash  in  the  following  manner  :  We  enclose  you  a  card 
of  the  banking  bouse  to  whom  we  have  sold  the  City  ot" 
Xewbern  Water-Works  bonds.  They  will,  accept  your 
drafts  on  them  at  three  months  for  all  pipe  delivered  each 
month  at  Newbern,  N.  C.  In  reference  to  the  firm  of 
John  F.  Zebley  &  Co.,  we  refer  you  to  the  Citizen's  Bank 
of  Newborn,  N.  C.  John  F.  Zebley  &  Co.  bought  the 
bonds  of  the  company  which  we  organized,  and  furnished 
118  with  cash  to  build  these  works.  Kindly  advise  us  at 
once  if  you  wish  to  enter  order  on  above-mentioned  terms, 
as  we  consider  that  when  John  Y.  Zebley  &  Co.  accept 
your  drafts  on  them  at  three  months,  it  is  equivalent  to 
cash.  Of  course  you  understand  those  acceptances  carry 
6^  interest.  "  After  some  correspondence  about  freight,. 
manner  of  shipping,  (fee,  the  Chattanooga  Company  re- 
plied :  "  We  wrote  you  on  the  16th  of  the  month  in  which 
we  accepted  the  terms  and  conditions  upon  pipe  and 
specials  delivered  at  Newbern,  N.  C,  per  your  letter  of 
Mav  10th.  These  ternrts  were  drafts  to  be  made  at  three 
months  for  all  pipe  delivered  each  month  at  Newbern, 
X.  C.  I  accepted  the  order  by  telegraph,  but  since  have 
thought  it  would  require  some  little  explanation."  These 
mutual  statements  are  repeated  in  other  communications,, 
and  instructions' given  for  shipping,  invoices  ordered,  (fee. 
On  May  20th,  the  Chattanooga  Company  inquired  of  R.  G. 
Dnn  &  Co.,  a  mercantile  agency  in  Baltimore,  Md.,  as  to 
the  condition  of  John  F.  Zebley  &  Co.,   and   receiving  in 
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reply,  "  Lewis  Mercer  Construction  Co.  and  Zebley  con- 
sidered good  for  drafts  referred  to."  On  May  22d,  John  F. 
Zebley  &  Co.  replied  to  Chattanooga  Company,  "  Will 
accept  your  three-months'  draft  on  us  for  pipe  delivered 
■each  month  to  the  Lewis  Mercer  Construction  Co.,  at  New- 
bern.  N.  C,"  and  gave  references  to  three  responsible 
parties. 

On  May  23d  the  Chattanooga  Company  said  to  the  Lewis 
Mercer  Company,  ''  We  are  ready  now  to  commence  ship- 
ment of  pipe  to  you,"  stating  that  Zebley  had  agreed  to 
accept  drafts,  &c.  A  few  days  later,  at  the  instance  of 
the  Lewis  Mercer  Company,  Zebley  &  Co.  placed  some  of 
the  bonds  with  the  Chattanooga  Company  as  collaterals, 
and  the  shipments  commenced.  Late  in  1893  or  early  in 
1894  it  developed  that  Zebley  &  Co.  and  the  Lewis  Mer- 
cer Company  were  insolvent. 

Our  conclusion  is  that  bv  the  terms  and  intent  of  the 
t'ontract,  the  drafts  drawn  by  the  Chattanooga  Company 
and  their  acceptance  by  Zebley  &  Co.,  and  the  deposit  of 
the  bonds  of  the  city  of  Newborn  with  the  former  was  a 
discharge  of  the  Lewis  Mercer  Company  from  further,  lia- 
bility on  the  contract  for  the  pipe,  &c.,  furnished  by  the 
Chattanooga  Company  to  the  Lewis  Mercer  Company. 
Symington  v.  McLin^  1  Dev.  &  Bat.,  298;  Ligon  v.  Dunn^ 
6  I  red.,  133 ;  Sellara  v.  Johnson^  supra.  We  find  similar 
conclusions  arrived  at  in  the  following:  Whitheck  v.  Van- 
JVess^  11  Johns.  Rep.,  409 ;  jH7aton  v.  Cook,  32  Vt.,  68  ; 
JV^oel  V.  Murray^  3  Kernan  (N.  Y.),  167. 

In  Noel  V.  Murray,  supra,  it  was  held  that  "  where  the 
note  is  received  on  a  precedent  debt,  the  presumption  is 
that  it  was  not  taken  as  a  payment  and  the  amis  is  upon 
the  debtor  to  show  that  it  was  taken  as  a  payment.  But, 
where  it  is  received  conten)poraneously  with  the  contract- 
ing of  the  debt,  the  presumption  is  that   it  was  taken  in 
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pajiiient,  and  the  burden  of  proving  the  contrary  rests  on 
the  creditor."  This  conclusion  makes  it  unnecessary  to 
consider  the  question  of  the  right  of  stoppage  in  transitu, 
and  all  the  exceptions  of  the  Chattanooga  Company  are 
overruled,  as  it  has  no  claim  against  the  Lewis  Mercer 
Company. 

The  want  of   power  in    the    court   to    appoint  receiv- 
ers in  a  case  like  the  present  to  take  charge  of  a  par- 
tially constructed  work  and  finish  the  enterprise,  in  which 
the puiltc  have  no  interest,  has  been  suggested  and  would 
present  a  serious  question  but  for  the  fact  that  the  receiv- 
ers were  appointed  by  consent  of  all  interested  parties,  and 
there  is  no  exception  to  that  aspect  of  the  order.     In  any 
completed   enterprise  in  which   the  public  are  interested, 
and  which  is  called  a  "going  concern,"  the  courts  do  not 
hesitate  to  make,  such   appointments,  for  example,  a  run- 
ning railroad,  but  bow  much  further  the  court  will  go  will 
be  reserved  for  future  consideration.     The  receivers  were 
ordered  to  file  their  accounts  of  receipts  and  disbursements 
with  the  clerk  and  the  cause  retained  for  further  hearing. 
That  part  of  the  judgment  fixing  the  per  cent,  of  commis- 
sions for  the  receivers  was  premature  and  must  be  reversed, 
and  that  matter  will  be  adjusted  when   their  work  is  fin- 
iBhed.     We  cannot  now  see  whether  the  allowance  is  too 
mnch  or  not.      Modified  as  above  stated,  the  judgment  is 

affinned. 

Affirmed,  as  M'odified. 


1 
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W.  H.   WORTH,   STATE  TREASURER,   v.  COMMISSIONERS 

OF  CRAVEN  COUNTY. 

State  Militia — Call  hy  Governor  to  Aid  in  Execution  of 
the  Law — Payment  of  Expenses  Incurred. 

1.  The  expenses  incurred  by  the  State  Guard  when  ordered  out 

by  the  Governor  to  aid  a  sheriff  of  a  county  in  executing  a 
writ  of  possession  must,  in  the  absence  of  special  provision 
by  law,  be  paid  by  the  State  and  not  by  the  county  where 
the  writ  was  served. 

2.  Section  3245  of  The  Code,  enacted  when  there  was  a  military 

organization  in  every  county,  provides  that  the  command- 
ing officer  of  the  county  may  call  out  the  militia  on  the  cer- 
tificate of  three  Justices  of  the  Peace  that  outlaws  are  depre- 
dating the  county,  or  that  it  is  necesstiry  to  guard  the  jail, 
and  that  the  county  shall  bear  the  expense ;  and  section 
3246,  substituting  the  Governor  for  the  **  commanding  offi- 
cer ^'  and  authorizing  him  to  order  out  the  militia  under  the 
preceding  section  and  providing  that  the  expense  shall  be 
paid  by  the  county,  do  not  apply  to  cases  where  the  Gover- 
nor, acting  under  the  discretionary  power  conferred  on  him 
by  Section  3,  Article  XII.,  of  the  Constitution,  orders  the  mili- 
tia to  aid  a  Sheriff  in  serving  legal  process  on  information 
furnished  by  such  officer  (and  not  by  the  certificate  of  three 
Justices  of  the  Peace)  that  the  civil  authorities  in  such  county 
are  inadequate  to  enforce  the  process. 

Clark,  J.,  dissents,  arguendo^  in  which  Montgomery,  J.,  con- 
concurs. 

Civil  action,  by  W.  II.  Worth,  State  Treasurer,  against* 
the  Commissioners  of  Craven  County,  to  recover  money 
paid  by  the  State  for  the  benefit  of  the  county,  heard  on 
complaint  and  demurrer,  before  Boyhin^  «/.,  at  Fall  Term, 
lSi)5,  of  Craven  Superior  Court.  The  complaint  was  as 
follows  : 

''  The  plaintiff  alleges  : 

*'  *  I.  That  the  relator,  W.  H.  Worth,  is  the  Treasurer  of 
the  State  of  North  Carolina. 


N.  C.J  FEBRUARY  TERM,  1896.  113 


Worth,  Treas.  v.  Commissioners. 


" '  II.  That  the  plaintiff  is  informed  and  believes  that, 
some  time  dnr  ng  the  month  of  March,  1893,  a  writ  of 
possession  was  issaed  by  the  Superior  Court  of  Craven 
eonnty  in  the  case  of  James  A,  Bryan  and  wife  Mary  A. 
Bryan  v.  Washington  Sj)ivey,  and  others,  said  writ  being 
retniuable  to  the  spring  term  of  said  court.  That  said 
writ  was  placed  in  the  hands  of  William  B.  Lane,  the 
sheriflFof  the  said  county,  who  was  thereby  commanded  to 
eject  the  defendants  in  said  action  from  certain  lands  and 
tenements  in  the  settlement  known  as  James  Citv,  in  said 
conntj,  and  put  the  plaintiffs  in  said  action  in  the  posses- 
sion of  the  same. 

''III.  That  plaintiff  is  informed  and  believes  tliat,  on 
the  19th  day  of  April,  1893,  the  said  sheriff  attempted  to 
execute  said  writ,  but  found  all  of  the  houses  of  the  defend- 
ants (that  is  to  say,  all  of  the  settlement)  closed  and  locked, 
and  the  entire  population  assembled  in  the  streets,  who 
threatened  the  sheriff  and  his  deputies  and  posse  with  death 
if  they  attempted  to  enforce  said  writ  by  entering  said 
hoases,  or  otherwise  taking  possession  thereof.  That  the 
plaintiff  is  informed  and  believes  that  the  population 
inrlnded  about  live  hundred  able-bodied,  fighting  men, 
many,  if  not  all,  being  armed  with  pistols,  rifles  and  other 
fire-arms,  and  that,  in  view  of  such  force  and  the  threat- 
ened resistance,  the  said  sheriff  was  unable  to  execute  the 
process  above  mentioned. 

'•IV.  That  thereafter  the  said  sheriff  summoned  the 
body  of  the  county  to  aid  him  in  the  enforcement  of  said 
writ;  but,  after  the  most  diligent  efforts  on  his  part,  was 
nnable  to  secure  the  presence  of  a  sufficient  posse  for  that 
purpose-  Only  a  very  small  number  of  citizens  responded 
to  his  saramons,  and  wholly  insufficient  to  enable  him  to 
execute  said  writ  or  to  suppress  the  riotous  demonstrations 
of  (he  defendants  and  population  aforesaid.  That  hav- 
118—8 
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ing  exhausted  all  the  means  at  his  command  to  secure  a 
sufficient  posse  to  execute  the  said  process,  the  said  sheriff 
applied  to  the  Chief  Executive  of  the  State  for  four  hun- 
dred troops,  to  aid  him  in  the  execution  of  the  law  and  its 
said  process.  And  it  appearing  to  the  satisfaction  of  the 
Chief  Executive  that  the  povv^ers  of  the  civil  authorities 
were  exhausted,  he  ordered  out  and  sent  seven  companies 
of  the  first  regiment  of  the  State  Guard  to  said  County  of 
Craven  to  aid  the  said  sheriff  in  the  enforcement  of  the 
process  above  meiitioned. 

"V.  That  said  companies,  together  with  the  proper 
officers,  were  engaged  in  said  duty  for  several  days,  and 
that  the  cost  of  their  transportation,  maintenance  and  other 
necessary  expenses,  amounted  to  the  sum  of  six  thousand 
one  hundred  and  thirty-one  dollars  and  seventy-eight  cents, 
a  particular  statement  of  which  is  annexed  as  a  part  of  this 
complaint,  and  indicated  as  Exhibit  *A.'  That  the  whole 
of  said  sum  has  ])een  paid  out  of  the  treasury  of  the  State, 
upon  the  warrant  of  the  Auditor  of  the  State  for  that 
amount,  as  required  by  law. 

^'VI.  That  on  the  7th  day  of  May,  18W,  the  said  state- 
ment (if  expenses  was  presented  by  the  State  Treasurer  to 
the  Board  of  Commissioners  of  Craven  county,  and  the 
auditing  and  pa^^nent  of  the  same  demaiided.  That 
said  Hoard  of  Comniissioners  refused  to  audit  or  pay  the 
same,  and  j)assed  resolutions  to  that  effect,  on  the  ground 
that  the  said  count v  was  not  liable  therefor." 

**  Wherefore  the  plaintiff  demands  judgment  against  the 
defendants  for  the  sum  of  ^6,131.78,  and  interest  thereon 
from  the  — dav  of ,  1893. 

'^  2.  That  the  same  be  paid  out  of  the  funds  of  said  county; 
and  if  there  be  not  a  sufficient  amount  on  hand  for  that 
purpose,  that  the  defendants  do  levy  a  tax  to  pay  the 
amount  of  said  judgment  and  the  costs  of  this  action. 
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"  3.  For  such  other  and  further  relief  as  the  facts  raay 
warrant." 

The  Demurrer  was  as  follows  : 

"The  defendant  demurs  to  the  complaint  filed  in  the 
above  entitled  action,  for  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  ;  in  that — 

"I.  It  does  not  allege  that  outlawed  persons  were  com- 
mitting depredations,  or  in  any  way  alarming  the  citizens 
of  the  County  of  Craven,  or  that  the  guarding  of  the  jail  of 
Craven  county  was  necessary,  or  that  three  Justices  of  the 
Peace  of  said  county  had  certified  said  facts  in  writing,  and 
requested  the  officers  in  command  of  the  militia  of  said 
county  to  effect  said  object,  set  forth  in  said  request  or  cer- 
tificate of  said  Justices,  at  the  time  the  ujilitia  or  State 
Guard  were  ordered  out,  as  alleged  in  the  complaint. 

"II.  In  that  it  does  not  allege  that  the  State  Guard  or 
ihilitia,  when  ordered  out  by  the  Governor,  were  so  ordered 
out  by  him  because  outlawed  persons  were  committing 
depredations  in  the  County  of  Craven,  or  were  in  any  way 
alarming  the  citizens  of  said  county,  or  that  the  guarding 
of  the  jail  of  said  county  was  necessary,  or  that  the  said 
militia  or  State  Guard  were  ordered  out  by  the  Governor 
for  any  of  said  purposes. 

"  III.  In  that  it  is  not  alleged  that  the  said  State  Guard 
or  militia  were  ordered  out  for  the  benefit  of  the  County  of 
Craven,  but  that  it  appears  from  said  complaint  that  said 
militia  or  State  Guard  were  ordered  out  for  the  purpose  of 
aiding  the  sheriff  of  the  County  of  Craven  in  executing  a 
writ  of  possession,  issued  in  an  action  between  private  cit- 
izens of  the  State  of  North  Carolina,  in  which  said  action 
and  in  the  execution  of  which  said  writ  the  said  County 
of  Craven  had  no  interest  whatever. 

"IV.  In  that  it  fails  to  allege  that  the  said  State  Guard 
or  militia  were  ordered  out  for  the  benefit  of  the  County  of 


116  IN    THE  SUPREME  COURT.  [118 


Worth,  Treas.  v.  Commissioners. 


Craven  ;  in  that  it  appears  from  the  allegation  of  said  com- 
plaint that  the  State  Guard  or  militia  were  ordered  out  by 
the  Governor  in  a  time  of  insurrection  or  riot,  or  reasoua- 
ble  apprehension  thereof,  for  the  purpose  of  suppressing 
said  insurrection  or  riot,  or  preventing  said  apprehended 
riot,  the  suppression  of  said  insurrection  or  riot,  or  the  pre- 
venting of  such  riot,  so  reasonably  apprehended,  being  for 
the  benefit  of  the  peace  and  good  order  of  the  entire  State 
of  North  Carolina,  and  not  for  the  particular  benefit  of  the 
County  of  Craven,  within  the  contemplation  of  law. 

"  V.  In  that  it  appears,  from  the  allegations  of  the  com- 
plaint, that  the  State  was  liable  for  the  expenses  and  pay 
of  the  State  Guard  or  militia  under  the  facts  and  circum- 
stances stated  in  the  complaint,  and  not  this  defendant. 

"VI.  In  that  it  fails  to  allege  that  the  account  of  the 
expenses  of  the  militia  or  State  Guard  was  ever  presented 
to  the  Board  of  Commissioners  of  Craven  county,  to  Be 
audited  and  paid  by  any  oflicer  of  the  State  Guard 
or  militia,  or  by  any  private  thereof,  or  by  any  person  to 
whom  this  defendant  was  primarily  liable  for  such  expenses 
or  any  part  thereof. 

''  YII.  In  that  it  fails  to  allege  that  the  payment  made 
by  the  State  Treasurer,  on  account  of  the  expenses  of  said 
State  Guard  or  militia,  was  made  by  him  by  authority  of 
law,  there  being  no  allegation  that  the  payment  was  made 
by  the  Treasurer  upon  the  warrant  of  the  Anditor,  as 
required  by  law. 

"  VIII.  In  that,  there  being  no  allegation  that  the  said 
payment  of  said  expenses  was  made  by  the  Treasurer  of  the 
State  of  North  Carolina  upon  the  warrant  of  the  Auditor, 
the  said  payment,  if  made  out  of  the  funds  of  the  State  by 
the  Treasurer,  was  a  misappropriation  of  the  funds  by  the 
said  Treasurer,  for  which  he  is  accountable  to  the  State  of 
North  Carolina  or  the  relator. 
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"IX.  In  that  it  appears,  from  the  allegations  of  the 
complaint,  that  the  relator  in  this  action  was  not  the 
Treasurer  of  the  State  of  North  Carolina  at  the  time  of 
said  alleged  disbursement,  on  account  of  the  expenses  of 
the  said  State  Guard  or  militia,  but  that  said  disbursement, 
if  ever  made,  was  made  by  the  relator's  predecessor  in 
office  (aS.  McD,  Tate),  and  that  said  disbursement,  having 
been  made  by  the  relator's  said  predecessor  in  office,  with- 
out  warrant  therefor  from  the  Auditor,  that  the  said  rela- 
tor's predecessor  is  the  only  person  who  could  maintain  an 
action  to  recover  said  disbursement  against  this  defendant, 
if  the  said  defendant  is  liable  to  any  person  whatever. 

"X.  In  that  it  fails  to  allege  that  there  has  ever  been 
anv  disbursement  from  the  funds  of  the  State  in  the  hands 
of  the  Treasurer  made  on  behalf  of  this  defendant  by  the 
Treasurer  of  the  State  upon  a  warrant  of  the  Auditor; 
and  that  if  a  cause  of  action  exists  on  behalf  of  the  State 
of  North  Carolina,  it  is  not  figainst  this  defendant,  but 
against  its  said  Treasurer  so  disturbing  its  funds  without 
proper  warrant  or  authority  of  law. 

"  XI.  In  that  it  appears  from  the  allegations  of  the  com- 
plaint that  the  State  of  North  Carolina  has  no  cause  of 
action  against  this  defendant  for  the  reasons  hereinbefore 
stated. 

"Xll.  In  that  it  fails  to  allege  that  the  amount  alleged 
to  have  been  expended  on  behalf  of  the  defendant  was  so 
expended  and  paid  at  the  request  of  the  defendant;  nor 
does  it  allege  facts  from  which  the  law  would  imply  such 
previous  request  for  said  payment. 

"  XIII.  In  that  it  fails  to  allege  that  the  defendant  ever 
promised  to  pay  the  plaintiflf  the  sum  so  alleged  to  have 
been  expended  by  the  plaintiff  for  the  use  and  on  behalf 


118  IN  THE  SUPREME  COURT.  [118 


Worth,  Treas.  v.  Commissioners. 


of  this  defendant;  nor  does  it  allege  facts  sufficient  from 
which  the  law  would  imply  such  promipefroin  this  defend- 
ant. 

'*  XIV.  In  that  it  appears,  from  the  allegations  in  the 
complaint,  that  if  the  defendant  was  liable  for  the  expenses 
of  the  said  militia  or  State  Guard,  it  was  liable  ])rimarily 
to  the  said  State  Guard  or  militia,  and  to  no  other  person  ; 
and  that  the  payment,  if  made  by  the  Treasurer  of  the 
State  without  or  with  warrant  of  law,  by  him  on  behalf  of 
the  State,  was  made  without  any  previous  liability  on  the 
part  of  the  said  Treasurer  and  said  State,  without  any 
previous  recjuest  from  the  defendant  to  make  such  pay- 
ment ;  and  that  said  payment  was  a  voluntary  payment, 
for  which  this  defendant  is  not  liable  to  said  State,  or  said 
Treasurer  so  making  the  said  voluntary  payment,  no 
promise  to  repay  said  amount  having  been  alleged  in  the 
complaint. 

"  XV.  In  that  there  is  no  allegation  in  the  complaint  that 
any  proper  account  of  the  said  militia  or  State  Guard  was 
ever  presented  to  the  Beard  of  County  Commissioners  of 
Craven  county  for  audit  and  payment;  but  that  it  appears 
from  the  allegations  of  said  complaint  and  the  exhibit 
thereto  attached,  that  the  only  account  ever  presented  to 
the  Board  of  Commissioners  of  said  countv  for  audit  and 
payment  was  an  account  alleged  to  be  [due]  the  State  of 
North  Carolina,  or  its  Treasurer,  for  disbursement  made 
by  said  State,  or  its  Treasurer,  on  behalf  of  this  defend- 
ant, the  said  account  not  being  itemized  so  as  to  show  the 
actual  items  and  expenses  incurred  by  said  militia  or  State 
Guard,  but  showing  simply  the  items  Oi'  the  disbursements 
made  by  the  State  of  North  Carolina  or  its  Treasurer. 

''  Wherefore  the  defendant  demands  judgment : 

"  That  it  go  without  day,  and  for  the  costs  of  this 
action.*' 
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His  Honor  sustained  the  demnrrer  and  the  plaintiif 
appealed. 

The  Attorney  General  and  Shepherd  c&  Bushee  for  plaint- 
iff (appellant). 

Messrs,  M.  DeW,  Stevenson^  C.  R,  Thomas  and  W,  W. 
Clarky  for  appellee. 

FuRCHES,  J.:  In  the  month  of  April,  1893,  a  writ  of 
possession  was  issued  from  the  Superior  Court  of  Craven 
county  in  favor  of  J.  A.  Bryan  and  wife,  against  Wash- 
ington Spivey  and  others,  and  placed  in  the  hands  of  the 
sheriff  of  that  (county.  The  defendants  resisted  the  exe- 
cution of  this  writ  and  the  sheriff  w^as  unable  to  execute 
the  6anie.  He  called  for  the  jjosse  comitatus,  but  this 
failed,  not  a  sufficient  number  coming  to  his  aid  to  enable 
him  to  execute  said  process.  Failing  to  get  sufficient 
assistance  in  this  way,  he  called  upon  the  Governor  of  the 
State  for  assistance.  "  And  it  thus  appearing  to  the  sat- 
isfaction of  the  Chief-Executive  that  the  power  of  tlie  civil 
authorities  was  '  exhausted,'  ho  ordered  out  and  sent 
^ertn €07nj)anies  oi' the  first  regiment  of  the  State  Guard 
to  >iaid  County  of  Craven  to  aid  the  sheriff  in  the  enforce- 
ment  of  the  process  above  mentioned.  Said  companies, 
together  with  the  proper  officers,  were  engaged  in  said 
daty  for  several  days  and  the  cost  of  their  transportation, 
maintenance  and  other  necessary  expenses,  amounted  to 
the^nm  of  $6,131.78." 

This  sum  was  paid  by  S.  McD.  Tate,  Treasurer  of  the 
State,  npon  the  warrant  of  the  Governor,  we  suppose. 
And  plaintiff  alleges  that  this  $6,131.78  was  expended  by 
the  State  for  the  benefit  of  Craven  county  and  brings  this 
action  to  recover  of  Craven  county  this  amount,  with 
interest  thereon,  so  expended,  as  plaintiff  alleges,  for  the 
defendants'  benefit. 
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It  has  been  suggested  during  tho  investigation  of  this 
ease  that  a  decision  for  the  plain tiif  might  have  a  whole- 
some eflTect  in  preventing  the  use  of  the  Home-Guard  at 
enormous  expense,  to  supjpress  riots  among  negroes  and  to 
enforce  the  execution  of  civil  process  as  in  this  case,  where 
this  service  should  be  done  by  the  local  authorities;  that 
there  would  not  be  many  requisitions  upon  the  commander- 
in-chief  for  "  seven  companies  "  of  the  State  Guard  to  aid 
the  sheriff  in  executing  a  writ  of  possession,  at  the  cost  to 
the  county  of  $6,131.78.  And  this,  we  think,  might  be 
the  effect  of  such  decision.  But  that  is  a  matter  for  the 
Legislature  and  not  for  us.  It  is  our  duty  to  decide  it  upon 
the  law  as  we  find  it. 

Article  XII.,  Sec.  2,  of  the  Constitution,  provides  :  "  That 
the  General  Assembly  shall  provide  for  the  organizing,  arm- 
ing, equipping  and  discipline  of  the  militia,  and  for  pay- 
ing the  same,  when  called  into  active  service." 

Article  XII.,  Sec.  3,  provides  :  "  The  Governor  shall  be 
commander-in-chief,  and  shall  have  .power  to  call  out  the 
militia  to  execute  the  law,  suppress  riots  or  insurrections, 
and  to  repel  invasions." 

This,  it  seems,  in  the  absence  of  legislation,  gives  the 
Governor  as  commander-in-chief  the  "power"  to  call  out 
the  militia.  And  the  State  Guard,  being  made  a  part  of 
the  militia,  he  had  the  power  to  call  them  out.  Code^ 
Sec.  '2357.  This  constitutional  power  may  be  regulated 
by  legislation,  providing  what  shall  amount  to  sufficient 
evidence  of  the  existence  of  the  causes  mentioned  in  the 
Constitution,  to  authorize  the  Governor  to  exercise  this 
constitutioTial  "  power."  And  the  Legislature  may  pro- 
vide, if  it  think  proper  to  do  so,  how  and  by  whom  they 
shall  be  paid.  But  the  Constitution  provides  that  when 
they  are  called  out  they  must  be  paid.  And  in  the  absence 
of  any  special  provision,  we  must  hold  that  they  are  to  be 
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paid  by  the  State — the  "  power "  that  calls  them  out. 
This  proposition  we  do  uot  understand  to  be  denied  by 
the  plaintiff.  But  it  is  contended  that  the  Legislature  has 
provided  that  this  expense  shall  be  borne  by  the  defend- 
ant, and  the  plaintiff  relies  on  Sections  3245  and  3246  of 
The  Code  for  this  position. 

Section  3245  provides  for  the  arrest  of  outlaws  who  are 
depredating  in  any  particular  county,  and  where  it  may 
be  necessary  to  guard  the  jail  of  any  particular  county, 
that  three  justices  of  the  peace  may  certify  the  same  to 
the  commanding  oflScer  of  the  county.  And  upon  this 
request  such  officer  shall  act,  and  the  county  shall  bear 
the  expenses  of  such  militia. 

Section  3246  provides  that  the  Governor  shall  call  out 
the  militia  under  the  preceding  section  (3245)  and  they 
ehall  be  paid  by  the  county  for  whose  benefit  they  were 
called  out. 

Section  3245  was  Section  83  of  Chapter  70  of  The 
Kevised  Code,  and  was  enacted  when  there  was  a  military 
organization  and  a  commanding  officer  in  every  county  in 
the  State.  But  under  the  present  plan  of  organization 
this  is  not  the  case,  and  section  324:6  was  enacted  in  1869, 
substituting  the  Governor  for  the  commanding  officer  of 
the  county,  that  there  might  be  some  military  officer  who 
had  the  militia  at  his  command,  and  to  whom  the  applica- 
tion might  be  made.  And  guarding  the  jail  and  catching 
ontlaws,  not  being  enumerated  in  the  Constitution  as 
eaoses  for  which  the  Governor  may  call  out  the  militia,  we 
hold  that  before  he  is  authorized  to  do  so  for  these  causes, 
he  must  have  the  same  authority  that  the  commanding 
offieei  of  the  county  must  have  had — a  written  certificate 
of  three  justices  of  the  peace  as  to  the  facts  and  the  neces- 
sity for  calling  out  the  militia.  In  a  case  of  this  kind  the 
eounty  would  be  liable  for  the  expenses  of  such    military 
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force.  This  liability  is  put  upon  the  ground  that  the 
county  has  acted  through  its  authorized  asijency,  and  that 
the  demand  is  made  for  the  benefit  of  the  countv.  But 
that  is  not  the  case  here.  No  one  authorized  to  speak  tor 
the  county  has  made  this  demand.  And  if  it  had  been 
made  by  three  justices  of  the  peace,  it  was  not  for  either 
of  the  causes  mentioned  in  sectfon  3245,  and  would  not 
have  bound  the  county.  To  make  the  county  liable,  the 
county  must  first  act  through  its  authorized  agents,  and 
then,  in  the  cases  specified  in  the  Statute.  Manuel  v. 
CommiissionerSj  98  N.  C,  9. 

The  Governor  did  not  undertake  to  act  in  this  case  upon 
any  such  authority  as  that  provided  in  Section  3245,  but 
under  his  constitutional  "  power"  upon  such  information 
as  he  had,  in  the  exercise  of  discretion,  as  commander-in- 
chief  of  the  militia  of  the  State.  And  in  the  exercise  ot 
this  discretion,  unrestricted  by  legislation,  we  hold  that  he 
had  a  right  to  obtain  his  information  from  such  sources  as 
he  thought  reliable — from  the  sheriflf  or  any  one  else,  just 
as  a  judge  would  have  the  right  to  do  in  exercising  a  judi- 
cial discretion. 

It  was  contended  by  the  plain tifi"  that  the  sheriff  had 
attempted  to  call  out  the  posse  comitat us  of  Craven  county,, 
which  they  spoke  of  as  the  militia  of  the  county  ;  that 
they  had  refused  to  respond,  and,  as  the  militia  of  the 
county  would  not  act,  that  the  defendant  should  be  lield 
liable.  And  while  we  do  not  see  the  force  of  this  argu- 
ment, if  true,  we  cannot  concede  that  the  posse  comitatus 
and  the  militia  are  the  same.  The  militia  when  called 
out  retains  its  own  officers  and  organization — is  com- 
manded by  and  acts  under  its  own  officers.  When  the 
posse  comitatus  is  called  out  by  the  sheriff*,  he  is  its  head 
and  commander  and  it  acts  under  his  authority.  Besides,. 
its  constituency  is  not  the  same.     The  militia  is  composed 
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of  men  of  military  age;  whereas  the  j}083e  comitatus  is 
eompoged  of  all  able-bodied  persons  of  sound  raind  and  of 
safficient  ability  to  assist  the  sheriff,  and  may  be  younger 
or  older  than  the  military  age.  Abbott's  Law  Diet,  and 
fiapaljes  Law  Diet. 

But  this  cuts  no  figure  in  the  case,  whether  they  are 
called  ji?<?*5^  comitatus  or  militia.  It  does  not  affect  the 
action  of  the  Governor,  nor  the  liability  of  the  defendant. 

It  must,  therefore,    be  held   that  the  Governor,  acting 

ander  his  constitutional   power,  called  out  this  military 

force,  and  they  must  be  paid.     Sec.  3248  of  7^he  Code; 

that  being  called  out  under  the  law  of  the  State,  the  State 

most  pay  them,  in  the  absence  of  any  special  provision  for 

them  to  be  paid  by  the  defendant.     There  is  no  error  and 

the  judgment  is  affirmed. 

Affirmed. 

Clark,  J.  (dissenting):  An  examination  of  The  Code\ 
Section  3246,  will  show  that  it  does  not  authorize  the  Gov- 
ernor to  call  out  the  militia  under  the  preceding  section 
or  in  any  case  whatever.  Its  very  plain  provision  is  that 
"in  all  cases"  when  the  Governor  does  call  out  the  mili^ 
tia  ''  for  the  benefit  of  any  particular  county  "  they  are  to 
be  paid  in  the  manner  provided  by  Section  3245,  i.  e.  "  By 
the  county  commissioners,  who  may  lay  a  sufficient  tax  to 
pay  said  militia."  The  power  to  call  out  the  militia  is 
conferred  on  the  Governor  by  the  Constitution,  Art.  12, 
Sec.  3,  and  the  Legislature  has  no  authority  to  restrict  the 
constitutional  power  thus  conferred  on  the  Executive,  and 
has  not  attempted  to  do  so.  The  Constitution  authorizes 
the  Governor  to  call  out  the  militia  in  three  cases ;  (1)  To 
execute  the  law.  (2)  To  suppress  riots  or  insurrections, 
and  (3)  To  repel  invasion.  While  the  Legislature  has  no 
authority  to  restrict  the  power  of  the  Governor  to 
call   out    the    militia,    it    devolved    appropriately    upon 
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that  body  to  provide  for  payment  of  the  forces 
thus  called.  The  law  at  first,  which  is  now  Sec- 
tion 3246  of  The  Code^  provided  that  in  all  cases  the 
militia,  when  called  out  by  the  Governor  for  the  ben- 
efit of  a  particular  county,  should  be  paid  by  that  county 
(just  as  when  the  militia  were  called  out  by  three  justices 
of  the  peace  under  Section  3245).  As  this  might  leave 
it  an  open  question  in  what  cases  the  call  might  be 
said  to  be  for  ''  the  benefit  of  a  particular  county," 
the  latter  act  was  passed,  which  is  now  Section  3257 
of  The  Code^  which  seems  to  indicate  that  where  the 
militia  or  State  Guard  is  called  out  to  resist  inva- 
sion or  suppress  insurrection,  the  troops  are  to  be  paid 
by  the  State,  but  leaving  no  provision  for  their  payment 
in  the  first  contingency  provided  by  the  Constitution,  i.  e., 
"  to  execute  the  law,"  except  that  contained  in  Section 
3246,  which  provides  for  their  payment  by  the  county. 
And  this  seems  a  wise  and  just  discrimination.  Local  self- 
government  is  conferred  upon  the  counties.  They  build 
their  own  bridges,  erect  their  own  public  buildings,  work 
their  own  loads,  maintain  their  paupers  and  "execute  the 
law"  by  their  jurors,  sheriff's  and  other  officers.  When 
the  resistance  to  constituted  authority  is  so  great  as  to 
amount  to  invasion  or  insurrection,  it  is  just  that  the  State 
should  come  to  the  aid  of  the  county  with  the  "  power  of 
the  State "  and  at  the  State's  expense.  But,  as  to  the 
lesser  matters  of  the  law,  as  the  simple  enforcement  of  the 
process  of  the  courts,  as  in  this  case,  the  mere  execution 
of  a  writ  of  possession  under  a  judgment  in  ejectment, 
then  it  is  clearly  contemplated  that  it  is  the  duty  of  the 
county  to  execute  the  process  in  its  own  borders,  and,  if 
the  sheriff  is  resisted,  the  remedy  is  to  call  in,  not  the 
State,  but  the  "  power  of  the  county  " — the  posse  comitatiM. 
This  is  expressly  provided  by  statute — Code^  Sections  329, 
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• 
1121  and  1643.     The  sheriflF  did   call  for  the  posse  comi- 

tatus^  and  there  was  ample  power,  of  good  and  lawful 
men,  in  the  county  to  enable  the  sheriif  to  execute 
the  writ.  Had  the  posse  comitatus  responded,  the 
cost  thereof  would  have  been  charged  in  the  bill  of" 
costs  and  would  have  fallen  on  the  wrongdoers — the  defend- 
ants in  the  execution.  But  the  posse  comitatus  failed  to 
respond.  It  was  thereupon  made  to  appear  to  the  satis- 
faction of  the  Governor  that  it  had  become  necessary  to 
send  troops  to  Craven  county  *'  to  execute  the  law," 
and  under  his  constitutional  authority  he  did  so.  But, 
as  to  the  payment,  the  occasion  not  being  "  to  repel 
invasion  or  suppress  insurrection,"  there  is  no  author- 
ity for  the  payment  of  the  troops  by  the  State 
under  Section  3257,  but  payment  is  imposed  on  the 
county  as  provided  by  Section  3246.  Why  should  the  cit- 
izens of  Iredell,  or  Wayne  or  Wake  county  be  taxed  to 
execnte  a  writ  of  ejectment  in  Craven  county,  when  it  is 
the  duty  of  the  citizens  of  that  county  to  aid  the  sherifl'  to 
do  80,  and  there  is  no  invasion  or  insurrection  which  is 
beyond  the  power  of  the  county  ?  The  legislative  discrim- 
ination as  to  the  cases,  in  which  payment  should  be  by  the 
State  (invasion  or  insurrection)  and  when  by  the  county 
(to  execute  process,)  is  eminently  just.  The  first  tw^o  cases 
may  be  beyond  the  reasonable  power  of  a  county.  The 
latter  is  always  within  its  power.  If  this  discrimination 
were  not  made,  the  citizens  of  a  county  may  always  refrain 
from  aiding  the  sheriff  to  execute  any  process  and  throw 
the  duty  of  doing  so  upon  citizens  of  other  counties,  and 
the  enormous  expense  entailed  by  this  mode  of  "  executing 
the  law  "  upon  the  people  of  the  whole  State.  If  there  is 
invasion  or  insurrection,  the  whole  State  is  interested  and 
will  cheerfully  aid  both  with  men  and  money.  But  if  the 
people  of  Craven  county  are  too  indifferent  to    aid    the 
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sheriff  of  their  county  to  execute  a  simple  writ  of  eject- 
raent,  and  the  Governor  has  to  be  called  on  for  men  from 
other  counties  to  do  it,  ought  the  people  of  Craven  to  pay 
the  expenses  which  their  failure  to  support  the  execution 
of  the  law  has  caused,  or  should  other  counties  not  onlv 
furnish  the  men  to  do  the  work  for  them  but  be  taxed  for 
the  privilege  of  doing  it  ?  It  is  enough  that  men  of  other 
counties  should  be  called  on  to  execute  a  writ  of  ejectment 
in  Craven  county.  That  county  and  not  the  State  should 
pay  the  expenses  of  furnishing  men  to  perform  a  duty 
which  devolved  properly  on  the  citizens  of  that  county. 
Invasion  or  insurrection  is  a  State  matter.  The  statute  so 
contemplates.  But  the  execution  of  process  is  a  county 
matter,  and  if  there  is  resistance  the  men  of  the  county 
(the  2X>s^e  comitatus)  should  aid  the  sheriil'  to  execute  the 
law,  and  if  they  fail  to  do  their  duty,  then  the  troops  are 
sent  there  to  do  it  for  them  ^'  for  the  benefit  of  the  partic- 
ular county"  and  the  expense  justly  and  by  the  plain  pro- 
vision of  the  Statute  in  all  such  cases  falls  upon  that 
county.  Code^  Sec.  324:6.  If  this  were  not  the  law,  the 
number  of  instances  would  greatly  multiply  in  which 
some  locality  would  fail  to  aid  the  sheriff  to  execute  the  law, 
and  would  leave  it  to  the  military  and  the  public  treasury  to 
•execute  the  law  for  them. 

Montgomery,  J.:     I  concur  in  the  dissenting  opinion. 
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MARY  L.  TAYLOR,  et  al.  v.   SARAH  SMITH,  et  al. 

Practice — Reference — Forfeit  of  Right  of  Trial  hy  Jury, 

The  demand  for  trial  by  a  jury  made  when  excepting  to  a  referee^s 
report  mast  be  confined  to  issaes  raised  by  the  pleadings,  and 
mast  specify  the  issue  demanded  to  be  tried  by  a  jury,  either 
by  tendering  a  formal  one  or  stating  at*  clearly  what  it  is  as 
if  it  had  been  formally  drawn  and  tendered,  otherwise  such 
right  to  a  trial  by  jury  will  be  forfeited. 

Civil  action,  tried  before  Boykin^  J,^  at  Fall  Term, 
1895,  of  Craven  Superior  Court.  The  purpose  of  the 
action  (begun  in  the  year  1869)  was  to  subjoet  the  lands 
described  in  the  complaint  to  the  operation  of  a  parol 
trust,  in  favor  of  the  plaintiff  and  others,  in  the  hands  of 
Thompson  G.  Lane  (now  deceased.)  under  the  deed  held 
by  him  purporting  to  convey  th(^  same  to  him  in  fee  ;  the 
declarations  of  the  trust  being  that  the  legal  estate  should 
beheld  by  said  Lane  subject  to  a  charge  of  $950  due  to 
one  John  T.  Lane,  upon  the  payment  and  discharge  of 
which,  with  the  aid  of  the  sisters  and  brothers  of  Thomp- 
son G.  Lane,  said  land  should  be  held  in  common  by  all 
the  children  of  Spicer  and  Ada  Lane,  to-wit  :  Thompson 
0.  and  his  brothers  and  sisters. 

The  case  had  been  referred  to  O.  H.  Guion,  Esq.,  and  to 
his  report  both  plaintiffs  and  defendants  excepted.  The 
first  exception  of  the  defendants  referred  to  in  the  opinion 
was  as  follows  : 

"The  defendants  B,  J.  Smith  and  wife  Sarah,  except  to 
the  findings  in  article  IV.  as  contrary  to  law  and  evidence, 
in  that,  it  finds,  that  Thompson  G.  Lane,  Mary  Lane, 
Daniel  Lane  and  Mason  Lane  worked  on  the  lands 
described  in  the  pleadings  and  jointly  paid  off  and  dis- 
charged the  indebtedness  due  John  T.   Lane  or   that  said 
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payments  were  made  from  the  rents,  issues  and  profits  of 
the  land  and  also  that  the  valne  of  the  same  was  the  sum 
of  one  hundred  and  twenty-live  dollars  per  annum,  during 
the  period  stated  in  said  findings  and  also  that  such  occu- 
pation began  on  the  21st  of  October,  1849,  and  continued 
up  to  and  including  the  21st  of  August,  1853,  and  said 
defendants  demand  a  trial  by  jury  of  these  issues  and  ques- 
tions of  fact." 

The  exceptions  of  the  plaintiff's  were  overruled  and  his 
Honor  '*  ordered  and  adjudged  that  the  issues  raised  by 
the  pleadings  on  the  exceptions  filed  to  said  report  by  B. 
J.  Smith  and  wife  be  submitted  to  a  jury  and  that  the 
action  be  continued  for  that  purpose."  From  this  judg- 
ment the  plaintiffs  appealed. 

Mr.  W.  D.  Mc/ver,  for  plaintiff's  (appellants). 
Messrs.  DeW.   SterensQn   and    Shej}herd  c&   Bushee^  for 
appellee. 

Avp:ry,  J. :  The  first  exception  of  the  defendants  B.  J. 
Smith  and  wife  was  not  suflicientl}'  specific  to  entitle  them 
to  a  trial  by  jury.  Although  a  party  may  not  have  waived 
his  demand  for  a  jury  trial  at  any  previous  stage  of  the 
proceedings,  yet  he  may  forfeit  it  by  failing  to  indicate  in 
his  exception  the  particular  issue,  as  distinguished  from 
question,  raised  by  the  pleadings,  and  which  he  demands 
shall  be  tried  by  a  jury.  The  demand  must  be  confined  to 
issues  thus  raised,  and  must  specify  the  issue  either  by  ten- 
dering a  formal  one,  or  stating  as  clearly  what  it  is  as  if  it 
had  been  formally  drawn  and  tendered.  Keystone  Driller 
Co.  V.  Worthy  decided  at  this  Term,  and  same  case  117 
N.  C,  515.  The  right  of  other  parties  to  a  speedy 
trial  and  to  such  notice  as  will  enable  them  to  prepare  for 
it,  is  as  much  a  fundamental  one  as  that  to  a  trial  by  jury, 
and  the  courts  must  so  administer  the  law  as  to  make  the 
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two  eonsistent.  One  party  cannot  be  allowed  negligently 
or  purposely  to  assert  his  right  to  trial  by  jnry  in  such  a 
way  as  unnecessarily  to  cause  delay  in  ineting  out  justice 
to  his  adversary.  Keystone  Driller  Co*  v.  Worthy  supra. 
For  the  error  in  ordering  a  jury  trial  as  to  the  questions 
raised  by  the  first  exception,  the  case  must  be  remanded. 
The  duty  will  now  devolve  upon  the  Judge  of  determining 
whether  he  will  adopt  the  findings  of  the  referee  upon  the 
questions,  to  which  the  first  exception  relates,  or  substitute 
others-  foi  them.  The  other  exceptions'  discussed  may 
come  up  for  hearing,  upon  appeal  after  all  of  the  questions 
of  law  and  of  fact  have  been  passed  upon  by  the  court 
below. 

Error.     Remanded. 


HENRT   THURBER   v.   EASTERN    BUILDING    AND   LOAN 

ASSOCIATION. 

Action  for  Malicious  Prosecution — Defense — Probable 
Cause — Appeal — Dismissal  for  Failure  to  Print  Judg- 
ment, 

1.  The  defendant  in  an  action  for  malicious  prosecution  may  pro- 
tect himself  by  any  additional  facts  tending  to  show  that 
the  plaintiff  was  guilty  of  the  crime  charged  against  him, 
althongh  defendant  may  not  have  known  such  facts  when 
he  began  the  prosecution. 
118—9 
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2.  Where,  in  the  trial  of  an  action  for  malicious  prosecution,  it 

appeared  that  defendant  had  prosecuted  plaintiff  for  forgery 
in  inserting  his  own  name  in  an  assignment  of  stock  intended 
and  understood  to  be  made  to  one  Smith,' so  as  to  enable  him 
(the  plaintiff)  to  claim  the  stock  as  a  bona  fide  purchaser^ 
and  to  prevent  the  defendant  from  recovering  the  same  for 
fraud  of  S.  in  procuring  the  assignment;  Held,  that  the 
question  of  probable  cause  for  the  prosecution  was  rightly 
left  by  the  court  to  the  jury,  instead  of  an  instruction  to  find 
the  issue  in  the  negative. 

3.  An  appeal  will  be  dismissed  for  failure  of  appellant  to  comply 

with  the  rule  of  Court  requiring  the  judgment  to  be  printed 
in  all  cases  except  pauper  appeals. 

Civil  action,  to  recover  damages  for  malicious  prosecu- 
tion for  torgerj,  tried  before  Boykln^  J,^  and  a  jury,  at 
Fall  Term,  1895,  of  Craven  Superior  Court.  There  was 
judgment  for  defendant  and  plaintiif  appealed.  The  perti- 
nent facts  are  stated  in  opinion  of  Associate  Justice  Ci-ark. 

Messrs.  TF.  W.  Clark  and  W.  D.  Mclver^  for  plaintiff 
(appellant). 

Mr,  M.  DeW.  Stevenson^  for  appellee. 

Clark,  J. :  AVhen  this  case  was  here  before  (IIH  N.  C, 
75)  the  evidence  was  merelv  that  when  the  stock  was 
assigned  to  Smith,  ''  Thurber's  name  was  not  mentioned, 
and  the  assignor  did  not  know  at  the  time  that  he  was 
transferring  the  stock  to  Thurber,  though  it  so  appears 
now  on  the  back  of  the  certiticate.""  From  this  it  did  not 
a})))ear  that  Thurber's  name  was  not  in  the  assignment 
when  it  was  signed,  but  uierely  that  his  name  was  not 
mentioned,  and  it  would  seem  that  the  assignor  mistakenly 
had  supposed  he  was  assigning  the  stock  to  Smith.  The 
Court  held  that  such  evidence  was  not  probable  cause  to 
•justify  suing  out  a  warrant  for  forgery  against  Thurber, 
for  there  was  in  this  evidence  nothing  to  indicate  a  fraud- 
ulent alteration,  or  indeed  any  alteration,  of  the  writing 
by  Thurber. 
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On  the  second  trial  below,  it  appears  as  a  fact  that 
Thurber's  name  was  not  in  the  transfer  when  signed  by 
the  assignor  of  the  stock,  and  that  it  was  afterwards  writ- 
ten in  such  assignment  by  Thurber  himself.  Forgery  is 
"the  fraudulent  making  or  altering  of  a  writing  to  the 
prejudice  of  another  man's  right."  As  Thurber  made  the 
aheration,  the  assignor  claims  that  the  stock,  having  been 
procured  to  be  assigned  by  the  fraud  of  Smith,  the  real 
assignee,  the  alteration  to  Thurber,  if  undetected,  would 
have  enabled  the  latter  to  claim  the  stock  as  an  innocent 
purchaser  without  notice  of  any  fraud,  and  therefore  that 
it  was  a  fraudulent  altering  and  to  the  prejudice  of  the 
assignor's  rights.  It  is  unnecessary  to  go  further  in  dis- 
cnssing  the  merits  of  ^he  proceeding  against  Thurber  than 
to  say  that  the  judge  committed  no  error  in  leaving  to  the 
jury  the  issue  as  to  whether  there  was  probable  cause  and 
in  refusing,  when  requested,  to  instruct  the  jury  that  they 
should  respond  to  this  issue  in  the  negative.  14  Am.  & 
Eng.  Enc,  67.  The  defendant  is  entitled  to  protect  him- 
self bv  anv  additional  facts  tendincr  to  show  that  the 
plaintiff  was  guilty,  though  he  may  may  not  have  known 
them  when  he  began  the  prosecution.  Johnson  v.  Cham- 
hers,  32  N.  C,  287. 

The  appeal  must  be  dismissed  for  failuie  to  observe  the 
rule  which  now  requires  that  the  judgment-  shall  be 
printed  in  all  cases,  except  pauper  appeals.  117  N.  C, 
869.  It  so  happens  that  in  this  case  the  dismissal  works 
lio  hardship,  as  the  merits  of  the  appeal  arc  held  to  be 
against  the  appellant,  and  the  Court,  departing  from  its 
nsual  practice,  has  passed  upon  the  points  raised,  though 
dismissinsj  the  appeal.  State  v.  Wylde,  110  N.  C,  500; 
Walters  v.  Starnes  at  this  Term.  This,  however,  may  serve 
to  call  the  attention  of  the  profession  again  to  the  require- 
ment that  the  judgment  must  bo  printed,  and    avoid  any 
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possibleconiplaint  upon  a  dismissal  for  failure  to  observe  the 
rule  in  future  cases,  in  which  there  may  be  merits  in  the 
appeal.  The  Court  must  observe  and  enforce  the  rules 
which  it  has  found  necessary  to  make  for  the  orderly  dis- 
patch of  the  business  coming  before  it. 

Appeal  Dismissed. 


CHRISTIANNA  F.  WILLIS  v.  CITY  OP  NEWBERN. 

Action  for  Damages — Negligence — Contributory  Negli- 
gence — Question  for  Jury — Municipal  Corporations^ 
Liability  of ^  for  Injuries  Caused  by  Insufficient  Protec- 
tion at  Excavation  on  Lot  Adjoining  Street. 

1.  A  muoioipality  is  liable  for  any  injury  caused  by  want  of  ordi- 

nary care  and  skill  in  making  improvements  to  its  streets 
and  sidewalks,  and  for  failure  to  exercise  reasonable  diligence 
to  protect  the  owner  of  the  abutting  lot  and  the  public 
against  danger  to  which  they  might  reasonably  be  expected 
to  be  exposed  ;  therefore, 

2.  In  the  trial  of  an  action  against  a  city  for  personal  injuries,  it 

appeared  that  defendant  ran  a  pipe,  from  a  ditch  in  the 
street,  under  the  sidewalk,  into  plaintiff's  lot  by  her  gate, 
where  it  excavated  a  sink  hole  and  placed  a  board  cover  over 
the  hole.  The  plaintiff  in  passing  out  to  her  lot  stepped  on 
the  board  which  gave  way  and  she  was  precipitated  into  the 
excavation  and  injured  ;  Held^  that  it  was  for  the  jury  to  say 
whether  plaintiff  exercised  reasonable  care  in  venturing  on 
the  plank. 

This  was  a  civil  action,  to  recover  damages  against  the 
defendant  for  the  injury  set  out  in  the  complaint,  tried 
before  Boykin^  eA,  and  a  jury,  at  the  Fall  Term,  1895,  of 
the  Superior  Court  of  Craven  county.  Upon  the  trial  the 
plaintiff  introduced  witnesses  who  testified  as  follows  : 
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Ghristianna. F.  Willis:  "I  lived  on  South  Front  street 
in  1893,  on  the  north  side  of  the  street.  Aboat  the  15th 
daj  of  May  the  defendant  hauled  dirt  and  raised  the  side* 
walk  in  front  of  mj  house  as  far  west  as  the  railroad.  My 
lot  was,  and  still  is,  above  the  sidewalk.  The  sidewalk 
was  raised  one  and  a  half  feet.  They  put  pipes  under  the 
sidewalk.  It  went  into  the  ditch.  The  pipe  extended 
under  the  sidewalk  into  my  lot  near  and  by  the  side  of  my 
gate.  At  the  point  in  my  lot  near  and  by  the  side  of  my 
gate  an  excavation  was  made  for  a  sink-hole  into  which 
the  water  flowed  and  was  carried  by  the  pipes  into  the 
street.  I  was  passing  over  the  pink-hole,  through  the  gate, 
to  the  pump  on  the  street  and  fell  in  the  sink-hole.  The 
cover  to  it  was  not  sufScient.  The  cover  broke  and  I  fell 
in.  The  defendant  dug  the  hole  there.  I  kept  a  boarding 
house,  and  sewed,  etc.,  for  a  living.  I  was  hurt  in  May, 
1893.  The  sinews  on  ray  left  side  were  strained,  erysipe- 
las followed  and  I  was  confined  eight  or  ten  days.  Then 
I  was  not  able  to  get  around  to  do  anything.  The  suffer- 
ing was  very  severe.  I  was  in  good  health  before.  After- 
wards people  said  they  would  not  board  with  me  because 
they  were  afraid  I  would  over-exert  myself.  I  did  all  my 
own  work.  I  can  stand  a  little  while  now,  but  soon  get 
weak  and  stumble  and  fall.  There  is  a  dividing  line 
between  Mrs.  Holland's  and  my  place.  I  knew  the 
defendant's  servants  had  dug  the  sink-hole,  though  I  did 
not  know  it  was  unsafe.  Fell  in  in  the  morning.  It  was 
covered  with  plank.  If  I  had  thought  it  was  unsafe,  I 
would  not  have  gone  on  it.  I  did  not  look  to  see  what 
was  over  the  sink-hole.  Doctor  Primrose  attended  me 
after  the  erysipelas  set  in.  The  hole  had  been  dug  several 
days  and  had  been  partially  covered  over.  I  had  passed 
over  it  before  several  times.     The  town  has  fixed  it  since." 

S.  H,  Lane  :     "  A  fence  divides  my  lot  from  the  plaint- 
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iff 's.  The  city  was  doing  work  on  the  sidewalk  in  May» 
1893.  The  sidewalk  was  raised  and  the  sewer  pipe  wa& 
run  from  the  different  lots  to  the  street,  attached  under 
the  sidewalk.  The  sink-hole  is  on  the  line  between  the 
plaintiff's  and  my  lot  and  about  on  the  sidewalk.  It  is 
just  inside  the  plaintiff's  gate.  I  do  not  know  that  it  is 
fifteen  inches  from  the  sidewalk.  None  of  it  is  on  the 
sidewalk.  Have  not  noticed  carefully.  It  is  under  the 
dividing  fence." 

The  defendant  then  offered  the  following  evidence: 
William  Ellis:  "I  am  mayor  of  the  defendant.  In 
1893  was  chairman  of  the  Committee  on  Streets  and 
Pumps.  The  drain  was  put  in  to  drain  the  lots.  The 
sink-hole  is  twelvo  inches  square  and  twelve  inches  deep. 
Was  right  on  a  line  with  the  two  lots.  A  stone  22x28- 
inches  was  put  over  the  hole.  It  was  put  there  the  same 
day  the  hole  was  dug.  It  is  there  now.  It  was  put 
there  two  hours  after  it  was  dug.  The  sink-hole  is  from 
sixteen  to  eighteen  inches  from  the  sidewalk." 

Mr.  Williams  :  "  I  did  work  for  the  city.  Constructed 
the  sink-hole.  Did  it  in  one  and  three-quarter  hours. 
Put  the  rock  over  it  at  once.     The  rock  was  about  twentv 

ml 

inches  wide.  It  took  two  or  three  of  us  to  put  it  there. 
It  has  been  there  ever  since.  The  sink-hole  is  eight  or 
nine  inches  from  the  sidewalk.  The  sides  of  the  sink- 
hole were  bricked  up  and  the  hole  covered  with  the  rock. 
We  put  a  stone  over  it.     We  got  stone  from  the  city  hall."" 

H.  A.  Brown  :  "  Am  a  civil  engineer.  I  laid  out  the 
plans  for  the  work,  and  gave  the  hands  the  grade.  I  raade 
this  map.  It  is  correct.  The  sink-hole  is  fifteen  or  eight- 
een inches  from  the  edge  of  the  sidewalk.  It  is  covered 
with  the  rock." 

S.  H.  Lane  was  recalled  for  the  plaintiff,  and  testified 
as  follows :  "  I  think  they  dug  the  hole,  laid  the  pipes,. 


i 


IS.  C]  FEBRUARY  TERM,  1896.  135 

Willis  d.  City  of  Nkwbern. 

etc.,  and  went  off,  and  several  days  thereafter,  came  back 
and  put  a  rock  over  it.  It  was  covered  with  planks  in 
the  meantime.'' 

Upon  the  close  of  the  evidence  the  defendant  asked  his 
Honor  to  charge  the  jury  that,  upon  the  evidence  in  this 
ease  as  it  appeared  that  the  sink-hole,  which  it  was  alleged, 
was  the  cause  of  the  injury  to  the  plaintiff,  was  on  the 
plaintiff's  lot  and  not  in  the  streets  of  the  city,  the  plaint- 
iff cannot  recover  damages. 

This  request  wias  refused.     Exception  by  the  defendant. 

After  the  argument,  his  Honor  charged  the  jury  among 
other  things  as  follows:  "That  if  the  plaintiff  walked 
over  the  sink-hole  in  a  reasonably  proper  and  care- 
ful manner,  she  would  not  be  guilty  of  contributory 
negligence.  That  the  plaintiff  was  bound  onl}'  to  use 
ordinary  care,  and  was  not  bound  "to  use  more  than 
ordinary  care  because  she  may  have  possibly  discov- 
ered that  the  defendant  had  carelessly  left  planks  over 
the  place  and  exposed  her  to  danger,  for  if  she  knew  said 
parties  were  repairing  the  sidewalk  in  the  yard  on  her 
premises,  and  as  part  of  said  construction  excavated  the 
drain  opening  upon  her  premises  and  had  placed  a  plank 
over  the  same,  she  was  not  required  to  keep  a  constant 
look  out  for  danger  but  was  only  required  to  use  such  care 
as  a  prudent  person  under  the  circumstances  would  have 
need  in  crossing  *the  planks,  and  that  if  the  jury  believe 
from  the  testimony  and  find  that  the  plaintiff  was  passing 
over  the  sink-hole  as  described,  through  the  gate  to  the 
pump  in  the  street,  and  that  the  sink-hole  was  covered 
with  planks,  and  that  the  plaintiff  had  passed  over  the 
same  place  several  times  before  without  suffering  any  injury, 
and  that  if  the  jury  should  believe  and  find  that  she  had 
no  reason  to  consider  the  place  unsafe,  and  in  passing  ove 
the  plank  she  did  so  in  a  manner  in  which  an  ordinarily 
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prudent,  person  would  have  passed  over  the  same  and  had 
no  notice  of  anj  defect  in  the  covering,  then  she  would 
not  be  ^uiltj  of  contributory  negligence,  and  you  will 
answer  that  issue — No." 

The  defendant  excepted  to  this  portion  of  the  charge 
assigning  error  in  law  in  said  portion  of  said  charge  as 
herein  set  forth.  His  Honor  also  charged  the  jury  that 
the  owner  of  private  property  or  premises  owed  no  duty  to 
his  guests  whom  he  had  invited  on  his  premises,  to  keep 
his  premises  in  safe  condition.  The  defendant  excepted 
to  this  part  of  the  charge  and  assigned  error  in  law. 

'^  I.  For  that  the  said  charge  does  not  properly  state  the 
law. 

^'  II.  For  that  the  said  charge  was  upon  a  proposition 
of  law  not  involved  in  the  controversy." 

Verdict  for  the  plaintiff,  and  from  the  judgment  thereon 
the  defendant  appealed. 

Messrs,  W,  W.  Clark  an  1  M.  De  W,  Stevenson^  for  defend- 
ant (appellant). 

Messrs,  O,  H.   Guion  and   W.  D.  Mclver^  for  plaintiff. 

AvEBY,  J.:  The  defendant,  in  any  view  of  the  testi- 
mony, was  making  an  improvement  in  its  streets.  Whether 
the  purpose  was  to  drain  the  sidewalks  or  the  plaintiff's 
lot  more  perfectly,  the  work  might  well  have  been  under- 
taken, as  we  must  assume  that  it  was,  either  to  better  the 
condition  of  the  sidewalks  as  highways  or  in  discharge  of 
the  duty  ot  looking  after  the  sanitary  condition  of  the 
city.  The  municipality  was  liable  for  any  injury  caused 
by  want  of  ordinary  care  and  skill  in  carrying  out  its 
plans  or  for  failure  to  exercise  reasonable  diligence  to  pro- 
tect the  owner  of  the  lot  or  the  public  against  danger,  to 
which  its  authorities  had  reasonable  ground  to  believe  she 
or  other   persons  would  be  exposed.     Russell  v.  Monroe^ 
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116  N.  C,  720.  The  opening  in  the  ditch  into  which  the 
plaintiff  fell  was  inside  her  front  gate  and  beside  the  walk 
that  led  to  it.  It  was  the  duty  of  the  city  to  cover  the  hole  so 
as  to  protect  persons  who  passed  along  the  walk  against  the 
danger  of  falling  into  it.  This  was  bnt  a  prndent  pre- 
caution to  avert  accident  that  might  be  justly  apprehended, 
if  the  opening  was  insufficiently  covered  or  not  covered  at 
all.  Bunch  v.  Edenton^  90  N.  C,  431.  But  the  city  placed 
a  board  cover  over  the  sink-hole,  which,  according  to  the 
plaintifi*'s  evidence,  was  insufficient,  and  in  passing  over  it 
to  go  to  the  pump  on  the  street  the  plank  gave  way,  so  as 
to  precipitate  her  into  the  hole  and  seriously  injure  her. 
It  was  the  duty  of  the  municipality  to  provide  against 
accident  to  persons  that  its  governing  authorities  must 
have  expected  to  pass  in  and  out  of  plaintiff's  gate,  and 
the  failure  to  place  a  covering  over  the  sink-hole  that  was 
sufficient  to  sustain  the  weight  of  the  plaintiff  was  culpa- 
ble negligence.  Nathan  v.  Railroady  at  this  Term.  She 
bad  a  right  not  only  to  demand  and  expect  that  the  city 
would  discharge  its  duty  by  putting  a  cover  over  the  hole, 
bnt  wlien  the  plank  was  placed  upon  it  she  was  warranted 
in  assuming  and  acting  upon  the  idea  that  the  duty  had 
been  properly  performed.  Rvssell  v.  Monroe^  supra ; 
Thompson  v.  Winsion^  at  this  Term.  The  city  was  author- 
ized to  improve  the  streets  and  sidewalks  and  by  the 
plaintiff's  license,  if  not  empowered  to  do  so  by  its  char- 
ter, it  could  open  the  drains  or  sewers  into  plaintiff's  lot. 
Whether  acting  under  its  delegated  authority  or  under  a 
license  from  the  abutting  owner,  a  municipality  is  answer- 
able in  making  such  improvements  as  that  described  by 
the  witnesses  for  such  injury  to  persons  or  property  as  are 
canned  by  want  of  care  in  doing  the  work.  Meares  v. 
Wilmington^  9  Ired.,  73;  Wright  v.  Wilmhigton^  t^2  N.  C, 
156;  Moffitt  V.  Ashevilley  103  N.  C,  237  ;  Love  v.  Raleighy 
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116  N.  C.J  394.  If  the  city  undertook  to  extend  its  drain 
into  the  plaintiiTs  lot,  and  its  agents  in  charge  of  the 
improvements  carelessly  left  it  open,  it  was  justly  held 
answerable  for  the  natural  consequences  of  such  conduct. 
There  is  no  merit  in  the  exception  to  the  refusal  of  the 
court  to  give  the  instruction  asked,  or  the  substitution  of 
that  given.  Th€  court  left  the  jury  to  determine  whether 
in  view  of  all  the  surrounding  circumstances  the  plaintiff 
exercised  reasonable  care,  or  such  as  would  have  charac- 
terized a  person  of  ordinary  prudence  in  venturing  upon 
the  plank.  This  was  a  compliance  with  the  rule  laid  down 
at  this  Term  in  Hinahaw  v.  Railroad  and  Russell  v.  Rail- 
road.    For  the   reasons  given  we  hold  that  there  was  no 

error. 

No  Error. 


T.  P.  OUTLAND  v.  W.  C.  OUTLAND,  et  al. 

Will,  Constrtiction  of — Devise — Charge  on  Land — Liabil- 
ity of  Purchasers  from  Devisee — Limitations — Exces- 
sive  Attorney's  Fee, 

1.  Where  a  father,  after  providing:  b)'  devise  of  lands  in  fee  for 

several  children,  devised  other  lands  to  each  of  two  remain- 
ing: children  in  consideration  of  which  they  were  to  have  the 
care  of  and  support  an  imbecile  brother  not  otherwise  pro- 
vided for  in  the  will ;  Held^  that  the  land  devised  to  the  two 
sons  were  charf^ed  with  the  support  of  the  imbecile  brother. 

2.  In  such  ease,  purchasers  of  the  lands  from  the  devisees  took  the 

same  subject  to  the  charge,  whether  they  had  actual  notice 
or  only  the  constructive  notice  of  the  will  under  which  they 
derive  title. 

3.  The  statute  of  limitations  does  not  run  against  an  idiot  by  reason 

of  the  excepting  clause  in  Sect.  168  of  The  Code, 
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4.  An  allowance  of  $200  ajB  attomey^s  fee  in  an  action  by  the  next 
friend  of  an  idiot  to  have  land  charged  with  his  support  sold 
declared  subject  to  the  lien,  ^c,  is  excessive. 

Civil  action,  tried  before  Boykiuy  «/".,  and^a  jury,  at  Fall 
Terra,  1895,  of  Northampton  Superior  Court.  There  wa& 
jndgment  for  the  plaintiff  and  defendants  appealed.  The 
facts   are   stated  in    the  opinion  of    Chief  Justice   Faib- 

CLOTH. 

Mr.  R.  O.  Burton^  for  plaintiff. 

Me^vrs.  R,  B,  Peebles  and  B,  S,  Oay^  for  defendante^ 
(appellants). 

Faircloth,  C.  J.:  In  1885  Thomas  Outland  died,  leav- 
ing a  will  which  was  duly  probated,  and  had  several  chil- 
dren, and  was  seized  of  the  land  in  controversy,  having 
put  into  the  possession  of  some  of  his  children  cer- 
tain other  property  and  devised  the  same  in  fee  to  them. 
He  then  lived  on  a  tract  of  land,  and  by  item  six  he  devised 
to  his  son  Cornelius  in  fee  a  part  of  the  tract  of  land,  and 
iD  item  seven  he  devised  the  balance  of  the  tract  in  fee  to- 
his  son  Elijah.  In  item  eight  he  says  :  "  In  consideration 
of  the  property  I  have  given  to  Elijah  and  Cornelius,  they 
are  to  have  the  care  of  and  support  Thomas,  and  it  is  m j 
will  that  he  should  have  his  choice  which  of  them  he  will 
live  with,  and  the  other  pay  half  the  expense "  The 
plaintiff  Thomas  P.  Outland  id  the  one  called  "  Thomas" 
in  the  eighth  item,  and  is  a  person  iion  compos  uneniis  and 
appears  herein  by  his  next  friend  Robert  S.  Parker,  who 
ig  also  here  as  administrator  of  A.  A.  Parker,  the  late 
plaintiff  herein. 

Thoirfas  by  agreement  has  lived  usually  with  his  sister, 
wife  of  A.  A.  Parker,  and  Elijah  has  paid  all  the  while 
one-half  of  the  expense  of  the  board  of  Thomas,  and  this 
action  is  by  him  to  recover  the  other  half  against   Come- 
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lias  and  those  defendants  who  have  purchased  his  part  of 
the  land,  and  to  have  the  land  sold  to  satisfy  the  same. 
The  defendants  admit  the  personal  liability  of  Cornelins, 
bnt  deny  that  his  legacy  for  support  is  a  lien  on  the  land, 
and  especially  now  that  it  is  in  the  hands  of  the  parchasers, 
and  that  is  the  main  question  presented  to  this  Court. 

The  universal  rule  pervading  the  construction  of  wills 
is  that  the  intention  of  the  testator  shall  govern  its  inter- 
pretation in  each  case.  Sometimes  there  are  serious  diffi- 
■calties  in  ascertaining  the  intention,  but  these  diiiiculties 
do  not  disturb  the  rule.  To  arrive  at  the  intent,  it  is  proper 
to  look  at  the  whole  instrument  and  the  condition  of  the 
parties  and  the  surrounding  circumstances,  as  they  are  sup- 
posed to  be  in  the  mind  of  the  testator  at  the  time  of  the 
disposition  of  his  property.  It  appears  that  he  made  a 
secure  and  complete  title  to  the  legacies  of  his  other  child- 
ren, and  it  would  seem  unreasonable  and  unnatural  that  he 
intended  to  leave  the  legacy  of  his  most  unfortunate  child 
any  less  secure.  If  the  contention  of  the  defendants  be 
true,  then  insolvency  or  bankruptcy  might  defeat  the  plaint- 
iiTs  legacy,  and  at  this  time  the  homestead  exemption 
might  have  the  same  effect.  These  possibilities  are  pre- 
sumed to  have  been  understood  by  the  testator. 

In  Laxton  v.  Tilley^  ^^  N.  C,  327,  the  language  in  a  deed 
was  "  for  and  in  consideration  of  $200,  and  the  faithful 
maintenance  of  T.  L.  and  wife  P.  L.  hath  given  and 
granted,"  ifec,  held  that  this   was  a  charge  upon  the  land. 

In  Thayer  v.  Finegan^  134  Mass.,  62,  A.  devised  to  her 
Bon  all  her  property,  "  he  to  pay  all  her  debts  and  also  to 
pay  the  school  and  college  expenses  of  her  younger  son  "; 
Held^  that  the  legacy  to  the  younger  son  was  a  charge  upon 
the  real  estate.  In  the  under  cited  cases  similar  decisions 
were  made:  Aston  v.  Galloway^  3  Ired.  Eq.,  126  ;  Woods 
V.   Wooih,  Busbee,  290  ;  Carter  v.  Worrell,  96  N.  C,  358. 
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The  Statute  of  limitations  does  not  bar  the  claim  of 
Thomas,  bj  reason  of  the  saving  clause  in  The  Code^  Sec. 
163. 

It  was  argued  that  the  plaintiff's  claim  had  been  aban- 
doned. Thomas  was  incapacitated  to  abandon  any  claim 
or  right  by  any  act  or  declaration,  and  the  lapse  of  time  was 
not  sufficient  to  have  that  effect.  Thompson  v.  NationSy 
112  N.  C,  508  ;  Cox  v.  Brower.  114  N.  C,  422. 

The  land  is  charged  with  the  legacy  in  the  hands  of  the 
purchasers,  because  the  jury  find  in  the  14th  issue  that 
they  purchased  with  actual  notice.  If  this  had  not  been 
found,  they  took  the  land  with  constructive  notice,  as  they 
derive  their  title  under  the  will  creating  it.  Christmas  v. 
MUchellj  3  Ired.  Eq.,  534 ;  Harris  v.  Fly,  7  Paige,  421. 

There  were  several  exceptions  to  the  admission  of  evi- 
dence and  to  the  judgment.  In  the  view  we  have  taken, 
these  exceptions  are  unimportant  and  are  overruled.  The 
judgment  allows  $211.25  of  the  recovery  to  be  paid  to 
Robert  Parker,  administrator  of  A.  A.  Parker.  This  seems 
to  be  an  arrangement  among  the  plaintiffs  to  equalize  the 
burden,  approved  by  the  Court,  and  does  not  affect  the 
defendants.  Sitting  as  a  Court  of  Equity,  if  we  could  see 
in  this  allowance  that  any  just  maxim  of  the  law  had  been 
violated  or  that  any  injustice  had  been  done  to  the  interest 
of  a  non  compos  mentis  person,  we,  ex  mero  motu,  would 
correct  it,  as  in  cases  where  the  interest  of  infants  is 
under   consideration. 

We  think  the  allowance  of  $200  as  an  attorney's  fee 
in  this  case  is  too  much,  and  it  is  reduced  to  $100. 
Moore  v.  Shields,  69  N.  C,  50.  With  this  modification 
the  judgment  is  sustained. 

Modified  and  Aflirmed. 
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F.  S.  FAISON  V.  C.  HARDY,  Trustee,  et  al. 

Practice — Appeal — Parties  in  Interest. 

Where,  io  an  action  to  restrain  a  trustee  from  selling  lands 
under  a  trust  deed  to  patisfy  acknowledged  liens  nntil  the 
plaintiff  (who  claims  that  the  trustee  held  the  land  under  a 
parol  trust  for  him  subject  to  the  liens)  can  have  his  rights 
ascertained  and  for  an  accounting  as  to  the  amount  due, 
parties  whose  only  interest  in  the  suit  is  the  payment  of  the 
money  secured  by  the  trust  deed  cannot  appeal  from  a  judg- 
ment declaring  the  parol  trust,  in  the  equity  of  redemption, 
in  favor  of  the  plaintiff. 

Civil  action,  tried  before  Boykin^  «A,  and  a  jury,  at 
August  Term,  1895,  of  Northampton  Superior  CcfUrt. 
The  facts  sufficiently  appear  in  the  opinion  of  Associate 
Justice  AvKKY.  There  was  a  verdict  for  plaintiff  and 
from  the  judgment  thereon  the  defendants,  Hardy,  trustee, 
and  C.  W.  Grandy  and  heirs,  appealed. 

Messrs,  K.  B.  Peehles  and  MeRae  ct  Day^  for  plaintiff. 
Messrs.    Thos,  X.   Hill    and  B.  S.    Gay^  for  defendants 
(appellants). 

AvKRv,  J.:  In  1876  the  Farmers'  Loan  and  Trust 
Company  conveyed  a  tract  of  land  to  John  W.  Faison  and 
he,  in  order  to  secure  certain  notes  representing  the  pur- 
chase money  for  it,  conveyed  the  same  land  to  the  defend- 
ant, Caldwell  Hardy,  as  trustee.  The  notes  so  secured 
subseijuently  became  the  property  of  C.  W.  Grandy  &  Sons. 
The  plaintiif,  F.  S.  Faison,  seeks  in  this  action  to  set  up  a 
parol  trust,  arising  out  of  an  agreement  on  the  part  of 
John  W.  Faison  to  buy  and  hold  the  land  for  him  and 
convey  to  him  upon  the  payment  of  the  notes.  The  action 
was  brought  to  restrain  the  defendant  trustee.  Hardy,  from 
selling  at  the  instance  of  the  defendants,  Grandy  tk  Sons, 
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until  the  questioQ  whether  there  was  a  parol  trust  could 
be  determined,  and  for  an  account  to  ascertain  the  amount 
of  the  incumbrance  still  undischarged,  after  making  the 
prop»ir  allowance  for  certain  alleged  usurious  transactions 
on  the  part  of  Grandy  &  Sons. 

It  was  held  on  the  former  hearing  (114  N.  C,  58)  that 
the  diJ^puted  question  whether  a  parol  trust  was  created  for 
the  benefit  of  the  plaintiff  "  must  first  be  determined  by  the 
trial  of  the  issues  before  the  necessity  for  the  taking  of  an 
account  can  be  ascertained,"  and  suggested  at  the  same 
time  that  an  answer  should  be  filed  for  the  infant  heirs-at- 
law  of  John  W.  Faison  by  their  guardian  B.  B.  Winborne. 
The  guardian  accordingly  answered* for  the  children,  deny- 
ing the  equity  of  the  plaintiff,  but  the  widow  of  John  W. 
Faison  having  testified  to  the  truth  of  the  allegation  of  the 
plaintiff  in  reference  to  the  agreement  which  raised  the 
trust,  he,  after  a  contest  upon  the  issues  below  and  joining 
in  the  exceptions,  declined  or  failed  to  prosecute  an  appeal 
on  behalf  of  the  infants.  The  jury  found  in  response  to  an 
is^sae  submitted  among  other  facts,  that  it  "  was  agreed 
between  F.  S.  Faison  (the  plaintiff)  and  John  W.  Faison 
(the  father  of  the  infant  defendants)  at  the  time  he  bought 
the  Urquhart  and  Round  Pond  plantations,  that  F.  S.  Fai- 
6on  was  to  pay  the  sum  of  $14,000  and  interest  thereon  ; 
that  when  he  did  pay  the  same  John  W.  Faison  was  to 
hold  said  land  in  trust  for  him  and  on  demand  to  convev 
the  same  to  F.  S.  Faison."  The  question  whether  there 
was  a  parol  agreement  not  within  the  Statute  of  Frauds  was 
primarily  one  between  F.  S.  Faison  and  John  W.  Faison, 
or  on  his  death  between  the  plaintiff  and  his  heirs-at-law. 
If  Franks.  Faison  had  claimed  that  John  W.  Faison,  dur- 
ing his  life  held  the  two  plantations  in  trust  for  him  by 
reason  of  a  verbal  agreement,  clearly  within  the  Statute 
of  Frauds,  and  had  instituted  suit  to  have  him  declared  a 
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trustee,  the  contract  being  not  absolutely  void  but  voida- 
ble at  the  option  of  the  party  to  be  charged  {Syme  v.  Smithy 
92  N.  C,  338),  John  W.  Faison  might  have  answered 
admitting  the  alleged  contract  and  no  strane^er  could  have 
complained  that  he  did  not  see  "fit  to  avail  himself"  of 
the  privilege  of  pleading  the  statute.  Tucker  v.  Marklandy 
101  N.  C,  422 ;   Thigpen  v.  Staton,  104  N.  C,  40. 

In  the  same  way,  before  any  alleged  default  and  prior  to 
the  attempt  of  the  trustee  to  sell,  the  plaintiff  might  have 
brought  an  action  against  his  brothers  during  his  lifetime 
to  enforce  this  trust,  which  it  was  incumbent  on  him  to 
establish  by  strong  proof,  and  if  the  defendant  had  admitted 
the  allegations,  now  set  up  as  to  the  trust,  a  judgment 
upon  such  admission  would  have  been  as  conclusive  on  the 
defendant's  heirs-at-law  as  if  founded  upon  a  verdict,  and 
could  not  have  been  impeached  by  strangers    to  the  suit. 

The  guardian  of  the  infant  defendants  has  held  the 
plaintiff  to  strict  proof  of  his  equity,  but,  in  view  possibly 
of  the  testimony  of  their  mother,  has  in  the  exercise  of  his 
discretion  failed  to  prosecute  an  appeal  from  the  judgment 
below.  The  judgment,  if  the  suit  were  betwet^n  the 
plaintiff  and  the  heirs  at-law  only,  would,  without  appeal 
and  reversal,  unquestionably  be  conclusive  on  them  as  to 
the  agreement  with  F.  S.  Faison,  and  notwithstanding  the 
presence  of  other  parties,  the  same  effect  attends  the  decree 
in  this  case.  The  question  which  confronts  us  then  is 
whether  the  appellants,  Grandy  &  Sons  and  the  trustee 
Hardy,  being  strangers  to  the  original  agreement,  have 
shown  such  an  interest  in  the  establishment  of  the  trust 
as  will  give  them  a  standing  in  the  court  to  assign  as  error 
the  exceptions  to  the  rulinc^s  in  relation  to  it. 

It  it  admitted  that  the  Farmers'  Loan  &  Trust  Company 
assigned  the  $10,000,  which  was  secured  by  the  mortgage 
executed   b}^   John  W.   Faison   to   Mrs.  Ann   D.  Grandy, 
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ejLeeatrix  of  C.  W.  Grandy,  deceased,  and  Wra.  Seldon, 
three-fourths  to  the  former  and  one  fourth  to  the  latter, 
and  that  the  two  subsequently  transferred  it  to  the  firm  of 
Grandy  <k  Sons  as  now  constituted,  who  are  entitled  to 
receive  whatever  portion  of  the  amount  is  still  unpaid. 
It  is  not  denied  also  that  Grandy  &  Sons  have  a  mortgage 
lien  by  virtue  of  the  mortgage  from  John  W.  Faison  for 
any  balance  due  on  two  drafts  amounting  in  the  aggregate 
to  $4,400.  There  is  no  controversy  between  plain tifls  and 
defendants  as  to  the  amounts  or  dates  of  notes  secured  by 
mortgage,  and  which  to  the  extent  that  they  remain  unpaid 
constitute  liens,  which  must  be  discharged  before  F.  S. 
Faison  could  demand  a  conveyance  of  the  land  or  a  })ortion 
of  the  proceeds  in  case  of  a  sale  for  foreclosure. 

The  order  enjoining  the  sale  was  affirmed  by  this  Court 
(114  N.  C,  58)  in  order  to  ywait  the  finding  upon  the 
question  of  the  parol  trust  and  in  the  event  tliat  after 
answer  filed  bv  tlie  infant  heirs  it  should  be  found  and 
adjudged  that  there  was  a  parol  agreement  as  alleged,  for 
the  further  purpose  of  having  an  account  taken.  If 
Grandy  &  Sons  are  to  receive  only  whatever  sum  has  not 
been  paid  on  the  secured  note  and  drafts  either  of  Frank  S. 
Faison  and  John  W.  Faison,  it  is  not  material  so  far  as  the 
rights  of  Grandy  &  Sou  are  affected,  which  of  the  two  was 
principal  and  which  agent,  or  whether  Frank  was  agent  or 
cestui  que  trust  in  the  transactions  with  them,  nor  have  they 
any  interest,  in  contemplation  of  a  court  of  ecjuity,  in  the 
question  whether  Frank  or  the  heirs  of  John  W.  own  the 
equity  of  redemption,  or  have  the  right  to  the  residue  of 
the  proceeds  of  sale  after  satisfying  in  full  whatever 
remains  due  them. 

One  of  the  issues,  not  answered  by  consent  and  in  rela- 
tion to  which  testimoi.y  was  admitted  and  excepted  to, 
was  the  ninth,  involving  the   inquiry   whether  the  parol 
118—10 
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agreement  was  made,  and  in  which  for  rea&ons  already 
given  the  appellants  have  no  interest.  The  only  other 
issues,  which  gave  rise  to  any  controversy  before  the  jnry, 
were  those  involving  the  inquiry  whether  The  Farmer's 
and  Mechanic's  Loan  and  Trust  Company  agreed  to  recon- 
vey  the  Urquhart  place,  whether  Grandy  had  notice  of  the 
parol  agreement  at  the  time  of  purchasing  the  several 
secured  notes  and  drafts,  whether  F.  S.  Faison  had 
retained  possession  of  the  land  and  whether  the  agreement 
was  made  upon  a  valuable  consideration. 

The  retention  of  posession  was  an  evidential  fact  bear- 
ing upon  the  making  of  the  parol  agreement,  as  was  the 
question  whether  it  was  made  upon  a  valuable  considera- 
tion. 0(M  V.  Edwards,  117  N.  C,  244.  If  the  appel- 
lants had  no  interest  in  the  defeat  or  establishment  of  the 
trust  the  findings  upon  those  issues  are  as  immaterial  to 
thorn  as  that  in  response  to  the  ninth. 

The  Farmer's  &  Mechanic's  Loan  and  Trust  Company 
-claim  no  present  interest  in  the  land,  and  Grandy  &  Sons 
ha\o  shown  only  alien  to  secure  the  unpaid  balance,  which 
both  F.  S.  Faison  and  the  heirs  of  John  W.  Faison  admit 
conc^titute  a  lien  to  be  satisfied  before  the  owner  of  the 
equity  i»f  rcdtMuption,  whoever  may  be  entitled  to  it,  can 
claim  the  land  or  any  portion  of  the  fund  arising  from  the 
sale.  The  appellants  have  failed  to  show  any  error  which 
materially  affects  their  rights 

On  the  former  appeal  it  was  held  that  whenever  the 
jury  should  find  that  the  parol  agreement  was  entered  into 
an  account  must  be  ordered  to  shew  what  amount  of  the 
indebtedness  constituting  a  lien  upon  the  land  was  still 
duo.  It  being  admitted  that  there  were  complicated 
accounts  and  unadjusted  dealings,  such  transactions  can- 
not be  satisfactorily  or  justly  settled  without  takinf^  an 
account.     Pritvhard  v,  Sa nde f son,  S4:  N.  C,  299;   Cape* 
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hart  V.  Biggs  J  77  N.  C,  261.  The  account  was,  upon  the 
rendition  of  the  verdict,  accordingly  ordered,  and  neither 
in  the  judgment  nor  in  the  rulings  upon  evidence  was 
there  any  error  of  which  the  appellants  ha^  reason  to  com- 
plain. As  the  appellants  have  failed  to  show  any  right  on 
their  part  to  have  the  ruling  complained  of  reviewed  here, 
the  appeal  must  be  dismissed. 

Dismissed. 


L  H.  LYON  and  wife   v.  DAVID  PENDER  AND  M.  E.  COT- 
TEN,  Administratrix  of  A.  J.  GOTTEN. 

Witness,  Competency  of — Testimony  of  Intereated  Party — 
Transaction  with  Deceased  Person — Surviving  Part- 
ner, 

1.  lo  the  trial  of  an  action  against  a  surviving  partner  and  the 
administratrix  of  a  deceased  partner  on  a  note  purporting  to 
have  been  given  by  the  firm,  the  surviving  partner  is  not  a 
competent  witness  (by  reason  of  Sec.  690  of  The  Code)  to 
prove  the  partnership  or  that  the  deceased  consented  to  the 
borrowing  of  the  money  and  execution  of  the  note  therefor. 

3.  In  sach  case  the  witness  would  be  testifying  '*  in  his  own 
interest "  since,  if  judgment  should  be  rendered  against  both 
himself  ajid  the  defendant  as  administrrtor  of  the  deceased 
partner,  (instead  of  against  himself  alone)  he  could,  by  pay- 
ing off  the  judgment,  have  contribution  from  the  estate  of 
his  deceasedjpartner. 

This  was  a  civil  action,  tried  before  Boykin^J,^  at  Fall 
Tenn,  1895,  of  Edgecombe  Superior  Court,  to  recover  on  a 
note  for  one  thousand  dollars  alleged  to  have  been  executed 
on  April  24th,  1889,  by  Pender  &  Gotten,  in  words  and 
Spires  as  follows  : 
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j'  $1,000.00.  April  24th,  1889. 

"  On  demand  we  promise  to  pay  to  the  order  of  Miss  Ida 
Lee  Bryan,  one  thousand  dollars  at  eight  per  cent,  inter- 
est, value  received  for  money  borrowed. 
Witness:  W.  R.  Ricks.  (signed)  Pknder  &  Gotten.'* 

The  defendant,  David  Pender,  was  called  and  sworn  as 
a  witness  for  the  plain tift*,  and  the  note  being  exhibited  to 
him,  testified  as  follows : 

"  Pender  &  Gotten  were  partners  doing  business  in  1889. 
I  signed  the  note  Pender  &  Gotten.  I  borrowed  the 
moT'ey  to  pay  the  debts.  We  borrowed  money  from  time 
to  time.  It  was  necessary  to  do  so.  The  money  was  used 
to  pay  the  debts  of  the  firm.  I  told  Mr.  Gotten  all  about 
the  firm's  indebtedness  and  he  authorized  me  to  borrow 
the  money." 

Here  the  counsel  for  M.  E.  Gotten,  Adm'x  of  A.  J.  Cot- 
ten,  objected  to  the  witness'  speaking  of  any  transaction  or 
communication  had  with  A.  J.  Gotten.  The  judge  made 
noformal  ruling  on  the  objection  raised  at  this  stage  of 
the  case,  but  permitted  the  witness  to  go  on,  who  testified, 

"  That  the  firm  debts  were  paid  with  this  money — it  was 
applied  to  debts  due  Staton,  to  Johnson,  Sutton  &Go.,  and 
to  others  whose  names  he  could  not  recall  as  he  had  no 
access  to  his  books  since  his  assignment — that  his  book- 
keeper, William  R.  Ricks,  knew  to  whom  the  money  was 
paid." 

Upon  cross-examination  witness  stated,  "  that  in  1884, 
he  and  M.  G.  Pender  and  A.  J.  Gotten  formed  a  partner- 
ship for  three  years,  under  the  firm  name  of  Pender  & 
Gotten — then  M.  G.  Pender  eai/ie  out  and  myself  and  A. 
J.  Gotten  kept  on  under  the  same  name.  In  January, 
1889,  myself,  W.  F.  Hargrove  and  A.  J.  Gotten  formed  a 
partnership  under  the  firm  name  and  style  of  Pender,  Har- 
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grove  &  Gotten  and  began  business  in  January,  1889.  We 
were  partners  when  I  gave  this  note  e^igned  Pender  &  Cot- 
ten,  in  liquidation.  Mr.  Gotten  died  in  June,  1889.  Har- 
grove and  mjself  kept  right  on.  The  contract  of  Pender 
&  Gotten  and  Pender,  Hargrove  &  Gotten  was  in  writing 
and  signed  by  the  partners — the  first  executed  7th  March, 
1884,  and  the  second  29th  of  January,  1889.  The  first  con- 
tract was  for  three  years  and  Mr.  Gotten  and  myself  agreed 
after  that  to  take  M.  G.  Pender's  interest.  Mr.  Gotten 
told  me  to  borrow  the  money." 

The  counsel  for  the  defendant,  M.  E.  Gotten,  Adminis- 
tratrix of  A.  J.  Gotten,  stated  to  the  court  that  the  evi- 
dence had  now  been  disclosed  that  the  contracts  of  Pender 
&  Gotten  and  Pender,  Hargrove  &  Gotten  were  put  in 
writing,  and  that  the  witness  had  gone  on  to  state  commu- 
nications and  transactions  between  himself  and  his  part- 
ner Gotten  who  died  in  June,  1889,  and  asked  the  court  to 
nile  out  all  the  evidence  as  to  the  agreements  which  the  wit- 
ness stated  were  in  writing  and  signed  by  the  parties 
regpectiv^ely,and  also  that  part  of  the  evidence  which  related 
to  personal  transactions  and  communications  between 
the  witness  and  his  deceased  partner,  A.  J.  Gotten,  as 
incompetent.  The  court  so  ruled  and  the  plaintiff  excepted. 
W.  R.  Ricks,  witness  for  the  plain  tiif,  testified  that  at 
the  beginning  of  the  year,  1889,  A.  J.  Gotten  and  David 
Pender,  were  doing  business  as  Pender  &  Gotten,  and  he 
was  their  bookkeeper,  and  he  was  also  the  bookkeeper  of 
Pender,  Hargrove  &  Gotten  when  that  firm  was  formed  on 
the  29th  January,  1889.  "  I  have  no  personal  knowledge 
that  the  money  borrowed  paid  the  firm  debts.  All  I  know 
is  that  I  made  entries  on  books  by  direction  of  David  Pen- 
der." 

Connsel  for  Gotten,  Administratrix,  objected  to  witness 
speaking  except   what  he  knew  of  his    own    knowledge. 
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Objection  sustained.  Thereupon,  plaintiffs'  counsel  stated 
that  he  would  take  a  judgment  against  the  defendant 
David  Pender,  and  submitted  to  a  noQ>&uit  as  to  the  defend- 
ant Gotten,  Administratrix,  and  appealed  to  the  Supieme 
Court. 

Mr,  J.  L.  BridgerSy  for  plaintiffs  (appellants). 
Messrs.    Fred   Philips    and    Staton     cfe   Johnston^    for 
defendant  Cotten,  Administratrix. 

Clark,  J. :  The  Code^  Sec.  590,  is  analyzed  in  Bunn  v. 
Todd,  107  N.  C,  266.  The  witness  Pender  is  (1)  "A 
party  to  the  action  "  (and  is  also  *'  interested  in  the  event 
of  the  action  ") ;  (2)  He  is  offered  "  as  a  witness  to  testify 
in  his  own  behalf  or  interest " ;  and  (3)  "  As  to  a  personal 
transaction  or  communication  between  the  witness  and  a 
person  since  deceased,"  i.  e.  to  prove  a  partnership,  and 
further  that  the  deceased  partner  specially  authorized  him 
to  borrow  this  money.  The  only  possible  debate  is  on  the 
second  head  above  stated,  whether  the  evidence  given  by 
the  witness  would  be  "  in  his  own  interest."  Strictly,  it 
would  be  "in  the  behalf"  of  plaintiff  who  called  him  as  a 
witness,  but  the  statute  contains  the  words  "  in  his  own 
behalf  or  interest."  The  true  test  of  interest  is  whether 
the  judgment  obtained  herein  could  be  used  as  conclusive 
of  the  liability  of  the  intestate's  estate  in  an  action  after- 
wards brought  by  the  witness  against  the  administrator  of 
the  deceased.  Jones  v.  Emryy  115  N.  C,  158.  If  by  the 
testimony  of  the  witness  a  judgment  is  obtained  not  only 
against  himself  (which  is  not  opposed)  but  also  against  his 
co-defendant,  who  is  the  administratrix  of  one  sought  to 
be  charged,  as  his  partner,  then  the  witness  upon  paying 
off  such  judgment  could  proceed  to  recover  the  pro  rata 
share  out  of  his  co-defendants,  and  this  judgment  obtained 
against  the  two  being  conclusive  in   each   action  of  the 
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partnerfihip*  would  bind  the  said  administratrix  to  contri- 
bation.  Thus  the  testimony  of  the  witness  would  be  *'  in 
his  own  interest "  and  is  forbidden  by  the  statute. 

If  the  action  was  between  the  alleged  partners,  the  tes- 
timony of  the  witness  (the  alleged  surviving  partner)  would 
be  incompetent  to  prove  the  partnership.  Sikes  v.  Par- 
ker, 95  IT.  C,  232 ;  Armfield  v.  Colvert,  103  N.  C,  147. 

This  case  differs  widely  from  Walters  v.  Sutton^  at  this 
Term.  In  that  case  the  witness  was  the  principal  in  the 
bond  sued  on,  against  whom  judgment  was  taken,  and  he 
testified  as  to  a  personal  communication  betw^een  himself  and 
hisdeceased  surety.  But  this  was  not "  in  the  interest  of  the 
witness"  whose  liability  was  primary,  and  who  could  in  no 
wise  be  benefited,  nor  could  the  judgment  against  him  be 
in  any  wise  abated  by  the  judgment  obtained  upon  his  tes- 
timony against  the  surety.  But  in  this  case,  if  the  witness' 
testimony  establishes  the  partnership,  the  witness  upon 
paying  off  the  judgment  can  recover  his  pro  rata  share 
ontof  his  co-defendant's  estate,  since  the  judgment  would 
ectabliah  that  the  debt  was  due  by  both  as  partners,  i.  e. 
as  co-principals.     In  excluding    the  testimony  theie  was 

no  error. 

No  Error. 
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F.  S.  ROYSTER,  Administrator,  &c.,  of  O.  C.  FARRAR  v,  M.  O. 
WRIGHT,  Executrix  of  GEO.  B.  WRIGHT. 

Action  for  Accounting — Reference — Appeal — Practice — 

Judgment  of  Clerk^  Validity  of. 

1.  When  a  plea  in  bar  is  interposed  to  an  action  for  accounting,  a 

reference  cannot  be  made  until  the  plea  has  been  finally 
determined. 

2.  An  appeal  from  a  judgment  sustaining  a  plea  in  bar  is  not   pre- 

mature, inasmuch  as  the  plea  puts  in  issue  the  cause  of 
action  and  it  would  be  useless  to  incur  costs  and  delay  if  the 
plea  is  sustained. 

8.  Where  an  executrix,  on  filing  the  final  account  of  her  testator 
as  executor,  moved  for  an  allowance  of  commissions  due 
her  testator,  and  thereafter,  on  Dec.  4,  1894,  her  counsel  and 
opposing  counsel  agreed  to  continue  the  matter  to  a  date  to 
be  agreed  upon  between  them,  and  no  date  was  ever  agreed 
upon,  and  the  plaintiff,  being  dissatisfied  with  the  account, 
began  an  action  on  February  9,  ^95  to  impeach  it ;  and  on 
2ard  February,  '95,  the  clerk,  at  instance  of  the  counsel  for 
the  defendant  executrix,  notified  the  parties  that  he  would, 
on  March  4,  '95,  resume  the  hearing  of  the  motion  for  such 
allowance  and  requested  information  as  to  the  items  on 
which  commissions  were  objected  to,  and  plaintiff  and  hiB 
counsel  failing  to  attend  said  hearing,  the  clerk  entered 
judgment  allowing  the  commissions ;  Held^  that  the  suit 
begun  by  plaintiff  on  February  4,  '95,  was  notice  to  the  clerk 
that  the  plaintiff  would  pursue  his  remedy  under  The  Code^ 
and  the  judgment  of  the  clerk  was  void. 

Civil  action,  pending  in  Edgecombe  Superioi  Court, 
and  lieard  before  JSoyki7i^  eA,  at  Fall  Terra,  1895,  upou 
motion  for  reference,  &c.  The  motion  was  refnsed  and 
plaintiff  appealed.  The  facts  appear  in  the  opinion  of 
Chief  Justice  Faircloth. 

ft 

Messrs.  //.  G.  Connor  and  Staton  &  Johnston^  for  plaint- 
iff (appellant). 
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Messrs.  Shepherd  c&  Busbee  and  Gilliam^  Parker  and 
Munroe^  for  defendant. 

Faircloth,  C.  J. :  This  action  is  brought  by  the  plaint- 
iff administrator  d.  b.  n.  c.  t.  a.  of  O.  C.  Farrar  against  the 
defendant  execntrix  of  Geoige  B.  Wright,  the  original 
executor  of  said  Farrar,  for  an  account  and  settlement  of 
the  estate  of  Farrar.  The  original  executor  filed  some 
annual  returns  of  his  administration  with  the  clerk,  and 
the  defendant  executrix  filed  a  final  return  on  the  2l6t  of 
November,  1894,  and  it  appeared  that  the  defendant  had 
been  allowed  $11,500  as  commissions.  The  executrix 
moved  for  the  allow^ance  of  commissions  due  her  testator, 
before  the  clerk,  which  we  understand  to  be  in  addition  to 
those  already  allowed,  and  counsel  of  tlie  parties  volun- 
tarily met  before  the  clerk  on  the  4th  of  December,  1894, 
and  entered  into  some  discussion  as  to  the  items  "  on  which 
a  commission  in  law  is  not  to  be  allowed.  It  was  there- 
after agreed  between  counsel  that  the  matter  should  stand 
continued  to  some  date  to  be  agreed  upon  by  the  parties." 
No  other  date  was  ever  agreed  upon,  and  neither  the 
plaintiff  nor  his  counsel  attended  any  other  meeting  or 
eonference.  On  February  23,  1895,  at  the  instance  of 
defendant's  counsel  the  clerk  issued  a  notice  to  the  parties 
that  on  the  4tb  of  March,  1895,  he  would  resume  considera- 

m 

tion  of  the  application  of  the  executrix  for  the  allowance 
of  commissions  toiler  testator,  with  a  request  to  the  parties 
to  indicate  the  items  on  which  commissions  should  not 
be  allowed.  The  plaintiff  failed  to  attend,  nor  did  his 
cooDsel  attend,  and  on  March  13,  1895,  "  after  careful 
examination  of  the  several  accounts  filed "  the  clerk 
allowed  certain  commissions  and  rendered  judgment  in  the 
absence  of  the  plaintiff  and  his  counsel  in  favor  of  the 
defendant  executrix  against  the  plaintiff  for  $3,187.27  and 
interest  from  the  22d  of  November,  1894. 
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The  plaintiff,  being  dissatisfied  with  the  account  filed' 
on  February  0,  1895,  instituted  this  action  to  have  an 
account  of  the  administration  stated  and  to  impeach  the 
accounts  filed,  and  for  a  reference  {Code^  Sec.  1511). 
and  filed  his  complaint.  The  defendant  anbwering  the 
complaint  pleaded  specially  that  the  accounting  and 
judgment  of  the  clerk  above  set  out  are  a  bar  to  the 
plaintiff's  cause  of  action.  At  the  trial  term  the  motion 
for  a  reference  was  denied,  the  court  being  of  opinion 
that  the  plea  in  bar  was  to  be  first  tried.  The  motion 
was  heard  by  the  court  upon  an  inspection  of  the  plead- 
ings and  the  clerk's  record  as  above  recited,  and  "  said 
motion  was  refused  as  to  all  matters  and  things  adjudi- 
cated by  the  clerk  the   court  being  of  opinion  that 

said  adjudication   constituted  a  plea  in  bar  as  to    them, 
and  the  judgment  was  rendered  as  set  out  in  the  record."' 
Plaintiff*  appealed  from    the    order    refusing  a    reference 
and  from  the  judgment  rendered.     This  is  the  only  ques- 
tion we  have  to  consider. 

We  were  told  on  the  argument  that  this  appeal  was  pre- 
mature— that  an   exception  should  have  been   noted    and' 
made  available  on  appeal  from  the  final  judgment.      How 
the  plaintiff  was    to  proceed  to  final    judgment,  in     tbe- 
face  of  the  above  ruling  and  judgment,  was  not  explained. 
Prior  to   The  Code^  this  Court  had  held  that  where  mat- 
ters in  bar  of  the  right  of  action   were  well  pleaded,  the- 
plea    must    be    tried  and    determined  before  any   refer- 
ence   to    the    master.     Dozier    v.    Sprouse^    1  Jones  Eq.y. 
152;  Douglass  \.   Caldwell,  64    N.  C,    372.     The   Codcj, 
Sec.  548,  expressly   allows  an    appeal   from  every  judicial 
order    or    determination   which  in  eftect    determines   the 
action  and    prevents  a    judgment,  from  which  an    appeal 
might  be  taken.     The  defense  of  a  special  plea  in  bar  puts- 
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in  issue  the  cause  of  action,  and  it  would  be  useless  to 
incnr  costs  and  delay  if  the  plea  is  sustained. 

It  has  been  repeatedly  held,  since  the  adoption  of  The 
Oode^  that  an  appeal  lies  from  a  judgment  sustaining  or 
overruling  a  plea  in  bar  and  that  no  reference  should  be 
ordered  until  the  plea  is  finally  determined.  Railroad  v. 
Morrison,  82  N.  C,  141,  143 ;  JH^eal  v.  Becknell,  85  N.  C, 
299,302;  Leak  v.  Covington,  9b  N.  C,  193,  195;  Clem- 
ent V.  Rogers,  95  N*.  C,  248.  Where  a  matter  pleaded  in 
bar  is  an  estoppel  was  discussed  in  Rogers  v.  Ratcliff,  3 
Jones,  225;  Armfield  v.  Moore,  Busbee,  157,  and  Will- 
iams  V.  Clouse,  91  N.  C,  322.  If  the  record  is  uncertain 
and  anything  be  left  to  conjecture  and  is  not  explained  by 
proof,  the  judgment  as  evidenced  isin*  estoppel.  Jones  v. 
Be^man,  117  N.  C,  259. 

Upon  examination  of  the  record  of  the  clerk,  offered  as 
proof  of  the  special  plea,  we  think  it  was  insufiicient  to 
snpport  it,  and  that  his  Honor's  conclusion  thereon  was 
erroneous. 

It  is  true  that  persons  may  voluntarily  come  before  any 
court  and  enter  into  agreements  and  cause  their  agree- 
ments to  be  entered  of  record  as  judgments  of  the  court 
and  they  are  as  effectually  bound  thereby  as  by  any  other 
judgment,  but  this  must  be  done  by  consent. 

In  the  present  case  the  meetings  in  December,  1894, 
were  voluntary  and  not  by  any  process  known  to  law. 
Nothing  was  debated  except  the  propriety  of  allowing 
commissions  on  certain  items  in  the  account  about  which 
no  agreement  was  had.  That  the  matter  should  stand 
C4>ntinued  to  some  date  to  be  agreed  upon  by  the  parties, 
which  date  was  never  agreed  on,  and  plaintiff  pursued  the 
subject  no  further. 

We  think  that  the  issuance  of  the  summons  in  this  action 
and  the  service  of  the  same  on  defendant,  before  the  judg- 
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ment  of  the  clerk,  was  notice  that  plaintiff  had  abandoned 
the  conference  meetings  and  that  he  elected  to  seek  his 
remedy  as  prescribed  by  The  Code. 

We  think,  also,  that  the  notice  issued  by  the  clerk  on 
February  23  had  no  efficacy,  and  that  the  judgment  entered 
by  the  clerk  on  March  13,  in  the  absence  of  the  plaintiff 
or  his  attorneys,  was  without  authority. 

What  would  have  been  the  effect  if  the  parties  had  been 
present  before  the  clerk  and  judgment  had  been  entered 
without  objection  or  appeal,  we  need  not  consider,  as  the 
record  sent  to  this  Court  does  not  present  that  question. 

Reversed. 


F.  S.  ROYSTER,   Administrator  v.  P.  LANE,  et  al. 


Registration  of  Mortgage — Clerical  Mistake  in    Record- 
ing— Priority  of  Liens. 


1.  A  registry  of  a  mortgage  is  not  void  because  of  a  clerical  mis- 
take made  by  the  register  in  transcribing,  which  does  not 
affect  the  sense  and  provision  as  to  the  amount  secaredf 
description  of  property,  &c.,  or  obscure  the  meaning  of  the 
instrument. 
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2.  A  mortgage  by  *^  Patrick  Lane  and  wife  Zilpha  Lane  ^^  to  F  wa» 
properly  executed,  probated  and  ordered  to  be  registered  but 
the  Register  of  Deeds  in  transcribing  the  words  in  the  premises 
wrote  ''  Patrick  8a f  age  and  wife  Zilpha  Savage  ^'  instead  of 
'*  Patrick  Lane  and  wife  Zilpha  Lane/^  In  recording  the 
description  of  the  land  the  Register  followed  the  mortgage 
in  describing  it  as  *^  all  the  real  estate  of  which  Patrick  Lane 
is  seized,  &c.,^-  but  in  a  further  description  '^  embracing  that 
which  Patrick  Lane  purchased  ^'  it  was  transcribed  as  ^^  that 
which  Patrick  Savage  purchased,  &icJ*''  Otherwise,  the  mort- 
gage was  transcribed  exactly  as  written,  referring  to  **  Pat- 
rick Lane  ^-  as  the  party  of  the  first  part,  maker  of  the  notefr 
and  as  entitled  to  surplus  after  payment  of  the  debt  in  case 
of  a  sale.  The  mortgage  was  properly  indexed.  Subse- 
quently, another  mortgage  was  made  to  one  M. ;  Held,  in  an 
action  of  foreclosure,  that  the  mortgage  to  F  as  registered 
was  good  for  all  purposes  and  had  priority  over  the  mort- 
gage to  M. 

Action  by  the  plaintiff,  administrator  d.  h,  n,  c,  t,  a.  of 
0.  C.  Farrar  against  Patrick  Lane  and  wife  and  J.  J. 
Martin,  tried  before  Boykifi^  «/.,  at  Fall  Term,  1805,  of 
Edgecombe  Superior  Court.  The  faets  appear  in  the  opin- 
ion of  Associate  Justice  Montgomery.  From  a  judgment 
in  favor  of  the  plaintiff  the  defendant  appealed. 


Mr.  G.  M.  T.  Fountain  for  defendant  (appellant). 
Messrs,  Staton  dk  Johnston  for  plaintiff. 

Montgomery,  J.  :  Patrick  I^ne  and  his  wife  Zilpha 
executed  a  mortgage  in  18bl  to  O.  C.  Farrar  upon  a  tract 
of  land  in  Edgecombe  county  to  secure  to  him  a  debt  of 
^2,791.94.  The  mortgage  was  proved  in  due  form,  the 
private  examination  of  the  wife  taken  before  the  clerk  of 
the  superior  court,  and  the  instrument  ordered  to  regis- 
tration by  that  officer.  The  register  of  deeds,  instead  of 
recording  it  as  it  was  written^  when  he  came  to  transcribe 
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the  words  in  the  premises,  "  Patrick  Lane  and  his  wife 
Zilpha  Lane, "  wrote  Patrick  Savage  and  wife  Zilpha  Sav- 
age, instead.  That  officer,  in  recording  the  description  of 
the  land,  followed  the  mortgage,  which  was  in  these  words : 
"  All  the  real  estate  of  which  said  Patrick  Lane  is  seized 
and  possessed,"  &c-,  but  when  he  came  to  copy  the  fur- 
ther description,  he   wrote    ^'  said    land    embracing    that 

which  said   '*  Patrick   Savage  "  purchased  ._. instead  of 

writing  "  said  land  embracing  that  which  said  Patrick 
Lane  purchased.  "  The  mortgage  was  otherwise  registered 
just  as  it  was  written,  the  conditions  showing  that  Patrick 
Lane^  "party  of  the  first  part,"  owed  the  debt  and  that  if 
he  should  pay  it  according  to  the  conditions  of  the  mort- 
gage it  should  be  void,  and  providing  that  in  case  default 
was  made  by  him  in  its  payment  and  a  sale  had  to  le  made, 
the  surplus  if  any,  should  go  to  Patrick  Lane,  A  second 
mortgage  was  made  in  1892  by  the  same  Patrick  Lane 
•and  his  wife  to  J.  J.  Martiri  on  the  same  piece  of  land  to 
secure  a  debt  Lane  osved  Martin.  This  action  is  prosecu- 
ted bv  the  administrator  of  Farrar  to  have  foreclosure, 
first,  to  pay  the  debt  due  under  the  first-named  mortgage, 
and  then  to  pay  any  surplus  to  Martin  on  his  second  mort- 
gage. His  Honor  was  of  opinion  that  the  first  mortgage 
was  a  prior  lien  and  ordered  the  land  to  be  sold  to  pay, 
first,  to  the  plaintifl^  the  debt  due  to  his  intestate's  estate, 
and  any  surplus  to  Martin.  The  defendant  Martin 
Appealed. 

The  mortgage  to  Farrar  was  properly  indexed,  i.  e.,  in 
the  name  of"  Patrick  Lane  and  wife  Zilpha  to  O.  C.  Far- 
rar. "  It  was  properly  admitted  to  probate,  the  wife's  pri- 
vate examination  being  also  taken,  and  the  order  of  regis- 
tration duly  made  by  the  clerk.  It  was  the  register's  duty 
to  record  it.  There  was  enough  of  the  mortgage  registered 
properly  to  show  to  everybody  that  the  register  had  made 
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the  clerical  mistake  of  writing  Patrick  Savage  and  wife  as 
the  grantors,  instead  of  following  the  mortgage  and  writing 
it  Patrick  Zane  and  wife. 

There  is  no  rule  of  law  that  we  are  aware  of  which 
makes  void  a  registry  because  of  a  clerical  mistake,  made 
bj  the  register  in  transcribing,  which  does  not  affect  the 
«en8e  and  provision  as  to  the  amounts  secured,  description 
of  property,  &c.,  or  obscure  the  meaning  of  the  instrument. 
St.  Croix  Co.  V.  Rickier,  73  Wis.,  409. 

We  are  of  opinion  that  the  mortgage,  registered  as  it 
was,  was  good  for  all  purposes.  This  view  of  the  matter 
renders  it  unnecessary  to  go  into  an  extended  discussion 
of  notice  and  its  effect  upon  subsequent  purchasers.  There 
was  no  error  in  the  rulings  of  the  court  below. 

No  Error. 


ELIZABETH   LANE,  Administratrix  of  JOSEPH   LANE  v.  F. 
8.  ROYSTER,  Administrator  of  O.  C.  FARRAR. 

Trust — Compeiisation   of    Trustee. 

Where  defendant's  testator  received  as  trustee  certain  notes 
against  a  corporation  from  plaintiff^s  intestate  which  were 
exchanged  for  stock  in  the  reorganization  of  the  company 
and  the  stock  issued  in  the  name  of  defendant's  testator 
became  thereafter  much  more  valuable  than  the  notes ;  Held^ 
that,  in  ascertaining  the  amount  due  the  plaintiff's  intestate, 
the  defendant,  whose  testator  retained  the  stock,  cannot 
have  credit  for  the  services  of  his  testator  in  obtaining  the 
stock.  If,  in  such  case,  compensation  for  such  services  is 
demanded,  the  defendant  should  surrender  the  stock  pro- 
enred  by  the  services  for  which  pay  is  asked. 
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Civil  action,  tried  at  Fall  Term,  1895,  of  Edgecombe 
Superior  Court,  before  Boykin^  «/.,  and  a  jury.  The  facts 
are  stated  in  the  opinion  of  Associate  Justice  Ci.ark. 

For  error  in  the  instruction  to  the  jury  that  defendant 
was  entitled  to  a  credit  for  the  services  rendered  by  his 
testator  in  obtaining  the  stock  which  the  latter  retained, 
the  plaintiiF  appealed. 

Mr.  G.  M,  T,  Fountain^  for  plaintiff  (appellant). 
Messrs,    Staton    i&   Johnston    and    H,    G.    Connor,  for 
appellee. 

Clark,  J.:  The  defendant's  testator,  O.  C.  Farrar,  took 
into  his  possession  some  evidences  of  indebtedness  which 
were  held  by  Joseph  Lane,  w^ho  was  no7i  compos  7neniisy 
against  a  factory  company,  and  exchanged  this  indebted- 
ness on  the  reorganization  of  the  company  into  stock  which 
is  now  much  more  valuable.  The  court  charged  the  jury 
"  to  find  the  value  of  said  indebtedness  and  that  in  arriving' 
at  the  amount  due  the  plaintiff,  they  should  consider  the 
services  of  O.  C.  Farrar  and  say  from  the  evidence  what 
the  same  were  reasonably  worth  and  deduct  this  from 
what  they  should  find  to  be  the  value  of  the  said  indebt- 
edness of  the  mills  to  Joseph  Lane,  or  the  value  of  the 
stock  issued  to  O.  C.  Farrar."  This  was  excepted  to  and 
was  erroneous. 

The  instruction  treats  the  indebtedness  as  identical  in 
value  with  the  stock  issued  in  exchange  for  it,  which 
probably  was  correct  as  to  the  values  at  the  time  of  the 
exchange.  If  the  plaintiff  were  seeking  the  delivery  of 
the  stock,  or  the  defendant  was  offering  to  deliver  it  to 
the  plaintiff,  it  would  be  proper  to  deduct  from  the  pres- 
ent value  of  the  stock  any  proper  allowance  for  the  servi- 
ces of  O.  C.  Farrar  in  bringing  about  the  exchange  of  the 
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stock  of  the  company  for  the  said  indebtedness.  But  the 
defendant  is  making  no  disclosure  of  the  value  of  the 
stock,  which  the  complaint  alleges  is  now  over  $5,000, 
and  is  not  offering  to  return  it.  To  allow  the  defendant 
to  hold  on  to  the  stock  with  its  enhanced  value  undis- 
clo&ed,  and  yet  to  permit  him  to  be  credited  with  $^500  for 
Farrars  services  in  making  the  exchange,  is  simply  to 
grant  him  the  whole  benefit,  of  the  exchange  into  stock, 
and  ^500  allowance  for  serving  his  own  interests  so  well. 
Plainly,  either  the  .defendant  should  surrender  the  stock 
and  be  credited  with  a  reasonable  charge  for  his  te8tHU)r's 
services  or,  if  the  defendant  accounts  onlv  for  the  value  of 
the  indebtedness,  he  should  not  be  credited  for  the  value 
of  his  testator's  services  in  turning  the  indebtedness  into 
the  stock. 

It  was  error  to  charge  the  jury  to  ''  deduct  what  Far- 
rar's  services  were  reasonably  worth  from  what  they  should 
find  to  be  the  vj^lue  of  the  indebtedness  of  the  mills  to 
Joseph  Lane''  or  "from  the  value  of  the  stock  (when) 
issued  to  O.  C.  Farrar."  As  Farrar  retained  the  stock 
himself,  he  cannot  be  paid  by  Lane  for  services  in  getting 
the  stock,  and,  if  his  estate  is  to  be  credited  with  the  serv- 
ices, it  must  surrender  to  the  plaintiff  the  stock  procured 
by  services  which  the  plaintifi"  pjiys  for.  It  is  noteworthy 
that  Farrar  at  the  time  paid  no  money  and  gave  no  note 
to  Lane  for  the  indebtedness  which  would  seem  to  indicate 
that  the  truth  of  the  transaction  was  that  he  did  not  buy 
the  idebtedness  of  Lane,  but  took  it  in  hand  to  manage 
for  him.  If  so,  Lane's  estate  is  entitled  to  the  present 
value  of  the  stock,  or  rather  its  highest  value  since  demand 
made,  subject  to  a  reasonable  charge  for  P^arrar's  services 
in  exchanging  the  indebtedness,  which  he  held  as  a  fidu- 
ciary for  Lane  into  the  stock.     If  Farrar  could  charge 
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Lane  for  services,  the  stock  should  be  decreed  to  be  held 
in  trust  for  Lane,  and  Farrar's  estate  is  liable  for  its  valae, 
at  this  time,  or  at  any  time  since  plaintiff  elected  to  end 
the  trust  by  a  demand. 

New  Trial. 


BOARD    OF   COMMISSIONERS   OP    THE    TOWN    OF  TAR- 
BORO V.  H.  R.  MICKS. 

"  Connor^  8  Act^'^ — Deed^  Registration  of — Rights  of  Judg- 
ment Creditor  Intervening  between  Date  and  Registration 
of  Deed — Suhrogation  to  Rights  of  Mortgagee, 

1.  Under  theproviBionsof  "  Connor's  Act,"  (Ch.  147».  Acts  1885),  pro- 

viding that  no  conveyance  of  land  for  more  than  three  years 
shall  pass  title  to  any  property  as  against  the  creditors  of  the 
grantor  until  the  same  is  registered,  the  grantee  in  a  deed 
executed  by  the  grantor  and  deposited  with  the  holder  of  a 
mortgage  under  an  agreement  between  the  latter  and  tlie 
grantee  that  it  should  not  be  registered  until  the  payment 
of  the  purchase  price,  took  subject  to  the  lien  of  a  judgment 
creditor  of  the  grantor,  whose  judgment  was  rendered  and 
docketed  between  execution  and  registration  of  the  deed. 

2.  Where  a  deed  was  executed  by  B.   to  T.,  but  was  deposited 

with  F.,  the  holder  of  a  prior  mortgage  on  the  land,  with  tlie 
understanding  that  it  should  not  be  registered  until  the  pur- 
chase price  was  paid,  which  price,  when  paid,  should  be 
applied  to  the  payment  of  the  mortgage,  such  mortgage, 
when  so  paid,  will  not  be  kept  alive  for  the  benefit  of  tb.e 
grantee  in  order  to  subrogate  him  to  the  rights  of  the  mort- 
gagee, which  existed  at  the  date  of  the  deed,  as  against  & 
judgment  creditor  of  the  grantor,  whose  judgment  was 
obtained  and  docketed  between  the  execution  and  registry- 
tion  of  the  deed. 
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3.  In  Bach  ease,  the  grantee  is  not  entitled  to  have  a  sale  under 
ezecation  on  sneh  Jndgrihent  enjoined,  inasmuch  as  his  right 
to  compensation  for  betterments  can  be  adjusted  when  the 
purchaser  at  the  execution  sale  brings  his  action  of  eject- 
ment. 

Cn^iL  ACTION,  pending  in  Edgecombe  Superior  Court, 
heard  bj  consent  before  Bryan^  e/".,  at  Chambers^  in  New- 
bem,  N.  C,  on  December  19,  1895.  The  injunction  was 
refused,  and  the  restraining  order  theretofore  issued  by 
Brow^n, «/.,  was  dissolved,  and  plaintiff  appealed.  The  facts 
appear  in  the  opinion  of  Associate  Justice  Montgomery. 

Mr,  J.  L,  Bridgets^  for  plaintiff  (appellant). 
Messrs,  Jacob  Battle  and  Shepherd  &  Bushee^  for  defend- 
ant. 

MoxTGOMEEY,  J.  I  This  actiou  was  brought  to  have 
removed  a  cloud  resting  upon  the  title  of  a  certain  lot  in 
the  town  of  Tarboro,  which  the  plaintiff  alleges  it  owns 
free  froin  incumbrance,  and  upon  which  the  defendant 
claims  to  have  a  lien  under  a  judgment  of  Edgecombe 
superior  court.  The  defencknt  had  issued  an  execution 
on  the  judgment,  and  the  sheriff  had  advertised  a  sale  of 
the  lot  to  take  place  in  December  last.  A  motion  for 
injunction  against  the  sale  was  heard,  after  continuance, 
before  Judffe  BryaUj  at  Chambers^  on  the  16th  of  Decem- 
W,  1895,  the  defendant  having  been  restrained  from  sel- 
ling under  an  order  of  Judge  Broken  until  the  application 
for  injunction  should  be  heard.  Judge  Bryan  refused  to 
grant  the  injunction,  and  set  aside  and  vacated  the  former 
restraining^  order. 

For  the  pnrpoee  of  the  motion  for  injunction,  his  Honor, 
npon  the  affidavits  and  complaint  and  answer,  found  as 
fftctsthat  on  the  27th  of  December,  1887,  for  the  price  of 
l^,S0O,  Battle  Bryan  and  wife  executed  to  the  proper  town 
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authorities   of   Tarboro    a   deed    to    the    lot  in  qiiestioD, 
upon  which  the  town  afterwards  erected  a  handsome  and 
commodious  public  hall ;  that   the   deed   for  the  lot  was 
deposited  with  O.  C.  Farrar,  not  to  be  registered  until  the 
purchase  money  should  be  paid  ;  that  at  the  date  of  the 
execution  of  the  deed  there  was  a  mortgage  on  the  lot  exe- 
cuted by  Bryan  and  wife  to  J.  W.  and  W.   L.    Sherrard, 
securing  a  debt  of  about  $2,500,  and  it  was  agreed  between 
T3ryan  and  the  town  authorities  that  the  mortgage  should 
be  paid  first  when  the  town  should  pay  the  purchase  money. 
His  Honor  also  found  that  the  Sherrard  mortgage  and  debt 
were    duly    assigned   to  Farrar;  that  the  town   paid   the 
whole  of  the  purchase  money  at  and   before  the  2Sth   of 
December,  1889,  the  Sherrard  mortgage  being  satisfied  on 
that  day,  the  bond  secured  thereby  being  marked  "  Paid," 
and  the  mortgage  canceled  of  record  on   September   27^ 
1894,  by  the  mortgagees,  and  the  deed  to  the  town    from 
Bryan  and  wife  registered  on  January'  10,  1890;  and  that 
at  the  spring  term,   1888,   a  judgment   was  rendered   for 
$3,250  in  favor  of  A.  T.  Bruce  &  Co.  against  Battle  Bryan, 
which  judgment  was  afterwards  assigned  for  value  to   the 
defendant,   and  which   the  defendant  is  now  seeking    to 
enforce  against  the  lot  bought  by  the  town  from  Bryan, 
Bryan    having    no    other   property   subject   to  execution. 
Upon  these  facts  his  Honor  was  of  opinion  that  the  Sher- 
rard mortgage  had   been  canceled,   and  the  debt  secured 
therein  paid,  and  that  the  same  could  not  be  treated  as  in 
force  so  as  to  give  to  the  plaintifl'  any   equitable  right  of 
subrogation  to  the  rights  of  the  mortgagees,  as  such  rights 
existed  on  the  27th  of  December,  1887,  when  the  deed  from 
Bryan  to  the  town  was  executed  and  delivered  to  Farrar. 
His  Honor  was  further  of  the  opinion  "that  the  defend- 
ant, the  owner  of  the    Bruce  judgment,   has  the  right   to 
treat  the  conveyance  dated  December  26, 1887,  as  not  hav- 
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ing  been  made  till  the  date  of  its  registration,  January  10, 
1S90,  without  regard  to  the  question  of  notice  ;  that  as  for 
the  plaintiff's  right  to  compensation  for  betterments,  the 
same  can  be  adjusted  when  the  purchaser  at  execution  sale 
brings  his  action  of  ejectment ;  that  the  plaintiff,  having 
an  adequate  legal  remedy,  is  not  entitled  to  extraordinary 
relief  by  wa}'  of  injunction,  and  that  the  restraining  order 
herein  issued  be  vacated,  and  that  plaintiff  pay  the  costs 
incident  to  the  application  for  injunction. 

We  can  see  no  error  in  the  rulings  of  his  Honor.  Chap- 
ter 147  of  the  Acts  of  1885  provides  that:  "No  convey- 
ance of  land  *  *  *  for  more  than  three  years  shall 
be  valid  to  pass  any  property  as  against  creditors  or  pur- 
chasers for  valuable  consideration  from  the  donor,  bar- 
gainor or  lessor  but  from  the  registiation  thereof."  The 
deed  from  Bryan  to  the  town  was  registered  after  the  ren- 
dition of  the  judgment,  and  the  lot  is  subject  to  the  lien 
of  the  judgment.  The  defendant  who  purchased  the 
judgment  acquired  all  the  rights  under  his  purchase  that 
the  original  judgment  creditor  had. 


R.  B.  PEEBLES  v.  W.  TAYLOR,  et  al. 

Tax  Deed —  Validity. 

Under  Section  77,  Acts  of  1889,  a  tax  deed  made  in  pursuance  of  a 
sale  of  land  for  taxes  listed  in  the  name  of  a  person  other 
than  the  rightful  owner,  is  not  void  if  the  land  he  in  other 
respects  sufficiently  descrihed. 

Civil  action,  for  the  recovery  of  a  tract  of  land  contain- 
iBR350  acres,  tried  at  Fall  Term,  1895,  of  Northampton 
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Superior  Court  before  Boykin^  «/.,  and  a  jury.  There  was 
a  verdict  for  the  defendants  and  from  the  judgment  thereon 
the  plaintiff  appealed.  The  facts  are  stated  \x\  the  opin- 
ion of  Chief  Justice  Fairoloth. 

Messrs.  R.  O,  Burton  and  B.  M.  Galling^  for  plain tiflP 
(appellant). 

•  

Messrs,  MacRae  and  Day^  for  defendant. 

• 

Faircloth,  C.  J. :  The  law  of  this  State  for  the  assess- 
ment of  property  and  the  collection  of  taxes  was  materi- 
ally changed  by  the  act  of  1889,  ch.  218,  now  found  in  the 
act  of  1895,  ch.  116.  In  the  former,  Section  72,  and  in  the 
latter,  Section  66,  it  is  enacted  that  the  sheriflTs  deed  to  a 
purchaser  of  land  sold  for  taxes  shall  be  presumptive  evi- 
dence, in  all  courts  of  the  State,  of  certain  facts  therein 
enumerated,  and  shall  be  conclusive  evidence  of  other  facts 
therein  stated.  In  Section  77  of  the  first  named  act,  and 
Section  71  of  the  second,  it  is  declared  :  "  No  sale  of  real 
property  for  taxes  shall  be  considered  void  on  account  of 
the  same  having  been  charged  in  any  other  name  than  that 
of  a  rightful  owner,  if  the  said  property  be  in  other  respects 
sufficiently  described."  With  the  policy  of  this  or  any 
act,  this  Court  has  nothing  to  do.  It  can  only  declare  the 
meaning  of  such  acts  as  they  are  recorded.    • 

In  the  case  before  us,  the  plaintift'  claims  title  under  a 
sheriff's  deed  as  purchaser  at  a  tax  sale,  made  on  the  4th 
of  JMay,  1891,  for  taxes  for  1890,  deed  dated  October  3, 
1892. 

Defendants  claim  under  a  trust  deed  made  by  Etheridge 

and  Brooks,  dated  in  1889  and  registered  in  1894.     The 

land  was  listed  in   1888    and    in    1889    in    the    name    of 

Etheridge  and  Brooks,  and  the  taxes  paid.  In  1890  the 
county  commissioners  listed  the  land  as  Etheridge  and 
Brooks',  under  which  listing  the  sheriff  sold  for  taxes  of 
1890. 
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When  the  evidence  was  introduced  on  the  trial,  his 
HoDor  held  that  the  Legislature  had  no  power  to  author- 
ize the  sale  for  taxes  of  Marshall's  land,  when  it  was  listed 
as  the  lands  of  Etheridge  and  Brooks  and  advertised  the 
same  way,  and  directed  the  jury  to  answer  the  first  issue 
"  Xo."  Plaintiff  excepted  and  appealed.  This  is  the  only 
question  before  ns.  The  same  question  was  recently  before 
us  in  Moore  v.  Byrd^  at  this  Term  (post)  and  in  Sanders 
V.  Earp,  at  this  Term  (post),  and  it  was  held  that  the  deed 
was  prima  facie  evidence  of  title  and  that  the  plaintiff 
was  entitled  to  recover  in  the  absence  of  evidence  of  the 
defendant's  title.  The  land  was  sold  as  the  property  of 
Riddle,  with  whom  the  defendants  had  no  privity.  These 
cases  dispose  of  the  present. 

Dnring  the  argument  the  defendant's  counsel  discussed 
the  constitutionality  of  the  conclusive  section  of  the  above 
acts  and  referred  to  some  eminent  authorities  in  support 
of  his  view.  We  find  the  question  is  not  presented  in  the 
record,  and  we  are  not  at  liberty  to  consider  it,  and  we  have 
no  disposition  to  do  so  until  It  is  presented,  and  upon  fuller 
argament  and  more  mature  consideration.  The  question 
ia  a  grave  and  important  one. 

Error. 
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J.  H.  TAYLOR,  Trustee,  v.  J.  M.  B.  HUNT,  et  al. 

Parol     Evidence     of     Contemporaneous     Agreement    to 
Change  Contract — Statute  of  Limitations — Mortgage. 

1.  While  a  contemporaneous  parol  agreement  that  a  certain  debt 
secured  by  a  written  lease  should  be  indulged  and  that  oth- 
erwise the  lease  should  be  void  might  be  a  defense  to  an 
independent  action  to  collect  the  debt,  evidence  of  such 
agreement  is  inadmissible  to  avoid  the  lease,  there  being  no 
allegation  that  such  stipulation  was  omitted  by  fraud, 
mutual  mistake  or  accident. 

3.  When  property  is  conveyed  as  security  for  an  existing  debt,  the 
debt  may  be  enforced  to  the  extent  of  the  security  at  least, 
although  at  the  time  of  the  conveyance  the  debt  was  barred 
by  the  statute  of  limitations. 

3.  An  agency  cannot  be  proven  by  the  declarations  of  the  alleged 

agent,  but  must  be  proved  aliunde, 

4.  The  mere  fact  that  one  is  made  the  trustee  under  an  instrument 

to  collect  rents  for  the  creditors  named  therein,  and  to  app^y 
the  same  to  their  debts,  does  not  make  him  the  agent  of  tl;e 
creditors  to  bind  them  by  oral  declarations  made  at  the  time. 

Civil  ACTION,  for  the  appointment  of  a  receiver  to  col- 
lect the  rents  of  lands  leased  to  the  plaintiff-trustee,  bv 
the  defendant,  J.  M.  B.  Hunt,  for  the  purpose  of  paying 
certain  debts  therein  mentioned,  tried  before  Mclver^  e/., 
and.  a  jury,  at  September  Term,  1895,  of  Vance  Superior 
Court. 

It  appeared  from  the  complaint  that  on  October  11th, 
1891,  the  defendants  executed  to  the  plaintiff,  as  trustee, 
a  lease  upon  certain  lands  in  Vance  county  empowering 
him  to  collect  the  rents  and  apply  them  to  the  payment  of 
certain  debts  due  bv  the  defendant  J.  M.  B.  Hunt  to  vari- 
ous  parties  named  in  the  lease.  Among  the  debts  so 
secured  were  two  to  W.  L.  Taylor,  one  of  which  was 
secured  by  a  deed  (absolute  on  its  face  but  intended  as  a 
mortgage)  conveying  what  is    referred   to    as    the   Phipps 
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land,  and  the  other  of-which  was  secured  by  a  deed  of 
trnst  to  N.  13.  Boyd.  Among  the  debts  secured  by  the 
lease  were  several  judgments  in  favor  of  Paschall  &  Tay- 
lor and  Taylor  Brothers,  all  of  which  were  barred  by  the 
Statnte  of  Limitations  at  the  date  of  the  lease.  J.  M.  B. 
Hont  never  delivered  actual  possesssion  of  the  lands  to  the 
plaintiff-trustee,  but  collected  the  rents  during  1891,  1892 
and  1893,  and  paid  a  part  thereof  to  the  plaintiff,  which 
was  applied  as  provided  io  the  lease.  It  was  alleged  that 
the  creditor,  W.  L.  Taylor,  had  no  knowledge  of  the  exe- 
cution of  the  lease  and  never  agreed  to  wait  for  the  pay- 
ment of  his  debts  until  the  lease  should  pay  them.  About 
$1,000  of  the  debt  due  to  W.  L.  Taylor  had  been  due  about 
17  years,  and  the  balance  had  been  standing  about  7  years. 

Upon  the  institution  of  an  action  by  said  W.  L.  Taylor 
for  the  foreclosure  of  his  said  mortgage  for  $1,000,  in  the 
early  fall  of  1894  (which  action  is  still  pending),  the  said 
defendant,  J.  M.  B.  Hunt,  refused  to  make  any  other  or 
further  payments  of  said  rents  to  plaintiff  or  to  allow  or 
permit  the  tenants  of  said  lands  to  do  so,  the  said  Hunt 
pretending  to  claim  that  there  was  an  implied  agreement 
oa  the  part  of  W.  L.  Taylor  at  the  time  of  the  execution 
of  said  lease  to  forbear  the  collection  of  his  debts  till  all 
>aid  rents  would  pay  it,  and  that  the  proceedings  to  fore- 
<jlose  said  mortgages  by  said  W.  L.  Taylor  worked  a  for- 
feiture of  said  lease. 

The  materia]  defense  of  the  defendants  is  set  out  in  their 
amended  answer,  which  is  as  follows : 

"1.  That  it  was  distinctly  understood  between  J.  H. 
Taylor,  trustee,  and  each  of  the  defendants,  that  if  this 
defendant  would  execute  said  lease,  that  W.  L.  Taylor 
would  postpone  the  collection  of  his  debts  till  the  rents 
and  profits  from  their  lands  embraced  in  said  lease  should 
pa?  same,  and  it  was  further  understood  and  agreed  upon 
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the  payment  of  the  said  Taylor  debts,  that  W.  L.  Taylor 
would  convey  the  Phipps  land  to  sakl  E.  A.  Lewis  and 
Susan  Lewis.  That  but  for  such  an  agreement  the  said 
defendants  would  never  have  executed  the  same. 

"  2.  That  the  defendant  Hunt  agreed  with  the  trustee, 
J.  H.  Taylor,  to  include  the  Taylor  and  Paschall  judg- 
ments and  the  account  of  Taylor  Bros.,  all  of  which  were 
barred  by  the  Statute  of  Limitations,  upon  the  understand- 
ing that  the  said  W.  L.  Taylor  debts  should  be  paid  as  pro- 
vided in  said  lease,  and  that  W.  L.  Taylor  should  convey 
the  Phipps  land  to  his  co-defendants  when  such  payment 
had  been  made  out  (  f  the  rents  and  profits  of  land  embraced 
in  the  lease ;  that  but  for  such  agreement  he  nor  his  co- 
dofendants  would  have  executed  said  lease. 

"  That  said  W.  L.  Taylor,  in  violation  of  provisions  of 
the  said  lease,  has  sold  part  of  the  land  embraced  in  same, 
and  has  refused  to  abide  by  the  provisions  thereof. 

"  Wherefore  defendant  asks  judgment :  that  said  lease 
be  surrendered  for  cancellation,  and  for  such  other  and 
further  relief,  etc." 

The  issues  submitted  on  the  trial  and  the  responses  were 
as  follows  : 

"1.  Was  the  lease  of  Oct.  11,  1891,  made  upon  the 
understanding  and  agreement  that  the  W.  L.  Taylor  debt 
should  be  indulged  till  paid  out  of  the  rents  of  the  land 
described  in  said  lease?     Answer,  '  Yes.' 

"  2.  Were  the  Taylor  &  Paschall  and  Taylor  Bros,  debts 
included  in  said  lease  because  of  said  understanding  and 
agreement  ?     Answer,  '  Yes.' 

"  3.  Were  the  debts,  or  any  part  of  them,  due  by  J.  M. 
B.  Hunt  to  Taylor  &  Paschall  and  Taylor  Brothers  barred 
by  the  Statute  of  Limitations  ?     Answer,  *  Yes.' 
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"4.  Did  said  J.  M.  B.  Hunt  and  J.  H.  Taylor  know 
they  were  80  barredi  Answer,  As  to  Hunt, '  No.'  As  to 
Taylor,  <  Yes.' 

"5.  Was  it  a  part  of  the  consideration  for  signing  the 
leaae  of  October  11,  1891,  that  W.  L.  Taylor  should  convey^ 
the  Phipps  land  to  Miss  Lewis  and  Ed.  Lewis,  when  his 
debts  were  paid  out  of  rents  ?     Answer,  '  Yes.'  " 

There  were  various  exceptions  to  the  evidence  and  to 
the  refusal  to  submit  issues  tendered  by  the  plaintiff  and 
to  those  submitted,  as  well  as  to  instructions  to  the  jury, 
ic,  those  necessary  to  the  understanding  of  the  decision 
of  the  Court  being  set  out  in  the  opinion  of  Associate  Justice 
Clask.  From  the  judgment  rendered,  the  .  plaintiff 
appealed. 

Messrs,  T.  T.  Hicks^  W.  B.  ShawBud  R.  O,  Burton^  for 
plaintiff  (appellant). 
Messrs.  MacRae  <&  Day  and  Argo  <&  Snow,  for  appellees. 

Clabk,  J. :  The  principal  point  at  issue  in  this  case  is 
discussed  and  settled  in  Mojitt  v.  Maness,  102  N.  C,  457. 
The  defense  set  up  is  an  attempt  to  contradict  and  vary 
the  terms  of  a  written  contract  of  lease,  by  showing  a 
coDtetuporaneous  parol  agreement  that  a  certain  debt 
therein  secured  should  be  indulged  and  that  if  it  was  not 
the  lease  was  null  and  void.  Such  verbal  agreement,  if 
made,  might  be  a  defense  to  an  independent  action  to  col- 
lect the  debt  but  would  not  nullify  the  lease  There  is  no 
allegation  that  such  stipulation  was  left  ont  of  the  lease 
by  fraud,  mutual  mistake  or  accident  and  no  prayer  to 
reform  the  instrument  on  such  ground.  While  it  is  true 
that  where  a  contract  is  not  required  to  be  in  writing  if 
the  entire  contract  is  not  reduced  to  writing,  the  other  part 
maybe  proven  by  parol  {Nissen  v.  Mining  Co.,  104  N.  C.,. 
309),  this  has  never  been  permitted  to  nullify  the  settled 
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rule  that  such  oral  evidence  must  not  contradict  or  vary 
the  part  that  is  in  writing.  If  the  defendants  in  the  pres- 
ent case  are  merely  seeking  to  show  that  it  was  agreed  by 
parol  that  if  a  certain  debt  secured  by  the  lease  was  to  be 
indulged,  and  that  it  has  not  been,  this  does  not,  as  they 
insist,  nullify  the  lease,  but  was  a  defense  to  have  been 
used  against  the  action  brought  on  the  debt.  If  the 
defendants  are  seeking  to  show  a  verbal  agreement  that  if 
the  debt  was  not  indulged  the  lease  was  to  be  void  and 
ineffectual,  this  would  be  to  contradict  a  written  agree- 
ment by  a  parol  defense.  The  first  two  issues  therefore 
were  impropeily  submitted.  Parker  v.  Morrill^  98  N.  C, 
232,  and  cases  cited ;  Martin  v.  McNeely^  101  N.  C,  634  ; 
Bank  v.  McElwee,  104  N.  C,  305. 

The  next  two  issues  were  immaterial,  for  as  those  debts 
were   secured   by  the   lease,  it  could  make  no   difference 
whether  or  not  at  the  date  of  the  lease  the  defendant  might 
have  successfully  pleaded  the  Statute  of  Limitation  if  action 
had  been  brought.     If  they  were  then  barred  that  did  not 
prevent  an  honest  debtor  from  securing  them,  and  indeed 
«uch  security  is  a  new  promise  {Code^  Sec.  172),  at  least  to 
the  extent  of  the  property  conveyed.     Besides,   the  secu' 
rity,  when  not  barred,  is  enforcible  though  action   on   the 
debt  is  barred.      Capehart  v.  Dettricky  91  N.  C,  344  ;  Long 
V.  Miller y  93  N.  C,  227  ;  Arrington  v.  Rowland^  97    N. 
C,  127;   Overman  v.  Jackson^  104  N.   C,  4;  Jenkins  v. 
Wilkinson,  113  N.  C,  532. 

The  fifth  and  last  issue  is  immaterial  at  present  as  the 
debts  secured  have  not  been  paid.  When  that  has  been 
done,  if  the  promise  to  reconvey  is  not  executed  after 
demand  made,  action  can  then  be  brought  to  prove  the 
promise  and  secure  specific  performance.  The  Court  "will 
not  now  anticipate  questions  which  may  arise  in  that 
action. 
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This  disposes  of  the  first   six  exceptions,  and  it  is  not 

necessary  to  consider  the  others.     It  may  be  said,  however^ 

in  reference  to  the  7th,  8th,  and  10th  exceptions  that  an 

agency  cannot  be  proven  by  the  declarations  of  the  alleged 

agent.    Francis  v.  Edwards^  77  N.   C,  271 ;   Gilbert  v. 

Jamesy  86  X.  C,  244 ;  Williams  v.  Williamson^  28  N.  C.,. 

281 ;  Grandy  v.  Ferehee^  68  N.  C,  356  ;  Johnson  v.  Prairie^ 

91  K.  C,  159.     The  mere  fact  that  J.  H.  Taylor  was  made 

trustee  bv  the  terms  of  the  lease   to  collect  rents  for  the 

creditors  named  and  apply  the  same  to  their  debts  did  not 

make  him  the  agent  of  the  creditors  to  bind  them  by  oral 

declarations  made  at  the  time,  and   it   was   erroneons   to- 

admit  such  declaration  to  prove  that  he  was  at  that  time 

acting  as  their   agent.     Agency  must   be   proved   aliunde 

the  declarations  of  the  alleged  agent. 

Error. 


W.  H.  ROWLAND  v.  OLD  DOMINION  BUILDING  AND  LOAN 

ASSOCIATION. 

Building  and  Loan  Associations — Foreclosure  of  Mort- 
gage— A  ccounting. 

Where  a  borrowing  member  of  a  Building  and  Loan  Association 
assigns  his  stock  and  gives  a  mortgage  to  secure  the  loan,  in 
an  accounting  on  the  foreclosure  of  the  mortgage^  the  con- 
tract being  usurious,  the  borrower  should  be  charged  with 
the  principal  of  the  loan,  with  legal  interest,  and  credited 
with  payments  made  on  account  of  principal,  interest,  fine& 
and  penalties,  and  payments  on  account  of  stock  should  go- 
to the  holder  of  the  stock. 

Civil  action,  heard  before  Mclver^  «/.,  at  Fall  Term, 
1895,  of  Vance  Superior  Court,  on  motion  by  the  defend- 
ant, the  Old  Dominion   Building   and  Loan  Association, 
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Dominion  Building  and  Loan  Association,  recover  of  the 
plaintiff,  W.  H.  Rowland  and  T.  T.  Hicks,  his  surety,  the 
sum  of  one  hundred  and  thirty  dollars,  with  interest  there- 
on from  the  10th  day  of  October,  A.  D.  1892,  and  the  costs 
of  this  motion  and  judgment,  to  be  taxed  by  the  clerk." 
From  this  judgment  the  plaintiff  appealed. 

Mr.  T.  T.  Hicks^  for  plaintiff  (appellant). 
Mr.  T.  M.  Pittman^  for  defendant. 

Montgomery,  J. :     When  this  case  was  first  before  this 
Court  (115  N.  C,  825)  it  was  decided  that  stock  of  Noell 
was  not  bought  in  by  the  company  and   cancelled   by   the 
alleged   assignment  to  the  defendant  Building  and  Loan 
Association,  executed  by  Noell,  and   on  the  7th   of  July, 
1890,  as  contended  by  the  Association,  and  that  the  stock 
belonged  to  the  defendant  Pittman,  the  assignee  of  Noell. 
When  that  opinion  was  delivered  the  Court  was  (owing  to 
the  manner  in   which  the  case  was  presented  on   appeal) 
inadvertent  to   the  fact    that  |>130  had  heen  credited  as  a 
payment  on  the  stock  at  the  time  of  the  referee's  report. 
This    inadvertence  was    pointed    out    in    the    petition    to 
rehear   by   the   defendant.     The    petition    to    rehear    was 
allowed,    and    the    judgment    below    wes   ordered    to    be 
reformed   as   appears  in   this  case,  reported  in  116  N.  C, 
877.     x\t  the  October  Term,  1895,  of  the  court  below,  the 
judge  followed  the  instructions  of  this  Court  and  rendered 
judgment  accordingly.      From  that  judgment  the  plaintiff 
appealed.     It  is  not  necessary  to  discuss  each  of  the  excep- 
tions pointed  out  in  the  record.     It  was  contended  by    the 
plaintiff's   attorney,  bj^    brief,  that   "  this   Court  based    its 
modification  of  the  former  opinion  on  a  statement  of  fact 
contained   in    the   defendant's    petition    to   rehear,  which 
statement  is  contrary  to  the  sworn  statement  of  the  defend- 
ant's answer  and  staten)ent  of  account. "     The  counsel  is 
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io  error.  Althoagh  in  the  statement  of  account  made  up 
bj  the  referee  it  appears  that  $130  was  collected  on  the 
debt,  vet  it  is  perfectly  manifest  from  the  complaint  and 
answer  and  the  report  of  the  referee  that  nothing  but  the 
interest  had  been  paid  6u  the  debt  up  to  September  20th, 
1891,  and  that  the  $130  went  to  the  stock  account  of  Noell. 
Upon  the  whole  record  (we  mean  complaint,  answer  and 
referee'c  report)  we  have  concluded  under  the  peculiar 
circnnnstances  of  this  case  to  send  the  matter  back  to  the 
conrt  below  for  a  reformation  of  the  judgment  rendered 
in  this  case  by  his  Honor,  Judge  Mcloer,  at  the  Fall 
Term,  1895.  A  judgment  should  be  rendered  against  the 
plaintiff  and  his  surety,  T.  T.  Hicks,  for  $130,  less  $36 
arrearages  and  $6  fines,  which  were  charged  in  favor  of  the 
defendant  company  against  Noell,  with  interest  on  the  bal- 
ance from  the  last  Monday  in  September,  1895,  the  begin- 
nins:  of  the  Term  of  this  Court  at  which  the  case  was  heard 

on  the  petition  to  rehear. 

Modified  and  Affirmed. 


OSCAR  HOOKER  v.  L.  C.  LATHAM,  et  al. 

Action  o/ Claim  and  Delivery  of  Title  Deeds — Rephivin — 

Trover  and  Conversion. 

Where  there  is  a  dispute  about  the  delivery  of  a  title  deed  involv- 
ing a  determination  of  the  title  to  the  land  conveyed  by  it, 
neither  replevin  nor  the  provisional  remedy  of  claim  and 
delivery  will  lie.  Nor,  in  such  case,  will  trover  lie  for  the 
conversion  of  the  deed. 

Civil  ACTION,  of  claim  and  delivery,  for  the  recovery  of 
» certain  mortgage  deed  (and  two  notes  secured  thereby) 
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executed  by  Henry  Edmonds  to  I.  A.  Sugg,  in  July,  1877, 
and  of  a  certain  deed  executed  by  I.  A.  Sugg  to  Williaiu 
Whitehead,  in  the  year  1888,  alleged  to  be  unlawfully 
detained  from  the  plaintiff,  who  was  a  purchaser  of  the 
land  described  in  said  deeds  at  execution  sale  against 
Edmonds,  tried  before  Mclver^  J.^  and  a  jury,  at  December 
Term,  1895,  of  Pitt  Superior  Court.  The  defendants  each 
for  himself  filed  a  separate  answer,  denying  the  ownership 
of  the  plaintiff  in  the  mortgage  deed  and  the  existence  of 
any  deed  from  Sugg  to  Whitehead. 

At  the  trial  the  following  issues  to  the  jury  were  ten- 
dered by  the  plaintiff,  and  accepted  by  defendants: 

1.  Is  the  plaintiff  the  owner  and  entitled  to  the  posses- 
sion of  the  papers  described  in  the  complaint? 

2.  Do  the    defendants  wrongfully    withhold   the  same  \ 

3.  What  damage  has  the  plaintiff  sustained  ? 

To  the  first  and  second  issues  the  jury  responded,  "  Yes  '' ; 
and  to  the  third  issue,  *'  Two  dollars." 

On  the  trial  the  plaintiff  offered  in  evidence  the  record 
books  of  the  Register's  office,  purporting  to  contain  the 
record  of  a  mortgage  deed  executed  by  Henry  Edmonds 
and  wife  to  I.  A.  Sugg,  February  12th,  1877,  securing  cer- 
tain notes,  of  same  dates,  for  1^257  ea  h. 

Objected  to  by  defendants  ;  objection  overruled  ;  defend- 
ants excepted. 

Record  read  and  admitted  in  evidence  by  the  court. 

John  Flanagan,  a  witness  for  the  plaintiff,  was  then 
introduced,  and  he  was  asked  by  the  plaintiff,  "  What  do 
vou  know  about  a  deed  from  I.  A.  Sugo:  to  William  White- 
head  {  " 

Objected  to  by  defendants  ;  objection  overruled,  and 
defendants  excepted. 

Witness  testified  that  Col.  Sugg  had  placed  some  papers, 
similar  to  the  ones  described,  in  his  hands   as  a  collateral 
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secnritj,  but  that  he  never  read  them  and  could  n6t  speak 
of  their  contents  ;  to  the  best  of  his  recollection,  he  turned 
the  papers  over  to  Dr.  O'Hagan. 

I.  A.  Sugg  was  then  called  as  a  witness  for  the  plaintiff, 
and  (under  objections  by  the  defendant,  which  were  over- 
niled  and  excepted  to  by  the  defendant)  he  testified  that 
he  was  the  mortgagee  in  a  mortgage  executed  by  Henry 
Edmonds  and  wife  February  12,  1877,  and  that  as  such 
mortgagee  he  had  a  sale  of  the  mortgaged  premises,  in  1888, 
at  which  sale  William  Whitehead  became  the  highest  bid- 
der; that  he  signed  a  paper  purporting  to  be  a  deed  to 
Whitehead  ;  that  he  (Sugg)  to  whom  the  notes  were  paya- 
blehad  an  interest  of  $175,  with  interest  on  that  amount, 
and  that  the  balance  belonged  to  Whitehead.  That  he 
would  not  deliver  the  deed  to  Whitehead,  because  he  did 
nor  pay  Sugg  the  amount  of  his  (Sugg's)  interest  in  the 
debt,  although  he  promised  to  do  so.  That  on  one  occa- 
rion  he  was  going  to  South  Carolina,  and  he  left  the  notes, 
mortgage  and  deed  with  John  Flanagan,  to  be  delivered 
to  AVhitehead  if  he  paid  the  $175,  with  interest.  That  sub- 
sequently the  papers  were  in  the  hands  of  Dr.  O'Hagan, 
who  handed  them  to  Sugg.  That  afterwards  Col.  Skin- 
ner paid  him  a  sum  of  money  which  he  accepted,  as  a  sat- 
isfactory payment  of  his  interest  in  the  notes  secured  in  the 
mortgage,  and  delivered  the  mortgage,  notes  and  deed 
either  to  Skinner  or  Whitehead,  he  could  not  say  which,  as 
both  were  present  and  both  handled  the  papers,  but  his 
impression  was  that  he  delivered  them  to  Skinner  ;  it  was 
for  Whitehead's  benefit. 

lu  answer  to  question  by  plaintiff,  ''  In  what  capacity 
was  Col.  Skinner  acting  in  relation  to  Whitehead?"  the 
witness  answered  (under  objection  and  exception  by  defend- 
ant)— that  it  was  his  impression  that  he  was  paying  the 
money  for  Whitehead  and  acting  for  him.     He  also  testi- 
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fied  that  he  eDdorsed  the  notes  in  blank  at  the  time  he 
handed  them  to  Skinner  (if  he  did  hand  them  to  him),  or 
before — he  could  not  say  which. 

Dr.  C.  J.  O'Hagan  was  called  and  testified  as  a  witness 
for  the  plaintiflF.  He  testified  that  he  had  the  mortgage, 
notes  and  deed  for  some  time,  nntil  he  got  tired  of  keep- 
ing them ;  that  he  got  them  from  John  Flanagan  and 
returned  them  to  I.  A.  Sugg,  but  that  he  did  not  hold  it 
for  anybody's  debt.     It  was  for  accommodation. 

Plaintiff  offered  in  evidence  a  deed  purporting  to  be  a 
deed  from  the  sheriff  of  Pitt  county  to  plaintiff"^,  dated 
January  5,  1891,  which  purported  to  convey  the  interest 
of  William  Whitehead  in  the  Henry  Edmonds  house  and 
lot  in  the  town  of  Greenville.  Defendants  objected. 
Objection  overruled  and  defendants  excepted. 

Plaintiff  then  offered  in  evidence  judgment  docket  of 
Pitt  superior  court,  and  certain  executions  against  Will- 
iam Whitehead  issued  on  said  judgments.  (Objection  by 
defendants.  Objection  overruled  and  defendants  except.) 
The  return  on  the  executions  showed  that  the  land  was 
bid  off  by  one  B.  F.  Manning,  but  that  the  deed  was  made 
to  the  plaintiff,  the  sheriff*  testifying  (under  objections 
and  exception  by  the  defendants)  that  he  had  verbal  instruc- 
tions from  Manning  to  make  the  deed  to  Hooker,  as  he 
had  assigned  his  bid  to  Hooker. 

Plaintiff  rested,  and  defendant  Skinner  testified,  in  his 
own  behalf,  that  he  purchased  the  notes  and  mortgage  in 
controversy  from  I.  A.  Sugg,  and  that  Sugg  endorsed  the 
notes  in  blank,  and  that  he  (Skinner)  wrote  over  this  blank 
the  endorsement,  with  Sugg's  full  knowledge  and  approval : 
'*  Pay  to  Harry  Skinner,"  and  that  Sugg  delivered  the 
notes,  mortgage  and  the  so-called  deed  to  him.  That  he 
made  the  purchase  for  himself,  and  not  for  Whitehead  or 
any  one  else,  and  that  all  of  said   papers  had  been  in  his 
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safe  and  in  bis  possession  ever  since;  and  that  he  knew 
the  80-<;alled  deed  had  never  been  delivered  to  Whitehead, 
or  to  any  one  for  his  benefit,  and  that  after  the  purchase  by 
and  delivery  to  him  of  the  old  notes  and  mortgage,  that 
Henry  Edmonds  executed  to  him  a  new  note  and  mortgage 
for  $600. 

T.  J.  Jarvis,  one  of  the  defendants,  then  testified  on 
behalf  of  the  defendants  that  some  time  in  the  spring  of 
1S91  mortgagee  Sngg  came  to  hisofiice  in  Greenville  with 
a  package  of  papers,  which  Sugg  offered  to  sell  him,  and 
npon  inspection  it  turned  out  that  the  papers  were  the 
note  and  mortgage  and  the  so-called  deed  involved  in  this 
con'roversy  ;  that  he  then  asked  Sugg  if  the  so-called  deed 
had  ever  been  delivered  to  Whitehead,  and  Sugg  replied 
that  it  had  not.  Witness  declined  to  purchase.  Witness 
fnrther  testified  that  some  time  subsequent  to  this  Sugg 
told  him  he  had  sold  and  delivered  the  papers  to  Harry 
Skinner. 

C.  M.  Bernard  was  then  called  by  the  plaintiff  and  tes- 
tified  (under  objection  and  exception  by  the  defendants) 
that  defendant  Whitehead  had  told  him  that  Henry 
Edmonds  had  paid  him  rent  for  the  house  and  lot  after 
the  sale  and  since  this  suit  was  instituted. 

(Defendants  Jarvis  and  Skinner  objected  to  this  testi- 
mony, on  the  ground  that  it  was  the  declaration  of  White- 
head and  not  evidence  against  them,  and  that  it  was  his 
declaration  as  to  transactions  with  a  dead  man,  it  being 
in  evidence  that  Henry  Edmonds  died  shortly  after  the 
execntion  of  the  new  mortgage  to  Skinner.  Objection 
overrnled ;  exception  by  defendants,  Jarvis  and  Skinner.) 

The  plaintiff  then  offered  in  evidence  the  record  of  a 
mortgage  executed  by  Henry  Edmonds  and  wife  to  Harry 
Skinner  on  the  same  day  that  these  proceedings  were 
instituted. 
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The  defendants  request  the  court. to  charge  the  jury  : 

''  1.  That  there  is  no  evidence  that  tb^  plaintifT  was  the 
owner  of  the  papers  in  controversy  at  the  time  he  brought 
his  action,  and  the  jury  must  answer  the  first  issue,  '  No.' 

^<  2.  Ownership  of  a  chattel  is  one  thing,  and  an  equitable 
interest  in  it  is  another.  To  maintain  an  action  of  claim 
and  delivery  the  plaintiff  must  be  the  owner  of  the  chattel 
at  the  time  of  bringing  his  action,  or  he  must  liavc  been 
ousted  of  the  actual  possession  under  circumstances  which 
entitle  him  to  recover  the  possession.  In  this  case  the 
plaintiff  alleges  that  he  is  the  owner  of  the  property  in  con- 
troversy, and  he  must  prove  it  to  entitle  him  to  recover. 
There  is  no  testimony  showing  or  tending  to  show  that  the 
plaintiff  ever  had  any  title  to  either  of  the  papers  described 
in  the  complaint,  or  that  he  ever  was  in  possession  of 
then),  or  either  of  them,  and  you  must  answer  the  first 
ipsne,  '  No.' 

"  3.  If  the  plaintiff  has  any  equitable  interest  in  the 
papers  there  is  a  forum  where  he  may  assert  that  interest, 
but  not  in  an  action  of  this  kind.  There  is  no  testimonv 
showing  that  the  papers  in  controversy  were  executed  to 
the  plaintiff,  or  that  they  were  ever  assigned  to  hin^,  or 
that  he  had  any  possession  of  them,  and  you  must  answer 
the  first  issue,  '  No.' 

"4.  While  valuable  papers  are  the  subject  of  claim  and 
delivery,  it  must  be  such  papers  to  which  the  plaintiff  had 
the  legal  ownership  at  the  time  of  bringing  his  action,  and 
as  the  plaintiff  in  this  action  lias  failed  to  show  that  he 
ever  had  any  title  to  either  of  the  papers  he  cannot  recover, 
and  you  must  answer  the  first  issue, '  No.'  " 

It  was  admitted  by  both  sides  that  the  answer  to  the 
first  issue  dependeJ  on  whether  the  deed  described  in  the 
complaint  had  been  delivered  to  the  defendant.  White- 
head ;  that  if  the  jury  found  as  a  fact  that  the  said  deed 
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had  been  delivered  they  should  answer  the  first  issae, 
*•  Yes,"  but  if  they  found  it  had  not  been  delivered  they 
should  answer,  "  No."  The  defendants'  counsel,  however, 
contend  that  there  were  grounds  set  out  in  defendants' 
prayer  for  special  instructions  upon  which  the  plaintiff 
was  not  entitled  to  recover. 

The  court  refused  to  charge  the  jury  as  requested  by  the 
defendants,  but  did  charge  the  jury  that  the  controversy 
tarned  npon  the  question  as  to  whether  the  paper- writing, 
purporting  to  be  a  deed  from  Sugg,  mortgagee,  to  White- 
head,  had  ever  been  delivered  or  not.  If  the  jury  should  find 
from  the  evidence  that  Sugg,  thfe  mortgagee,  ever  deliv- 
ered the  deed  to  Whitehead,  or  to  any  one  for  him,  that 
they  must  answer  the  first  issue,  '*  Yes"  ;  otherwise,  '*  No." 
The  burden  of  proof  is  on  the  plaintiff  and  he  must 
satigfy  you  by  a  preponderance  of  testimony  that  he  was 
the  owner  of  the  papers  at  the  time  the  suit  was  com-, 
menced,  and  if  he  has  failed  to  do  so  yo^i  must  answer  the 
lirst  issue,  "  No." 

Defendants  excepted  to  the  charge,  as  given,  and  to  the 
refusal  of  the  judge  to  charge  as  requested. 

Verdict  for  the  plaintiff.     Defendants  moved  for  a  new 
trial  and  assigned  grounds  therefor: 

**l8t.  Admission  of  incompetent  testimony  introduced 
by  plaintiff. 

*'2nd.  Refusal  to  charge  as  requested  by  defendants. 

"3rd.  Exception  to  charge  as  given." 

Motion  overruled.     Defendants  excepted  and  appealed 
to  Supreme  Court. 

Xejf^rs,   Thos.    J.  Jarvis    and  Shepherd  cfe   Biisbee,  for 
defendants  (appellants). 
No  counsel,  contra. 

AvEKY,  J. :      The  action  is  brought  to  recover  possession 
of  a  mortgage  deed  executed  by  one   Edmonds  to  Isaac  A. 


186  IN  THE  SUPREME  COURT.  [118 


Hooker  o.  Latham. 


Sngg,  together  with  two  notes  secured  by  it,  and  also  an 
absolute  deed  from  Sugg  to  William  Whitehead  convey- 
ing the  same  land.  The  provisional  remedy  of  claim  and 
delivery  was  also  resorted  to,  as  ancillary  to  the  first  cause 
of  action,  thereby  giving  to  it  the  characteristics  of  the  old 
common  law  action  of  replevin,  which  could  be  maintained 
only  for  the  recovery  of  specific  personal  chattels  wrong- 
fully in  the  possession  of  another,  as  appears  from  the  defi- 
nition given  in  the  books.  20  Am.  &  Eng.  Enc,  p.  1041 ; 
7  Lawson  R.  &  R.,  Section  3641,  and  3639;  Cobbey  on 
Rep.,  Sec.  2. 

The  plaintiff  had  bought  at  execution  sale,  subsequent 
to  the  date  of  the  alleged  deed  from  Sugg  to  Whitehead, 
and  the  sheriff' had  conveyed  to  him  by  virtue  thereof  the 
interest  of  Whitehead  in  the  same  land  described  in  the 
Sugg  deed  and  mortgage.  The  first  cause  of  action,  upon 
•  the  face  of  the  complaint,  appears  to  have  been  brought 
solely  to  regain  pqssession  of  the  specific  deeds  mentioned, 
and  damages  for  detention. 

The  general  rule  is  that  replevin,  or  this  provisional 
remedy  which  serves  the  purpose  of  a  substitute  both  for 
replevin  and  detinue,  will  lie  for  the  recovery  either  of 
deeds  or  certificate-*  of  stock,  where  the  object  is  to  regain 
possession  of  the  specific  paper,  and  not  to  test  the  right  to 
the  property  which  it  represents.  But  neither  the  com- 
mon law  action  nor  the  provisional  remedy  of  claim  and 
delivery  can  be  maintained  for  the  unlawful  takins:  or  the 
wrongful  detention  of  a  title  deed,  where  there  is  a  dispute 
about  its  delivery,  and  the  controversy  involves  the  deter- 
mination of  the  title  to  the  land  conveyed  by  it.  Cobbey, 
supra^  Sec.  79;  7  Lawson,  supra.  Sec.  3643;  Flannigan 
V.    Coggin^  71  Wis.,  28. 

In  his  second  cause  of  action,  the  plaintiff*  alleges   that 
he  is  the  owner  and  entitled  to  the  possession  of  the  deeds, 
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aod  tliat  the  defendants  wrongfallj  converted  them  to 
their  own  use.  Trover  and  conversion  at  common  law 
was  an  action  on  the  case,  brought  to  recover  damages  for 
the  wrongful  taking  of  personal  chattels  from  the  owner  or 
one  having  right  to  possession  of  them,  and  the  wrongful 
conversion  of  them  to  the  use  of  the  latter.  The  use  of 
the  word  "  conversion  "  where  the  object  is  to  acquire 
possession  of  particular  property,  and  the  judgment 
demanded  and  rendered  is  for  its  recovery  with  damage 
for  detention,  does  not  change  the  character  of  the  action. 
It  is  not  necessary  therefore  to  determine  whether  upon 
the  facts  an  action  for  trover  and  conversion,  or  in  the 
nature  of  it,  could  have  been  maintained,  or  whether  the 
reason  which  precludes  a  recovery,  when  the  action  is 
brought  for  the  specific  chattel,  would  not  apply  when 
nnder  the  guise  of  seeking  damage  for  the  wrongful  con- 
Tersion  of  a  deed,  it  is  apparent  that  the  object  is  to  estop 
a  party  from  setting  np  a  title  to  the  land  conveyed  by  it, 
by  a  finding  that  it  had  not  been  delivered  to  him.  Mar- 
tin V.  Thompson,  162  Cal.,  618—45  Am.  Rep.,  663. 

The  plaintiff  cannot  maintain  this  action.  Before  the 
enactment  of  the  late  statute  (Laws  1893,  Ch.  6)  he  might 
have  tried  the  titlo  by  an  action  against  a  trespasser  in 
possession,  but  now  under  its  provisions  he  may  also  sue  a 
claimant  who  is  no*^  an  occupant,  and  force  him  to  disclaim 
or  defend  his  title.  Had  either  remedy  been  resorted  to, 
the  court  during  the  pendency  ot  the  action  would  have 
had  the  power  to  order  the  production,  and,  if  deemed 
necessary,  the  deposit  with  the  clerk  in  the  castody  of  the 
cou't  of  all  the  papers  mentioned  in  the  pleadings,  and  in 
passing  upon  the  issues  involved  the  conflicting  testimony 
offered  in  this  case,  or  so  much  of  it  as  would  have  been 
relevant,  might  have  been  heard.  It  is  unnecessary  to 
pass  upon  the  exceptions  to  the  competency  of  evidence^ 
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when,  in  no  aspect  of  it,  either  including  or  excluding  the 
testimony  objected  to,  would  the  )»laintiff  be  entitled  to 
recover. 

The  judgment  below  is  reversed.     Let  this  opinion  be 
certified  to  the  end  that  judgment  may  be  entered  accord- 
ingly- 
Reversed. 


L.  W.  DAWSON  and  wife  v.   JOHN  C.  QUINNERLY. 

Estate — Rule  in  Shelley'^s  Case — Estates  in  Tail. 

1.  The  rule  in  Shelley's  case  has  always  prevailed  in  this  State, 
before  and  since  the  act  of  1784  (Sec.  1825  of  The  Code)  which 
did  not  affect  the  principle  of  law  decided  in  Shelley's  case. 

'2.  When  an  estate  was  conveyed  to  P.  D.  *^for  and  duriog  her 
natural  life,  and  at  her  death  to  the  heirs  of  said  P.  D.,  which 
may  be  begotten  on  the  body  of  said  P.  D.,  by  her  present 
husband,  L.  W.  D.,  to  theui  the  heirs  of  the  said  P.  D.  and 
L.  W.  A.,  their  heirs  and  assigns;^'  Heldy  that  the  qaalify- 
inisr  words  '^  by  the  present  husband  the  said  L.  W.  D.,  &c., 
&c..''  confined  the  remainder  to  the  children  of  P.  D.  and 
L.  W.  I).,  and  took  the  case  out  of  the  general  rule  of  descent 
according  to  Shelley's  case. 

Civil  action,  heard  before  Boykin^  «/.,  at  March  Term, 
18lH>,  of  Pitt  Superior  Court,  on  a  ease  agreed  as  follows: 

**That  on  or  about  the  1st  day  of  December,  1895, 
the  plaintiftV  contracted  with  the  defendant  to  sell  and 
i*onvev  to  him  in  fee  the  lands  de^^cribed  in  the  complaint, 
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for  the  snm  of  $3,500.  That  immediately  thereafter  the 
defendant  entered  into  the  possession  of  said  lands  nnder 
said  contract. 

"That  plaintiifs,  on  the  27th  day  of  December,  1895, 
procured  a  deed  (including  said  lands)  to  be  written,  con- 
Tejing  the  same  in  fee  to  the  defendant,  and  tendered  the 
same  to  the  defendant  and  demanded  of  the  defendant  the 
said  $3,500,  the  purchase  price  for  said  lands,  and  the 
defendai.t  refused  to  accept  said  deed  and  pay  the  purchase 
price,  alleging  that  the  deed  from  John  Rhem  to  the  plaint- 
iff Priscilla  L.  Dawson,  under  which  the  plaintiffs  claimed 
said  lands,  only  conveyed  a  life  estate  to  said  plaintiff^ 
Priscilla  L.  Dawson,  and  that  the  plaintiffs  were  not  able 
to  convey  to  him  the  lands  in  fee  simple  in  accordance 
with  their  said  contract,  and  upon  these  reasons  alone  the 
defendant  refused  to  perform  his  part  of  the  contract. 
The  habendum  in  the  deed  from  John  Rhem  to 
Priscilla  L.  Dawson  was  as  follows :  '  To  have  and 
hold  to  her  the  said  Priscilla  L..  Dawson  for  and 
doring  the  term  of  her  natural  life,  as  aforesaid  ;  and 
tt  her  death  then  the  same  shall  go  and  descend  to  the 
heirs  of  said  Priscilla  L.  Dawson  which  have  been  or  may 
be  begotten  on  the  body  of  said  Priscilla  L.  Dawson  by 
her  present  husband,  the  said  L.  W.  Dawson,  to  them  the 
heirs  of  said  Priscillia  L.  Dawson  and  L  W.  Dawson, 
their  heirs  and  assigns  forever.'  " 

At  the  trial,  his  Honor  decided  that  the  said  deed  from 
said  John  Rhem  to  said  Priscilla  L.  Dawson  did  convey 
the  fee  simple  to  the  said  Priscilla  L.  Dawson,  and  that 
the  plaintiffs  were  able  to  convey  to  the  defendant  the  fee 
Mmple  title  to  said  lands,  in  accordance  with  said  con- 
tract, and  gave  judgment  against  the  defendant,  &c.,  and 
the  defendant  excepted  and  appealed. 
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Mt,  F.  G.  James^  for  defendant  (appellant). 
Mr.  A.  J,  Loftin^  for  appellee. 

Montgomery,  J. :     In  North  Carolina  the  principle  of 
law  known  as  the  rule  in   Shelley's  case   has   alw^ajs  pre- 
vailed.    The  estate  conveyed  in  the  premises  of  the  deed 
to   Mrs.  Dawson  is   limited   to   a   life   estate,   and  in  the 
hahendu7n  clause   the   following   language  is  used  :     *'To 
have  and  to  hold  to  her  the  said  Priscilla  L.  Dawson   for 
and  during  the  term  of  her  natural  life  as  aforesaid,  and  at 
her  death  then  the  same  shall  go  and  descend  to  the  heirs 
■of  said  Priscilla  L.  Dawson  which   have  been   or  may  be 
begotten   on   the  body  of  said  Priscilla  L.  Dawson  by  her 
present  husband  the  said  L.  W.  Daw^son,  to  them  the  heirs 
of  said  Priscilla  L.  Dawson  and  L.  W.  Dawson  their  heirs 
and  assigns  forever.''     If  the  hahenduiri  had  not  contained 
the   words  '*  by   the  present  husband  the  said  L.  W.  Daw- 
son to  them  the  heirs  of  said  Priscilla   L.  Dawson   and  L. 
W.  Dawson  their  heirs  and  assigns   forever,"  the  rule  in 
Shelley's  case  would  apply.     These  words  however  appear- 
ing, they  furnish  the  necessary  words  of  qualification  and 
explanation  to  the  other  preceding  words  to  take  the   case 
out   of  the   rule.     The  qualifying  and  explanatory  words 
used    in    the    deed   as    above    pointed    out,    confined    the 
remainder  interest  to  the  children   of  Priscilla   L.  Dawson 
and  her  husband  L.  W.  Daw^son,  thus  altering  the  general 
rule  of  descent.     Leathers  v.  Gray^  101  N.  C,  162  ;  Starnes 
V.  Hill,  112  N.  C,  1;  mchols  v.   Gladden,  117  N.     C, 
497.     The  Act  of  1784,  Ch.  204,  Sec  5,  {Code,  Sec.  1325,) 
converting  estates  tail  into  estates   in   fee  simple   has    no 
hearing  upon  the  principle  of  law  decided  in  Shelley's  case, 
for  as  we  have  said  the  rule  of  law  established  in  that  case 
prevailed  before  the  act  of  1784  and  has  always  prevailed 
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since.     There  was  error  in  the  ruling  and  judgment  of  the 

court  below,  and  the  same  is  reversed. 

Reversed. 


SOUTHERN  FERTILIZER  COMPANY  v.  C.  E.  MOORE,  et  al., 

Executors  of  MOSES  MOORE. 

Co7i  tract —  Cancella  tion — Evidence. 

Where,  in  the  trial  of  an  action  on  a  contract  for  the  sale  of  ferti- 
lizers, it  appeared  that  M.  and  his  son  were  ag^ents  for  the 
plaintiffs  ander  a  contract  which  contained  the  provision 
that  ''this  contract  shall  remain  in  force  until  cancelled,'^  and 
that  on  December  16, 1885,  the  son  wrote  to  plaintiffs,  *'  I  wish 
to  sell  your  fertilizers  again  next  year,  and  prefer  selling 
myself.  My  father  is  getting  very  old,  and  does  not  care  to 
have  his  name  connected  with  the  agency,^'  and  that  he 
would  like  to  have  the  advertising  matter  in  his  name, 
U>  which  the  plaintiff  replied,  "Let  the  contract  stand 
exactly  as  it  is,''  and  there  will  be  no  trouble  as  to  the  adver- 
tising matter,  ^'assuming  that  it  is  your  father^s  desire, ^^ 
and  it  also  appeared  that  some  of  the  letters  written  by 
plaintiff  were  addressed  to  father  and  son,  though  no  com- 
munication passed  otherwise  between  .the  father  and  the 
plaintiff ;  Held,  that  the  evidence  did  not  prove  a  cancella- 
tion of  the  contract. 

Civil  actiox,  heard  before  Coble ^  «/.,  at  Spring  Term, 
1895,  of  Nash  Superior  Court,  on  plaintiff's  exceptions  to 
report  of  Thomas  W.  Battle,  Referee,  who  found  as  a  con- 
chigion  of  law  tliat  the  contract  referred  to  in  tlie  opinion 
of  Chief  Justice  P\\ircloth  was  not  a  continuing  one. 
The  exceptions  were  overruled,  and  from  the  judgment 
for  defendant  the  plaintiff  appealed. 

Mek^rs.  H.  G.  Connor  and  F,  A.   Woodard^  for  plaintiff 
•appellant). 
Messrs.  Jacob  Battle  and  R.  0,  Burton,,  for  defendants. 
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Faircloth,  C.  J.  :  This  action  is  brought  to  recover  the 
proceeds  of  the  sales  of  fertilizers  for  the  years  1885  and 
1887.  The  claim  for  1885  is  barred  bv  the  Statute  of 
Limitations. 

Moses  Moore    and  his    son  M.  B.  Moore    contracted    in 
writing  in  February,  1885,  to  sell  plaintiff's  fertilizers  ad 
their  agents,  and  it  was  stipulated  in  the  contract,  signed 
by    all    the    contracting   parties,    that    "  this    contract    to 
remain  in  force  until  cancelled."     On  December  16,  1885, 
M.  B.  Moore  wrote  to   the  plaintiff,  "  I    wish  to  sell  your 
fertilizers  again    next  year  and  prefer  selling  myself — my 
father    is  getting  very  old  and    does  not    care  to  have   his 
name  connected  with  the  agency,"  and  that  he  would  like 
to  have  the  advertising  matter  made  out  in  his  name.     On 
the  next  day  the  plaintiff  replied  to  M.  B.  Moore:    "  Let 
the  contract  stand  exactly  as  it  is  "  and    there  will  be   no 
trouble  in   putting  on  the   advertising   matter  your   name, 
"  assuming  it  is  your  father's  desire."     Other   correspond- 
ence was   had  during   the  year  1886    about    the    business. 
Some  of  the  letters    before  us,  written    by  plaintiff,    were 
addressed    to  M.  B.  and    Moses  Moore  on  their   face.      No 
communication   between    Moses  Moore   and  the   plaintiffs 
appears  in  the   case.     Whether  the  letter  of  December  16, 
1S85,  was  sent  by  M.  B.  Moore  as   the  agent  of  his  father, 
does  not  appear,  or  whether  it  was  done  on  his  own  motion. 
His    own    declaration    would    not   be  sufficient  to    estab- 
lish  agency.     We  have  looked  through  the  evidence  and 
conclude   that    the  contract  was   not   cancelled    as  to  the 
plaintiff,  whatever  the  father  and  son  may    have  intended 
as    between    themselves,   and  that  defendants   are    liable 
according  to  the  case  as  now  presented. 

Judgment  Reversed, 
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A.  B.  WESTER  v.  S.  H.  BAILEY,  et  al. 

Seakd  liote — Insertion  of  Payee* b  Name  after  Execution 
of  Bond — Ratification  hy   Ohligar — Consideration. 

1.  If  the  maker  of  a  sealed  note,  blank  as  to  the  payee^s  name, 

acknowledges  it  to  be  his  bond  after  the  insertion  of  payee^s 
name,  it  is  valid  and  its  maker  is  liable  thereon. 

2.  A  sealed  note  need  not  express  a  consideration. 

Civil  action,  tried,  on  appeal  from  the  judgment  of  a 
jastice  of  the  peace,  before  Hohe^  e/.,  and  a  jury^  at  Octo- 
ber Special  Term,  1895,  of  Franklin  Superior  Court. 
There  was  judgment  for  the  defendant  Bailey  (his  co- 
defendant  Parker  making  no  defense),  and  plaintiflF 
appealed.  The  facts  appear  in  the  opinion  of  Associate 
Justice  Fubches. 

Mr.  N.  Y,  Gvlley^  for  plaintiff  (appellant). 
JTr.  F.  S.  Spruill^  for  defendants. 

FuRCHES,  J.:  This  is  an  action  of  debt  brought  on  the 
following  paper  writing:  "  On  the  first  day  of  Noveqiber 
next  we,  or  either  of  us,  promise  to  pay  A.  B.  Wester  the 
snm  of  one  hundred  dollars  with  8%  interest  from  date. 
Given  under  our  hands  and  seals  this  12th  day  of  April, 
1892."  (Signed  and  sealed  by  J.  T.  Harper  and  S.  H.  Bai- 
ley.) At  the  time  this  paper  was  drawn  and  signed  by 
Harper  and  Bailey,  there  was  a  blank  left  for  the  name  of 
the  payee,  as  it  was  not  known  at  that  time  from  whom  the 
parties  would  get  the  money.  The  note  in  this  condition 
was  placed  in  the  hands  of  defendant  Harper  to  negotiate 
and  get  the  money,  aod  he  went  to  the  plaintiff,  who  agreed 
to  let  him  have  the  money,  and  by  the  direction  of  Harper 

the  plaintiff  filled  up   the  blank   with  his  name  as  payee, 
118—13 
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and  let  Harper  have  the  hundred  dollars.  There  were  no 
written  pleadings,  the  case  having  been  commenced  before 
a  justice  of  the  peace,  but  the  defendant  pleaded  and 
relied  on  the  *'  general  issue."  The  plaintiff,  besides  prov- 
ing the  signatures  to  the  note  to  be  those  of  the  defendants 
Harper  and  Bailey,  introduced  one  Duke  who  testified 
that,  "acting  for  the  plaintiff,  he  took  the  note  to  Bailey 
about  the  last  of  September,  18i)2,  and  Bailey  said  he 
signed  the  note  and  it  was  all  right;  he  would  see  Harper 
and  make  him  pay  it,  and  asked  witness  if  he  supposed 
Wester  would  take  back  the  horse,"  &c. 

We  do  not  feel  called  upon  to  consider  the  views  pre- 
sented by  plaintifTs  counsel  as  to  whether  the  action  may 
be  maintained  under  The  Code  practice,  as  construed  in 
Fu/jjs  V.  Mock,  108  N.  C.,601  ;  Stoker  v.  Taylor,  104  N.  C, 
31)4;  Moore  V.  Edmision,  70  N.  C,  510;  The  Pipe  Co, 
V.  Walton,  114  N.  C,  178.  To  do  so,  would  cause  us  to 
review  a  long  line  of  decisions  where  it  has  been  held  with 
marked  uniformit}^  that  a  bond  (a  note  under  seal)  must  be 
complete  at  its  execution. 

But  it  seems  to  us  there  is  another  point  presented  by 
the  case  on  appeal  that  is  decisive,  and  that  is  the  acknowl- 
edgment by  Bailey  some  time  in  the  latter  part  of  Septem- 
ber, 1892.  It  was  then  complete.  The  payee's  name  was 
in  it  then,  and  this  acknowledgment  made  it  his  bond 
then,  if  it  had  not  been  so  before. 

The  only  ground  presented  by  defendant  Bailey  (Harper 
did  not  appeal)  is  that  it  was  without  consideration — a 
nudum  pactum.  But  this  defense  cannot  benefit  the  defend- 
ant, because,  when  he  acknowledged  it,  it  became  his  hand 
— being  under  seal — and  needed  no  consideration  to  sop- 
port  it.  **  The  law  conclusively  preHumes  that  it  was  made 
upon  good  and  sufiicient  consideration."     Smith   on    Con- 
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tracts,  page  14 ;  Angier  v.  Howard^  94  N.  C,  27,  and 
Diimerons  other  cases,  which  we  do  not  think  it  necessary 
to  cite. 

This  point  was  incidentally  presented  in  Isenhour  v. 
Osenhmir^  64  N.  C,  640,  and  though  not  directly  passed 
upon  bv  the  Court,  the  treatment  of  the  question  inferen- 
tiallj  sustains  the  ruling  in  this  case.  In  that  case,  the 
action  was  upon  a  note  similar  to  this,  brought  by  the  rep- 
resentative of  the  deceased  payee.  On  the  trial  the  defend- 
ant was  offered  as  a  witness  to  prove  that  the  note  was  in 
blA7)k,  as  to  the  payee,  when  he  signed  it.  This  evidence 
vas objected  to  by  the  plaintiff,  under  section  590  of  The 
Cod£,  upon  the  ground  that  the  intestate  payee,  were  he 
livinjr,  might  testify  t'mt  defendant  afterwards  acknoxol- 
edged  it  as  his  bond. 

But,  as  the  Court  held  that  this  was  not  a  transaction  or 
communication  between  the  defendant  and  intestate,  it 
did  not  fall  within  the  proviso  to  Section  590,  and  the 
point  was  not  directly  passed  upon  by  the  Court.  But 
from  the  treatment  given  it,  it  appears  to  us  the  inference 
is  that,  if  it  had  been  proved  that  he  afterwards  acknowl- 
edged it,  that  would  have  made  it  his  bond.  We  must 
therefore  hold  that  the  acknowledgment  by  Bailey  in  Sep- 
tember, 1892,  made  the  paper  sued  on  his  bond,  and  it 
needed  no  consideration  to  support  it.  There  is  error  and 
a  new  trial  is  ordered. 

Xew  Trial. 
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W.  A.  BENTON  v.  R.  V.  COLLINS,  et  al. 
Practice-' Misjoinder  of  Actions— Tort— Equitable  Relief. 

1.  Under  Section  267  (1)  of  The  Code,  which  provides  that  several 

causes  of  action  may  be  joined  in  the  same  complaint  where 
they  all  arise  out  of  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action,  a  cause  of  actioa 
for  a  tort  may  be  joined  with  one  for  the  enforcement  of  an 
equitable  right ;  hence, 

2.  A  complaint  is  not  demurrable  for  misjoinder  of  independent 

causes  of  action,  which  seeks  to  recover  damages  for  per- 
sonal injuries  and  also  to  set  aside  a  deed  as  fraudulent  and 
to  have  the  land  sold  to  pay  plaintiff  ^s  recovery.  (Fair- 
cloth,  C.  J.,  dissenting). 

Civil  action,  heard  on  complaint  and  demurrer  before 
Robinson^  J,^  at  January  Terra,  1896,  of  Franklin  Supe- 
rior Court.     The  complaint  was  as  follows  : 

**  The  plaintiff,  complaining  of  the  defendants  herein, 
alleges : 

"  1st.  That  on  the  25th  day  of  November,  1893,  at  and 
in  the  county  of  Nash,  said  State,  the  defendant,  R.  V. 
Collins,  did  forcibly,  negligently,  wilfully  and  maliciously 
shoot,  beat,  wound  and  ill-treat  the  plaintiff,  W.  A.  Ben- 
ton, to  his  damage  fifteen  hundred  dollars. 

"  2nd.  That  on  the  26th  day  of  September,  1894,  the 
gaid  Collins  and  wife,  for  the  purpose  of  defraudinf^  his 
creditors,  and  particularly  for  the  purpose  of  hindering, 
delaying,  defeating  and  defrauding  this  plaintiff  of  bis 
damages  for  the  cause  stated  above,  executed  the  deed  in 
trust  to  S.  E.  Eure,  which  is  hereto  attached,  marked  '  A.' 

"  3rd.  That,  as  will  be  seen  from  said  deed  in  trust,  the 
beneficiaries  or  alleged  creditors  named  therein  are  the 
wife  and  children  of  the  said  Euffin  Collins,  and  this 
plaintiff  avers  that  said  debts  are  feigned,  and  they  knew 
of  the  fraudulent  intent  of  R.  V.  Collins. 
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"4th.  That  the  plaintiff  in  this  action  procured  an  order 
of  arrest  for  the  defendant,  R.  V.  Collins,  and  the  said 
Collins  gave  the  undertaking  required  for  his  release  in 
the  snin  of  fifteen  hundred  dollars,  with  William  Rich  as 
surety;  that  in  order  to  procure  William  Rich  to  become 
snrety  on  said  undertaking  the  said  Mary  J.  Collins,  her 
husband  forcing  her,  so  this  plaintiff  is  informed  and 
believes,  executed  to  said  William  Rich  a  conveyance  of 
anv  and  all  of  her  interests  under  the  aforesaid  deed  in 
trust,  to  secure  him  against  loss  by  paying  any  judgment 
which  should  be  recovered  against  her  husband." 
"Wherefore  this  plaintiff  demands  judgment : 
"  1st.  For  fifteen  hundred  dollars  damage,  and  the  costs 
of  this  action  against  R.  V.  Collins. 

'*2nd.  That  the  said  deed  in  trust  be  set  aside,  and  that 
after  allotting  the  homestead  of  the  defendant,  the  residue 
shall  be  sold  to  pay  the  plaintiff's  recovery. 

"3rd.  That  if  the  defendant  shall  not  be  entitled  to  this, 
then  that  the  conveyance  made  of  Mary  J.  Collins'  inter- 
est under  said  deed  to  Wm.  Rich  shall  be  declared  to  be 
security  for  the  plaintiff's  recovery,  and  so  applied. 

"4th.  For  such  other  and  further  relief  as  this  plaintiff 
mav  be  entitled  to." 

The  defendants,  except  Eure,  Trustee,  demurred   to  the 
complaint  of  the  plaintiff  filed  herein,  assigning  as  grounds  : 
"  1st.  That  severa'  causes  of  action  have  been    improp- 
erly joined  : 

"(a).  For  that  the  plaintiff  joins  with  a  demand  to 
recover  unliquidated  damages  for  a  cause  of  action  arising 
oat  of  a  tort,  viz.,  an  alleged  assanlt  and  battery  on  plaint- 
iff by  the  defendant,  R.  V.  Collins,  a  demand  to  set  aside, 
for  alleged  fraud,  a  deed  executed  by  said  R.  V.  Collins  to 
his  co-defe:idant,  Eure,  for  the  benefit  of  his  other  co- 
defendant. 
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"  (6).  For  that,  with  the  two  causes  of  action  already 
stated,  the  plaintiff  joins  another  demand  to  be  subrogated 
to  the  rights  of  the  surety  of  the  defendant  R.  V.  Colling 
on  the  arrest  and  bail  proceeding,  or  to  have  the  alleged 
deed  of  indemnity  to  said  surety  by  said  Collins  declared 
security  for  the  plaintiffs'  possible  recovery  against  said 
defendant  for  the  alleged  assault  and  battery." 

The  demurrer  was  sustained  with  leave  to  amend  com- 
plaint, and  plaintiff  appealed. 

Mr.  C.  M,  Cooke^  for  plaintiff  (appellant). 
Mr.  F,  S.  Spruill^  for  defendants. 

Montgomery,  J.:    Subdivision  I.  of  Section  267  of  The 
Code^  which  provides  for  the  joinder  of  several  causes  of 
action  where  they  all  arise  out  of  "  the  same  transaction,  or 
transactions  connected  with  the   same   subjects  of  action  " 
in  the  same  complaint,  has  with  us  given  rise  to  very  many 
difficulties  in  its  practical    application,  as  it  has  in  all  the 
States  which   have   adopted   a  similar  provision   in    their 
Codes  of  procedure.     Ashe,  J.,  in   Young  y,  Young^  81  N. 
C,  91,  said  for  the  Court :  "  While  it  was  the  object  of  the 
Legislature  by  adopting  Section   126    of  the  Code  of  Civil 
Procedure  {Code^  Sec.  267)  to  avoid  a  multiplicity  of  suits 
and  prevent  protracted    and    vexatious  litigation,  the  first 
subdivision  of  the  section  has  given  rise  to  more  unprofit- 
able litigation   and  fine-spun    disquisitions  upon  its  con- 
struction than  any  other,  not  excepting  Section  343  {Code,, 
Sec.  590).     In  Land  Co.  w    Beatty,   69   N.   C,  329,  Rod- 
man, J.,  delivering  the   opinion    of  the  Court,  said  in   ref- 
erence to  the  same  subdivision,  "  It  is  difficult  to  give  any 
exact  meaning  to  that  clause."     It  is  admitted  almost  gen- 
erally to  be  quite  an  impossibility  to  give  a  technical  mean- 
ing to  such  words  and  phrases  as  ''  transaction,"  "  transac- 
tions connected  with  the  same  subject  of  action,"  and   the 


N.  C]  FEBRUARY  TERM,  1891  199 

Bbntok  tJ.  COjLUNS. 

like  expressions.  In  the  earlier  ernes  of  Logan  v.  Wallacej 
76  N.  C,  416,  and  Doughty  v.  Railroad,  78  N.  C,  22,  it 
wa8  broadly  stated  that  a  cause  of  action  founded  on  2Ltort 
conld  not  he  joined  with  one  founded  on  contract ;  but  in 
Hodges  v.  Railroad^  105  N.  C,  170,  this  rule  was  explained 
and  extended  so  as  to  permit  such  a  joinder  of  actions,  pro- 
vided thej  arose  out  of  the  same  transaction. 

In  'considering  the  con.plaint  in  this  action  from  the 
view  of  the  demurrer  as  declaratory  of  two  causes  of  action, 
it  is  to  be  observed  that  one  of  them  is  for  a  tort  and  the 
other  is  for  an  equitable  demand  and  right.  Neither  of 
the  causes  of  action  in  the  complaint  is  ex  contractu.  The 
matter  then  of  the  uniting  of  causes  of  action,  one  in  tort 
and  one  ext  contractu  in  the  same  complaint,  is  not  the  mat- 
ter which  we  are  to  consider.  The  only  question  before 
ns  is,  are  the  two  causes  of  action  stated  in  the  complaint 
snch  as  can  be  considered  as  arising  out  of  the  same  trans- 
action, or  transactions  connected  with  the  same  subject 
of  action.  If  they  can  be  consideied  as  arising  out  of 
the  same  transaction  or  transactions  connected  with  the 
same  subject  of  action,  then  there  is  no  objection  which 
conld  be  made  to  the  joinder  of  a  tort  and  an  equitable 
demand  which  could  not  of  equal  force  be  made  to  the 
joinder  of  an  action  ex  contractu  with  one  for  an  equitable 
demand.  Taking  this  proposition  to  be  true,  we  will  find 
in  one  of  our  own  decisions  analogies  that  will  aid  ns  in 
determining  the  question  before  us.  In  Rank  v.  Harris^ 
^  N.  C,  20t>,  the  complaint  united  a  cause  of  action  in 
debt  on  a  bond  with  another  to  have  declared  void  certain 
deeds  for  lands  alleged  to  have  been  made  by  the  debtor 
to  his  co-defendants,  after  the  execution  of  the  bond,  in 
fraud  of  the  plaintiff  creditor — the  cause  of  action  ex  con- 
tractu and  one  for  an  equitable  demand  and  relief.  A 
demurrer  was  filed  assigning  the  following  grounds:     1. 
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For  that  it  is  not  averred  that  the  defendant  has  not  other 
property    liable    to    execution   and    sufficient  to    pay  the 
plaintiff's  demand  ;  2.  For  that  it.  appears  from  the  face  of 
the  complaint  that  the  debt  has  not  been  reduced  to  judg- 
ment, so  that  execution   could   issue  the' efor ;  3.  For  that 
there  is  a  misjoinder  of  distinct  and  independent  causes  of 
action  ;  4:.  For  that  there  is  a  misjoinder  of  parties,  and 
there  is   no   community   of  interest   among  them  in    the 
several  impeached  assignments.     The  demurrer  was  over- 
ruled by  this  Court,  and  it  was  decided   that   it   was   not 
then  necessary,  as  formerly,  for  the  creditor  to  reduce  his 
debt  to  judgment  and  then  proceed  with  his  legal  remedies 
before  he  could  invoke  the  aid  of  a  court  of  equity   in   his 
behalf,  but  that  the  courts  under  the  present  system,  being 
courts  both  of  law  and  of  equity,  would  give  full  relief  in 
one  action.     The  late  Chief  Justice  Smith,  delivering  the 
opinion,  said  :     "  Why  should  a  plaintiff  be  compelled   to 
sue  for  and  recover  his  debt,  and    then    to   bring   a    new 
action  to  enforce  payment  out  of  his  debtor's  property  in 
the  ver}'  court  that  ordered  the  judgment  i     Why  should 
not  full  relief  be  had  in  one  action,  when  the  same  court 
is  to  be  called  on  to  afford  it  in   the   second  i     The  policy 
of  the  new  practice  and  one  of  its  best  features  is  to  furnish 
a  complete  and  final  remedy  for  an   aggrieved   party   in   a 
single  court  and  without  needless  delay  or  expense.      The 
demurrer  admits  the  debt,  the  insolvency  of  the  debtor, 
his  fraudulent  contrivances,  with   the  help  of  others,  to 
place    his    property    beyond   the  reach  of  creditor**,    and 
secure  it  for  the  enjoymetit  of  himself  and  wife,  his    large 
indebtedness  still  subsisting,  and  by  a  fair  implication  the 
want  of  other  property  which  a  creditor  can  reach.     These 
facts  would  seem  to  remove  all  obstacles  in  the  way  of  the 
relief  demanded." 

In  the  case  before  the  Court  the  defendants,  except  the 


K  C]  FEBRUARY  TERM,  1896.  201 


BsNTON  V,  Collins. 


trustee,  join  in  the  demurrer.  By  the  demurrer  it  is 
admitted  that  the  defendant,  R.  V.  Collins,  committed  a 
battery  on  the  plaintiff  by  both  beating  and  shooting  him, 
for  which  the  plaintiff  in  law  is  entitled  to  recover  in  any 
court  nominal  damages;  that  he  made  the  fraudulent  con- 
veyance of  his  property  for  the  benefit  of  his  wife  and 
children  to  defeat  any  recovery  the  plaintiff  might  make 
against  him.  It  is  no  objection  to  the  complaint  that  the 
defendants,  other  than  R.  V.  Collins,  are  made  parties  to 
the  action.  They,  by  the  deed  made  professedly  for  their 
benefit,  claim  an  interest  in  the  land.  "  If  the  objects  of 
the  suit  are  single  and  it  happens  that  different  persons  have 
separate  interests  in  distinct  questions  that  arise  out  of 
the  single  object,  it  necessarily  follows  that  such  different 
persons  must  be  brousrht  before  the  court  in  order  that  the 
snit  may  conclude  the  whole  subject."  Young  v.  Young^ 
81N.  C.,  91. 

Nothing  is  asked  against  the  defendants,  other  than  R. 
V.Collins,  in  ca-e  the  deed  should  be  declared  void.  No 
property  of  theirs  is  sought  to  be  reached,  and  only  the 
property  of  the  defendant  R.  V.  Collins  is  sought  to  be  sub- 
jected to  any  recovery  the  plaintiff  may  make.  In  this  case, 
as  in  Bank  v.  Harris^  supra^  the  aid  of  the  court  is  invoked 
to  remove  a  cloud  upon  a  title  by  declaring  the  deed  void, 
so  that  the  property  may  be  sold  under  the  direction  of  the 
conrt,  and  bidders  be  induced  to  give  the  value  for  it. 
Both  grounds  of  demurrer  were  sustained  by  the  court 
below,  and  the  plaintiff  appealed  from  the  judgment  sus- 
taining the  first,  and  not  from  the  judgment  sustaining 
the  second.  In  our  opinion  there  was  error  in  the  ruling 
of  the  court  sustaining  the  first  ground  of  demurrer.  The 
plaintiff  no  doubt  will  be  allowed  to  amend  his  complaint  so 
as  to  strike  out  that  part   in  which  the  second  ground   of 
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demurrer  was  successfully  interposed   and   to  proceed  to 
trial  on  the  other  counts. 

Error. 
Faircloth,  C.  J.,  dissents. 


JOHN  D.  ALSTON,  and  others,  Propounders  v.  FRANK  DAVIS, 

et  al.,  Caveators. 

Will — Holographic    Will — Requisites — Letter^  when   Con- 
sidered a   Will, 

1.  However  inartificial  the  language  employed  in  an  instrument 

propounded  as  a  last  will  and  testament,  if.  upon  examina- 
tion of  the  whole  instrument,  it  appears  that  it  was  the  pur- 
pose of  the  maker  to  give  expression  to  his  wishes  as  to  the 
disposition  of  the  whole  or  any  part  of  his  property,  to  take 
effect  after  his  death,  it  will  be  regarded  as  a  will  unless  the 
statutory  requisites  as  to  execution  and  attestation  have 
been  disregarded. 

2.  If  the  language  used  by  the  writer  of  a  letter  shows  an  evident 

intent  to  make  a  disposition  of  his  property  to  the  person 
addressed,  after  the  writer^s  death,  it  is  a  reasonable  infer- 
ence that  the  letter,  transmitted  by  mail  to  one  so  deeply 
interested  in  preserving  it,  was  sent  by  the  writer  for  safe 
keeping  as  his  will,  although  the  addressee  was  not  specially 
requested  to  preserve  it  as  such. 
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3.  Where  a  brother,  living  in  Texas,  where  he  hadgcme  from  North 
Carolina  for  his  health,  wrote  to  his  sister  living  in  North 
Carolina,  and,  after  expressing  sorrow  for  her  in  her  finan- 
cial affairs,  which  required  the  sale  of  her  portion  of  the 
*  land  inherited  from  her  father,  stated  In  regard  to  his  own 
portion  that  he  intended  to  build  on  it  when  he  got  old,  and 
added :  *'  If  I  die  or  get  killed  in  Texas,  the  place  must  belong 
to  yon,  and  I  would  not  want  you  to  sell  it,^^  and  further 
directed  his  sister  to  collect  and  retain  any  moneys  that 
might  be  due  him ;  HelcL,  that  the  letter  was  good  as  a  holo- 
graphic will,  devising  the  land  to  the  sister,  though  she  was 
not  directed  to  preserve  the  letter  as  his  will,  and  though 
there  was  no  other  evidence  that  he  intended  the  letter  as  a 
will. 

This  was  an  is6ue  of  devisavit  vel  non^  tried  at  January 
Term,  1896,  of  Franklin  Superior  Court,  before  Robinsony 
J.    The  jury  rendered  the  following  special  verdict  : 

'*  1.  That  Augustas  Davis  was  one  of  the  children  of 
Thomas  Davis,  and  from  him  inherited  about  two  hundred 
acres  of  land  in  Franklin  county,  North  Carolina,  and 
this  was  all  the  land  he  ever  owned  in  said  county,  either 
by  inheritance  or  otherwise.  This  land  was  set  apart  to 
the  said  Augustus  Davis,  in  a  regular  partition  proceeding, 
begun  after  the  death  of  said  Thomas  Davis,  in  Franklin 
county,  for  the  purpose  of  dividing  his  land  among  his 
heirs-at-laiK\ 

"  2.  That  the  said  Augustus  Davis,  some  time  prior  to 
1S73,  removed  to  Texas ;  while  there,  letters  passed  between 
him  and  his  sister.  Temperance  Alston,  nee  Davis,  who  is 
the  proponnder  of  the  paper-writing  offered  to  probate. 

'^3.  On  February  28,  1873,  the  said  Angustns  Davis 
wrote  to  the  said  Temperance  Alston  the  letter  which  is 
offered  to  probate,  and  which  appears  at  length  as  ^^  Exhibit 
A''  in  the  transcript  made  by  the  clerk  below,  and  sent  up 
to  this  Court. 

"4,  That  said  letter  was  posted  at  Stockdale  P.  O^, 
Guadalonpe  county,  Texas,  and  by  the  United  States  mail 
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was  transmitted  in  the  usual  course  to  the  said  Temper- 
ance Alston,  and  by  her  in  due  time  received,  since  which 
time  she  has  carefully  preserved  it. 

"  6.  That  the  letter  and  every  part  of  the  same,  and  the 
signature,  are  all  in  the  handwritting  of  Augustus  Davis. 

"  6.  That  Augustus  Davis  has  not  been  heard  from  in 
more  than  seven  years,  and  has  been  continually  absent 
«iuce  his  first  departure.  When  last  heard  from  he  was 
in  Texas  ;  we  therefore  find  the  fact  to  be  that  the  said 
Augustus  Davis  died  in  Texas. 

"7.  That  the  following  are  thu  heirs  at-law  of  the  said 
Augustus  Davis,  viz:  Temperance  Alston,  who  is  sister  of 
the  whole  blood  ;  Frank  Davis,  John  Davis,  Nicholas 
Davis,  brothers  of  the  half  blood  ;  Betty  Mordecai,  daugh- 
ter of  a  deceased  sister  of  the  whole  blood  ;  Pattie  Boyd, 
Annie  Boyd  and  Willie  Boyd,  infant  children  of  a  deceased 
sister  of  the  half  blood  ;  who  are  all  parties  to  this  action. 

*' 8.  That  the  said  Augustas  Davis  had  no  other  prop- 
erty of  any  sort,  either  in  North  Carolina  or  elsewhere." 

Upon  this  statement  of  facts  so  found,  if  the  court  shall 
be  of  the  opinion  that  the  letter  of  date  February  28,1873, 
which  wa-j  offered  for  probate,  is  the  last  will  and  testa- 
ment of  Augustus  Davis,  we  do  for  our  verdict  so  find.  If 
the  court  shall  be  of  a  contrary  opinion,  we  find  the  con- 
trary.'' 

The  letter  referred  to  in  special  verdict  is  as  follows  : 

*'  Stockdale  p.  O.,  Guadalocpe  County,  Texas, 

February  28th,  1873. 
"*'  My  Dear  Sister : 

''  With  great  pleasure  I  seat  myself  to  answer  your  most 
welcome  letter,  which  reached  me  over  a  week  ago. 
It  had  been  over  a  month  since  I  had  heard  a  word 
from  you,  so  you  can  imagine  that  I  was  more  than 
;2:lad  to  hear  from  you,  for  in  truth  I  was,  and  I  gness 
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yoQ  are  getting  anxious  to  hear  from  me,  for  I  think 
it  has  been  something  like  a  month  since  I  wrote  you 
last.  I  would  have  written  ere  this  but  our  mails 
have  been  completely  stopped  by  the  Epizootic  with 
our  horseri — completely  disabled  the  stages  to  move» 
and  we  are  entirely  dependent  on  them  for  our  mails> 
I  think  they  are  travelling  again  regularly.  Notwith- 
standing it  has  been  so  loiig  since  I  wrote  you,  I  don't 
know  that  I  can  write  yon  anything  interesting,  yet  I 
know  it  will  please  you  to  hear  from  me.  I  wrote  yon  in 
my  last  letter  that  I  did  not  buy  the  land  which  I  was 
talking  of  buying.  I  could  have  raised  the  money  to  pay 
for  it,  but  I  came  to  the  conclusion  that  it  was  too  much 
for  it,  and  I  would  have  had  to  borrow  two  or  three  hundred 
dollars  to  have  made  the  first  payment  and  paid  interest  on 
it,  besides  paying  interest  on  the  balance  that  was  due  on 
the  land.  I  am  living  with  Mr.  James  McDonald,  the 
same  man  that  1  lived  with  last  year  ;  have  about  eighty 
acres  of  land  rented  from  him.  I  pay  him  one-third  of  the 
corn  and  one-fourth  the  cotton  that  I  raise,  for  the  rent. 
I  have  all  the  expenses  to  pay  toward  the  crop.  I  have 
the  use  of  his  gin  free  of  charge  to  gin  the  cotton  which  I 
raise.  I  board  with  him,  paying  him  ten  dollars  per  month  ; 
the  family  are  very  kind  to  me,  and  my  fare  is  as  good  as 
the  country  affords.  I  have  a  nice  room  to  sleep  in  ;  two 
of  Mr.  McDonald's  sons,  12  and  14  years  old,  and  a  man 
whom  he  has  hired,  stay  in  the  room  with  me.  I  have 
access  to  plenty  of  good  books,  but  don't  have  time  to  read 
mneb.  I  have  two  men  hired  to  help  me  with  my  crop, 
both  negroes.  I  pay  them  $17  per  month,  they  find  their 
own  provisions.  Mr.  McDonald  has  a  son  about  my  age^ 
who  is  having  the  balance  of  his  plantation  cultivated.  He 
has  been  in  the  niercantile  business  at  Sutherland  Springs 
some  time,  but  had  to  quit  on  account  of  his  health.     He 
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was  very  anxious  for  me  to  take  the  whole  of  his  Pa's  place 
this  year,  but  labor  is  so  uncertain  in  this  county  I  did  not 
care  to  be  bothered  with  it.     thad  the  entire  farm    under 
my  charge  last  year,  and  found  it  very  difficult  to  get  labor, 
but  I  made  the  best  crop  that  has  been  made  on  the  place 
since  the  war.   I  cleared  about  ($800)  eight  hundred  dol- 
lars iHSt  year  off  my  crop,  but  had  ($400)  four  hundred  dol- 
lars old  store  accounts  to  pay,  which  I  contracted  while  in 
the  mercantile  business  at  Nockenout.   I  have  about  ($500) 
five  hundred  dollars  due  me,  which  was  let  out  while  in 
that  business.  We  have  had  a  beautiful  year  so  far.   Plant- 
ers in  this  country  are  farther  advanced  in  their  crop  than 
I  ever  knew  them  this  season  of  the  year,  and   are   making 
larger  preparations  for  a  crop  than  they  ever  have  since  I 
have  been  in   the  county.     I   have  all   my  corn   planted, 
about  20  acres;  expect  to  get  through  breaking  up  all  my 
land  for  cotton  next  week  ;   will  commence  to  plant  cotton 
as  soon  as  I  get  through  breaking  up.  I  am  staying  at  home 
very  close  and  working  very  hard  this  year ;  hope  I  will  be 
able  to  come  and  see  you  whe*    I  get   through   with  crop; 
but  I  have  been  talking  so  long  about  coming  to  see   you 
that  I  know  you  will  never  pay  any  attention  to  what  I 
say  about  it.     If  you  know  of  any  young  ladies  that   are 
\vaiting  for  me,  tell  them  not  to  pine  for  my  long  absence. 
I  say  ''  ladies  "   because  I  know  there  are  lots  of  pretty 
ones  around  you,  and  like  the  cattle  and  horses,  very  wild 
and  hard  to  catch.     I   wish  you  and  the  young  lady  you 
spoke  of  would   fix  me  up  a  box  and  send  ;   I  would  pay 
double  the  expense  on  it  just    for    the    sake    of  getting 
something  from  home.     I  know  it  would  make  me  home- 
sick, but  I  would  not  care  for  that,  for  I   think  it  would 
help    me  in    the    end,    but    don't    think    that  you   could 
safely  send  it  so    that  I  could    get  it    in    time.     I  hope 
you    will  get  fixed  on  your  place  this  year  all  right-      I 
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am  sorry  you  will  have  to  sell  your  land  that  you  got 
from  our  father's  estate  to  make  the  payments.  I  don't 
think  I  will  ever  sell  mine.  .When  I  get  old  1  am  going 
to  bnild  on  it,  so  I  can  have  it  as  a  home  when  I  get  old. 
If  I  should  die  or  get  killed  in  Texas  the  place  must  belong 
to  yon,  and  I  would  not  want  yon  to  sell  it.  I  don't, 
care  about  tenants  put  on  it ;  I  am  afraid  they  will  destroy 
the  timber  on  it.  If  I  could  walk  over  the  tract  and  pick 
ont  a  place  that  suited  me  to  build  I  would  not  mind  allow- 
incr  a  good  tenant  to  build  and  open  a  small  field  on 
the  tract,  and  I  am  willing  for  you  to  pick  out  a  pretty 
place  to  build  on  for  me.  So  if  you  see  a  good  tenant  that 
will  build  a  house  and  open  a  small  field  on  the  tract  I  will 
get  you  to  make  the  best  arrangements  with  him  that  you 
can  for  me,  and  you  can  get  Bro.  John  to  take  you  over 
there  so  you  can  pick  out  the  spot  to  build  on.  Any  place 
that  you  pick  out  will  suit  me.  If  you  collect  any  money 
of  mine  keep  it  until  I  call  on  you  for  it,  and  try  and  col- 
lect all  you  can  for  me.  My  sweet  sister,  I  don't  want  you 
to  trouble  yourself  or  to  allow  these  little  trifles  of  mine 
that  I  speak  to  you  about  to  bother  you  in  the  least ;  I 
merely  mention  them  that  you  may  know  how  to  act 
in  case  you  should  feel  like  attending  to  tliem  for  me 
or  should  have  a  convenient  opportunity.  I  don't  get 
any  letters  at  all  from  North  Carolina  except  from  you. 
I  used  to  have  several  correspondents  back  there,  but 
it  has  been  so  long  since  I  have  had  a  letter  or  written 
to  them  that  I  don't  know  who  owes,  they  or  I.  Give 
my  best  love  to  Bro.  John  and  all  the  family,  espe- 
cially to  Cousin  Rini.  How  is  Ma.  and  the  children  get- 
ting on?     I  am  going  to  write  to  Mollie  and  Frank  soon. 

Do  yon  get  letters  from ?     Give  her  my  best 

love.    1  am  going  to  write  to  her  soon.     I  believe  I  have 
written  vou  all  the  news,  and  the  mail  bov  is  hurrvinor 
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rae,  80  I  muBt  close.  I  will  write  again  soon.  So  with 
a  prayer  to  God  to  take  care  of  you,  I  bid  you  good-bye. 
I  am,  as  ever,  your  devoted  brother, 

Augustus  Davis." 
The  court   upon   the  verdict,  being  of  opinion   that  no 
part  of  the  letter  was  the    will  of  Augustus   Davis,  gave 
judgment  accordingly,  and  the  propounders  appealed. 

Messrs,   S.  F,    Mordecai  and  F.   S,   Sprxdll^    for  pro- 
pounders (appellants). 

Mr.  C,  M,  Cooke^  for  appellees. 

Avery,  J. :  In  response  to  the  i§sue  of  devisavii  vel 
non  the  jury  returned  a  special  verdict  upon  which  the 
court  below  rendered  the  judgment  appealed  from.  The 
two  elements  of  every  will,  that  is  operative  to  transmit 
property,  are  that  it  shall  disclose  the  intention  of  the 
maker  concerning  the  disposition  of  his  property  after  his 
death,  and  that  it  shall  be  executed  and  attested  according 
to  the  requirements  of  law.  No  particular  form  is  pre- 
scribed or  is  necessary.  However  inartificial  the  language 
in  which  it  is  expressed,  and  even  where  the  apt  legal  words 
which  ordinarily  characterize  a  deed  or  power  of  attorney 
may  not  be  used  in  it,  if  upon  an  examination  of  the  whole 
instrument  it.  appears  that  it  was  the  purpose  of  the  maker 
to  give  expression  to  his  wishes  as  to  the  disposition  of  the 
whole  or  any  portion  of  his  property  to  take  effect  after 
his  death,  it  will  be  regarded  as  a  will,  unless  the  statutory 
requisites  as  to  execution  and  attestation  have  been  disre- 
garded. Woemer  Am.  Law  A.,  Sec.  38,  p.  60 ;  Cross  v. 
Cross^  A  &  E.,  8  (C.  L.  R.),  714 ;  Byers  v.  Hoppe^  51  Md., 
206  ;  In  The  Goods  of  W.  Coles,  2  Court  of  Probate  and 
Divorce,  362.  The  paper-writing  is  a  letter  offered  for 
probate  as  a  holograph  will,  the  material  portion  of  which 
is  as  follows : 
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"I  hope  yon  will  get  fixed  on   your  place  this  year  all 
right.     I  am  sorry   yon  will   have  to  sell  your   land  that 
yon  got  from   our  father's   estate  to  make  the  payments. 
I  don't  think  I  will  ever  sell  mine.     When  I  get  old  I  am 
going  to  build  on  it,  so  I  can  have  it  as  a  home  when  I  got 
old.    If  I  should  die  or  get  killed  in  Texas  the  place  must 
belong  to  you,  and  I  would  not    want   you    to   sell    it.     I 
don't  care  about  tenants  put  on  it;  I  am  afraid  they  will 
destrov  the  timber  on  it.     If  I  could  walk  over  the  tract 
and  pick  out  a  place  that  suited   me  to  build  I  would  not 
mind  allowing  a  good  tenant  to  build   and   open'  a   small 
field  on  the  tract,  and  I  am  willing  for  you  to  pick  out  a 
pretty  place  to  build  on  for  me.     So  if  you  see  a  good  ten- 
ant that  will  build  a  house  and  open'a  small  field  on   the 
tract  I  will  get  you  to  make  the  best  arrangements  with 
him  that  j^ou  can  for  me,  and  you  can  get  Brother  John  to 
take  you  over  there  so  you  can  pick  out  the  spot  to  build 
on.     Any  place  that  yon  pick   out  will  suit  me.  ^  If  you 
collect  any  money  of  mine  keep  it  until  I  call  on  you   for 
it,  and  try  and  collect  all   you  can  for  me.     My  sweet  sis- 
ter, I  don't  want  you  to  trouble  yourself  or  to  allow  these 
little  trifles  of  mine  that  I  speak  to  you  about  to  bother 
you  in  the  least;   I  merely  mention    them  that  you   may 
know  how  to  act  in  case  you  should  feel  like  attending  to 
them  for  me  or  should  have  a  convenient  opportunity.     I 
don't  get  any  letters  at   all  from   North   Carolina   except 
flora  yon.      I  used    to    have  several   correspondents    back 
there,  but  it  has  been  so  long  since  I  have  had  a  letter  or 
written  to   them   that  I  don't  know  who  owes,  they  or  I." 
The  statutory  requirement  as  to  the  execution  and  attes- 
tation of  a  holograph  will,  or  so  much  thereof  as  is  perti- 
nent to  the  question  here  presented,  is  that  it  shall  "  be 
found  among  the  valuable  papers  and  effects  of  any  deceased 

person,  or  shall  have  been  lodged  in  the  hands  of  any  per- 
ils—14 
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son  for  safe-keeping,  and  the  same  shall  be  in  the  hand- 
writing of  such  deceased  person,  with  his  name  subscribed 
thereto  or  inserted  in  some  part  of  such  will."  The  jury 
find  that  every  part  of  this  letter  is,  as  the  required  num- 
ber of  witnesses  testified,  in  the  handwriting  of  Augustus 
Davis.  The  letter  from  which  the  foregoing  extract  is 
taken  was  mailed  at  Stockdale,  Texas,  and  purported  to 
have  been  dated  February  28,  1873,  and  received  in  due 
course  of  mail.  The  jury  found,  as  a  presumption  arising 
from  the  fact  that  Augustus  Davis  had  not  been  heard 
from  in  seven  years,  that  he  was  dead. 

There  is  no  safer  rule  for  the  interpretation  of  a  statute, 
where  a  controversy  arises  as  to  the  meaning  of  its  lan- 
guage, in  applying  a  general  principle  embodied  in  it  to  a 
particular  state  of  facts  than  to  look  to  the  reason  which 
prompted  its  enactment.  If  the  meaning  of  the  words 
used  in  the  statute  were  unmistakable,  there  is  no  ground 
for  fur^lier  dispute,  because  tliey  must  be  interpreted 
according  to  their  obviaus  meaning.  Randall  v.  Railroad^ 
104  N.  C,  410. 

But  the  question  whether  a  paper  writing  has  been 
lodged  in  the  hands  of  another  for  safe-keeping,  is  one 
that  must  be  answered,  when  the  paper  has  been  in  fact 
sent  or  given  to  another  person  by  the  maker,  after  a  care- 
ful review  of  all  of  the  attendant  circumstances  and  after 
considering  them  in  connection  with  the  writing,  in  order 
to  determine  what  inferences  may  be  fairly  drawn  from  the 
words  and  conduct  of  the  writer  as  to  his  purpose  in  send- 
ing or  giving  the  writing.  The  recjuirement  of  the  statute 
is  founded  upon  the  idea  that  a  decedent's  estate  should 
not  be  deemed  to  have  been  disposed  of  by  any  careless 
expression  used  by  him  in  a  letter,  unless  there  was  some- 
thing to  indicate  that  he  intended  the  writing  not  merely 
to  subserve  the  purpose  of  expressing  his  present  wishes, 
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which  might  change,  but  that  he  intended  to  state  how  he 
desired  to  dispose  of  a  part  or  the  whole  of  his  property 
after  his  death.     Where   a  testator  puts   away   a    paper 
among  his  valuable  papers,  or  gives  it  to  another  for  safe 
keeping,  it  is  evidence  that  he  wishes  it  preserved  in  order 
that  it  may  serve  the  purpose  after  his  death  for  which  it 
purportB  to  have  been  written.     It  is  not  essential  that  the 
maker  of  the  instrument  should  use  any  particular  words, 
SRch  as  "  I  lodge  this  paper  with  you  for  safe-keeping  as 
the  law  requires  I  should  do."     No  such  rigid  rule  was 
intended  to  be  applied  in  the  interpretation  of  the  statute 
giving  the  privilege  to  one,  inops  consiliiy  and  remote  from 
those  he  loves,  of  providing  for  them,  when  the  thought  of 
their  dependent  condition  comes  up  before  him,  even  on  a 
farm  in  the  backwoois.     Does  the   letter  show    upon    its 
face  that  the  writer  was  thinking  of  the  contingency  of 
his  death  while  in  Texas?     Does  it  plainly  express  the 
disposition  he  wished  made  of  the  land  if  the  contingency 
happened  i     The  answer  to  these  inquiries  is  in  the  words 
of  the  letter  :     "  If  I  should  die  or  get  killed  in  Texas,  the 
place  must  belong  to  you  and  I  would  not  wantj^ou  to  sell 
it."    In  determining  whether  the  letter  was  given   to  her 
for  safn-kee ping,  it  must  be  remembered  that  it  shows  she 
was  charged  with  the  duty  of  collecting  what  was  due  to 
him,  and  was  presumably  the   custodian    of  any    valuable 
papers  left   behind  him.     The  law  does  not  require  men, 
Mtnated  as   Augustus  Davis  was,  to  go  through   needless 
forms.     He   wrote  her  a  letter  expressive  of  his  intention 
that  she  sliould  have  his  land,  and  took  pains  in  that  con- 
nection, as  if  he  thought  it  possible  that  she  might  assert 
her  rights   under   the  letter,  to  add  that  when  she  should 
come  into  the  inheritance  he  would  prefer  that  she  should 
not  sell  the  land.     It  would   seem   to   be  sticking  in   the 
hark  to  allow  the  devise  to   fail  because  he  took  it  for 
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granted  that  she  would  lodge  in  some  safe  place  without  a 
special  request  to  do  so  a  letter  which  might  become  so 
valuable  to  her.  If  he  had  written  this  expression  of  his 
wishes  as  to  a  devise  to  her  to  a  stranger  without  request- 
ing him  to  preserve  the  letter,  a  different  question  would 
have  been  presented.  But  the  law  is  founded  upon  reason 
and  common  sense,  and  therefore  warrants  the  inference 
of  an  intent  to  leave  with  a  person  for  safe-keeping  a  paper 
in  the  preservation  of  which  the  person  entrusted  with  its 
custody  is  above  all  others  most  interested.  Why  add  to 
the  statement,  that  the  place  must  belong  to  her,  upon  hia 
dying  in  Texas,  the  injunction  to  keep  the  letter  safely  ? 

In  the  case  of  Doe,  &c.,  Crofm  v.  Cross^  sujpra^  the  facts 
were    that    P.,  being    in    India,  executed   an   irstrument 
attested  by   two  witnesses,  in  the  first  part  of  which  he 
constituted  E.  his  attorney  to  collect  notes,  &c.,  but   the 
latter  part  of  the  instrument   is  as  follows:  "And   I  do 
empower  her,  the  said  E.,  to  hold  and  retain  all  proceeds  of 
said  property  for  her  own  use,  until  I  may  return  to  Eng- 
land and  claim  possession  in  person,  or,  in  the  event  of  my 
death,  I  do  hereby  in  my  name  assign  and  deliver  to  the 
said  E.  tue  sole  claim  to  the  before-mentioned  property,  to 
be  held  by  her  during  her  life  and  disposed  of  by  her  as 
she  may  deem  proper  at  the  time  of  her  death.     At  the 
same  time  I  wish  it  to  be  understood  that  I  claim  all  right 
and   title  to  said  property  on  my  arrival  in  Great  Britain, 
when  the  term  of  E.'s  occupancy  shal  be  considered  at  an 
end."    True,  that  paper  was  attested  by  the  requisite  num- 
ber of  witnesses  to  make  a  good  devise,  but  th^language 
is   reproduced  to  show  that  substantially  the  same  idea  as 
that  expressed  in  the  letter  was  upheld  as  a  testamentary 
disposition  of  property.*  In  both  instruments  there  is  a  clear 
declaration  of  a  desire  and  purpose  that  in  case  the  maker 
should  not  return  to  his  old  home  by  reasoi?  of  dying  at  his 
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later  place  of  abode,  his  property  should  go  to  the  person,  in 
one  instance  named  in  the  power  of  attorney,  and  in  the 
other,  in  the  letter  addressed  to  her.  Neither  purports  upon 
its  face  to  be  a  devise,  except  in  so  far  as  the  particular  words 
used  in  it  to  convey  a  wish  show  it  to  be  in  law  a  devise,  or 
a  disposition  to  take  effect  after  death.     Language,  about 
equivalent,  is  used  in  letters  in  several  of  the  other  cases 
cited  ffupra^  and  though  in  &ome  of  them  the    suggestion 
that  the  letter  be  preserved  is  added,  they  nevertheless 
establish  the  principle  that  such   language  is   evidence  of 
the  intent  to  make  a  disposition  of  property.     If  that  pur- 
pose is  unmistakably  shown,  it  is  clearly  a  reasonable  infer- 
ence that  a  letter  transmitted  by  mail  to  one  deeply  inter- 
ested in  preserving  it,  is  sent  by  the  writer  for  safe-keep- 
ing.   He  had  better  reason  for  believing  that   she  would 
take  care  of  it  without  such  caution,  than  that  another, 
who  had   no  interest  in  the  result,  would  keep  it   safely 
with   an    express  request    to   do   so.     The  statute  is  but 
an  affirmance  of  the  elementary  principle  that  it  is' rea- 
lonable  to  suppose  that  a  testator  will  manifest  the  wish  to 
have  his  will  safely  kept,  when  it  does  not  upon   its   face 
pnrport  to  be   a  formal  device,   but   that   purpose   can   be 
aeeomplished  as    readily  by  finding  a  custodian,    whose 
interest  it  is  to  preserve  it,  as  by  confiding  it  to  the  care 
of  a  disinterested  keeper  and  relying  on  his  observance  of 
the  most  solemn  injunction  to  keep  it  safely. 

The  case  of  St.  John^a  Lodge  v.  Callender^  4  Ired., 
335,  is  not  analagous,  because  the  writing  propounded 
there  was  found,  not  amongst  the  papers  of  the  maker  but 
amongst  those  of  his  partner,  who  meantime  had  died,  and 
there  was  no  testimony  offered  except  the  incompetent 
declaration  of  the  deceased  partneras  to  how  he  acquired 
the  custody.  Non  constat  that  the  paper  had  not  been 
thrown  into  a  waste  basket  by  the    maker  with   intent  to 
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destroy  it,  and  picked  np  by  his  associate  in  business. 
Bat  here  it  is  found  as  a  fact  that  the  writer  sent  it  by 
mail  to  his  sister  in  whose  custody  it  was  found,  as  might 
have  been  expected. 

The  judgment  is  reverbcd.  Let  this  opinion  be  certi- 
fied to  the  end  that  judgment  may  be  entered  below  on 
the  special  verdict  in  favor  of  the  propounders. 

Judgment  Reversed. 

Clark,  J.,  did  not  sit  or.  the  hearing  of  this  appeal. 

FuRCHES,  J.  (dissenting) :  I  cannot  agree  that  this  paper 
has  been  established  according  to  law,  as  the  will  of  Augus- 
tus Davis.  It  does  not  seem  to  have  been  written  as  a  will, 
nor,  so  far  as  I  can  see,  intended  as  a  will.  It  is  not  exe- 
cuted as  a  will,  according  to  any  of  the  requirements  of  the 
law.  It  has  no  attesting  witnesses.  It  was  not  found 
among  the  valuable  effects  of  the  alleged  testator  after  his 
death.  Nor  was  it  deposited  as  a  will  with  any  one  for  safe- 
keeping. St.  John^s  Lodge  v.  Callender^  4  Ired.,  335; 
Simms  v.  Simmn^  5  Ired.,  684. 

In  my  opinion,  it  must  be  the  intention  of  the  testator 
to  make  a  will  that  is  to  dispose  of  his  property  by  what 
he  does,  before  it  can  be  his  will.  And  this  intention  must 
be  manifest  from  the  paper  itself,  or  it  must  be  found  by 
the  jury  ;  and  the  burden  of  showing  this  is  on  the  pro- 
pounders. 1  Redfield  on  Wills,  Star  p.  174,  and  note.  I 
do  not  believe  a  man  can  make  his  will  "  onbenowins  ""  to 
himself,  and  I  have  no  idea  that  it  ever  oijcurred  to  Augus- 
tus Davis  that  he  was  making  his  will  when  he  wrote  this 
letter. 
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WINNIFRED  YOUNG  v.  J.  R.  ALPORD,  et  al. 

Action  071  Note — Statute  of  Limitations — Payments — 
Proof  of  Payments — Application  of  Paym,ents  — 
Endorsements —  Trial. 

1.  Id  the  trial  of  an  action  on  notes  where  the  plea  of  the  Statute 
of  Limitations  has  been  made,  it  is  not  incambent  on  the 
plaintiff  to  prove  that  payments  alleged  to  have  been  made 
thereon  were  made  by  the  debtor  with  the  intention  of  con- 
tinaing  the  notes  in  force  or  reviving  them,  since  the  law 
presumes  such  intention  from  the  fact  of  payment. 

3.  Where,  in  the  trial  of  an  action  on  notes  to  which  the  Statute 
of  Limitations  was  pleaded,  and  in  which  the  issue  was 
whether  there  had  been  a  payment  continuing  the  note  in 
force,  it  appeared  that  the  plaintifT  got  a  quart  of  brandy 
from  the  debtor,  who  told  her  to  *Met  it  go  on  the  notes,' 
and  the  plaintiff,  valuing  the  brandy  at  75  cents,  applied  it 
as  a  credit  on  three  notes,  25  cents  on  each  note ;  Held,  that 
it  was  proper  to  refuse  to  instruct  the  jury  that,  unless  they 
found  that  the  debtor  authorized  plaintiff  to  estimate  the 
value  and  to  divide  it  into  three  parts  for  credit  on  the  three 
notes,  they  should  return  a  verdict  for  the  defendant.  In 
Huch  case  it  was  the  payment  and  not  the  amount  thereof 
that  revived  the  debt,  and  being  a  payment,  and  defendant 
not  having  directed  how  it  should  be  applied,  the  plaintiff 
had  the  right  to  make  the  application  and  to  divide  it  by 
crediting  a  part  on  each  note. 

3.  The  date  when  a  payment  is  made  and  not  when  it  is  entered  on 
the  note,  governs  as  to  its  effect  under  the  Statute  of  Limi- 
tations. 

i  An  endorsement  of  a  payment  on  a  note  is  not  in  itself  evidence 
of  the  payment,  unless  it  is  shown  to  have  been  made  before 
the  bar  of  the  statute  arose. 

5.  Where  there  is  any  evidence  at  all,  however  slight,  of  a  material 
fact,  it  is  the  better  and  safer  rule  to  submit  the  issue  to  a 
jury,  and  a  verdict  rendered  thereon  will  not  be  disturbed. 
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Civil  action,  on  notes  and  for  the  foreclosure  of  a 
mortgage  securing  the  same,  tried  before  Cohle^  «A,  at 
Spring  Term,  1895,  of  Franklin  Superior  Court.  There 
was  a  verdict  for  the  plaintiff  and  from  a  judgment 
thereon  the  defendants  appealed.  The  facts  are  fully 
stated  in  the  opinion  of  Associate  Justice  Ftjrches. 

Messrs.  C.  M,  Cooke  and  T,   W,  Bickett^  for  plaintiff. 
Mr,  F.  S,  Spruill^  for  defendants  (appellants). 

FuKCHKS,  J. :  This  is  a  civil  action  of  debt  evidenced  by 
three  notes  secured  by  mortgage,  and  a  foreclosure  of  the 
mortgage.  The  execution  of  the  notes  and  mortgage  and 
their  non-payment  are  admitted.  But  defendant  pleads 
and  relies  on  the  Statute  of  Limitations  as  a  bar  to  plaint- 
iff's action.  The  notes  are  under  seal  and  were  made  in 
1874,  and  this  action  was  commenced  in  the  Spring  of 
1892.  There  had  been  several  payments  made  and 
endorsed  on  these  notes,  but  none  of  them  had  been  made 
within  ten  years  before  the  commencement  of  the  action, 
except  an  endorsed  payment  on  each  one  of  them  of  25 
cents  bearing  date  the  5th  of  November,  1890.  The 
defendant  contends  that  his  intestate  made  no  such  pay- 
ment as  the  last  mentioned.  And  this  is  the  issue.  If 
such  payments  were  made  the  plaintiff  is  entitled  to  judg- 
ment, and  if  not  made,  tlie  defendant  is  entitled  to  judg- 
ment. 

It  was  in  evidence  that  the  plaintiff  and  defendant's 
intestate  were  brother  and  sister,  and  that  plaintiff  is  quite 
an  old  lady,  and  that  these  endorsements  of  25  cents  are 
in  the  handwriting  of  one  J.  11.  Alford,  a  son  of  plaintiff, 
who  was  acting  as  her  agent  at  the  time  they  bear  date. 
Upon  this  testimony  the  plaintiff  offered  these  endorse- 
ments in  evidence.  Defendant  objected  and  his  objection 
was  sustained. 
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The  plaintiff  then  offered  as  a  witness  Mrs.  S.  B.  Harris 
who  testified  as  follows:  "I  knew  Simon  Alford,  don't 
remember  when  he  died,  it  has  been  about  three  years  ago, 
he  was  her  uncle,  he  was  in  the  habit  of  visiting  at  their 
honee;  the  last  time  he  visited  was  the  year  he  died  ; 
doD^t  remember  how  long  before  he  died  ;  at  the  last  time 
he  had  a  conversation  with  witness'  mother  about  los- 
ing his  sheep  and  horses;  talked  about  crediting  some 
brandy  ;  spoke  of  the  notes  ;  he  said,  credit  the  brandy 
on  his  note,  that  would  be  the  only  way  it  would  ever  be 
paid;  he  brought  it  up,  talking  about  paying  them  ;  said, 
send  down  there  and  get  brandy  and  credit  on  his  notes; 
it  would  be  the  only  way  he  could  ever  pay  it." 

Plaintiff  then  introduced  J.  H.  Harris,  who  testified  as 
follows:  ''I  am  a  son-iu-law  of  plaintiff;  knew  Simon 
Alford ;  Mrs.  Young  is  at  home  ;  saw  Alford  at  Mrs.  Win- 
nie Young's  not  long  before  he  died  ;  Simon  had  been 
over  to  the  still ;  witness  stayed  with  Mrs.  Young  about 
three  ^'ears  after  he  was  married.  Simon  Alford  was 
there;  Winnie  said  she  wanted  brandy  but  she  didn't 
have  the  money,  and  Simon  said,  why  don't  you  send 
down  and  get  some  brandy  from  him  ;  she  said  she  didn't 
have  the  money,  and  he  said  he  owed  her  more  than  he 
would  ever  pay  her;  you  send  down  and  get  the  brandy 
and  let  that  go  on — he  didn't  say  on  what — he  said  he 
owed  her  more  than  he  would  ever  pay  her  in  his  life-time, 
but  there  would  be  enough  left  after  he  was  dead  to  pay 
her;  she  said  she  would  never  trouble  him  as  long  as  he 
lived;  went  to  Simon's  for  Winnie  after  Simon  got  sick; 
when  she  got  ready  to  start  slie  got  a  quart  of  brandy,  took 
out  some  money  and  said  she  thought  she  would  pay  him 
for  the  brandy,  and  he  said  no,  that  ho  owed  her  more 
than  he  would  ever  pay  her,  and  to  let  that  go  on  ;  she  said 
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she  thought  he  needed  some  money ;  brandy  was  worth  75 
cents  per  qnart/* 

D.  £.  Harris  testified  that  the  plaintiff,  Winnifred 
Yonng,  had  been  feeble  for  a  good  many  years.  The  court 
then  allowed  these  endorsements  to  be  read  to  the  iurvaDd 
the  defendant  excepted. 

These  notes  being  barred  by  thestatntc,  they  could  only 
be  revived  by  a  writ*:en  acknowledgment  or  a  payment 
made  on  them  by  defendant's  intestate.  There  is  no  claim 
that  he  revived  them  in  ^jrriting.  And  the  question  is, 
did  he  do  so  by  making  a  payment  in  1S90  as  alleged  by 
plaintiif  ?  The  jur}-  have  found  that  he  did,  and  this  ends 
the  matter,  unless  there  was  error  committed  by  the  court 
on  the  trial.  The  defendant  says  there  was,  as  is  pointed 
out  by  his  exceptions. 

Defendant's  1st  prayer  for  iiistructions  asked  the  court 
to  charge  that  where  the  Statute  of  Limitations  is  pleaded, 
it  devolves  on  the  plaintiff  to  show  that  his  action  was  not 
barred.     This  prayer  was  given. 

In  defendant's  2J  prayer  for  instruction  he  asked  the 
court  to  charge  "That  unless  the  jury  are  satisfied  that 
defendant's  intestate  intended  that  the  alleged  payments, 
if  he  made  them,  should  renew  his  obligation  upon  the 
bonds,  they  will  return  a  verdict  for  the  defendant.''  This 
prayer  was  refused  and  defendant  excepted.  In  this  there 
was  no  error.  If  the  payment  was  made,  and  nothing  else 
appearing,  tlie  law  presumed  the  intention,  and  it  was  not 
necessary  for  the  plaintiff  to  prove  what  the  law  presumed 
from  the  fact  of  payment.  Woodhouse  v.  Simmons^  73  N. 
C,  30  ;  Williams  v.  Alexander^  6  Jones,  137. 

In  defendant's  3d  prayer  he  asked  the  court  to  instruct 
the  iurv  as  follows  :  "  It  is  not  the  mere  endorsement  of 
a  credit  upon  the  notes  by  the  holder  which  will  have  the 
effect  of  reviving  the  liability,  but  an  actual  payment  made 
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and  received  eb  Buch ;  and  iinleBS  the  jnrj  believe  that 
Simon  Alford  did  let  plaintiff  have  the  brandy,  intending  it 
&8  a  payment  on  these  notes  and  that  plaintiff  received  it^ 
inteDding  it  aB  sacb  payment,  and  that  the  brandy  was  an 
actual  payment,  they  will  return  a  verdict  for  the  defend- 
ant." This  instruction  was  given.  But  we  bring  it  for- 
ward as  a  part  of  his  Honor's  charge. 

Defendant's 4th  prayer  for  instructions  was  as  follows." 
"In  order  to  make  specific  articles  a  payment,  they  must 
be  received  as  paj-ments  by  the  holder  of  the  note,  and 
intended  as  payments  by  the  maker,  or  by  subsequent  agree- 
ment between  the  parties  applied  as  such.  This  instruc- 
tion was  given.  But  we  bring  it  forward  for  the  same  rea- 
&on  that  we  brought  forward  the  third — as  a  part  of  his 
Honor's  charge. 

Defendant's  5th  prayer  was  as  follows :  A  payment,  if 
made  at  all  can  only  be  made  by  the  debtor,  and  in  order 
to  entitle  the  plaintiff  to  recover  she  must  show  to  the  sat- 
isfaction of  the  jury  that  defendant  Simon  Alford  author- 
ized her  to  estimate  the  value  of  the  brandy  herself,  and  to 
divide  it  in*o  three  parts,  in  order  to  credit  the  bonds  with 
25  cents  each,  with  the  view  of  bringing  them  back  into- 
date.  That  this  act  was  the  mutual  act  of  the  parties,  and 
not  the  act  solely  of  the  plaintiff,  and  unless  the  jury  do 
fofind  the  facts,  they  will  return  a  verdict  for  defendant." 
This  prayer  was  refused  and  the  defendant  excepted. 

The  issue  in  this  trial  is  as  to  whether  the  brandy  was  a 
payment,  and  not  as  to  whether  the  plaintiff  had  priced  it 
too  high  or  too  low.  The  only  evidence  as  to  its  value  wa& 
75  cents.  But  if  it  was  only  worth  half  that  amount,  and 
it  ^^^made  as  a  payment^  it  was  just  the  same  in  effect,  so 
far  as  reviving  the  debts,  as  if  it  had  been  worth  twice  as 
mnch.  It  was  the  payment  and  not  the  amount  that  revived 
the  debt.     And  if  it  was  a  payment,  defendant  not  having 
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made  the  application,  the  plaintiff  had  the  right  to  make 
it.  M088  V.  AdamSy  4  Ired.  Eq.,  42  ;  Sprinkle  v.  Martin^ 
72  K.  C,  92;  Moose  v.  Barnhardt,  116  N.  C,  785 ;  Long 
V.  Miller,  93  N.  C,  233.  And  if  the  plaintiff  had  the  right 
to  make  the  application,  shehad  the  right  to  divide  it  and  to 
credit  a  part  on  each  note.  Sugg  v.  Watson^  101  N.  C, 
188  ;  Wittkowsky  v.  Reid,  84  N.  C,  21. 

Defendant's  6th  prayer  is  as  follows :     "  Unless  there 
is  evidence,  outside  of  the    credits  themselves,  that   they 
were  put  on  the  bonds  the  day  they  purported   to  be  put 
there,  and  unless   there   is  evidence   further  sufficient  to 
satisfy  you   as  to  the  handwriting  of  such  endorsements, 
the    defendants    are    entitled    to  your    verdict    and    will 
answer  the  issue  as  to  the  Statute  of  Limitations,  'Yes.'" 
The  court  refused   this  prayer  for  instructions,  and  com- 
mitted no  error  in  doing  so.     The  effect  of  the  prayer  was 
to  make  the  Statute  of  Limitations  depend  upon  the  date  of 
the  entry  or  endorsement   on   the   notes,  and    not   on  the 
payments.     The  endorsements  were  not  paj^ments,  and  did 
not  revive  the   notes.     This  was   done  by  the  payments. 
Woodhoune    v.     Simmo^is,    and      Williams  v.    Alexander , 
supra  ;  Bank  v.  Harris,  96  N.  C,  118.    The  endorsements 
of  themselves  were  not  even  evidence  of  payments,  as  was 
held  bv   the  court   on   the   trial   below,  when   his   Honor 
refused  to  allow  them  to  be  read  in   evidence  upon   proof 
o{  handwriting,  when  first  offered.     But  when  there  was 
ovidence  tending  to  prove  the  payment,  they  then  become 
competent  evidence  to  show  the  application.     And  they 
were  then  allowed  to  be  read  in  evidence. 

It  is  true  that  a  different  rule  prevails  where  an  endorsed 

payment  appears  to  be  made  before  the  statute  bars,  and 

when  it    was  against  the  interest  of   the  party  making  it. 

Woodhouse  V.  Simmons,  supra.     In  this  case,  if  it  is  shown 

that  the  endorsement  was  made  at   the  time  it  bears  date. 
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that  is,  if  it  is  shown  to  have  been  made  before  the  statute 
had  become  a  bar,  the  endorsement  then  becomes  evidence 
of  the  payment.  Woodhouse  v.  Simmons^  and  Williams  y. 
Alexander^  supra.  But  still,  it  is  not  the  endorsement 
which  revives  the  note,  but  the  payment  {Bank  v.  HarriSy 
supra)  and  the  endorsement  in  such  cases  as  this  becomes 
mdtnce  of  the  payment.      Williams  v.  Alexander^  supra. 

The  defendant's  8th  and  yth  prayers  were  given  with 
very  slight  modifications,  and  defendant  was  not  prejudiced 
by  these  modifications.  Besides,  the  modifications  were 
propei,  and  the  law  involved  in  them  has  not  been  dis- 
cos&ed  in  what  we  have  said  above. 

The  defendant's  10th,  11th,  12th  and  13th  prayers  were 
properly  refused  by  the  court.  The  tenth  is  as  to  whether 
the  brandy  was  a  payment,  and  as  to  its  value.  The  11th 
is  ag  to  plaintiif 's  right  to  "split"  it  up,  and  apply  it  as 
a  payment  on  the  three  notes  ;  and  the  12th  is  also  as  to 
the  right  of  plaintiff  to  make  the  application — all  of  which 
have  been  discussed  and  disposed  of  in  what  has  already 
been  said 

The  13th  prayer  presents  the  main  point  in  the  case,  as 
to  whether  there  was  any  evidence  of  payment,  or  any  such 
evidence  as  should  have  been  submitted  to  the  jury.  If 
there  was  not,  the  defendant  was  entitled  to  this  prayer. 
Vitilowsiy  v.  Wasson^  71  N.  C,  451 ;  State  v.  Vinson^  63 
X.  C,  335.  This  rule  is  well  established,  but  where  the 
evidence  is  slight,  there  is  often  diiBculty  in  making  the 
Application.  And  in  such  cases  it  is  the  safe  rule  to  sub- 
mit the  question  to  the  good  sense  of  the  jury.  State  v. 
AUen^  3  Jones,  257.  It  is  true  the  evidence  of  this  pay- 
ment was  not  very  positive.  But  there  was  certainly  some 
evidence — there  was  more  than  a  scintilla — more  than 
there  was  in  Wittkowshy  v.  Wasson^  or  State  v.  Vinson^ 
9upra — more   than  would  authorize  the    court  in   saying 
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there  was  no  evidence  and  to  take  the  issue  from  the  jurj. 
And  had  his  Honor  done  so,  he  would  have  committed  an 
'error  which  would  have  entitled  the  plaintiff  to  anew  trial. 
This  being  so,  it  cannot  be  error  in  the  court  to  submit 
the  issue  of  payment  to  the  jury.  And  as  the  jury  have 
found  the  payment,  and  as  we  find  no  error  in  the  record, 
the  judgment  must  be  affirmed. 

This  opinion  does  not  overrule  the  case  of  Young  v. 
Alford,  113  N.  C,  130.  It  was  before  this  Court  at  that 
time  on  quite  a  different  state  of  facts.  It  then  presented 
two  questions — one  as  to  whether  the  endorsed  payments 
after  the  claim  is  barred  by  the  statute  were  evidence  of 
actual  payment,  and  the  Court  held  they  were  not.  This 
was  held  to  be  so  on  the  trial  below,  and  this  question  is 
nol  presented  by  this  appeal.  But  in  the  discussion,  we 
have  sustained  that  ruling.  The  other  question  was  as  to 
whether  the  indebtedness,  which  would  be  a  counter- 
claim, would  rebut  the  statutory  bar,  or  revive  the  indebt- 
edness  when  barred.  That  question  is  not  presented  by 
this  appeal.      But  if  it  were,  we  would  sustain  that  ruling. 

The  Judfijnient  is  Affirmed. 


C.  J.  CRUDUP,  et  al.  v.  J.  N.  HOLDING,  et  al. 

4 

U7/Z,  Construction  of — Devine  to   Wife — Trust, 

A  testator  devised  as  follows  :  *'  I  ^ive  to  my  beloved  wife  *  ♦  * 
all  my  property  of  every  description,  to  keep  and  hold 
together  for  her  use  and  the  use  of  my  children,  after  my 
just  debts  are  paid  ;  "  Held,  that  the  widow  holds  the  estate 
during  her  life  as  trustee  for  her  own  use  and  the  use  of  the 
children,  and  has  no  power  to  sell  or  convey  any  estate. 
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CiYiL  ACTION,  heard  at  April  Term,  1895,  of  Franklin 
Superior  Court,  before  Coble^J.^on  exceptions  to  the  report 
T.  W.  Bickett,  referee.  The  purpose  of  the  action  was  to 
obtain  a  construction  of  the  will  of  Dr.  E.  A.  Crudup,  and 
to  set  aside  a  deed  that  had  been  executed  by  C.  J. 
Crudup,  the  widow,  and  some  of  the  children  of  the  testa- 
tor, in  tlye  attempt  to  convey  a  fee  simple,  &c.  The 
report  of  the  referee  was  as  follows: 

"  Findings  of  Fad  : 

"1.  That  on  the  Ist  day  of  April,  1876,  Dr.  E.  A.  Cru- 
dup died  in  the  county  of  Franklin,  having  first  made  and 
published  the  following  last  will  and  testament,  to-wit  : 

•*I,  Edward  A.  Crudup,  of  the  State  of  North  Carolina, 

Franklin  count}',  being  of  sound  mind  and  disposing  meio- 

orv,  make  this  my  last  will  and  testament.     Item  is,  I  give 

to  mv  beloved  wife,  Columbia  Crudup,  all   my  property  of 

every  description,  to  keep  and  hold  together  for  her  use 

and  the  use  of  my  children,  after  my  just  debts  are  paid. 

This  March  31st,  1S7«. 

Edw'd  a.  CRi'Drp. 

Signed  and  sealed  in  the  presence  of  witnesses. 

J.  C.  Fowler. 

G.   M.   COOLEY." 

"2.  The  plaintiff,  C.  J.  Crudup,  is  the  widow  of  said 
Edwaid  A.  Crudup,  and  also  a  devisee  under  said  will, 
and  the  other  plaintiffs  are  the  children  of  said  testator, 
bis  devisees  aod  heirs-at-law. 

'*3.  That  the  plaintiff,  C.  J.  Crudup,  is  the  duly  quali- 
fied administratrix  cum  testamento  annexo  of  said  E.  A. 
Crudup. 

•'4.  That  at  the  time  of  his  death,  Edward  A.  Crudup 
^as  seized  of  the  several  tracts  of  land  described  in  the 
complaint,  to-wit  : 
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"  (1)  The  Crudup  Mill  Tract,  containing  12  acres,  more 

or  less. 

*'  (2)  The  Crudup  Home    Place,  containing  916   acres, 

more  or  less. 

*' (3)  The  tract  of  land  in  Dunn's  township,  known  as 
the  Pearce  Tract,  and  containing  100  ncres  more  or  less. 

''  5.  That  on  the  24th  day  of  March,  1885,  C.  J.  Crudnp 
and  E.  A.  Crudup  executed  a  deed  of  trust  to  J.  N.  Hold- 
ingj  Trustee,  purporting  to  convoy  the  "Mill  Tract," 
above  mentioned,  to  secure  a  certain  indebtedness  therein 
named. 

"6.  That  on  the  20th  day  of  October,  1885,  C.  J.  Cru- 
dup, E.  A.  Crudup  and  S.  J.  Crudup  executed  a  deed  of 
trust  to  C.  M.  Cooke  and  J.  N.  Holding,  to  secure  a  cer- 
tain indebtedness  therein  expressed,  and  purporting  to  con- 
vey all  the  right,  title  and  interest  of  the  grantors, 
the  same  being  expressed  as  a  three-ninths  undi- 
vided interest  in  and  to  the  three  above  described  tracts  of 
land,  the  Mill  Tract,  the  Home  Tract  and  the  Pearce 
Tract,  and  their  right,  title  and  interest  in  and  to  any  and 
all  lands  left  them  by  the  will  of  Edward  a  Crudup,  de- 
ceased. 

"7.  That  on day  of. ,  1889,  the  Trustees, 

J.  N.  Holding  and  C.  M.  Cooke,  after  due  advertisement, 
exposed  the  property,  conveyed  in  the  hereinbefore  men- 
tioned deeds  of  trust,  to  public  sale  in  the  town  of  Louis- 
bunjc,  and  W.  H.  Pace  became,  then  and  there,  the  last  and 
highest  bidder  in  the  sum  of  three  hundred  dollars,  and 
the  Trustees  executed  to  him  a  deed  in  fee  simple  to  said 
property.  The  plaintiff,  E.  A.  Crudup,  was  present  at 
said  sale,  and  forbade  the  same. 

"  8.  That  this  sale  was  ratified  by  a  deed  executed  on — 
which  in  terms  confirms  the  sale  made  by  J.  N.  Holding, 
Trustee,  and  J.  N.  Holding   and    C.   M.  Cooke,  Trustees, 
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and  conveys  to  W.  H.  Pace  all  the  right,  title  and  interest 
of  the  grantors  therein,  and  to  the  lands  described  in  the 
before-mentioned  deeds  of  trust,  the  said  deed  of  ratifica- 
tion being  signed  by  C.  J.  Crndii{>,  E.  A.  Crudup  and  S. 
J.  Ciudnp. 

''9.  That  on  the  Ist  day  of  March,  1889,  W.  H.  Pace 
and  wife  executed  a  deed  in  fee-simple  to  S.  L.  Crudup,* 
purporting  to  convey  property  purchased  by  said  Pace  at 
the  Trustees'  sale,  above  mentioned. 

*'10.  That  the  said  Susan  L.  Crudup  executed  to  said 
V.  H.  Pace  a  note  for  $4,100,  and  to  secure  payment  of 
same  executed  to  J.  N.  Holding,  Trustee,  a  certain  deed 
of  trust,  which,  on  its  face,  purports  to  convey  both  the 
three-ninths  undivided  interest,  conveyed  by  Pace  and  wife 
to  her,  the  said  Susan  L.  Crudup,  and  also  the  one-ninth 
individual  interest  of  the  said  Susan  L.  Crudup  in  the 
lands  devised  by  her  father,  Edward  A.  Crudup,  deceased, 
and  more  particularly  described  in  Finding  No.  4  hereof, 
making  in  all  a  four-ninths  undivided  interest  in  and  to 
^^id  land. 

''11.  That  there  was  no  mutual  mistake  of  the  parties 
as  to  the  amount  of  property  conveyed  in  said  deed,  and 
no  fraud  practiced  upon  Susan  L.  Crudup,  by  defendant 
or  his  eejftni  que  trusty  or  by  any  one  in  their  behalf. 

"12.  That  the  $4,100  thus  secured  represented  the 
amount  due  W.  H.  Pace,  as  cestui  que  trust  in  the  deeds  of 
trast  to  J.  N.  Holding  and  C.  M.  Cooke,  Trustees,  and  that 
it  was  to  secure  this  old  debt  that  the  above  note  and  deed 
of  troBt  were  given. 

"13.  That  the  amount  now  due  on  the  note,  executed 
by  Susan  L.  Crudup  to  W.  H.  Pace,  is  $2,394.10,  with 
interest  at  8  per  cent,  per  annum,  payable  semi-annually 
from  the  25th  day  of  January,  1890. 
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"  14.  That  the  $2,000  payment  made  on  the  original 
$4,100  note,  was  not  made  from  funds  arising  from  the 
estate  of  Edward  A.  Crudup,  deceased." 

Conclusions  of  Law, 

"  1.  That  the  defendant,  J.  N.  Holding,  is  entitled 
to  judgment  in  favor  of  W.  H.  Pace,  his  cestui  que  irust, 
and  against  Susan.  L.  Crudup,  for  the  sum  of  $2,394.10, 
with  interest  at  8  per  cent,  per  annum,  payable  semi-an- 
nually, from  the  25th  day  of  January,  1890,  and  that  the 
interest  of  C.  J.  Crudup,  E.  A.  Crudup,  S.  J.  Crudup  and 
Susan  L.  Crudup  (whatever  that  interest  may  be)  in  and 
to  the  several  tracts  of  land  described  and  conveyed  in 
the  deed  of  trust  to  J.  N.  Holding,  trustee,  should  be  sold 
and  the  proceeds  applied  to  the  payment  of  said  judgment. 

"  2.  That  by  the  terms  of  the  last  will  and  testament  of 
Edward  A.  Crudup,  deceased,  a  use  was  raised  in  C.  J. 
Crudup,  in  favor  of  herself  and  the  children  of  said  tfesta- 
tor  ;  that  this  use  was  executed  by  operation  of  the  Statute 
of  Uses,  and  at  his  death  the  said  C.  J.  Crudup  and  the 
other  plaintiffs  became  tenants  in  common  of  all  the  prop- 
erty whereof  the  said  testator  died  seized  or  possessed,  each 
being  entitled  to  a  one-ninth  undivided  interest  in  the 
same. 

**  3.  If  the  effect  of  tlie  will  be  to  create  C.  J.  Crudup  a* 
trustee  for  herself  and  tlie  other  plaintiffs,  this  would  be 
a  "  dry  "  or  '*  naked  "  trust,  and  the  cestuis  que  trustent  and 
their  alienees  would  be  entitled  to  call  upon  the  trustee 
for  a  conveyance  of  the  legal  estate. 

"  4.  If  the  effect  of  said  will  be  to  create  C.  J.  Crudup  a 
trustee  for  herself  and  other  plaintiffs,  still,  as  both  the  trus- 
tee and  the  ceshiis  que  trustent  have  joined  in  a  deed  con- 
veying their  rights,  then  there  is  no  one  who  can  complain. 
The  plaintiffs,  C.  J.  Crudup,  E.  A.  Crudup  and  S.  J.  Crud- 
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op,  1)T  their  deed  to  J.  N.  Holding  and  C.  M.  Cooke,  trus- 
tee&,  and  by  their  deed  of  ratification,  and  the  plaintiff, 
Susan  L.  Criidap,  by  her  deed  to  J.  N.  Holding,  were 
estopped  to  deny  the  validity  of  their  own  deeds,  and 
whatever  rights  they  had  to  the  property  sought  to  be  con- 
veyed in  said  deeds  effectually  passed,  whether  said  rights 
were  legal  or  equitable,  and  are  subject  to  be  sold  and 
applied  to  the  payment  of  the  judgment  designated  in 
Conclnsion  No.  1. 

**5.  That  the  deed  of  trust  executed  by  Susan  L.  Crudup 
to  J.  N.  Holding,  trustee,  is  a  valid  conveyance  of  the 
property  therein  described,  to-wit,  a  four-ninths  undivided 
interest  in  and  to  the  several  tracts  of  land  tlierein  described, 
and  the  plaintiff,  Susan  L.  Crudup,  is  not  entitled  to  have 
the  ?ame  reformed." 

The  plaintiffs  filed  the  following  exceptions,  and  assign 
wcanse  of  said  exceptions  the  following: 

'*  1.  The  conclusion  of  law  No.  1  is  erroneous.  That 
part  of  said  conclusion,  which  orders  a  sale  of  the  shares 
of  C.  J.  Crudup,  E.  A.  Crudup,  S.  J.  Crudup  an-l  S.  L. 
Crndiip  in  the  several  tracts  of  land  described  in  the  plead- 
ings, because  said  Conclusion  of  Law  violates  the  terms  of 
the  trust  imposed  by  testator  in  his  said  will  and  testament, 
and  disturbs  the  rights  of  the  trustee  in  the  said  devised 
estate,  and  because  no  part  of  said  estate  is  subje«*t  to 
actual  ^ale,  or  partition,  during  the  continuance  of  said 
trn»t,  or  during  the  life  of  said  C.  J.  Crudup." 

The  rronclusion  of  law  Xo.  2  is  erroneous: 

"1.  That  said  conclusion  declares  that  a  use  was  raised 
ill  said  C.  J.  Crudup,  in  favor  of  herself  and  the  children 
of  i^aid  testator,  and  that  said  use  was  executed  by  opera- 
tion of  the  Statute  of  Uses,  and  that  plaintiffs  became  ten- 
ants in  common  of  said  devised  estate  when,  by  the  terms 


228  IN  THE  SUPREME  COURT.  [118 


Crxtdup  v.  Holding. 


of  said  will  and  testament,  the  said  C.  J.  Crudiip  became 
the  trustee  of  an  express  trust  for  the  benefit  and  use  of 
herself  and  testators,  heirs-at-law,  in  the  property  devised 
by  said  testatoi,  and  that  6aid  trusteeship  is  created  and 
constituted  during  life  of  said  C.  J.  Crudup,  and  can  only 
be  terminated  by  death  of  said  trustee. 

"  2.  That  the  eftect,  intent  and  purpose  of  said  testator, 
as  declared  in  the  terms  of  his  said  will  and  testament, 
was  to  devise  said  estate  to  C.  J.  Crudup,  to  keep  and  hold 
together  for  her  use  and  the  use  of  his  children,  which 
crented  C.  J.  Crudup  a  trustee  of  said  devised  estate,  with 
herself  and  said  children  hsceniuis  que  trust. 

"  3.  That  no  fee  simple  interest  was  devised,  or  could 
vest  in  said  C.  J.  Crudup  in  said  estate  by  said  will  and 
testament,  and  therefore  there  was  no  tenancy  in  common, 
since  the  said  heirs-at-law,  these  plaintiffs  (there  being 
eight  of  them)  had  only  a  beneficial  or  equitable  interest 
therein,  subject  to  the  life-estate  of  the  trustee,  C.  J.  Crud- 
up, and  the  terms  of  said  trust,  as  declared  in  said  will 
and  testament,  when  upon  the  termination  of  said  trust 
estate  by  the  death  of  said  C.  J.  Crudup,  said  heirs-at-law 
would  then  become  tenants  in  common  and  entitled  t  >  an 
one-eighth  undivided  interest  therein." 

The  conclusion  of  law  No.  3  is  erroneous: 

"1.  After  declaring  that  C.  J.  Crudup  is  a  trustee  for 
herself  and  the  other  plaintiffs, '  that  this  would  be  a  '*  dry  " 
or  "naked  "  trust,  and  the  cestuis  que  trust  and  theiralieneos 
would  be  entitled  to  call  upon  the  trustee  for  a  conveyance 
of  the  legal  title,'  because  such  conclusion  would  violate 
the  effect,  intent  and  purpose  of  the  testator,  as  declared  in 
said  will  and  testament. 

"  2.  That  the  legal  estate  in  and  to  said  devised  estate  is 
vested  in  C  J.  (Vudup,  trustee,  and  the  cestuis  que  trust 
and  their  alienees  are  postponed  in  their  partition,  posses- 
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sion  and  enjoyment  of  said  estate  until  the  termination  of 
said  trust  estate,  by  the  death  of  said  C.  J.  Crudup." 
TJie  conclusion  of  law  No.  4  is  erroneous  : 

"1.  That,  having  declared  C.  J.  Crudup  a  trustee  for 
herself  and  the  other  plaintiffs,  a  proper  construction  of 
said  will  would  be  to  vest  the  legal  estate  in  said  devised 
estate  in  C.  J.  Crudup,  trustee,  as  aforesaid,  for  life,  with 
remainder  in  fee  to  the  other  plaintiffs. 

"2.  That  said  tenants  cannot,  by  any  conveyance  or 
alienation,  divest  herself  of  said  trust  estate  so  as  to  defeat 
the  intentions  of  said  testator,  as  expressed  in  said  devise, 
or  to  diminish  or  lessen  the  estate  thus  devised. 

"3.  That  any  attempt  to  alien  or  convey  said  devised 
estate,  by  said  trustee,  or  any  conveyance  or  ratification 
by  said  trustee,  or  any  of  the  cestuis  que  trusty  or  aliena- 
tion by  them,  would  disturb  the  trustee  in  the  enjoyment 
of  the  estate  so  devised  to  her  ;  would  be  in  derogation  of 
hor  rights  under  said  will  and  testament,  and  would  bean 
irreparable  wrong  against  said  devisees  cestuis  que  tr^ist^ 
these  plaintiffs.  Therefore  the  conveyances  described  in 
plaintiff's  complaint  should  be  set  aside,  modified  or  post- 
poned in  their  operation,  until  the  termination  of  said  trust 
estate,  according  to  plaintiff's  prayer  for  judgment  in  said 
complaint.'" 

Upon  the  coming  in  of  the  report,  and  after  argument 
of  the  exceptions  by  counsel,  the  court  held  that  all  the  find- 
ings of  fact,  and  the  conclusions  of  law,  Nos.  1,  2  and  5, 
be  sustained  and  affirmed  ;  and  signed  the  judgment  set  out 
in  the  record.      The  ]>laintiffs  excepted  and  appealed. 

M&f»rs.    W,    M.    Person  and    Shepherd  cfe    Bushee^  for 
plaintiffs  (appellants). 
Mefsrtf.  F.  S.  Spruill  and  S.  F.  Mordecai^  for  defendants. 

Fafrcloth,  C.  J.:     E.   A.  Crudup   died  April    1.  1876, 


230  IN  THE  SUPREME  COURT.  [118 


Crudhp  v.  Holding. 


leaving  him  suiviving,  his  wife,  Columbia  J.  Crudup  and 
eight  minor  children,  seized  and  possessed  of  real  and  per- 
sonal property.  His  will  was  as  follows:  "  I,  Edward  A. 
Crudup,  of  the  State  of  North  Carolina,  Franklin  county, 
being  of  sound  mind  and  disposing  memory,  make  this, 
my  last  will  and  testament.  Item  is,  I  give  to  my  beloved 
wife,  Columbia  Crudup,  all  my  property  of  every  descrip- 
tion, to  keep  and  hold  together  fur  her  use  and  the  use  of 
ray  children,  after  my  just  debts  are  paid.  This  March 
31st,  1870.  Edward  A.  Crudup.  Witnesses:  J.  C. 
Fowler,  G.   M  .   Cooley." 

The  plaintiff,  C.  J.  Crudup,  was  duly  qualified  executrix 
and  the  other  plaintiffs  are  the  children  of  the  said  testa- 
tor, some  of  whom  are  now  of  full  age  and  have  made  deeds 
of  convevance  for  their  interest  in  said  lands  to  the  defend- 
ants,  the  said  C.  J.  Crudup  having  joined  with  them  in  so 
doing. 

The  question  presented  is  whether  the  wife  and  children, 
upon  the  death  of  the  testator,  took  a  fee  simple  estate  as 
tenants  in  common,  or  whether  the  said  C.  J.  Crudup,  the 
widow,  holds  the  estate  as  trustee  for  her  own  use  and  the 
use  of  the  children,  without  power  to  sell  or  convey  any 
estate. 

The  rule  is  well  settled  that  such  questions  must  be  deter- 
mined bv  the  intention  of  the  testator  and  that  is  to  be  ascer- 
tained  by  looking  at  the  whole  instrument  in  the  light  of 
surrounding  circumstances.  HoU  v.  Solty  ll-i  N.  C,  24:1. 
These  circumstances  appear  from  the  foregoing  statement, 
and  looking  at  the  language  in  its  natural  bearing  upon 
the  situation,  we  think  the  testator  intended  that  his  wife 
should  take  and  hold  his  entire  estate,  after  the  debts  were 
paid,  and  keep  it  during  her  life,  and  also  keep  the  chil- 
dren with  her,  during  their  minority,  and  use  it  to  the 
best  advantage  for   the  benefit  of  herself  and  his  children 9 
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and  tins  we  declare  to  be  the  meaning.  It  appears  to  us  to 
be  £s  if  he  had  said  :  I  desire  that  yon,  as  long  as  you  live, 
keep  ray  minor  children  with  yon  as  the  family  ;  care  and 
provide  for  them  as  well  as  you  can.  And  to  enable  you 
to  do  so  I  leave  all  my  property  with  you  to  be  used  for 
jour  mutual  comfort  ior  that  length  of  time.  I  adopt  this 
plain  and  simple  plan  in  order  to  avoid  the  necessity, 
expense  and  risk  of  the  appointment  of  a  guardian  and 
administrations,  if  any  of  the  children  should  die  under 
age,  and  also  to  save  the  property  from  waste  until  the 
children  shall  have  arrived  at  a  more  mature  age. 

Taking  this  view,  the  trustee,  having  no  power  under 
the  will  to  do  so,  could  not  sell  or  mortgage  any  part  of 
the  property,  as  that  would  at  once  defeat  the  intent  of  the 
testator.  We  refer  in  support  of  this  view,  to  Young  \. 
Yming^  68  N.  C,  309,  where  A  gave  to  his  wife,  "  all  my 
Ktate,  real,  personal  and  mixed,  to  be  managed  by  her 
(and  that  she  may  be  enabled  the  better  to  control  and 
manage  our  children)  to  be  disposed  of  by  her  to  them,  in 
that  manner  she  may  think  best  for  their  good  and  her 
own  happiness.'"  Held  to  be  a  gift  to  the  wife  in  trust, 
not  fur  herself  nor  for  the  children  alone,  but  for  both,  to 
be  managed  at  her  discretion  for  the  benefit  of  iierself  and 
children.  Held  further,  that  the  trust  is  coupled  with  the 
powfer  to  dispose  of  the  property  at  her  own  discretion  as 
to  time,  quantity  and  person,  and  that  no  one  of  them  is 
entitled,  as  of  right,  to  have  a  share  of  the  property  allot- 
ted to  him  upon  his  arrival  at  age. 

This  is  much  like  the  present  case,  with  some  discretion- 
ar}- power  in  the  trustee,  not  found  in  the  instrument 
before  ns.  The  defendants  contend  that  upon  the  testa- 
tor's death  the  wife  and  children  were  seized  in  fee  as 
tenants  in  common  and  could  dispose  of  their  interej^t  at 
will.    We  cannot  assent  to  that  view.     That  would  have 
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been  so  if  Crudup  had  died  intestate,  with  the  slight  dif- 
ference as  to  the  widow  in  taking  one-ninth  of  the  whole 
instead  of  a  life-estate  in  one-third  as  her  dower,  and 
there  was  no  reason  for  making  a  will  to  dispose  of  prop- 
erty "  according  to  law."  We  have  examined  the  decis- 
ions of  this  Court  cited  by  the  defendant  and  do  not  find 
any  in  conflict  with  our  view  of  this  case.  With  this 
question  settled,  it  is  not  necessary  to  consider  the  other 
questions  propounded  between  the  defendant  and  those 
children  who  have  undertaken  to  assign  their  supposed 
interest.  These  will  be  in  order  after  the  death  of  the 
trustee,  C.  J.  Crudup,  as  the  parties  may  deem  proper. 

Judgment  Reversed. 
Clark  and  Montgomery,  JJ.,  did  not  sit  on  the  hearing 
of  this  appeal. 


POCAHONTAS  COAL  COMPANY  v.  HENDERSON  ELECTRIC 

LIGHT  &  POWER  COMPANY. 

Mart  (/age  of  Corporation,  Property — Priority  of  Debts  for 

Labor  and  Materials. 

1.  Debts    of   a   corporatioa    for    labor   performed    or    materials 

furnished  to  keep  it  **a  ?oing  concern/'  have  a  priority  over 
a  mortgH^e  previously  recorded,  although  the  labor  done  or 
materials  furnished  do  not  add  to  thjd  plant  or  enhance  its 
value  {Code,  Section  1255). 

2.  Coal  furnished  to  and  used  by  an  electric  light  and  power  com- 

pany to  enable  it  to  opernte  its  plant  is  '*  material  furnished  \ 
within  the  meaning  of  Section  1255  of  The  Code. 
(Avkry,  J.,  dissenting.) 
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Civil  action,  tried  before  Mclver^  «/.,  at  October  Term, 
1S95,  of  Vance  Superior  Court,  on  an  appeal  from  the 
judgment  of  a  justice  of  the  peace. 

Tjie  purpose  of  the  action  was  to  collect  one  hundred 
and  thirty-one  dollars  and  eighty-seven  cents,  with  inter- 
est from  December  1,  1894,  of  the  defendant  corporation, 
due  for  coal  consumed  in  operating  defendant's  plant,  and 
to  establish  the  priority  of  said  claim  over  certain  pre- 
existing debts,  secured  by  deeds  of  trust  on  the  property 
of  the  defendant  corporation,  under  Section  1255  of  The 
Code. 

A  jury  trial  was  waived,  and  the  matter  was  submitted 
npon  facts  agreed,  and  his  Honor  gave  judgment  in  favor 
of  the  plaintiff  for  the  amount  claimed,  but  held  that  the 
same  had  no  priority  over  the  anterior  secured  claims, 
frora  which  last  ruling  the  plaintiff  appealed. 

JTr.  ir.  B.  Shaw^  for  plaintiff  (appellant). 
Mr.  A,  C.  Zollicoffer^  for  defendant. 

FuRCHES,  J. :  In  1892,  the  defendant,  the  Henderson 
Electric  Light  &  Power  Company,  made  a  mortgage  to 
ZoUicoffer  to  secure  a  part  of  the  purchase  money  of  the 
concern.  In  1893,  it  made  another  mortgage  to  Cooper  to 
secure  borrowed  money.  After  the  making  of  these  mort- 
gages the  defendant  company  continued  to  operate  the 
concern,  which  is  a  corporation,  by  and  with  the  knowl- 
edge and  consent  of  the  mortgagees.  That  one  Bridgers 
was  in  the  management  and  control  of  the  corporation, 
with  full  power  and  authority  to  purchase  material,  hire 
hands  and  operate  the  concern,  which  he  did.  And  dur- 
ing this  time  and  in  December,  1894,  the  defendant 
through  its  agent  Bridgers  purchased  coal  of  the  plaintiff, 
whicli  was  used  and  consumed  by  defendant  company.  It 
ie  for  the  debt  created  by  the  purchase  of  this  coal  that 
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plaintiff  brings  this  action.  The  liability  of  the  defendant 
is  not  denied,  but  plaintiff  claims  that  defendant's  property 
is  liable  nndei  execution  for  its  debt,  notwithstanding  the 
mortgages.  This  the  mortgagees  deny  (having  made  them- 
selves parties),  and  this  is  the  question  presented  for  our 
determination. 

Under  the  general  law  there  can   be  no  doubt  that  the 
position  of  the  defendant  mortgagees  would  be  sustained. 

But  the  plaintiff  puts   its  contention  under  Section  1255 

of  The  Code^  and  it  depends  upon  the  construction  given 

to  this  section,  whether  the  property  so  mortgaged  is  still 

liable  for  the  plaintiff's  debt. 

This  section  differs  entirely  from  Section  1781,  which 
creates  or  provides  for  creating  a  lien  as  a  security  for 
certain  debts.  It  (Section  1255)  creates  no  lien,  but  under- 
takes to  afford  the  creditor  protection,  by  disabling  corpor- 
ations from  conveying  their  property,  by  mortgage,  freed 
from  liability  upon  a  judgment  obtained  against  such  cor- 
porations '*  for  labor  performed,  for  material  furnished,  or 
toi'ts  committed  by  such  corporations,  their  agents  or 
employees."  This  statute  must  mean  such  labor  performed, 
sui^h  material  furnished  and  such  torts  committed  after 
making  the  moitgage,  as  the  act  was  passed  in  1879.  If 
it  were  for  liabilities  existing  prior  to  making  the  mort- 
gage, they  would  have  been  provided  by  Section  685, 
which  was  enacted  in  1798,  and  there  would  have  been  no 
need  for  the  enactment  of  Section  1255. 

This  construction  seems  to  be  so  jnanifest  from  the  pro- 
visions of  Sections  685,  1255  and  1781,  that  we  would  not 
feel  called  upon  to  discuss  them  further,  but  for  the  con- 
struction put  on  Section  1255  in  the  case  of  Paper  Co.  v. 
Puhlishing  Co.^  115  N.  C,  147,  and  what  is  said  by  the 
Court  in  the  discussion  of  Bank  v.  Mfg.  Co.^  96  N.  C, 
298.     In  these  cases  Section  1255   was  treated    as  a  statu- 
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torv  lieu  :  or  at  least  it  was  discussed  iu  connection  with 
Section  1781  and  interpreted  in  the  light  of  the  construc- 
tion put  on  that  section  by  the  Court.  If  both  statutes 
provided  a  statutory  lien  for  the  creditor,  and  Section  1781 
bad  been  construed,  it  is  within  the  usual  line  of  inter- 
pretation to  reason  by  w^ay  of  analogy  from  the  construc- 
tion given  to  Section  1781  in  construing  Section  1255. 
Bntifthev  are  not  both  statutory  lien  laws,  then  this 
mode  of  reasoning  and  construction  is  erroneous  and  mis- 
leading. It  is  admitted  that  Section  1781  provides  for  a 
lien  on  the  property,  which  like  a  mortgage  follows  it 
wherever  it  goes,  if  the  act  is  complied  with.  And  under 
this  Ptatute  (1781)  for  "material  furnished,"  it  must  be 
sni-h  material  as  enters  into  and  becomes  a  part  of  the 
property,  and  adds  to  its  value.  But  no  such  lien  is  pro- 
vided for  in  Section  1255,  and  to  show  that  none  was 
intended,  and  in  fact  that  none  can  exist,  it  is  only  neces- 
sary to  reflect  a  moment  and  inquire  what  benefit  there 
eonld  be  to  the  defendant's  property  by  defendant's  com- 
mitting a  tort  on  the  plaintiff.  And  this  is  one  of  the 
claims  that  Section  1255  provides  for.  As  we  have  said, 
this  section  neither  creates  nor  provides  for  the  creation  of 
alien.  It  does  not  seem  to  provide  against  prior  judg- 
ment liens,  whether  taken  upi>n  a  prior  or  a  subsequent 
debt.  Nor  does  it  provide  against  an  absolute  bona  fide 
sale,  but  only  provides  that  the  property  mortgaged  shall 
stand,  so  for  as  these  debts  and  liabilities  are  concerned, 
just  as  if  there  had  been  no  such  mortgage  made. 

It  is  claimed  that  it  would  be  a  great  hardship  to  hold 
that  tliia  property  is  liable  to  plaintiff's  judgment,  not- 
withstanding the  defendant's  mortgages  were  duly  regis- 
tered before  the  plaintiff's  debt  was  made.  But  it  does 
not  appear  so  to  us.  This  section  was  a  part  of  the  public 
laws  of  the  State  long  before  and  at  the  date  of  these  mort- 
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gages,  and  entered  into  and  became  a  part  of  the  contract 
and  conditions  of  the  mortgages.  McCless  v.  Meekins, 
117  N.  C,  34. 

Section  1255  was  enacted  after  Sections  685  and  1781, 
and  could  not  have  been  intended  to  give  the  same  relief 
they  gave.  And  it  is  equally  certain  it  was  passed  for  the 
benefit  of  the  class  of  persons  mentioned  in  the  enactment. 
And  it  is  the  duty  of  the  Court  to  take  into  consideration 
the  object  for  which  it  was  passed,  and  to  construe  it  in 
that  light.     Potter's  Dwarris  on  Statutes,  p.  128.       , 

The  only  remaining  question  to  be  considered  is  as  to  the 
*'  material  furnished."    This  term  too  should  be  interpreted 
in  the  same  spirit  as  that  laid  down  above — by  considering 
the  evil  to  be  remedied  and  the  relief  to  be  afforded.      Tot- 
ter, ^^iipra^  p.  127,  132, 141  ;  Millards.  Lawrence^  16  How. 
U.  S.,  251.     The  object  seems  to  have  been   two-fold^-one 
to    enable   such    concerns    to    continue    their    operations, 
which  they    would   probably  not    be  able  to  do    if  it  was 
known  they  had  nothing  out  of  which  their  employees  and 
contractors  could  make  their    debts.      But    the  other  and 
probably  the   principal  object  moving  to  this    enactment, 
was  to  give  protection  to  this  class  of  laborers  and  contract- 
ors, who  had  contributed  their  labor  and  material  to  keep 
the  concern  going.     There  is  no  contention  that  the  terms 
of  the  Act  do  not  include  the    fireman    who    shoveled  the 
coal  into  the  furnace.     And,  if  it  includes  him,  why  should 
it  not  include  the  man  who  furnished  the  coal  ?     One  was 
as  necessary  to  the  operation  of  the  concern  as   the  other. 
And  that  was  certainly  one  of  the  objects  in  view  in  passing 
the  enactment.     We  must  conclude  that  coal,   which  was 
necessarv  to  run  the  concern,  is  embraced  within  the  terms 
**  material    furnished.''     Potter, ^?i/>r(i,  p.  143 ;  Millard  y^. 
Linm'Hit\  itupra  ;    Ether idge  v.    Paliriy    72    N.    C,    213. 
Thoret'ore,  while  we  hold  that  plaintiff  under  Section  1255 
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had  no  lien  on  the  plant  of  the  defendant  company    for  its 

debt,  yet  the  mortgages  mentioned  are  no  bar  to  plaintiff's 

proceediog  to  enforce  its  judgment  against  the  property  by 

execution.     There  is  ewor  in  that  j>art  of  the  judgment 

appealed  from.     The  property  mortgaged  has  been  sold,  but 

it  is  stated  that  the  purchasers  took    with  full  notice  of 

plaintiff's  claim,  and  for  convenience  in  the  discussion   we 

have  used  the  term  mortgagees. 

Error. 
Avery,  J.,  dissents. 


M.  MILLHISER  &  CO.  v.  W.  H.  PLEASANTS,  et  al. 

Written  Contract^   Construeiion  of —  Chattel  Mortgage — 

Deed  of  Trust. 

1-  Where  there  is  no  allegation  of  fraud  or  mistake  in  the  execution 
of  a  writing  which  embraces  the  whole  contract  between  the 
parties,  the  nature  and  effect  of  the  contract  are  matters  of 
jadieial  construction  upon  an  inspection  of  the  whole  instru- 
ment. 

2.  Whether  an  instrument  conveying:  property  for  the  payment  of 
a  debt  is  a  mortgage  or  deed  of  trust  depends,  not  upon  what 
it  is  called,  but  upon  the  powers,  rights  and  duties  conferred 
upon  the  parties  named  in  the  deed,  and  especially  upon  the 
grantee. 
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%,  Where  one  partner  oonveyed  ail  his  interest  in  partnership 
chattels  to  his  individual  creditor  to  secure  his  debt,  the 
instrument  providing  that  the  goods  so  conveyed  should 
remain  in  the  place  of  business,  subject  to  all  the  rights  of 
the  other  partner,  that  the  flrm  debts  should  first  be  dis- 
charged and  that  only  the  net  interest  of  the  grantor  should 
be  subjected  to  the  grantee's  debt ;  Held,  that  the  instrument 
-was  a  mortgage  securing  the  individual  debt  of  the  maker 
to  the  grantee  and  not  a  deed  of  trust  imposing  on  him  the 
duty  to  take  into  his  possession  the  entire  interest  of  the 
grantor  in  order  to  protect  other  creditor**  of  the  firm. 

Civil  action,  by  Millhiser  &  Co.  against  W.  H.  Pleas- 
ants, to  have  the  latter  declared  a  trustee  for  the  benefit 
of  creditors,  and  to  recover  from  him,  as  such  trnsteo,  cer- 
tain   amounts    claimed   to  be  due  plaintiffs,  tried    before 

Hoke,,  «/.,  and  a  jury,  at Term,  1895,  of  Franklin 

Superior  Court. 

The  deed  of  assigr.ment  from  Jacob  Thomas  to  the  defend- 
ant, under  which  plaintiff  sought  to  have  defendant  declared 
a  trustee,  was  as  follows : 

"  This  deed,  made  this  the  I7th  day  of  November,  1891, 
by  Jacob  Thomas  to  W.  H.  Pleasants,  witnesseth :  That 
whereas,  the  said  Jacob  Thomas  is  justly  indebted  to  W. 
H.  Pleasants  and  R.  G.  Hart,  trading  as  Pleasants  &  Hart, 
in  the  sum  of  $220,  or  thereabouts,  due  by  account,  and 
to  W.  II.  Pleasants,  in  the  sum  of  $170,  due  bv  note  :  and 
whereas,  he  is  desirous  of  securing  to  said  Pleasants  & 
Hart,  and  to  said  Pleasants,  the  amount  due  each  : 

"  Now,  therefore,  for  and  in  consideration  of  the  premises 
and  for  the  purposes  aforesaid,  and  for  the  further  con- 
sideration of  ten  dollars,  by  the  said  W.  H.  Pleasants  to 
the  said  Jacob  Thomas  paid,  receipt  for  which  is  acknowl- 
edged and  surrendered,  the  said  Jacob  Thomas  does  hereby 
sell  and  convev  to  the  said  W.  H.  Pleasants  and  to  his 
assigns  the  following  described  personal  property,  to-\vit  : 

''  All  the  leaf  tobacco  of  said  Jacob  Thomas  in  the  base- 
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ment  of  the  Riverside  warehoase  or  in  the  warehouse  of 
Pleasants  &  Hart,  or  elsewhere;  all  the  interest  of  the 
saidJacob  Thomas  in  and  to  the  tobacco  raised  during  the 
jear  1S91  on  the  land  of  W.  H.  PleHsants  by  Thomas  & 
Pippin  ;  the  one-half  interest  of  the  said  Jacob  Thomas 
in  and  to  the  stock  of  goods,  wares  and  merchandise,  store 
farniture  and  so  forth  of  Pippin  &  Thomas,  now  in  the 
Carlisle  store  on  Main  Street,  next  to  Crenshaw,  Hicks  & 
Allen. 

"To have  and  to  hold  the  said  tobacco  herein  conveyed 
and  the  interest  in  goods,  wares  and  merchandise  unto 
liim,  the  said  W.  H.  Pleasants,  and  to  his  personal  repre- 
sentatives and  assigns.  But  on  this  special  trust,  how- 
ever, that  is  to  sav  :  The  said  W.  H.  Pleasants  shall,  imnie- 
diately  upon  execution  of  this  paper,  take  possession  of  the 
tobacco  herein  conveyed  and  shall,  at  the  best  advantage 
and  for  the  best  prices  obtainable,  sell  the  same,  the  net 
amonnt  of  sales  from  which  shall  be  applied  to  the  satis- 
faction, in  so  far  as  it  may  extend,  of  the  debt  due  Pleas- 
ants &  Hart  and  W.  H.  Pleasants  as  aforesaid.  The  stock 
of  goods  herein  conveyed,  or  the  interest  in  the  same 
herein  eonvej'ed,  shall  be  and  remain  in  the  store  or  place 
of  business  of  the  firm,  and  the  said  W.  H.  Pleasants  is 
simply  put  into  possession  of  said  stock  of  goods  as  a  part- 
ner of  said  Pippin  in  lieu  of  the  said  Thomas,  subject  to 
all  the  rights  of  the  said  Pippin  in  the  premises,  and  with 
the  express  declaration  that  the  partnership  debts  and  lia- 
bilities are  first  to  be  discharged  as  by  law  required,  and 
only  the  net  interest  of  the  said  Jacob  Thomas  shall  be 
«nd  is  hereby  made  subject  to  the  debts  herein  attempted 
to  be  secured,  and  the  said  Pippin  is  hereby  directed  to 
pa?  over  to  the  said  W.  H.  Pleasants  the  net  amount 
awertained  to  be  due  the  said  Thomas.  So  much  of  the 
pro<:eeds  of  the  sale  of  tiie  tobacco  herein  conveyed,  and  of 


240  IN   THE  SUPREME  COURT.  [118 


MiLLHiSER  V.  Pleasants. 


the  interest  of  the  said  Thomas  in  the  said  partnership,  as 
may  be  necessary  to  pay  the  debts  herein  named,  shall 
be  applied  by  the  said  W.  H.  Pleasants  to  that  purpose, 
after  he  has  first  paid  the  cost  of  executing  this  trust, 
including  cost  of  probating  and  recording  this  deed,  and 
a  reasonable  fee  to  the  attorney  for  drawing  the  same, 
and  the  balance,  if  any,  shall  be  paid  over  to  the  said 
Jacob  Thomas  or  his  assigns. 

"  In  testimony  of  which  the  said  Jacob  Thomas  has 
hereunto  set  his  hand  and  seal  the  day  and  date  above 
written. 

*'  Jacob  Thomas  (Seal). 

'*  Witness:   W.  H.  Pleasants,  Jr." 

On  the  trial,  his  Honor  having  intimated  his  opinion 
that  the  deed  imposed  no  duty  on  the  trustee  to  look  after 
the  interest  of  parternership  creditors,  unless  he  volun- 
tarily assumed  to  do  so  and  took  possession  of  the  goods 
(in  which  case  he  would  be  held  to  strict  account)  and  it 
being  admitted  that  deiendant  did  not  take  possession  of 
the  goods,  &c.,  the  plaintiff  submitted  to  a  non-suit  and 
appealed. 

Messrs.  W.  M.  Person^  Shepherd  d;  Bushes  and  Thos.  B, 
Wilder^  for  plaintiffs  (appellants). 

Messrs,  F.  S.  Spruill^  T.  W,  Biekeitj  and  B.  O.  Burton^ 
for  defendants. 

MoNTGOMKRY,  J. :  The  only  question  raised  by  the  appeal 
is,  was  the  failure  of  the  defendant  to  take  into  his  posses- 
sion for  the  benefit  of  the  plaintiffs  the  one-half  interest  of 
Thomas  in  the  partnership  goods  of  Pippin  &  Thomas, 
under  the  deed  from  Thomas  to  the  defendant,  a  breach  of 
duty  which  the  defendant  owed  to   the  plaintiff^s?  and  this 
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question  will  find  its  solution  in  the  proper  legal  construc- 
tion of  the  deed  itself.  That  instrument,  which  is  the 
foundation  of  this  action,  embraced  the  whole  contract 
between  the  defendant  and  his  debtor,  Thomas,  and  as 
there  was  no  allegation  in  the  complaint  that  there  was 
either  fraud  or  mistake  in  its  execution,  the  court  below 
held  properly  that  the  nature  and  effect  of  the  contract  was 
a  matter  of  judicial  construction  and  intimated  that  the 
plaintiffs  could  not  recover.  Whether  a  paper-writing  be 
a  deed  of  trust  or,  whether  it  be  a  mortgage,  depends  not 
upon  what  it  may  be  styled,  but  upon  the  powers,  the  rights 
and  the  duties  conferred  upon  the  parties  named  in  the 
deed,  and  especially  upon  those  conferred  on  the  grantee, 
these  powers  and  duties  and  rights  being  the  subject  of 
legal  construction  upon  an  inspection  of  the  whole  instru- 
ment. In  this  case  if  the  deed  be  simply  a  mortgage  made 
to  secure  the  debts  which  the  grantor  owed  the  defendant, 
the  plaintiffscannot  recover,  and  there  was  no  error  in  the  rul- 
ing made  by  his  Honor.  If,  on  the  other  hand,  it  appears  that 
any  duty  was  imposed  on  the  defendant  in  the  deed  to  act  for 
or  to  protect  any  interests  of  the  plaintiffs,  the  defendant 
having  undertaken  the  execution  of  the  deed  as  to  those 
parts  which  were  for  his  benefit,  he  will  be  held  a  trustee 
and  accountable  to  the  plaintiffs  for  any  damages  which 
they  may  have  sustained  by  reason  of  his'failure  to  fully 
execute  the  trust.  A  mortgage  is  a  security  for  debt  with 
the  right  in  the  debtor  to  pay  the  debt  and  thus  redeem 
his  property.  In  a  deed  of  trust  for  creditors  there  is  a 
security  for  debt,  and  at  the  same  time  duties  and  powers 
are  conferred  upon  the  trustee  for  the  benefit  of  all  the 
creditors  which  he  can  neglect  to  perform  only  at  his  peril. 
The  plaintiffs  contend  that  the  instrument  is  a  deed  of 
trust  and  that  by  its  provisions  the  defendant  was  required 

to  take  into  his  possession  the  goods  conveyed  to  him   and 
118—16 
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to  hold  and  dispose  of  the  same  for  their  benefit;  and  that 
having  executed  the  trust  upon  other  property  conveyed  in 
the  deed  for  his  own  benefit,  he  couhJ  not  refuse  to  execute 
that  part  of  the  trust  which  was  of  benefit  to  them.  The 
debtor,  Thomas,  if  he  had  intended  and  desired*  to  confer 
upon  the  defendant  such  power  would  have  had  no  right, 
in  law,  to  do  so.  If  under  the  deed  the  defendant  had 
demanded  of  the  other  partner,  Pippin,  possession  of  the 
goods  conveyed  to  him  by  Thomas  for  the  purpose  of  con- 
trolling and  disposing  of  them  for  the  plaintiffs'  benefit 
the  partnership  would  have  been  dissolved,  and  the  sur- 
viving partner,  Pippin,  himself,  entitled  to  settle  the  part- 
nership affairs,  dispose  of  its  assets  and  pay  its  debts.  The 
rights  of  Pippin,  in  all  the  partnership  matters,  both  in  its 
continuance  and  after  its  dissolution,  accrued  on  the  for- 
mation of  the  partnership  with  Thomas,  and  no  assignment 
by  Thomas  of  his  interest  in  the  goods  of  the  partnership 
could  abridge  or  destroy  those  rights.  Jones  on  Chattel 
Mortgages,  Sec.  45.  But  no  such  purpose  or  intimation 
on  the  part  of  Thomas  appears  in  the  deed,  either  in  its 
language  or  by  any  proper  construction  that  may  be  pot 
upon  it.  Only  the  net  interest  of  Thomas  in  the  stock  of 
goods,  after  the  partnership  debts  had  been  discharged  as 
by  law  required,  was  conveyed  to  the  defendant  (for  the 
benefit  of  the  d&fendant^s  debts  alone)  and  the  net  amount 
to  be  ascertained  by  the  other  partner.  Pippin,  and  paid 
over  to  the  defendant  by  Pippin,  as  the  plain  and  clear 
words  of  the  deed  declare :  "  The  stock  of  goods  herein 
conveyed,  or  the  interest  in  the  same  herein  conveyed, 
sh»ill  be  and  remain  in  the  store  or  place  of  business  of  the 
firm,  and  the  said  W.  II.  Pleasants  is  simply  put  into  pos- 
session of  said  stock  of  goods  as  a  partner  of  said  Pippin 
in  lieu  of  the  said  Thomas,  subject  to  all  the  rights  of  the 
said  Pippin  in  the  premises,  and  with  the  express  declara- 
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tion  that  the  partnership  debts  and  liabilities  are  first  to 
be  discharged  as  by  law  required,  and  only  the  net  inter- 
est of  the  said  Jacob  Thomas  shall  be  and  is  hereby  made 
subject  to  the  debts  herein  attempted  to  be  secured,  and 
the  said  Pippin  is  hereby  directed  to  pay  over  to  the  said 
W.  H.  Pleasants  the  net  amount  ascertained  to  be  due  the 
said  Thomas." 

In  our  opinion  the  deed  is  only  a  mortgage,  and  was  exe- 
cuted to  secure  onl}-  the  debts  of  the  defendant  ;  and  of 
coarse  he  had  the  right  to  enforce  his  rights  in  whole  or 
in  part  as  he  saw  fit.  If  he  by  any  means,  with  the  consent 
of  Pippin,  had  taken  possession  of  the  goods  conveyed. to 
him  by  Thomas,  he  would  have  been  responsible  to  the 
plaintiffs  for  their  value  upon  the  principle  decided  in  the 
case  of  Brassfield  v.  Powell^  decided  at  the  last  term  of 
this  Court  (117  K.  C,  140). 

The  recitals  in  the  deed  declare  expressly  that  the  pur- 
pose of  the  grantor  was  to  secure  his  indeb  edness  to  the 
defendant.  The  plaintiflFs,  including  all  other  partnership 
creditors  of  Pippin  &  Thomas,  have  no  cause  of  complaint 
against  the  defendant,  for  he  did  not  have  the  right  in 
law  to  take  from  the  possession  of  Pippin  the  interest  of 
Thomas  in  the  partnership  goods  under  the  deed,  if  he  had 
been  disposed  so  to  do.     There  was  no  error  in  the  ruling  of 

his  Honor,  and  the  judgment  is  affirmed. 

No  Error. 
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HENRY  KIRBY  v.  ALEXANDER  BOYETTE,  et  al. 

Stare  Decisis — Hule   of  Property — Feme    Covert — Sepor- 
rate  Estate  of  Married    Woman — Trust  for  Married 
Woman — Power  of  Disposition, 

1.  Where  a  rule  of  property  established  by  this  Court  more  than 

thirty  years  ago  is  sought  to  be  changed,  this  Court  will  not 
disturb  it  whatever  might  be  the  present  view  of  the  Court 
upon  the  subject  if  it  were  presented  as  res  nova. 

2.  Where  a  married  woman  acquires  the  title  to  land  before  or 

after  marriage,  without  any  qualification  or  restriction  upon 
her  light  of  alienation,  she  can  dispose  of  it  during  her  life- 
time only  in  the  way  pointed  out  in  the  Constitution,  (Art. 
X.,  Sec.  6.) 

8.  The  Constitution  imposes  no  limitation  upon  the  right  of  a 
grantor  or  devisor  to  restrict  or  enlarge,  by  the  terms  of  the 
instrument  through  which  title  passes,  her^t^  disponendi, 

4.  The  words  *'for  the  sole  and  separate  use,^^  or  equivalent  lan- 
guage, qualifying  the  estate  of  a  trustee  for  a  married  woman, 
must  be  construed  us  manifesting  the  intent  on  the  part  of 
the  grantor  to  limit  her  right  of  alienation  to  the  mode  and 
manner  expressly  provided  in  the  instrument  by  which  the 
estate  is  created. 

Petition  to  rehear  ease  reported  in  116  N.  C.  R., 
p.  165.     The  petition  was  au  follows: 

'^  Nathan  Boyette  and  his  wife  Louisa,  on  the  8th  Decem- 
ber, 1880,  executed  to  Roiintree,  Barnes  &  Co.,  the  mort- 
gage set  forth  in  the  printed  record,  which  is  hereto 
annexed  as  a  part  of  this  petition.  The  question  is, 
whether  the  said  mortgage  was  valid  so  as  to  convey  the 
equitable  title  to  the  land  mentioned  therein,  the  said  land 
having  been  conveyed  to  Henry  Kirby  in  May,  1887,  in 
trust  for  the  sole  and  separate  use  of  said  Louisa.  The 
mortgage  was  duly  executed  by  both  husband  and  wife, 
the  latter  being  privily  examined,  as  provided  bylaw,  but 
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the  trustee  did  not  join  therein.  The  transaction  being 
between  these  parties  and  Ronntree,  Barnes  &  Co.,  (themort- 
gage  having  been  executed  to  secure  a  note  due  the  latter,)  it 
is  not  pretended  that  any  fiduciary  relation  existed  between 
them,  nor  is  it  pretended  that  any  fraud  or  imposition  was 
practised  by  them  in  the  said  transaction.  Several  yeais 
after  the  execution  of  the  said  mortgage,  the  plaintiff, 
Henry  Kirby,  the  trustee  above  mentioned,  took  up  the 
«aid  incumbrance,  and  after  holding  it  for  some  years, 
brought  this  action  to  enforce  the  payment  of  the  said 
indebtedness.  The  tran&actioa  not  being  between  the  said 
tiustee  and  the  cestui  que  trusty  it  is  not  pretended  that 
there  is  any  presumption  of  frand,  nor  is  there  any  sugges- 
tion that  the  plaintiff  did  not  deal  honestly  and  fairly  in 
taking  up  and  hoMing,  for  the  relief  of  his  said  cestui  que 
trusty  a  bona  fide  incumbrance  upon  the  said  land.  A 
trustee,  under  such  circumstances,  has  always  occupied  a 
high  standing  in  a  Court  of  Equity,  and  relief  will  be  cheer- 
fully extended  him,  unless  the  instrument  under  which 
he  claims  reimbursement  is  utterly  void.  Such  being  the 
facts,  it  is  manifest  that  the  only  question  presented  is, 
whether  the  said  Boyette  and  wife  could  convey  the  equi- 
table estate  of  the  latter  in  the  said  land  without  the 
joinder  of  the  trustee.  There  is  nothing  peculiar  in  the 
phraseology  of  the  limitation  which  takes  it  out  of  the 
ordinary  case  of  a  conveyance  to  the  sole  and  separate  use 
of  the  wife,  the  language  being  substantially  similar  to  the 
various  illustrations  in  the  text-books  as  to  limitations 
of  that  character.  There  is  no  restriction  imposed  as  to 
the  disposition  of  the  said  estate,  nor  is  there  any  method 
prescribed  as  to  how  such  disposition  may  be  made.  The 
question,  therefore,  squarely  presented  to  the  Court  i:J, 
whether  a  wife,  with  the  joinder  of  her  husband,  may  con- 
vey by  deed  and  privy  examination  her  equitable  estate  in 
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land  held  by  a  trustee,  without  the  joinder  of  such  trustee, 
when  the  deed  contains  no  restriction  whatever  upon  her 
power  of  disposition,  and  fails  to  piescribeany  particular 
manner  in  which  such  disposition  may  be  made.  That 
that  is  the  point  upon  which  the  decision  in  this  case 
turned,  is  manifest  from  the  opinion  of  the  Court." 

The  Court  sustained  the  negative  view  of  the  above  prop- 
osition, and  your  petitioner  submits  that  there  was  error 
in  said  judgment,  and  rtspectfully  presents  the  following 
grounds  in  support  of  his  contention  : 

'*  1.  The  Court  seems  to  have  misapprehended  the  facts  in 
the  case  of  NorHs  v.  Luther^  101  N.  C,  and  this  is  mani- 
fest from  the  f  Uowing  language  of  the  opinion  :  "  It  must 
be  conceded  that  the  liead-note  in  Norris  v.  Luther  is  mis- 
leading, but  a  critical  examination  of  the  ca>e  will  disclo-e 
the  fact  that  a  decree  of  sale  was  vacated,  a  sale  sot  aside 
and  a  deed  cancelled,  because  a  decree  had  been  rendered 
without  proper  service  on  a  feAne  covert^  and  that  ulti- 
mately some  doubt  was  expressed  by  the  Court  as  to  the 
title  that  wonld  pass  by  the  sale  under  the  latter  devise.'* 
The  limitations  of  the  trust  in  iVorr/^' case  were  substanti- 
ally the  same  as  in  the  present  case,  and  the  mortgage  was 
executed  by  the  feme  covert  and  her  husband  without  the 
joinder  of  the  trustee.  It  is  true,  that  a  former  decree  and 
sale  was  set  aside,  because  there  had  been  no  service  on  the 
feme  defendant,  but  the  Court,  in  the  opinion  in  the  pres- 
ent case  overlooked  the  fact  that  in  Norris  v.  Luther^  the 
feme  defendant  being  then  in  Court,  a  decree  was  made 
affirming  the  validity  of  the  said  mortgage  and  directing  a 
sale  of  the  land.  ^\\^  feme  defendant  appealed  from  this 
decree,  on  the  ^»roiind  that  the  deed  was  void  because  of 
the  non-joinder  of  the  trustee.  Thus  it  appears  that  this 
wan  the  precise  question  presented  to  the  Courts  and  it  was 
distinctly  held,  as  stated  in  the  head-note,  that  such  aeon- 
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veyance  was  valid  and  passed  the  equitable  interest  of  the 
feme  covert  in  the  land.  The  doubt  suggested  was  not  as 
to  the  efficacy  of  the  deed  to  pass  all  the  interest  of  the 
feme  covert^  but  simply  whether  her  children  had  any  inter- 
est under  the  limitation  of  the  deed,  the  Court  deeming  it 
unnecessary  to  decide  that  question,  it  being  sufficient  for 
the  purpose  of  the  decision  that  said  deed  passed  whatever 
interest  iXx^feme  cttvert  had  in  the  land.  An  examination 
of  that  case,  it  is  respectfully  submitted,  will  show  that  the 
very  point  involved  in  the  present  case  was  distinctly  passed 
upon  by  this  Court,  and  that  the  said  decision  is  direct  and 
unqualified  authority  in  favor  of  the  petitioner. 

"  2.  Your  petitioner  submits  that  there  was  error  in  hold- 
ing that  the  decision  in  JVorris  v.  Luther  was  "  in  conflict 
with  the  older,  as  well  as  the  latter  cases"  cited  in  the 
opinion,  in  that  the  Court  overlooked  the  fact  that  in  all 
of  the  cases  the  present  question  was  not  presented,  and  the 
Court  only  ln*ld  that  where  the  deed  of  trust  thus  prescribed 
aparticnlar  mode  of  disposition,  such  mode  alone  could  be 
pursued.  This  is  apparent  from  an  examination  of  Hardy 
V.  Holly,  84  N.  C,  b*69  ;  Mayo  v.  Farrar,  112  N.  C,  ^S  ; 
Monroe  v.  Trenholm,  112  N.  C,  634  ;  and  Broughion  v. 
Lane,  113  N.  C,  161." 

It  is  true  that  in  Hardy  v.  Holly  the  opinion  states, 
"  that  a  married  woman,  as  to  her  separate  property,  is  to 
be  deemed  a  feme  sole  only  to  the  extent  of  the  power 
expressly  ^iven  lier  in  the  deed  of  settlement.  Her  power 
of  disposition  is  not  absolute,  but  limited  to  the  mode  and 
manner  pointed  to  in  that  instrument,  and  when  that  is 
silent,  she  is  powerless." 

In  the  case  above-named,  "  a  mode  and  manner  "  of  dis- 
position was  "pointed  to"  in  the  instrument,  and  as  the 
feme  covert  did  not  pursue  this  modeand  manner,  the  deed 
was  held  to  be  void.      All  that   was  said    in    the   opinion. 
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beyond  the  point  of  the  decision,  was  a  dictum^  and  was  so 
regarded  by  the  Court  when  it  was  urged  as  authority  in 
Norris  v.  Luther,  In  the  last-named  case,  \\\\%  dictum  "^^^ 
distinctly  repudiated.  The  Court  said  "  the  argument  to 
sustain  this  (the  contention  that  the  joinder  of  the  trustee 
was  necessary)  rests  essentially,  as  we  understand  it,  on 
the  ruling  in  Hardy  v.  Holly.  That  decision  does  not  sup- 
port the  present  contention."  After  stating  the  terms  of 
the  deed  in  said  case,  the  Court  proceeds:  '' The  Court 
held,  as  the  deed  provided  the  m'>de  in  which  \}x^  fetne^ 
while  covert^  might  exercise  control  over  the  fund  and 
direct  its  didposition,  the  power  must  be  exercised  in  the 
manner  pointed  out  in  the  deed,  and  a  conveyance  under 
the  statute  would  be  and  w^as  unauthorized  and  ineffectual. 
The  subject  was  thoroughly  discussed  by  our  late  able  asso- 
ciate, Mr.  Justice  Ruffin,  and  the  principle  so  announced. 
The  marriage  contract,  and  the  deed  made  to  carry  it  into 
effect  in  the  present  case,  contain  no  directions  as  to  the 
exercise  hy  the  feme  covert  of  her  power  of  disposition  of 
the  trust  property.^''  The  Court  therefore  held  that  the 
conveyance,  without  the  joinder  of  the  trustee,  was  suffi- 
cient to  pass  the  equitable  estate,  it  having  been  "  exe- 
cuted and  acknow^ledged  with  privy  examination  as 
required  by  The  Code,  Sec.  1246."  The  Court  further  held, 
that  as  the  trustee  was  a  party  to  the  action,  (as  in  the  pres- 
ent case,)  the  legal  title  would  also  be  decreed  to  be  in  the 
purchaser.  This  decision  has  never  been  overruled,  and  it 
is  submitted  that  it  has  become  a  rule  of  property  by  which 
the  profession  has  been  guided  and  under  which  interests 
have  vested.  To  disturb  it  now  would  not  only  be  against 
the  policy  of  the  law,  as  indicated  by  the  trend  of  judicial 
decision,  but  would,  your  petitioner  believes,  be  attended 
with  great  loss  to  mAny  persons  who  have  acted   upon   it, 
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confidently  relying  upon  the  stability  of  judicial  decisions 
in  relation  to  conveyances  of  property. 

Your  petitioner  further  submits,  that  in  unnecessarily 
repeating,  in  the  cases  of  Mayo  v.  Farrar^  Monroe  v.  Tren- 
holm^  and  Brougkton  v.  Lane^  the  said  dictum  from  Hardy 
V.  Ilolly^  the  Court  was  probably  inadvertent  to  the  fact 
that  it  had  been  reviewed  and  distinctly  repudiated  in 
Norris  v.  Luther^  as  the  latter  decision  is  not  mentioned 
ID  any  of  the  said  cases. 

Your  petitioner  therefore  respectfully  submits  that  the 
case  of  jyorris  v.  Luther  is  not  in  conflict  with  any  later 
decision  of  this  Court.  Your  petitioner  further  respect- 
fully submits,  that  said  decision  was  not  in  conflict  with 
previous  decisions;  and  your  petitioner  insists  that,  so  far 
from  .this  being  the  case,  with  the  exception  of  the  dictum 
above  mentioned,  all  of  the  cases  intimate  that  the  doc- 
trine of  Norris  v.  Luther  is  correct. 

In  this  connection,  your  petitioner  respectfully  suggests 
that  the  Court  overlooked  the  able  and  elaborate  opinion 
of  RuFFiN,  C.  J.,  in  Newlin  v.  Freeman^  4  Ire.  Eq.,  the 
reasoning  of  which  fully  sustains  the  following  head-note: 
**  Where  land  is  conveyed  to  a  married  woman,  or  to  a 
trustee,  for  her  separate  use,  she  has  no  ability  to  dispose 
of  that  land  by  will,  nor  otherwise  than  hy  the  ordinary 
mode  jyrescrihed  for  the  conveyance  of  land  hy  feme  coverts^ 
anless  a  power  to  that  eflect  has  been  expressly  given  to 
her  in  the  deed  of  conveyance."  The  opinion  contains  the 
following  language:  "  Mr.  Roper  lays  it  down  that,  with- 
out expressing  more,  it  (the  deed)  will  not  enable  her  to 
-dispose  of  the  real  estate  during  iho  marriage  otherwise 
than  by  fine  and  recovery,  or  with  us,  by  the  deed  of  hus- 
band and  wife  according  to  the  statute ;  because,  no  power 
having  been  given  her  by  the  instrument  to  make  any  dis- 
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position  of  the  property,  she  can  only  do  so  hy  the  mode 
prescribed  by  the  general  law^  and  if  she  omits  that  her 
heirs  must  take/' 

The  irresistible  inference  to  bo  drawn  from  this  lan- 
guage is  that,  wliere  no  restrictions  are  imposed,  the  wife 
may  dispose  of  the  equitable  estate  by  fine  and  recovery, 
or  their  substitute,  a  deed  executed  by  her  and  her  hus- 
band with  privy  examination. 

Your  petitioner  further  submits,  that  the  quotation  in  the 
opinion  from  Clayton  v.  Eose^  87  N.  C,  110,  (being  the 
dictum  in  Hardy  v.  Holly^  above-mentioned,)  seems  to 
indicate  that  the  Court  overlooked  the  fact  in  that  case  that 
the  deed,  though  signed  by  the  wife  and  husband,  was 
without  the  privy  examination  of  the  wife.  In  support  of 
the  deed,  it  was  urged  that  the  English  doctrine  prevailed 
— that  is,  that  q^ioad  the  separate  estate  the  wife  was  a 
feme  sole^  and  that,  in  the  absence  of  any  restriction,  she 
could  dispose  of  it  as  if  she  were  single  and  without  refer- 
ence to  the  general  provisions  of  the  law  prescribing  the 
manner  in  which  conveyances  ma}^  be  made  by  married 
women.  Applied  to  the  facts,  then,  before  the  Court,  the 
language  used  was  in  accord  with  the  doctrine  prevailing 
in  this  and  many  other  American  States.  It  has  no  appli- 
cation, however,  to  cases  like  the  present,  where  there 
were  no  restrictions,  and  where  the  general  provisions  of 
the  law  as  to  conveyances  by  married  women  were  fully 
complied  with.  Your  petitioner  respectfully  submits,  that 
the  Court  overlooked  the  other  part  of  the  opinion  in  said 
case,  which  fully  sustains  the  doctrine  of  Norris  v.  Luther^ 
as  foreshadowed  by  Newlin  v.  Freeman,  This  part  of  the 
opinion  sustains  the  liead-note  in  the  case,  which  is  as  fol- 
lows:  '*  Equitable  as  well  as  legal  estates  in  land  vested 
in  a  married  woman  can  be  transferred  only  upon  her 
privy   examination  in  conformity  to  the  statute^  unless  the 
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power  18  given  her  in  the  instrument  creating  the  trust. '^ 
The  Court  quotes  from  Newlin  v.  Freeman^  and  the  opinion 
strongly  supports  the  ruling  in  Norria  v.  Luther,  It  says, 
in  effect,  that  where  there  are  no  restrictions,  she  may  con- 
vey as  provided  in  Rev.  Code,  chapter  37-'8,  which  pro- 
vision is  brought  forward  in  the  present  Code, 

Your  petitioner  further  submits  that  the  case  of  Clayton 
V.  Ro^e  affords  a  proper  illustration  of  the  meaning  of 
the  dictum  of  Hardy  v.  Holly^  in  that  it  denies  that  quoad 
the  separate  estate  a  married  woman,  even  where  there 
are  no  restrictions,  can  convey  as  if  she  were  a  feme  sohy 
regardless  of  the  husband  and  the  general  law  as  to  privy 
examination.  This  view  is  fully  sustained  by  a  brief  ref- 
erence to  the  English  doctrine.  In  England,  where  there 
were  no  restrictions  in  the  deed  of  settlemerit,  a  wife  was 
regarded  in  respect  to  her  personal  estate  as  if  she  were  a 
single  woman  and  could  dispose  of  it  in  any  way  that  a 
giogle  woman  could  dispose  of  property,  and  without 
reference  to  the  assent  or  the  joinder  of  the  husband  or 
privy  examination.  This  principle  seems  to  have  been 
extended  to  life-estates,  and  afterwards  to  fees  in  land. 
3  Pom.  Eq.  Juris.,  Ed.  1887,  Section  1104;  1st  Bishop 
Married  Women,  163. 

In  thtj  note  to  the  above  section  in  Pomeroy's  Equity, 
it  will  be  seen  that,  in  the  absence  of  restrictions,  it  was 
not  doubted  that  she  had  such  power  of  disposition  in  fee 
by  fine  and  recovery,  or  by  deed  with  privy  examination 
and  the  husband's  consent.  The  doubt,  it  is  said,  was 
whether  she  could  convey  as  if  she  were  single — that  is,. 
without  the  joinder  of  the  husband  and  privy  examination. 
It  appears  from  the  note  that  it  was  held  that  she  could  so 
convey  as  a  single  woman,  and  it  was  in  denial  of  this 
absolute  freedom  from  the  disability  of  coverture  in  con- 
veying her  equitable  separate  estates^  and  not  her  riy ht  ta 
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convey  by  fine  and  recovery,  or  its  substitute,  that  the 
■early  American  cases  used  the  language  of  the  dictvm  of 
Hardy  v.  Holly,  It  will  also  be  observed  that  on  the 
authorities  of  Nexclin  v.  Freeman^  the  author  of  the  note 
places  this  State  in  the  class  in  wliich  the  English  doctrine, 
to  a  partial  extent,  prevails,  and  which  is  entirely  consistent 
with  Norris  v.  Luther^  although  in  another  place  this  State 
is  placed  in  another  class  upon  the  authority  of  the  dictum 
in  Hardy  v.  Holly, 

In  view  of  these  considerations,  your  petitioner  is 
advised  that,  if  any  importance  is  to  be  attached  to  the 
dictum  under  discussion,  the  latter  pai't  of  it  should  be 
read  as  follows :  ^^  And  when  that  (the  deed)  is  silent,  (as 
to  the  manner  of  disposition,)  she  is  powerless  to  convey 
AS  if  she  were  feme  sole^  because  of  her  common-law  disa- 
bility, but  she  may  convey  to  the  extent  of  the  removal  of 
such  disability,  as  by  fine  and  recovery  or  by  deed  with 
the  joinder  of  the  husband  and  privy  examination/'  In 
other  words,  even  where  there  are  no  restrictions  in  the 
deed  of  trust,  she  cannot,  as  in  England,  convey  as  if  she 
•were  a  single  woman.  She  is,  in  this  State,  still  under  the 
disabilities  of  coverture,  except  where  they  have  been  par- 
tially removed.  These  disabilities  are  removed  to  the 
•extent  that  she  can,  in  the  absence  of  restrictions,  convey 
her  legal  and  equitable  estates  by  deed  and  privy  exami- 
nation, and  where  she  can  do  this,  the  Court,  in  limitations 
of  this  character,  will  decree  a  conveyance  by  the  trustee, 
if  the  legal  title  is  desired. 

Your  petitioner  is  also  advised  that  the  creation  of 
these  equitable  estates  by  a  conveyance  to  the  trustee  was 
not  for  the  sole  purpose  of  protecting  the  wife  from  the 
improvidence  or  coercion  of  the  husband,  but  to  prevent 
the  operation  of  the  law  by  which  her  personal  property 
and  the  rents  and  profits  of  her   land    vested   in   her  hus- 
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band.  1  McCord  Married  Women,  411.  She  held  the 
property  as  ordinarily  equitable  estates  are  held,  the  stat- 
ute not  executing  the  use,  for  the  reasons  above  stated. 
Holding  them  in  this  way,  she  could,  in  the  absence  of 
restrictions,  convey  them  as  in  the  case  of  ordinary  equita- 
ble estates,  her  power  to  do  so  and  the  manner  of  its  exer- 
cise being  limited  in  this  and  some  other  States  to  the  gen- 
eral provisions  of  the  law  authorizing  the  conveyance  by 
her  of  all  her  "estate,  right  and  title"  in  her  real  prop- 
erty.     Clayton  v.  JRosej  page  109. 

Whenever  restrictions  were  deemed  necessary  to  protect 
her  from  her  or  her  husband's  improvidence,  or  the  hus- 
band's improper  influence,  the  donor  or  settlor  was  care- 
ful to  insert  them  in  the  instrument  creating  the  trust. 

Your  petitioner  further  submits,  that  there  was  error  in 
the  opinion,  in  indicating  that  he  relied  upon  the  provis- 
ions of  Art.  X.,  of  the  present  Constitution,  as  at  all  nec- 
essary in  the  support  of  his  case.  The  right  of  the  feme 
covert  to  convey  by  fine  or  by  deed,  with  privy  examina- 
tion, existed  long  before  the  ado]:)tion  of  the  said  Constitu- 
tion. Neither  was  it  contended  that  the  Constitution  im- 
posed any  limit  upon  the  power  of  a  donor  or  settlor  to 
provide  reasonable  restrictions  in  conveying  his  property. 
In  the  present  case,  there  were  no  such  restrictions,  and 
the  argument,  even  if  tenable,  was  unnecessary  in  the  pre- 
sentation of  petitioner's  case. 

Your  petitioner  states  that  the  said  provision  of  the  Con- 
stitution was  referred  to  for  the  purpose  of  showing  the 
general  policy  of  the  law  in  reference  to  the  removal  of  the 
disabilities  of  married  women,  and  more  particularly  to 
illustrate  the  incongruity  of  reversing  a  well-considered 
opinion  of  this  Court,  by  the  adoption  of  a  principle  (upon 
the  authority  of  a  repudiated  dictum)  which  renders  a 
married  woman  incapable  of  devising  her  equitable  estates, 
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(where  there  are  no  restrictions,)  in  the  absence  of  an 
express  power  in  the  deed,  while  the  Constitntion  has  con- 
ferred this  capacity  upon  her  in  general  terms. 

Yonr  petitioner  further  suggests  that  the  Court  ovei- 
looked  also  the  caee  of  Swann  v.  Myers^  75  N.  C,  585  ;  79 
N.  C,  102.  In  tliese  cases  Pearson,  C.  J.,  says :  '  That 
a  married  woman,  owning  an  estate  for  life  in  a  trust 
•estate,  has^w*  disjyonendi^  is  laid  down  in  all  books  unless 
there  be  a  restraint  upon  the  power  of  alienation."  In 
the  79th  vol.,  supra^  the  Court  said :  "  That  this  case  has 
been  here  before.  *  *  ^  *  That  the  opinion  of  the 
"Court  held  that  it  did  convey  the  equitable  life-estate  of 
Francis  Swann." 

For  the  reasons  above  assigned  your  petitioner,  availing 
himself  of  the  rule  of  Court,  resj)ectfully  prays  that  a 
rehearing  be  granted  in  this  action. 

ATCOCK  &  DANIELS, 
SIJEPHERD  &  BUSBEE, 

Attorneys  for  Petitioner, 

Messrs.  Shepherd  <&  JSiisbee,  for  petitioners. 
Messrs,  H,  G.  Connor  and  Pou  <k  Pou^  contra. 

Avery,  J.  :  "An  examination  of  the  brief  filed  by  coun- 
sel for  the  appellant  in  Hardy  w  Holly,,  84  N.  C,  661, 
will  show  that  the  argument  in  that  case  fully  covered  the 
ground  upon  which  we  are  asked  to  review  the  decision  of 
this  Court,  (116  N.  C,  165,)  and  with  it  to  overrule  aline 
of  cases  extending  over  fifteen  years  past-  The  exhaustive 
brief  of  the  learned  counsel  who  appeared  in  that  case  and 
the  questions  raised  by  the  appeal  invited  and  demanded, 
4it  that  juncture,  a  review  of  the  previous  cases  in  which 
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the  doctrine  of  the  respective  rights  and  powers  of  mar- 
ried women  and  trustees,  holding  for  their  sole  and  sepa- 
rate use,  in  selling  and  disposing  of  the  separate  property. 
The  learned  Justice  (Rufftn)  who  delivered  the  opinion 
Btarted  out  in  the  discussion  by  stating  the  English  doc- 
trine that  a  married  woman  was  regarded  as  a  /erne  sole 
ae  to  any  estate  conveyed  to  her  separate  use,  except  in  so 
far  as  she  was  restrained  by  the  positive  prohibition  in  tlie 
the  instrument  creating  the  estate. 

After  a  cursory  review  of  the  previous  eases  in  our  reports 
bearing  upon  the  subject,  the  Court  said  in  Hardy  v.  Holly ^ 
suprUj  "  When  the  question  next  arose  in  Knox  v.  Jordan^ 
6  Jones  Eq.,  175,  the  Court  as  then  constituted,  without 
division  and  without  any  sort  of  reservation,  repudiated  the 
doctrine  of  the  English  courts  and  adopted  that  which  pre- 
vails in  most  of  the  courts  of  the  States,  and  whether  this 
was  wisely  done  or  not,  that  case  has  been  too  often  approved^ 
and  doubtless  too  often  acted  upon  in  matters  inti- 
matelv  connected  with  the  interest  and  comfort  of  fam- 
lies,  to  admit  of  its  correctness  being  now  called  in 
question."  The  Court  then  proceeded  to  crystallize 
the  law  as  they  understood  it  to  have  been  declared  in 
Knox  v.  Jordan,  It  is  insisted  that  this  statement  of  the 
rule,  established  by  previous  decisions,  was  a  dictum^  as 
well  as  a  departure  from  the  doctrine  theretofore  laid 
down  by  our  own  and  other  courts  of  this  country.  It 
may  aid  us  in  disposing  of  this  contention  to  reproduce 
the  rule  which  it  is  insisted  was  a  dictum^  followed  by  the 
language  used  in  Knox  v.  Jordan^  cited  as  authority  to 
sustain  it.  In  Hardy  v.  Holly ^  the  Court  said,  "  We 
raust  take  it  to  be  the  settled  law  of  this  State,  at  least, 
that  a  married  woman  as  to  her  separate  property  is  to  be 
deemed  a  feme  sole  only  to  the  extent  of  the  power 
expressly  given  her  in  the  deed  of  settlement.    Her  power 
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of  disposition  is  not  absolute  bat  limited  to  the  mode  and 
manner  pointed  out  in  the  instrument,  and  when  that  is 
silent  she  is  powerless."  The  same  principle  was  stated 
by  Manly,  J.,  under  the  inspiration  of  a  Court  constituted 
differently,  twenty-one  years  before,  as  follows:  **  We 
prefer  adhering  as  closely  as  may  be,  consistently  with 
decided  cases,  to  the  rule  that  a  separate  estate  for  the 
support  of  a  married  woman  does  not  confer  any  faculties 
upon  her  except  those  which  are  found  in  the  deed  of  set- 
tlement, and  that  in  all  other  respects  she  is  Rj^eme  covert 
and  subject  to  the  usual  disabilities."  It  is  difficult  to 
distinguish  between  a  rule  that  a  married  woman,  as  to 
property  limited  to  her  sole  and  separate  use,  is  a  feme 
sole  except  as  to  "faculties"  or  powers  "found  in  the 
deed,"  and  the  proposition  that  her  power  of  disposition 
is  not  absolute  but  limited  to  the  mode  and  manner 
pointed  to  (instead  of  the  powers  found)  in  the  instrument 
creating  the  trust,  and  "when  that  is  silent  she  is  powerless." 
If  the  rules  are  plainly  expressive  of  the  very  same  principle 
as  the  Court  in  Hardy  v.  Holly  held  that  they  were,  the  lapse 
of  fifteen  years  since  its  reiteration  would  enhance  the  prob- 
ability that  it  had  been  too  often  acted  upon  to  be  dis- 
turbed, if  the  subject  had  never  been  since  discussed.  But 
in  Kemp  v.  Kemp^  85  N.  C,  Justice  Ruffin,  again  speak- 
ing for  the  Court,  said :  "  A  married  woman  is  to  be 
deemed  a  feme  sole  as  to  her  separate  estate,  only  to  the 
extent  of  the  power  conferred  upon  her  in  the  deed  of  set- 
tlement, and  if  no  power  of  disposition  be  given  in  that 
instrument  she  is  altogether  without  such  power."  In 
Mayo  V.  Farrar^  112  N.  C,  Q^^  the  same  rule  was  again 
substantially  reiterated,  and  the  Court  cited  2  Pomeroy 
Equity  Jurisprudence,  Section  1105,  where  the  author 
classifies  this  Court  as  one  of  those  where  the  wife's  power 
over  the  estate,  conveyed  to  a  trustee  for  her  separate  use, 
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is  rnnie  to  depend  Bolel}'  upon  the  permissive  provisions  of 
the  instrument  creating  such  estate.  2  Pomeroy,  supra^ 
note  1,  p.  1651.  Again,  in  Monroe  v.  Trenholm  (at  the 
sanie  Term)  112  N.  C,  634,  the  Court  laid  down  the  rule 
that  where  land  was  conveyed  to  a  trustee  for  the  sole  and 
separate  use  of  a  married  woman,  she  had  ''no  power  of 
disposition  oxce))t  such  as  is  clearly  given  in  the  instru- 
ment." With  the  explanation  that  the  restriction  would 
not  continue  as  a  rule  when  the  married  woman  sho»;ld 
become  discovert,  the  opinion  in  the  casr  last  mentioned 
was  affirmed  on  the  rehearing,  114  N.  C,  590.  The 
doctrine  of  Hardy  v.  Ilolly  was  also  approved  in 
Broughton  v.  Lane^  113  N.  C,  16.  There  was  therefore  a 
line  of  decisions,  sustaining  the  principle  governing  this 
case,  which  exterided  over  35  years,  when  it  was  first 
heard.  If  it  were  conceded  that  every  opinion  since  Knox 
V.  Jordan^  supra,  in  so  far  as  it  incorporated  this  rule 
restricting  the  powers  of  married  women,  was  a  dictum^ 
still  that  case  woiild  remain  with  its  plain  and 
forcible  announcement  of  the  solution  of  a  vexed 
question  which  the  Court  had,  upon  careful  consider- 
ation, promulgated  as  the  law.  Can  this  Court,  consist- 
ently with  its  C(»n6titutional  obligation  to  adhere  to  decis- 
ions which  may  have  become  a  rule  of  property,  alter  or 
modify  the  principle  upon  which  the  people  of  the  State 
have  been  invited  to  invest  their  money  for  so  lung  a 
period?  The  proposition,  upon  which  the  contenticn  of 
the  petitioner  to  cehear  is  based,  is  unsound  in  law  and 
cannot  be  acted  upon  without  grave  danger  to  the  rights 
acquired  under  a  well-founded  confidence  in  the  stal>ility 
of  judicial  decisions.  The  theory  is  that  if  a  Court  in 
the  elucidation  of  the  questions  involved  in  any  given  con- 
troversy finds  it  necessary  to  crystallize  the  law  ui)oii  the 
Bubject  into  a  clean-cut  rule,  whi(di  will  prove  a  guide  to 
118—17 
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the  profession,  such  rule  may  be  abrogated  after  it  has 
been  acted  on  for  over  30  years,  because  the  case  in  hand 
might  have  been  decided  by  stating  the  principle  govern- 
ing the  particular  case,  instead  of  the  broader  one  founded 
upon  the  reason  of  the  thitig  but  decisive  also  of  other 
cases  as  well  as  that  at  bar.  To  lend  our  sanction  to  such 
a  view  of  the  law  would  be  to  imperil  the  security  oi 
many  principles  upon  which  titles  have  been  acquired 
under  the  advice  of  the  most  competent  counsel.  A  due 
rei^ard  for  vested  risrhts  necessarily  constrains  a  court  to 
reject  such  a  theory  as  little  short  of  revolutionary. 

It  is  true  that  the  Court  of  Appeals  of  New  York  is 
among  the  appellate  tribunals  of  this  country,  which 
have  adopted  the  English  doctrine.  Counsel  called 
attention  to  the  fact  that  the  case  of  Methodist  Church  v. 
Jacques^  3  Johnson  Ch.  Rep.,  78,  in  which  Chancellor 
Kent  held  that  a  married  woman  must,  as  to  separate 
property  settled  on  her,  be  considered  a  f^eme  sole  only  to 
the  extent  of  the  power  expressly  given  her  in  the  mar- 
riage settlement,  was  subsequently  ov.erruled  by  the  higher 
Court.  That  fact  was  noticed  in  Hardy  v.  Uolly^  supra^ 
and  the  Court  expressed  its  approval  of  the  doctrine  as 
announced  by  the  learned  Chancellor,  audits  dissent  from 
the  views  of  the  higher  Court. 

The  suggestion  that  the  constitutional  provision  (Art. 
X.,  Sec.  6)  was  intended  to  abrogate  the  right  to  restrict 
the  wife's  power  of  alienation  by  deed  of  settlement  is  not 
a  new  question.  The  brief  of  appellant's  counsel  in 
Hardy  v.  Holly  shows  the  contention  of  the  defendants 
there  to  have  been  that  the  Constitution  of  1868,  Art.  X., 
Sec.  6,  substituted  the  husband  in  the  place  of  the 
trustee  in  all  marriage  settlements  so  far  as  to  establish  it  as 
the  universal  rule  that  tlie  wife  could  with  his  assent  make 
a  good  title  to  realty  regardless  of  the  wishes  of  a  trustee. 
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The  contention  was  that  the  Constitution  restricted  her 
right  of  disposition  in  no  way  beyond  the  requirement 
that  the  assent  of  the  husband  shouhl  be  given,  and  that 
any  attempt  to  impose  further  limitations  by  deed  upon 
her  power  of  alienation  was  an  invasion  of  her  constitu- 
tional rights.  The  Court  uttered  no  dictum  in  answering 
the  contention  as  it  did,  when  it  announced  its  liolding  to 
be  not  only  that  the  Constitution  was  not  to  be  construed 
as  a  universal  enabling  act  for  the  benefit  of  married 
women,  but  that  in  all  cases  where  the  legal  estate  was 
vested  in  a  trustee  to  hold  for  the  sole  and  separate  use  of 
2k  feme  covert^  the  intent  of  the  grantor  would  prevail,  and 
such  deeds  would  be  construed  as  indicative  of  an  inten- 
tion to  protect  her  against  the  solicitations  of  a  possibly 
imprudent  husband  by  placing  her  under  common-law  dis- 
abilities except  in  so  far  as  the  instrument  emancipated 
her  from  them.  Knox  v.  Jordan^  supra.  A  principle, 
which  a  court  finds  it  necessary  to  announce  in  order  to 
meet  the  contentions  of  an  appellant  and  to  constitute  the 
basis  of  one  of  the  stages  by  which  it  reaches  the  opposite 
conclusion,  is  in  no  sense  a  dictiiia.  The  application  of  it 
to  the  case  in  hand  does  not  destroy  its  weight  as  the  bed- 
rock upon  which  the  adjudication  rests.  No  matter  what 
would  be  the  view  of  this  Court  were  the  matter  now 
before  it  res  nova^  it  cannot  disturb  a  rule  of  property 
announced  fifteen  years  ago  and  declared  to  be  but  an 
aflBrraance  of  the  principle  laid  down  over  twenty  years 
before.     Wills  Res  Adjudicata,  Sections  598  to  603, 

Some  time  after  the  enactment  of  the  Statute  of  Uses, 
the  courts  of  England  held  that  it  did  not  transfer  the 
possession  to  the  use,  where  the  trustee  was  charged  with 
a  special  duty,  such  as  paying  over  the  rents,  which  could 
not  be  performed  if  he  were  deprived  of  the  legal  estate. 
When  the  courts  of  England  subsequently  held  that  a  mar- 
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ried  woman,  to  whose  sole  aud  separate  use  an  estate  had 
been  limited,  was  to  be  deemed  a  feine  sole  except  in  so 
far  as  her  power  to  do  so  was  restricted  in  the  deed  of  set- 
tlement, it  followed  of  course  under  such  a  theory  that,  in 
the  absence  of  restrictions,  the  legal  estate  was  transferred 
by  the  operation  of  the  Statute.  The  English  construc- 
tion of  such  deeds  was  based  upon  the  idea  that  if  the 
grantor  intended  to  restrict  her  powers,  he  would  give 
expression  to  his  purpose  in  the  deed.  The  American 
courts,  which  have  followed  the  lead  of  the  English  tri- 
bunals, have  proceeded  upon  the  same  rule  for  ascertain- 
ing the  intent.  But  in  Knox  v.  Jordan^  5  Jones'  Eq.,  at 
p.  176,  the  Court  finally  settled  down  upon  and  adopted 
exactly  the  opposite  theory  as  the  true  exposition  of  the 
law.  After  Harris  v.  Harris^  7  Ired.  Eq.,  Ill,  had  been 
in  effect  overruled,  the  rule  which  was  afterwards  gath- 
ered from  that  opinion  by  the  Judge  who  wrote  Hardy 
v.  Holly  was  upheld  upon  the  ground  that  it  was  not 
willing  ''  to  depart  further  from  the  principles  of  the  com- 
mon law  in  relation  to  the  disabilities  of  married  women, 
and  run  into  the  labyrinth  of  difficulties  whicli  allows  the 
doctrine  whereby  they  are  treated  9i^  femes  sole^ 

The  difference  in  the  two  lines  of  authorities  grows  out 
of  the  fact  that  deeds  of  settlenjent  are  interpreted  under 
different  rules  of  construction.  The  theory  upon  which 
this  Court  has  heretofore  acted  is,  that  grants,  like  statutes, 
will  be  construed  strictly  in  determining  whether  they 
abrogate  a  common-law  rule.  The  idea  present  in  the 
mind  of  this  Court  was  that  while  the  right  of  the  grantor 
to  enlarge  the  powers  of  a  feme  covert  was  conceded,  his 
intent  to  do  so  must  be  plainly  expressed  in  order  to  prove 
operative  in  relieving  a  woman  from  her  common-law  dis- 
ability. Chancellor  Kent  said  in  Methodist  Church  v. 
Jacques^  snpra^  at  p.  113  :     "  Her  (the   wife's)   incapacity 
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is  general,  and  the  exception  is  to  be  taken  strictly  and  to 
be  shown  in  every  case,  because  it  is  against  the  general 
policy  and  immemorial  doctrine  of  the  law.  These  very 
settlements  are  intended  to  protect  her  weakness  aG:ainst 
her  husband's  power,  and  her  maintenance  against  his  dis- 
sipation. It  is  a  protection  which  this  Court  allows  her 
to  assume  or  her  friends  to  give,  and  it  ought  not  to  be 
rendered  illusory. " 

It  is  like  putting  new  cloth  upon  old  garments  to 
attempt  to  fit  the  English  doctrine,  or  any  rule  that  grows 
ont  :f  it  as  a  logical  »^equence,  to  the  principle  adopted 
here.  If,  as  Chancellor  Kent  says  supra^  "  the  very  set- 
tlements are  intended  to  protect  her  weakness  against  her 
husband's  power,  and  her  maintenance  against  his  dissipa- 
tion," it  must  follow  that  the  duty  of  shielding  her  from 
such  evils  devolves  upon  him  ipso  facto  by  the  limitation 
of  an  estate  to  him  as  trustee  for  the  sole  and  separate  use 
of  a  feme  covert.  If  the  special  duty  and  authority  of 
protecting  her  by  the  exercise  of  the  veto  power  upon 
attempted  sales  by  her  with  the  joinder  of  tiie  husband  are 
imposed  upon  him  by  tlie  grantor,  then  it  follows  that  the 
Statute  of  Uses  does  not  transmit  the  legal  estate  and 
thereby  disable  the  trustee  to  give  the  contemplated  pro- 
tection, and  if  it  does  not  pass  out  of  him  by  force  of  the 
statute,  it  can  only  pass  by  his  joinder  in  a  deed.  It  is 
not  sufficient  to  cite  authorities  from  the  English  and  other 
courts  where  it  is  held  that  no  s})ecial  duty  devolves  upon 
the  trustee  outside  of  what  is  specifically  mentioned  in  the 
deed  of  settlement,  for  under  that  theory  of  course  the 
trustee  is  charged  with  no  special  trust,  and  the  legal  estate 
passes  to  the  -feme  covert.  The  rule  that  where  in  a  con- 
veyance to  uses  the  grantee  is  charged  with  a  special  duty 
in  reference  to  the  property,  a  trust  is  created,  is  universal, 
whatever  may  be  the  differences  in   its  application.     But 
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when  we  hold  that  a  special  trust  is  created  by  certain 
language,  and  the  English  courts  or  others  in  this  country 
hold  that  it  gives  rise  only  to  a  naked  trust,  it  must  follow 
that,  under  one  theory  the  legal  estate  is  put  into  the 
trustee  for  the  protection  of  the  cestui  que  trusty  while 
under  the  English  doctrine  it  is  transmitted  by  the  statute. 

"  The  same  considerations  (says  Dr.  Minor,  2  Inst.,  187, 
213)  which  before  the  statute  induced  the  courts  of  ef]uity 
to  decline  to  interfere  with  the  possession  of  the  person 
seized — namely,  because  such  possession  was  requisite  for 
the  purposes  of  the  transaction,  led  to  the  construction 
that  special  trusts  were  not  executed  by  the  statute,  but 
remained  as  before,  equitable  estates  only." 

Before  the  passage  of  27  Hen.  YIII.,  the  cestui  que  use 
could  as  a  general  rule  invoke  the  aid  of  the  Ecclesiasti- 
cal court  to  compel  a  recusant  feoffee  to  uses  to  convey 
the  legal  estate  to  him  or  to  any  other  person  he  might 
designate  (2  Minor's  Inst.,  211  (185)  but  where  the  con- 
veyance to  the  cestui  que  trust  would  disable  the  feoffee 
from  performing  or  prevent  the  performance  of  a  duty, 
which  it  was  intended  bv  the  feoffor,  as  evidenced  bv  the 
very  terms  of  the  declaration  made  cotemporaneously  with 
the  livery,  should  devolve  upon  the  feoflee,  the  court  of 
equity  refused  to  aid  in  defeat!  g  instead  of  carrying  out 
the  intention  of  the  feoffor.  Washburn  in  explaining  the 
nature  of  indirect  trusts  arising  from  the  failure  of  the  stat- 
ute to  execute  says:  '"Thus,  for  illustration,  a  grant  or 
devise  to  A.  in  trust  for  B.,  or  to  j)ermit  B.  to  take  rents 
and  profits,  would  be  an  executed  trust  in  B.  unless  B.  iras 
a  feme  covert^  when  in  order  to  carry  out  the  grantor's  or 
devisor's  intent  it  would  be  a  trust  or  use  not  exe<*uted." 
2  Wash.  Real  Prop.,  4S8  (103).  Acting  upon  the  rule 
laid  down  in  Kao.v  v.  Jordan  thwi  ^  feyne  core rt  was  eman- 
cipated from  her  common-law  disabilities  only  to  the  extent 
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that  the  deed  of  settlement  expressly  clothed  her  with 
greater  power,  and  upon  the  doctrine  of  Chancellor  Kent, 
approved  in  Hardij  v.  Holly  that  the  conveyance  to  the 
sole  and  separate  use  of  a  married  woman  ex  vi  ter- 
mini implied  a  purpose  on  the  part  of  the  grantor 
to  protect  her  against  the  solicitations  of  a  thrift- 
less hiifiband,  this  Court  could  not  have  reached 
any  other  conclusion  than  that  the  transmission  of 
the  possession  to  the  wife,  where  it  vested  in  the  trustee 
for  a  special  purpose,  would  tend  to  defeat  the  express 
object  of  the  grantor,  and  that  it  would  be  divested  only 
bv  a  conveyance  in  which  he  and  the  cestui  qxie  trust 
should  join.  The  Statute  of  Uses  substituted  for  27  Hen. 
YIII.  (CV><Z6,  Sec.  1330)  provides  that  the  possession  of  the 
bari^ainee  shall  be  transferred  to  the  bargainee  as  perfectly 
as  if  the  bargainee  ''had  been  enfeoffed  at  common-law 
with  liverv  of  seizin  of  the  land  intended  to  be  conv(3ved," 
&e.  The  case  of  Wilder  v.  Ireland^  8  Jones,  85,  was  one 
in  which  the  distinction,  which  was  familiar  to  those  who 
enjoyed  the  privilege  of  his  instruction,  was  sharply 
drawn  by  Chief  Justice  Pearson  as  to  the  operation  of 
this  statute  in  transferring  the  legal  estate,  where  the  con- 
veyance was  for  the  use  oX 2i.  fe7ne  covert.  There,  the  Court 
held  that  where  a  devise  was  to  a  trustee  "  to  the  use  and 
benefit  of  my  daughter  p]."  for  life,  the  statute  executed  the 
nse  by  transferring  the  legal  estate  to  her  for  life.  But  in 
the  discussion  the  learned  Chief  Justice  for  the  Court  said  : 
"Where  one  person  is  seized  to  the  use  of  another,  the 
statute  carries  the  legal  estate  to  the  person  having  the 
use.  But  three  classes  of  cases  are  made  exceptions  to  its 
opfration,  i.  e.,  where  a  use  is  limited  on  a  use,  (2)  where 
a  trustee  is  not  seized  bur  only  possessed  of  a  chattel  inter- 
est, and  (3)  where  the  purposes  of  the  trust  make  it  neces- 
sary for  the  legal  estate  and  the  use  to  remain  se|)arate,  as 
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in  the  case  of  land  conveyed  for  tlie  sepHrate  use  and 
maintenance  of  a  married  woman.  This  is  familiar  learn- 
ing. See  Black.  Com."  If  the  statute  executed  the  use, 
though  the  husband  and  wife  were  deemed  to  be  jointly 
seized,  the  rights  of  tlie  wife  were  so  merged  by  the  cover- 
ture that  the  husband  alone  was  at  common-law 
entitled  to  the  rents  and  profits.  I  Wash.,  supra^  star  p. 
276.  The  same  author  (star  p.  278)  adverts  to  the  fact 
that  in  some  of  the  States  the  English  rules  of  Chancery 
are  adopted,  while  "  in  others  the  wife  is  not  permitted 
to  go  beyond  the  power  expressly  given  by  the  deed  of  set- 
tlement." In  a  note.  South  Carolina,  Mississippi,  Tenn- 
essee, Virginia  and  Rhode  Island  are  enumerated  along 
with  Pennsylvania  as  among  the  States  adherinii:  to  the 
American  rule,  though  he  failed  to  mention  the  fact  which 
Pomeroy  notices  that  North  Carolina  belongs  to  the  same 
class. 

Upon  the  direct  authorities  cited  from  our  own  Reports 
as  well  as  upon  the  fundamental  principles  as  interpreted 
bv  this  Court,  we  conclude  : 

1.  That  where  a  woman  acquin  s  the  title  to  land  before 
or  after  marriage  without  any  quali  Heat  ion  of  or  restric- 
tion upon  her  right  of  alienation,  she  can  dispose  of  it  dur- 
ing her  lifetime  only  .in  the  way  pointed  out  in  the  Con- 
6titutit)n  (Art.  X.,  Sec.  6). 

2.  That  the  Constitution  imposes  no  limitation  upon 
the  right  of  a  grantor  or  devisor  to  restrict  or  enlarge,  by 
the  terms  of  the  instrument,  through  which  title  passes, 
h e r  / UH  disponendi, 

3.  That  the  words  *'  for  the  sole  and  separate  use,"  or 
equivalent  language  qualifiying  the  estate  of  a  trustee  for 
a  married  w^oman,  must  be  construed  as  manifesting  the 
intent  on  the  ])art  ^>f  the  grantor  to  limit  her  right  of  alien- 
ation  to  the  mode  and   manner  expressly  provided  in, the 
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instrument  by  which  the  estate  is  created.  In  the  former- 
opinion  the  case  of  JVorris  v.  Luther  was  referred  to,  and 
some  obvious  distinctions  between  the  facts  there  and  in 
other  authorities  cited  were  mentioned.  But  there  was  a 
broad  intimation  that  in  so  far  as  the  opinion  in  that  case 
could  be  construed  as  antagonizing  the  doctrine  of  Knox 
y.  Jordan^  Hardy  v.  Holly  and  the  later  adjudications,  it 
must  be  considered  as  modified.  The  petition  is  dis- 
missed. 

Dismissed.. 


HARDY  COLLINS  v.  YOUNG  BROTHERS. 

Practice — Reference —  Waiver  of  Jury — Findings  of  Ref- 
eree— Apj)eal — Assignment  of  Errors. 

1.  Where  an  order  of  reference  is  made  at  plaintiff's  request,  or 

without  objection  by  him,  the  right  to  a  trial  by  jury  is 
thereby  waived  and  cannot  be  recalled  except  by  consent  of 
all  parties. 

2.  The  flndingg  of  fact  by  a  referee,  when  there  is  any  evidence  to 

support  them,  is  conclusive. 

3.  Where  no  error  is  assigned  on  appeal  the  judgment  below  will 

be  affirmed. 

Civil  action,  heard  before  TimherlaJce^  J.^  at  Fall  Term, 
1895,  of  Harnett  Superior  Court.  There  was  judgment 
for  the  defendant  and  plaintiff  appealed. 
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Messrs,  L,  B.  Chapin  and  W,  E,  Murchison^  for  plaint- 
iif  (appellant). 

Mr.  F.  B.  Jones ^  for  defendant. 

Faircloth,  C.  J. :  At  the  trial,  but  before  the  case  was 
heard,  the  plaintiif  demanded  a  jury  trial,  which  was 
refused.  In  the  case  sent  to  this  Court  bv  his  Honor  it 
appears  that  when  the  order  of  reference  was  made,  the 
plaintiff  interposed  no  objection,  and  also  that  the  order 
was  made  at  the  plaintiff's  request.  This  was  a  waiver 
of  the  right  to  a  jury  trial  w-hich  could  not  be  recalled 
except  by  consent.  Driller  Co.  v.  Worthy  117  N.  C,  515, 
where  the  authorities  are  collected. 

The   findings    of    fact  by    the    referee,  when    there    is 

any  evidence,  are  not  reviewable     in     this    Court.      The 

exceptions   made  before  the  referee   in  this  case  are  not 

reviewable    here.     The    case    states    that    the     plaintiff 

excepted  \o  the  judgment,  but  no  errors  are  assigned,  so 

that  in  this  respect  there  is  nothing  before  us. 

Affirmed. 


D.  A.  CAMERON  v.  CONSOLIDATED  LUMBER  COMPANY. 

Lahorer^s  Lien — Notice. 

Under  Section  1784  of  The  Code  requiring  the  claim  for  a  laborer's 
lien  to  be  filed  in  detail,  specifying  the  labor  performed  and 
the  time  thereof,  plaintilT  filed  his  claim  as  follows  before  a 
justice  of  the  peace :  **  J.  8.  C,  owner  and  possessor,  to  D.  A. 
C,  October  22,  1894.  To  122^  days  of  labor  as  sawyer  at  his 
saw  mill  on  Jumping  Run  Creek,  from  1st  October,  1893,  to 
August  81,  1804,  $127.24.  (Signed)  D.  A.  C,  Claimant,"  which 
was  sworn  to  :  Held^  the  claim  as  tiled  was  a  reasonable  and 
substantial  compliance  with  the  statute. 
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Civil  action,  to  enforce  a  laborer's  lien  in  favor  of 
plaintiff  against  J.  S.  Cameron,  heard  on  appeal  from 
justice's  judgment  before  Timherlake^  •/.,  at  November 
Term,  1895,  of  Harnett  Superior  Couit.  The  Consoli- 
dated Lumber  Company  interpleaded  as  owner  of  the 
propert}^  upon  which  the  lien  was  filed.  His  Honor  ren- 
der(?d   the  following  judG:ment : 

"  This  cause  coming  on  to  be  heard  at  a  superior  court 
at  Lillington,  on  November  25,  1895,  E.  W.  Timherlake^ 
Judge^  presiding,  and  being  heard,  and  it  having  been 
agreed  that  the  judgment  of  the  justice  of  the  peace  should 
be  affirmed  if  the  court  should  be  of  the  opinion  that  the 
bill  of  particulars  filed  by  plaintiff  was  in  accordance  with 
the  provisions  of  the  statute  with  regard  to  liens,  and  for 
the  deferidant  if  the  court  should  be  of  the  contrary  opin- 
ion, and  the  court  being  of  the  opinion  that  the  said  bill 
of  particulars  conforms  to  the  requirements  of  the  statute, 
it  is  considered,  ordered  and  adjudged  that  the  plaintiff 
recover  of  defendant,  J.  S.  Cameron,  the  Consolidated  Lum- 
ber Company,  and  the  sureties  on  the  defendant's  undertak- 
ing on  ap|>eal,  H.  McD.  Robinson  and  R.  M.  Nimocks,  the 
sum  of  ninety-five  dollars  ($95)  with  interest  thereon  from 
Octobei  2'id,  1894,  until  paid,  and  the  cost  to  be  taxed  by 
the  clerk." 

The  defendant  appealed  irom  the  judgment  rendered. 

Mr,  O.  J.  Speara^  for  plaintiff. 

Messrs.  Rohinson  ik  Bidgood^  for  defendant  (appellant). 

Faircloth,  C.  J.  :  This  action  was  instituted  to  enforce 
a  laborer's  lien  under  The  Code^  Sectioiis  1781  and  1784, 
requiring  the  claim  to  be  filed  in  detail,  specifying  the 
labor  performed  and  the  time  thereof.  The  notice  to  J.  S. 
Cameron,  the  owner,  was  that  the  plaintiff  "  has  filed  a 
lien  for  work  and  labor  performed  on  all  the  lot  of  lumber 
now  on  the  yard  of  your  saw  mill  on  Jumping  Run  Creek 
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in  said  township  and  county — the  plaintiff  performing:  the 
work  .:f  sawver  in  the  manufacture  of  all  of  said  lumber/* 
and  refers  to  the  bill  filed  with  the  Justice  of  the  Peace 
Johnson.  The  claim  filed  w^as  in  these  words:  ''J.  S. 
Cameron,  owner  and  possessor,  to  A.  D.  Cameron — 1894, 
October  22:  To  122i  days  of  lal)or  as  sawyer  at  his  saw 
mill  on  Jumping  Run  Creek  in  Harnett  countVi  and  jrt  his 
old  mill,  from  1st  October,  1893,  to  August  31,  1894 — 
$137.24.     (Signed)  D.  A.  Cameron,  claimant." 

The  plain tift' had  judgment  in  which  his  Honor  states 
that  it  had  ''been  agreed  that  the  judgment  of  the  jus- 
tice of  the  peace  should  be  afiirmcd  if  the  court  should  be 
of  opinion  that  the  bill  of  particulars  filed  by  the  plaintiff 
was  in  accordance  with  the  provisions  of  the  statute  with 
regard  to  liens,"  but,  if  otherwise  for  the  defendant.  This 
is  the  sole  question  presented  to  this  Court.  We  think  the 
bill  filed  is  a  reasonable  and  substantial  compliance  with 
the  statute.  No  one  need  misunderstand  it  who  should 
become  interested  in  the  property.  The  subject  is  more 
fully  treated  in  Cook  v.  Co?jb,  101  N.  C,  <)8. 

Attirmed. 


BARNEY  JOHNSON  v.  Z.  RICH,  Administrator. 

TFiV/i^'.v,? — Tef<t  177107} y^   Co7npeiet)ci/   of — Tram^actiotiH    with 

Deceased  I ^e rson . 

In  an  action  against  an  administrator  for  fees  incurred  as  witness 
for  his  intestate,  the  plaintiff  is  not  precluded  by  Sec.  590  of 
The  Code  from  testifying?  that  he  attended  court  as  a  witness 
for  the  intestate  and  as  to  the  number  of  days  he  so  attended 
(it  appearing  that  his  witness-tickets  issued  to  him  and  died 
with  the  clerk  had  been  lo!*t  by  the  burning  of  the  court- 
hoatse)  since  they  were  facts  of  which  others  equally  with 
the  intestate  had  knowled^^e. 
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Civil  action,  heard  at  Spring  Term,  1896,  of  Harnett 
Superior  Court,  before  Mclver^  J,  There  was  a  judgment 
for  plaintiff  and  defendant  appealed.  The  facts  appear  in 
the  opinion  of  Associate  Justice  Furches. 

Mesuf's.  H,  E,  Norriff  and  O.  J.  Spea7'8y  for  plain  tiif. 
Mr.  L,  B.  Chapin^  for 'defendant  (appellant). 

FuROHES,  J. :  One  Benjamin  Johnson  had  an  action  of 
ejectment  against  defendant's  intestate  during  his  life-time, 
and  plaintiflF  alleges  that  he  was  summoned  as  a  witness 
by  the  sheriff  of  Harnett  county  for  the  defendant  in  that 
action,  and  attended  court  as  such  for  a  number  of  terms; 
that  he  filed  his  witness  ticket  in  the  clerk's  office  ;  that 
the  court  house  has  since  been  burned  and  his  tickets 
destroyed  bv  the  fire. 

Plaintiff  was  allowed  to  testify,  under  the  objection  of 
defendant,  that  he  attended  court  as  a  witness,  and  the 
nnmber  of  days  he  so  attended.  Defendant's  objection 
was  overruled  and  he  excepted.  This  is  the  only  point  in 
the  case. 

The  objection  is  put,  under  Section  590  of  The  Code^  as 
a  transaction  with  the  deceased.  This  Section  has  given 
rise  to  a  great  many  questions — it  being  an  entire  depart- 
ure from  the  common-law  rule.  But  this  Court,  soon  after 
its  enactment,  in  construing  the  proviso  which  prohibited 
parties  in  interest  fjom  testifying  as  to  "communications 
and  transactions"  with  deceased  persons,  gave  as  a 
reasoa  for  this  exception  to  the  general  rule  that  all  per- 
sons might  be  witnesses  in  their  own  behalf,  and  placed  it 
upon  the  ground  that  the  only  person  who  could  contra- 
dict such  testimony  was  dead.  IlallyhuTton  \ ,  Dohaon^  65 
N.  C,  88.  But  they  did  not  extend  the  exception  so  far 
as  to  exclude  an  interested  witness,  because  the  deceased, 
if  living,  might  contradict  what  he,  swore.    To  give  it  this 
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broad  construction  would  exclude  every  interested  witness 
and  destroy  the  general  rule,  and  in  effect  invalidate  the 
statute.     Isenhour  v.  Isenhonr^  64  X.  C,  640. 

Applying  the  rules  laid  down  in  these  cases,  it  would 
seem  that  this  evidence  was  comp-jtent.  It  does  not  seein 
to  be  a  transaction  or  communication  between  plaintiff 
and  defendant's  intestate ;  but  it  is  certainly  not  such  a 
transaction  or  communication  as  the  intestate  alone  had 
knowledge  of  and  could  have  contradicted. 

It  was  held  by  this  Court  in  Gray  v.  Cooper^  65  N.  C.^ 
183,  that  while  the  plaintiff  could  not  testify  as  to  the  con- 
tract of  hiring  his  slaves  to  the  defendant's  intestate,  he 
might  testify  that  defendant's  intestate  had  them  in  his 
possession  during  the  the  years  1862  and  1863,  as  this  was 
a  matter  that  might  be  contradicted  by  others. 

In  March  v.  Verble,  79  N.  C,  10,  it  was  held  that  while 
the  plaintiff  could  not  testify  as  to  the  contract  with 
defendant's  intestate,  he  might  testify  that  he  had  owned 
the  "  bull  "  and  that  it  was  the  only  one  of  the  kind  he 
had  owned. 

In  Coican  v.  Layhurriy  116  N.  C,  526,  it  was  held  that 
plaintiff  was  competent  to  prove  that  she  carried  pro- 
visions to  defendant's  intestate,  while  she  was  sick;  that 
this-  was  not  a  transaction  between  plaintiff  and  defend- 
ant's intestate,  that  fell  under  the  exception  in  Section  590. 

The  only  case  cited  and  relied  on  by  defendant's  counsel 
was  Kirk  v.  Barnhart^  74  N.  C,  653.  There  is  no  dis- 
cussion in  that  case  of  the  point  decided,  and  we  cannot 
give  it  the  construction  contended  for  by  defendant.  To 
do  so  would  be  to  put  it  out  of  harmony  with  too  many 
decisions  of  this  Court. 

As  we  are  instructed  by  the  authorities  cited,  the  judg- 
ment of  the  court  below  must  be  affirmed. 

No  Error.     Affirmed. 
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HANOVER  NATIONAL  BANK  v.  R.  P.  HOWELL,  et  al. 

Feme     Covert — Contract — Married      Wofnan^s     Sej}arate 

Estate — Conflict  of  Laws, 

Where  a  married  woman  domiciled  in  this  State  makes  a  con- 
tract solvable  in  another  state,  her  liability  therein  can  be 
enforced  in  our  Courts  only  in  the  same  cases  in  which  it 
could  be  enforced  if  the  contract  was  solvable  in  this  State. 
(Armstrong  v.  Best,  112  N.  C,  59,  approved.) 

This  was  a  civil  action,  tried  at  April  Term,  1895,  of 
Wayne  Superior  Court,  before  Starhuck^ «/.,  and  a  jury. 

It  was  admitted  that  the  plaintiff  was  ei. titled  to  judg- 
ment against  the  defendant,  R.  P.  Howell.  The  following 
issue  was  submitted  to  the  jury  : 

What  is  plaintiiF  entitled  to  recover  of  the  defendant,. 
Ella  D.  Howell  ? 

It  was  in  evidence  that  on  the  15th  day  of  May,  1893,. 
the  plaintiff  was  a  National  Bank  duly  incorporated  and 
engaged  in  the  business  of  banking  in  the  city  of  New 
York,  state  of  New  York. 

It  was  further  in  evidence  that  the  defendant  Ella  D. 
Howell  was  at  the  said  time  and  is  now  a  married  woman 
and  the  wife  of  the  defendant  K.  P.  Howell  and  that  she 
toj^ether  with  her  said  husband  then  resided  and  has  since 
continuously  resided  in  Goldsboro,  North  Carolina. 

It  was  further  in  evidence  that  on  the  said  15th  day 
May,  1893,  the  defendants  R.  P.  Howell  and  Ella  D.  How- 
ell, for  a  valuable  consideration,  executed  and  delivered 
to  the  plaintiff  their  note  in  the  following  words  and  fig- 
ures, to-wit : 

$1,500.  '  May  15,  1893. 

Four  months  after  date  we  promise  to  pay  to  the  order 
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of  The  Hanover  National  Bank  of  New  York  fifteen  hun- 
dred dollars  at  Hanover  National  Bank,  New  York. 
Value  received.  (Sighed) 

R.  P.  Howell, 
Ella  D.   Howell. 

That  the  defendant,  Ella  D.  Howell,  signed  the  same  as 
the  surety  of  the  said  R.  P.  Howell ;  that  the  said  defend- 
ants sio:ned  the  said  note  at  their  residence  in  Goldshoro, 
North  Carolina,  and  it  was  sent  to  plaintiff,  in  the  city  of 
New  York,  to  be  discounted  there,  and  that  the  same  was 
discounted  V)y  the  plaintiff  at  its  place  of  business  in  New 
York,  and  the  amount  of  the  same,  less  the  discount,  applied 
to  the  credit  of  the  defendant,  R.  P.  Howell. 

It  was  further  in  evidence  that  at  the  time  of  the  exe- 
cution of  the  said  note  the  plaintiff  knew  that  the  defend- 
ant, Ella  D.  Howell,  was  a  married  woman,  and  tha*-  she 
executed  the  said  note  as  surety,  and  that  she  resided  in 
North  Carolina. 

It  was  admitted  that  the  statute  in  force  in  the  state  of 
New  York,  at  the  time  of  the  signing  of  the  said  note  by 
the  defendant,  Ella  D.  Howell,  being  Chapter  381  of  the 
Laws  of  1884,  reads  as  follows: 

(The  statute  is  set  out  in  the  opinion  of  Associate  Jus- 
tice Clark.) 

His  Honor  charged  the  jury  that  in  no  aspect  of  the 
evidence  was  the  plaintiff  entitled  to  recover  ai^ainst  the 
defendant,  Ella  D.  Howell,  and  directed  them  to  answer 
the  issue  submitted,  "  Nothing." 

Plaintiff  excepted.  Verdict  in  accordance  with  his 
Honor's  instructions,  and  from  the  judgment  thereon 
plaintiff  appealed. 

Messrs  Aycock  cfe  Danieh^  for  ])laintiff  (ap]>elhint). 
Mr,   W.  C.  Munroe^  for  defendants. 
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Clark,  J. :  In  Pippen  v.  Wesson^  74:  N.  C,  437,  445,  it 
is  said,  *^  The  Legislature  may  abolish  all  the  incapacities 
of  married  women,  and  give  them  full  power  to  contract 
?i^  femes  sole.  The  question  is,  Has  it  done  so  ^  "  The 
Court  proceeded  to  answer  the  question  by  holding  that 
the  Legislature  had  not  done  so  and  that  in  a  cat^e  exactly 
like  the  present  ihefeme  covert  had  incuired  no  legal  lia- 
bility by  her  signature  to  a  similar  obligation,  it  not  being 
for  her  benefit  nor  charged  upon  her  separate  estate. 
That  case  has  been  held  ever  since  to  be  thet^ettled  law  in 
North  Carolina. 

The  plaintiff  contends  that  this  case  does  not  come 
under  the  rule  because  the  note  was  payable  in  New  York, 
and  that  bv  the  laws  of  that  state  a  married  woman  is  lia- 
ble  upon  an  obligation  like  the  present.  The  law  in  force 
tliere  is  as  follows,  being  Ch.  381,  Acts  1S84,  of  New  York: 

'*  Section  L  A  married  woman  mav  contract  to  the  same 
extent,  with  like  effect  and  in  the  same  form  as  if  unmar- 
ried, and  she  and  her  separate  estate  shall  be  li^ible  thereon, 
whether  such  contract  relates  to  her  separate  business  or 
estate  or  otherwise,  and  in  no  case  shall  a  charge  upon 
her  separate  estate  be  necessary. 

'*  Section  IL  Provided  that  this  act  shall  not  apply  to  any 
contract  that  shall  be  made  between  husband  and  wife." 

Whether  the  adoption  of  a  similar  statute  here  would 
not  cure  many  abuses  which  now  exist  and  would  not  be 
more  in  accordance  with  the  liberal  intent  of  the  constitu- 
tional provision  as  to  married  woman  (Art.  X.,  Sec.  i\)  is  a 
matter  addressed  to  the  judgment  of  the  Legislature.  Our 
statute  is  still  the  same  that  was  in  force  when  Pippen  v. 
Wesson  was  decided. 

But  it  was  earnestly  and  ably  contended  by  the  counsel 
for  appellant  that,  though  our  policy  in  this  regard  is  set- 
tled  until    our    statute    shall    be    changed,    this   contract 
118—18 
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16  sale  of  his  land  for 
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only,  BO  far  as  the  purchaser  is 
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,  for  his  failure  to  give  the  notice  required 

.as  a  oontrovp:r8y,  submitted  without  action,  and 

urd  by  his  Honor,  Judge  James  D.  Mclver^  at  Chambers^ 
in  Lillington,  N.  C,  February  19,  1896,  at  the  request 
^nd  by  the  consent  of  both  parties  to  the  controversy  ;  and 
from  the  judgment  therein  rendered  by  the  judge  the 
plaintiff  appealed  to  the  Supreme  Court. 

The  submission  of  the  controversy  and  the  judgment 
rendered  are  as  follows,  to-wit : 

"  W.  M.  Sanders  and  John  E.  Earp,  being  parties  to  a 
questiou  in  difference,  which  might  be  the  subject  of  a  civil 
action,  present  a  submission  of  the  same  to  the  court  for 
its  decision,  as  follows  : 

"  On  the  first  Monday  of  May,  1893,  a  tract  of  land,  sit- 
uate in  the  County  of  Johnston,  the  property  of  said  John 
E.  Earp,  described  as  follows — that  tract  in  O'Neal's  town- 
ship whereon  said  Earp  now  lives,  adjoining  the  lands  of 
Turner  Eason,  W.  T.  Jones,  W.  S.  Eason,  J.  W.  B.  Wat- 
Bon,  T.  T.  Oliver  and  others,  containing  one  hundred  and 
fifty^nine  acres,  more  or  less — was  sold  by  J.  T.  Ellington, 
the  sheriff  of  said  county,  for  taxes  lawfully  due  thereon 
and  unpaid  for  the  year  1892. 
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being  solvable  in  New  York,  the  liabilities  of  the  married 
woman,  though  resident  here,  must  be  enlarged  to  the 
extent  of  the  New  York  statute.  But  her  liability  is 
sought  to  be  enforced  in  our  courts  and  against  her  prop- 
erty within  the  jurisdiction  of  this  state,  and  under  our 
present  statute  by  our  precedents  judgment  cannot  be 
given  against  her,  since  a  judgment  would  be  a  charge 
upon  her  real  estate  (if  she  has  any),  and  she  cannot  charge 
it  except  upon  privy  examination.  Farthing  v.  Shields, 
106  N.  C,  289  ;  Thompson  v.  Smith,  Ibid,,  357.  Nor  can 
the  plaintifl*  recover  against  her  because  the  complaint 
neither  alleges  that  she  has  separate  property  nor 
describes  it,  and  it  is  admitted  that  the  debt  was  not 
incurred  for  her  benefit  and  is  not  charged  on  her  estate. 
Dougherty  v.  Sprinkle,  88  N.  C-,  300 ;  Flaum  v.  Wallace, 
103  N.  C,  296 ;  Baker  v.  Garris,  108  N.  C,  218 ;  Green  v. 
Ballard,  116  N.  C,  144. 

But  it  is  unnecessary  to  discuss  the  subject  further  since 
tlie  point  nc^w  in  issue  was  fully  considered  in  the  very 
•careful  and  well  considered  opinion  delivered  by  Shepherd, 
<]).  J.,  in  Arm,8irong  v.  Best,  112  N.  C,  59,  in  which  case 
the  authorities  were  cited  and  reviewed,  and  it  was  held 
that  where  a  married  woman  domiciled  in  this  state  makes 
a  contract  solvable  in  another  state  her  liability  thereon 
can  be  enforced  in  our  courts  only  in  the  same  cases  in 
which  it  could  be  enforced  if  the  contract  was  solvable  in 

this  state. 

Affirmed. 
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W.  M.  SANDERS  v.  JOHN  EARP. 

Tax  Deed — Validity — Notice   of  Sale  to    Tax  Payer — 

Duty  of  Sheriff, 

1.  Though  by  the  Reveaue  Act  of  1891  the  sheriff  is  directed  to 

give  notice  by  mail  to  a  tax  payer  of  the  sale  of  his  land  for 
taxes,  yet  the  failure  to  give  sach  notice  is  declared  by  the 
same  Act  to  be  an  irregularity  only,  so  far  as  the  purchaser  is 
concerned,  and  does  not  invalidate  the  deed  for  the  land. 

2.  Semble,  that  the  sheriff  would  be  liable  to  the  owner  of  the 

land,  in  damages,  for  his  failure  to  give  the  notice  required 
by  the  statute. 

This  was  a  controversy,  submitted  without  action,  and 
heard  by  his  Honor,  Judge  James  D.  Mclver^  at  Chambers^ 
in  Lillington,  N.  C,  February  19,  1896,  at  the  request 
and  by  the  consent  of  both  parties  to  the  controversy  ;  and 
from  the  judgment  therein  rendered  by  the  judge  the 
plaintiff  appealed  to  the  Supreme  Court. 

The  submission  of  the  controversy  and  the  judgment 
rendered  are  as  follows,  to-wit : 

"  W.  M.  Sanders  and  John  E.  Earp,  being  parties  to  a 
question  in  difference,  which  might  be  the  subject  of  a  civil 
action,  present  a  submission  of  the  same  to  the  court  for 
its  decision,  as  follows  : 

"  On  the  first  Monday  of  May,  1893,  a  tract  of  land,  sit- 
uate in  the  County  of  Johnston,  the  property  of  said  John 
E.  Earp,  described  as  follows — that  tract  in  O'Neal's  town- 
ship whereon  said  Earp  now  lives,  adjoining  the  lands  of 
Turner  Eason,  W.  T.  Jones,  W.  S.  Eason,  J.  W.  B.  Wat- 
son, T.  T.  Oliver  and  others,  containing  one  hundred  and 
fifty-nine  acres,  more  or  loss — was  sold  by  J.  T.  Ellington, 
the  sheriff  of  said  county,  for  taxes  lawfully  due  thereon 
and  unpaid  for  the  year  1892. 
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"  That  a  certificate  was  lawfully  executed  to  the  pur- 
chaser at  said  sale,  and  said  Earp  failed  to  redeem  the  land 
during  the  time  prescribed  by  law. 

"That  within  the  time  prescribed  by  law,  said  certifi- 
cate was  duly  and  properly  transferred  and  assigned  by  the 
said  purchaser  at  the  sherifTs  sale,  in  accordance  with  the 
statute,  to  said  Sanders,  and  also  within  the  time  prescribed 
by  law  ;  and,  after  the  time  for  redemption  of  the  said  tract 
of  land  had  expired,  the  sherifl'  executed  and  delivered  to 
said  W.  M.  Sanders,  upon  surrender  of  the  certificate,  a 
good  and  suflScient  deed,  according  to  law,  properly  con- 
veying the  tract  of  land  above  described. 

"  That  all  the  requirements  of  law,  relative  to  the  sale 
of  said  tract  of  land  for  taxes  and  the  execution  of  said 
deed,  were  complied  with,  except  tiiat  said  Earp  was  not 
notified  by  the  sheriff  through  the  mail  of  said  sale,  but 
that  notice  of  the  sale  was  made  accordintc  to  law  for  four 
consecutive  weeks  in  the  Smithfield  Ilerald^  a  newspaper 
published  in  said  count}'^,  and  designated  by  the  commis- 
sioners of  Johnston  county. 

"  That  said  Earp  is  in  possession  of  the  land  and  refuses 
to  surrender  possession  of  the  same,  but  that  said  Sanders 
does  not  seek  to  recover  the  annual  rental  value  of  the 
same. 

''  Wherefore,  said  W.  M.  Sanders  and  J.  E.  Earp,  desir- 
ous of  saving  the  costs  of  a  civil  action,  respectfully  ask 
your  Honor  to  decide  who  is  the  owner  and  entitled  to  the 
possession  of  the  tract  of  land  upon  the  facts  above 
stated." 

His  Honor  rendered  judgment  for  the  defendant  and 
the  plaintiff  appealed. 

Messrs.  Shepherd  &  Bushee^  for  plaintiff  (appellant). 
No  counsel,  contra. 
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Montgomery,  J. :  Before  the  Revenue  Aet  of  1887  the 
laws  put  upon  the  purchasers  of  lands  at  tax  sales,  who 
claimed  by  deed  from  the  sheriff,  the  burden  of  proving  the 
regularity  of  most  of  the  proceedings  under  which  the  sales 
wefe  made,  and  especially  that  part  of  the  proceedings  which 
required  of  the  sheriff  to  give  notice  of  the  intended  sale 
to  tlie  person  who  held  the  legal  title  to  the  land.  The 
act  above  referred  to  reversed  the  whole  spirit  of  our  laws 
in  respect  to  the  sale  of  land  for  taxes  and  ma  le  either  a 
presumption  of  en  tire  regularity  in  favor  of  the  purchaser,  or 
declared  errors  and  njistakes  mere  irregularities,  from  the 
levying  of  the  taxes  by  the  commissioners  to  the  sale  of 
the  property,  including  the  sheriff's  deed,  if  the  taxes  were 
lawful  and  there  was  no  fraud  in  the  sale,  or  unless  the 
taxes  had  been  paid  and  erroneously  entered  by  the  sheriff 
on  his  books  as  a  credit  to  another  person  for  his  taxes. 
However,  in  the  Act  of  18S7  there  was  a  njost  important 
and  salutary  provision  which  has  been  omitted  in  all  the 
subsequent  revenue  acts.  Section  69  of  that  act  in  sub- 
stance provides  that  the  purchaser  of  lands  at  tax  sales, 
or  his  assignee,  shall,  three  months  before  the  expiration 
of  the  time  of  redemption,  serve  a  written  or  printed 
notice  of  his  purchase  on  the  person  in  the  actual  posses- 
sion of  the  land,  and  also  on  the  person  in  whovse  name 
the  land  was  assessed;  and  in  the  notice  he  shall  give  the 
date  of  his  purchase,  the  name  of  the  person  in  whom  the 
land  was  assessed,  a  description  of  the  same,  for  what  year 
the  tax  was  assessed,  and  when  the  time  of  redemption  will 
end.  Section  70  of  the  act  required  that  the  purchaser, 
before  he  could  demand  a  deed  from  the  sheriff,  should 
make  affidavit  that  he  had  given  the  notice  required  by 
Section  69.  The  affidavit  was  to  be  filed  by  the  sheriff  in 
the  office  of  the  register  of  deeds,  and  was  to  be  only 
prima  facte  evidence  that  such  notice  had    been   given  ; 
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4.  In  the  trial  of  an  issue  as  to  whether  a  feme  defendant  had 
maintained  adverse  possession  of  land  alleged  to  have  heen 
conveyed  to  her  by  her  husband  (her  co-defendant  and  the 
defendant  in  the  execution  under  which  plaintiff  claimed  the 
land),  evidence  of  the  husband^s  solvency  prior  to  and  at  the 
time  of  such  alleged  conveyance  was  inadmissible. 

Civil  action,  for  the  recovery  of  land,  tried  before  Cohle, 
e/.,  and  a  jury,  at  October  Term,  1895,  of  Wake  Superior 
Court.  There  was  a  verdict  for  the  plaintiff,  and  from  the 
judgment  thereon  defendants  appealed.  The  facts  appear 
in  the  opinion  of  Associate  Justice  Montoomery. 

3fr,  jT.  li.  Purnelly  for  plaintiff. 

Mr.  J.  C.  Z.  Harris^  for  defendants  (appellants). 

MoNTCiOMERY,  J.  '.  This  actioii  was  brought  by  the  plaint- 
iff against  the  defendants  Moses  A.  Bledsoe  and  Donna 
M.  Bledsoe,  his  wife,  for  the  possession  of  certain  lots  of 
land  situated  in  the  city  of  Haleigh.  The  plaintiff  claims 
title  to  the  property  under  a  deed  executed  to  her  by  the 
sheriff  of  Wake  county  by  virtue  of  a  sale  under  two  exe- 
cutions, one  in  iavor  of  the  Raleigh  National  Bank  and 
the  other  in  favor  of  C.  II.  Belvin,  both  against  Moses  A. 
Bledsoe,  issued  to  him  from  the  superior  court  of  W^ke 
county.  The  answer  makes  a  general  denial  of  the  plaint- 
iff's right  to  recover.  The  defendants  asked  the  court  to 
charge  the  jury  that  the  return  of  the  sheriff  on  the  execu- 
tions, under  which  the  land  was  sold,  failed  to  show  that 
notice  of  sale  was  posted  according  to  law,  and  also  failed 
to  show  that  a  copy  of  the  advertisement  of  sale  was  served 
on  the  defendants  ten  days  before  sale.  This  request  W'as 
properly  refused  by  his  Honor.  Upon  the  executions  the 
sheriff  made  his  return  of  the  levy  and  sale,  in  which  he 
stated  that  he  had  duly  advertised  the  sale  of  the  land  and 
had  als<)  given   notice   to  the   debtor    of  the    sale.      If  the 
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return  in  any  retpect  as  to  advertisement  and  notice  should 
be  considered  defective,  the  prayer  for  the  instruction  was 
properly    refused.     Sections  456    and   457   of  The    Code, 
which  require  such  advertisement  and  notice   by  the  sher- 
iflp,  have  been  held  to  be  only  directory.     Burton  v.  Sjners, 
92  N.  C,  503  :  J)ula  v.  Seagle,  98  N.  C,  458.     The  plaintiff 
in  support     of   her    title  had    introduced   the   executions 
against  the  defendant,  Moses  A.  Bledsoe,  from  the  superior 
court  of  Wake  and  the  returns  thereon,   sliowing   the  sale 
and  the  sheriff's  deed  for  the  land  which  is   the  subject  of 
the  litigation,  and  had  also  proved  that  the  defendants  were 
still  in  possession.     Thnt  was  sufficient  to  pass  the  title  to 
the  purchaser,  she  being  a  stranger  to  the  judgment   and 
execution.     Zee  v.  Bishop^  89  N.  C,  256  ;  McKee  v.  Line- 
berger^  87  N.  C,  181.     The  defendant  also   requested  the 
conrt  to  charge  the  jury  '*  that  if  Donna  M.  Bledsoe  (wife 
of  the  other  defendant)  has  liad   adverse  possession,   under 
metes  and  bounds  for  21  years,  of  tlie  land  described  in  the 
bond  for  title  (one  of  the  tracts  in  litigation)   the  plaintiff 
is  not  entitled   to  recover."     His  Honor   did  not  give  the 
instruction  as  prayed,  but  told  the  jury  that  if  they  believed 
the  testimony  the  plaintiff  had  made,  prima  facie,  a  case 
sufficient  to  entitle  her  to  recover  all  the  land  described  in 
the  complaint    **  unless  defendant    has  saMsfied  you    that 
Donna  M.  Bledsoe  has  been  in   tlie   adverse  ])osse?sion  of 
the  land  or  some  part  of  it — the  land  described  in  the  bond 
for  title — for   more  than  twenty    years.     Twenty    years' 
adverse  possession  of  any  part  of  the  land   would  entitle 
defendant   Donna   M.    Bledsoe    to    have    vou   answer   the 
fourth  issue  (Is  Donna  M.  Bledsoe  wrongfully  withholding 
possession  of  the  land  described  in  the  bond   for  title   exe- 
cuted by  M.  M.  Henry  to  M.  A.  Bledsoe  ?),  '  No.'     Her  pos- 
session, if  adverse,  well  known  and  uninterrupted,  for  that 
length  of  time,  would  give  her  a  good  title  to  that  part  of 


l^SO 


SH 


7;^^f^T°^- 


^  fo  whether  a  feme  defendant  hacl 

4  Id  the  trial  of  ^  ^^^  possession  of  land  alleged  to  have  beeo 

waintAioe(^^  *    j^.,  jjer  husband  (her  co-defendant  and  the 

cooyeyed  to       ^jf^cntion  under  which  plaintiff  claimed  the 

defendant  i      ^^  ^^^  husband's  solvency  prior  to  and  at  the 

jAnd),  evi     ^jj^ged  conveyance  was  inadmissible. 


time 


.v  for  file  recovery  of  land,  tried  before  Cohle, 
Cjyjl  action n  *^^  ^  ■> 

'wry  at  October  Term,  1895,  of  Wake    Superior 
'  There  was  a  verdict  for  the  plaintiff,  and  from  the 

ewi  i\\^^^^^^^  defendants  appealed.     The  factB  appear 
*    fhe  opMH<>"  ^^^  Associate  Justice  Montgomery. 

jTr.  T.  li'  Purnell^  for  plaintiff. 

2[r.J'  C.  L.  Harris^  for  defendants  (appellants). 

jtfoXTOoMERY,  J.  :  Tins  action  was  brought  by  the  plaint- 
j-fl' against  the  defendants  Moses  A.  Bledsoe  and  Donna 
JI.  Bledsoe,  his  wife,  for  the  possession  of  certain  lots  of 
land  situated  in  the  city  of  Raleigh.  The  plaintiff  claims 
title  to  the  property  under  a  deed  executed  to  her  by  the 
sheriff  of  Wake  county  by  virtue  of  a  sale  under  two  exe- 
cutions, one  in  favor  of  the  Raleigh  National  Bank  and 
the  other  in  favor  of  C.  H.  Belvin,  both  against  Moses  A. 
Bledsoe,  issued  to  him  from  the  superior  court  of  W^ke 
county.  The  answer  makes  a  general  denial  of  the  plaint- 
iff^s  right  to  recover.  The  defendants  asked  the  court  to 
charge  the  jury  that  the  return  of  the  sheriff  on  the  execu- 
tions, under  which  the  land  was  sold,  failed  to  show  that 
notice  of  sale  was  posted  according  to  law,  and  also  failed 
to  show  that  a  cop}'  of  the  advertisement  of  sale  was  served 
on  the  defendants  ten  days  before  sale.  This  request  was 
properly  refused  by  his  Honor.  Upon  the  executions  the 
sheriff  made  his  return  of  the  levy  and  sale,  in  which  he 
stated  that  he  had  duly  advertised  the  sale  of  the  land  and 
had  als<>  given   notice   to  the   debtor    of  the    sale.     If  the 
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return  in  any  rerpeet  as  to  advertisement  and  notice  should 
be  considered  defective,  the  prayer  for  the  instruction  was 
properly  refused.  Sections  456  and  457  of  The  Code, 
which  require  such  advertisement  and  notice  by  ttie  sher- 
iff, have  been  held  to  be  only  directory.  Barton  v.  Sj>iers^ 
92  N.  C,  503  ;  Ihda  v.  Seagle,  98  X.  C,  458.  The  plaintiff 
in  support  of  her  title  had  introduced  the  executions 
against  the  defendant,  Moses  A.  Bledsoe,  from  the  superior 
court  of  Wake  and  the  returns  thereon,  siiowinor  the  sale 
and  the  sherifTs  deed  for  the  land  which  is  the  subject  of 
the  litigatiun,  and  had  also  ])rovcd  that  the  defendants  were 
still  in  possession.  That  was  sutiicient  to  pass  the  title  to 
the  purchaser,  she  being  a  stranger  to  the  judgment  and 
execution.  Lee  v.  Bishop^  89  N.  C,  256  ;  McKee  v.  Line- 
berger^  87  N.  C,  181.  The  defendant  also  requested  the 
court  to  charge  the  jury  '*  that  if  Donna  M.  Bledsoe  (wife 
of  the  other  defendant)  has  iiad  adverse  possession,  under 
metes  and  bounds  for  21  years,  of  the  land  described  in  the 
bond  for  title  (one  of  the  tracts  in  litigation)  the  plaintiff 
is  not  entitled  to  recover."  His  Honor  did  not  give  the 
instruction  as  prayed,  but  told  the  jury  that  if  they  believed 
the  testimony  the  plaintiflfhad  made,  prima  facie,  a  case 
sufficient  to  entitle  her  to  recover  all  the  land  described  in 
the  complaint  '*  unless  defendant  has  satisfied  you  that 
Donna  M.  Bledsoe  has  been  in  the  adverse  possession  of 
the  land  or  some  part  of  it — the  land  described  in  the  bond 
for  title — for  more  than  twenty  years.  Twenty  years' 
adverse  possession  of  any  part  of  the  land  would  entitle 
defendant  Donna  M.  Bledsoe  to  have  you  answer  the 
fourth  issue  (Is  Donna  M.  Bledsoe  wrongfully  withholding 
possession  of  the  land  described  in  the  bond  for  title  exe- 
cuted by  M.  M.  Henry  to  M.  A.  Bledsoe  0>  *  No.'  Her  pos- 
session, if  adverse,  well  known  and  uninterrupted  for  that 
length  of  time,  would  give  her  a  good  title  to  that  part  of 


280  IN  THE  SUPREME  COURT.  L^^ 


Shaffkr  v.  Bledsoe. 


4.  In  the  trial  of  an  issue  as  to  whether  a  feme  defendant  had 
maintained  adverse  possession  of  land  alleged  to  have  beea 
conveyed  to  her  by  her  husband  (her  co-defendant  and  the 
defendant  in  the  execution  under  which  plaintiff  claimed  the 
land),  evidence  of  the  husband^s  solvency  prior  to  and  at  the 
time  of  such  alleged  conveyance  was  inadmissible. 

Civil  action,  for  the  recovery  of  land,  tried  before  Oohle, 
e/.,  and  a  jury,  at  October  Term,  1895,  of  Wake  Superior 
Court.  There  was  a  verdict  for  the  plaintiif,  and  from  tho 
judgment  thereon  defendants  appealed.  The  facts  appear 
in  the  opinion  of  Associate  Justice  Montgomery. 

Mr.  T,  R,  Purnell^  for  plaintiff. 

Mr,  •/.  C  Z.  Harris^  for  defendants  (appellants). 

MoNTGOMKRY,  J.  :  Thls  action  was  brought  by  the  plain t- 
ifi*  against  the  defendants  Moses  A.  Bledsoe  and  Donna 
M.  Bledsoe,  his  wife,  for  the  possession  of  certain  lots  of 
land  situated  in  the  i^xXy  of  Kaleigh.  The  plaintiff  claims 
title  to  the  property  under  a  deed  executed  to  her  by  the 
sheriff  of  Wake  county  by  virtue  of  a  sale  under  two  exe- 
cutions, one  in  favor  of  the  Raleigh  National  Bank  and 
the  other  in  favor  of  C.  H.  Belvin,  both  against  Moses  A. 
Bledsoe,  issued  to  him  from  the  superior  court  of  W^ke 
county.  The  answer  makes  a  general  denial  of  the  plaint- 
iff's right  to  recover.  The  defendants  asked  the  court  to 
charge  tlie  jury  tliat  the  return  of  the  sheriff  on  the  execu- 
tions, under  which  the  land  was  sold,  failed  to  show  that 
notice  of  sale  was  posted  according  to  law,  and  also  failed 
to  show  that  a  copy  of  the  advertisement  of  sale  was  served 
on  tho  defendants  ten  days  before  sale.  This  request  was 
properly  refused  by  his  Honor.  Upon  the  executions  the 
sheriff  made  his  return  of  the  levy  and  sale,  in  which  he 
stated  that  he  had  duly  advertised  the  sale  of  the  land  and 
had  also  given   notice   to  the   debtor    of  the    sale.      If  the 
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return  in  any  rerpeet  as  to  advertisement  and  notice  should 
be  considered  defective,  the  prayer  tor  the  instruction  was 
properly  refused.  Sections  456  and  457  of  l^he  Code^ 
which  require  such  advertisement  and  notice  by  the  sher- 
iff, have  been  held  to  be  only  directory.  Burton  v.  SjnerSy 
n  N.  C,  503  ;  Dula  v.  Seagle,  98  N.  C,  458.  The  plaintiff 
in  support  of  her  title  had  introduced  the  executions 
against  the  defendant,  Moses  A.  Bledsoe,  from  the  superior 
court  of  Wake  and  the  returns  thereon,  sliowing  the  sale 
and  the  sheriff's  deed  for  the  land  which  is  the  subject  of 
the  litigation,  and  had  also  ]>rovcd  that  the  defendants  were 
still  in  possession.  That  was  suthcient  to  pass  the  title  to 
the  purchaser,  she  being  a  strangGr  to  the  judgment  and 
execution.  Zee  v.  Bishop^  89  N.  C,  256  ;  McKee  w,Line- 
berger^  87  N.  C,  181.  The  defendant  also  requested  the 
court  to  charge  the  jury  '*  that  if  Donna  M.  Bledsoe  (wife 
of  the  other  defendant)  has  had  adverse  possession,  under 
metes  and  bounds  for  21  years,  of  the  land  described  in  the 
bond  for  title  (one  of  the  tracts  in  litigation)  the  plaintiff 
is  not  entitled  to  recover."  His  Honor  did  not  give  the 
instruction  as  prayed,  but  told  the  jury  that  if  they  believed 
the  testimony  the  plaintiff  had  made,  prima  facie ^  a  case 
sufficient  to  entitle  her  to  recover  all  the  land  described  in 
the  complaint  "  unless  defendant  has  saMsfied  you  that 
Do  Fin  a  M.  Bledsoe  has  been  in  the  adverse  possession  of 
the  land  or  some  part  of  it — the  land  described  in  the  bond 
for  title — for  more  than  twenty  years.  Twenty  years' 
adverse  possession  of  any  part  of  the  land  would  entitle 
defendant  Donna  M.  Bledsoe  to  have  vou  nuswer  the 
fourth  issue  (Is  Donna  M.  Bledsoe  wrongfully  withholding 
possession  of  the  land  described  in  the  bond  for  title  exe- 
cuted by  M.  M.  Henry  to  M.  A.  Bledsoe  ?)?  '  No.'  Her  pos- 
session, if  adverse,  well  known  and  uninterrupted  for  that 
length  of  time,  would  give  her  a  good  title  to  that  part  of 
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the  land."  The  defendants  have  no  cause  to  complain  of 
the  instruction  given  by  his  Honor  in  the  place  of  the  one 
thev  offered.  In  substance  it  clearly  instructed  the  jury 
as  the  defendants  had  requested,  though  not  in  the  lan- 
guagre  of  their  prayer.  The  addition  made  by  his  Honor 
was  proper  and  fitted  the  circumstances  of  the  case. 

On  the  trial  the  defendant,  Moses  A.  Bledsoe,  produced 
the  original  bond  for  title  to  one  of  the  lots  of  land  in  con- 
troversy, executed  by  Margaret  Henry  to  him  (the  plaint- 
iff having  already  introduced  a  certified  registered  copy  of 
the  same)  and  offered  to  read  without  proof  of  the  execu- 
tion an  unregistered  and  undated  and  unwitnessed  writing 
on  the  back  of  the  bond,* purporting  to  have  been  signed 
by  himself,  as  evidence  of  his  assignment  and  conveyance 
of  his  interest,  in  the  land  described  in  the  bond,  to  his 
wife,  the  other  defendant.  The  writing  is  in  the  following 
words  :  ''  For  and  in  consideration  of  five  hundred  dollars^ 
the  receipt  whereof  is  hereby  acknowledged,  I  hereby  bar- 
gain, aell,  assign  and  convey  to  Donna  M.  Bledsoe  and  her 
heirs  all  my  right,  title  and  interest  in  and  to  this  bond 
and  the  land  therein  described."  His  Honor  refused  to 
allow  the  writing  to  be  read,  and  the  defendant  excepted. 
The  exception  cannot  be  sustained.  Proof  of  the  same  wa& 
necessary  before  it  could  be  used  for  any  purpose. 

The  defendant  Moses  offered  to  show  that  his  wife  took 
possession  of  the  land  under  the  unregistered  and  undated 
assignment  of  the  title  bond  twenty-two  years  before  the 
trial,  and  "  that  he  had  ample  means,  exclusive  of  the  land 
described  in  the  title  bond  and  in  the  complaint  unincum- 
bered, to  much  more  than  pay  all  his  liabilities."  The 
testimony  was  rejected,  and  the  defendant  excepted.  It 
ought  not  to  have  been  received,  and  his  Honor  ruled  cor- 
rectly in   refusing  it. 

The  only  question  before  the  Court  was  as  to  the  title  to 
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and  right  of  possession  of  the  land.  The  defendants  set  up 
as  their  title  the  uninterrupted  and  adverse  possession  of 
the  same  under  known  and  well  defined  metes  and  bound- 
aries for  more  than  twenty  ;year8  :  and  the  question  of 
solvency  or  insolvency  of  the  defendants,  or  either  one  of 
them,  could  in  no  wise  throw  light  on  that  subject.  Besides, 
the  jury  had  already  under  proper  instructions  foundthat 
the  defendant  Donna  had  not  been  in  the  open,  unin- 
terrupted and  adverse  possession  of  the  lot  described  in  the 
title  bond  for  more  than  twenty  years.  The  prayer  for 
this  instruction  was  based  upon  an  assumption  of  fact 
which  the  jury  had  found  against  the  defendant  Donna. 

The  other  exceptions  were  based  on  the  failure  of  the 
sheriff  to  allot  to  the  defendants  a  homestead  in  the  land 
in  controversy,  but  w^ere  abandoned  on  the  argument  before 
this  Court.  The  defendant  Moses  A.  Bledsoe  had  had  allot- 
ted to  him  a  homestead  in  other  of  his  lands. 

There  was  no  error  in   the  rulings  of  the  court  below 

and  the  judgment  is  atBrmed. 

Affirmed. 


B.  F.  MONTAGUE,  Assignee  of  J.  B.  BURWEEL  v.  RALEIGH 

SAVINGS  BANK,  et  al. 

MorU^age — Sale — Injunction — Remedy    at     Law — Home- 
stead. 

1.  Where,  in  a  complaint  seeking  to  enjoin  a  sale  of  several  tracts 
of  mortgaged  land,  there  is  no  allegation  that  there  is  any 
dispute  as  to  the  amount  of  any  of  the  debts  or  that  either 
of  the  mortgaged  tracts  is  certainly  of  greater  value  than  the 
mortgage  upon  it,  or  that  the  debtor  has  proceeded  to  have 
his  homestfiad  allotted  either  under  an  execution  against 
him,  or  by  petition,  the  sale  under  th«»  mortgage  will  not  be 
enjoined  in  order  that  a  homestead  may  be  allotted,  since 
any  surplus  arising  from  the  sale  would  still  be  realty  in 
which  the  mortgagor  could  still  assert  his  right  to  a  home 
stead  exemption. 
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2.  Where  the  assigDee  of  a  mortgagor  seeks  to  enjoin  the  sale  of 

the  mortgaged  premises  by  the  mortgagee  and  does  not  show 
that  any  irreparable  damage  will  accrue  to  the  debtor 
thereby  or  that  there  is  any  reason  why  the  mortgagee  is 
not  a  proper  person  to  sell,  the  court  will  not  enjoin  the  sale 
and  subsitute  a  commissioner  of  the  court  in  lieu  of  the  one 
designated  in  the  mortgage  to  exercise  the  power  of  sale. 

3.  The  court  will  not  order  mortgaged  land  to  be  divided  and  sold 

in  parcels,  when  such  method  is  not  stipulated  for  in  the 
mortgage,  unless  some  valid  reason  therefor  is  shown. 

Motion  for  an  injunction  to  restrain  the  defendants, 
mortgagees,  from  selling  the  lands  mortgaged  to  them  by  J. 
B.  Burwell,  (the  assignor  of  plaintiff,)  heard  before  Mclcer^ 
e/.,  at  Chambers^  in  Raleigh,  during  January  Term,  1896, 
of  Wake  Superior  Court.  The  injunction  was  refused 
and  plaintiff  appealed. 

The  complaint  of  plaintiff*,  used  as  ^Jan  affidavit,  sets 
forth  the  execution  to  him  by  J.  B.  Burwell,  on  Novem- 
ber 11,  1895,  of  a  deed  of  assignment  conveying  all  liis 
property  for  the  benefit  of  creditors  ;  tliat  the  personal 
property  is  sufficient  to  pay  only  a  small  part  of  the  debts  ; 
that  the  lands  mortgaged  by  Burwell  to  the  defendants  are 
very  valuable,  being  situated  near  the  city  of  Raleigh  ; 
that  plaintiff  is  not  accurately  informed  as  to  the  exact 
amounts  due  on  the  notes  secured  by  the  mortgage;  and 
that  the  assignor,  Burwell,  was  indebted  to  a  corporation 
which  had  filed  a  builder's  lien  upon  the  building  erected 
on  one  of  the  mortgaged  tracts.  Various  docketed  judg- 
ments are  also  referred  to  as  held  by  some  of  the  defend- 
ants which  constitute  liens  on  the  land  subsequent  to  the 
mortgages.      The  complaint  further  alleges  : 

'*  10.  That  the  property  above  described  is  very  valuable 
and  ought  to  sell  for  a  large  amount,  and,  in  the  opinion 
of  plaintiffs,  will  do  so,  provided  all  the  rights  and  ecjuities 
between    the    parties    can    be    properly  adjusted   and  the 
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homestead  properly  allptted  and  defined  ;  but  plaintiff 
is  informed  and  believes  that  some  of  the  defendants,  hav- 
ing liens  upon  the  said  property,  are  about  to  attempt  to 
advertise  and  sell  said  property  or  portions  thereof;  and  if 
they  were  allowed  so  to  do,  before  an  account  is  stated, 
and  in  the  uncertainty  that  exists,  the  said  property  will 
not  bring  a  fair  price,  and  the  unsecured  creditors,  as  well 
as  defendant  J.  B.  Burwell,  will  be  greatly  injured 
thereby,  the  unsecured  debts  amounting  in  the  aggregate 
to  several  thousand  dollars ;  that  plaintiff  ought  to  be 
allowed  a  day  to  redeem  after  an  account  is  stated  between 
the  parties  and  the  amount  due  to  each  ascertained." 

Wherefore,  the  plaintiff  prays  judgment  : 

"  First.  That  an  account  be  stated  between  the  defend- 
ant, J.  B.  Burwell,  and  each  of  the  other  defendants,  so 
that  it  may  be  ascertained  what  amount  is  due  to  each. 

''*'  Second.  That  the  homestead  may  be  properly  allotted 
and  defined,  under  the  direction  of  the  court,  to  the 
defendant,  J.  B.  Burwell. 

"  Third.  That  the  plaintiff  mav  be  allowed  a  dav  to 
redeetn  the  said  property,  and  in  default,  that  the  same 
may  be  sold  under  order  of  the  court,  and  that  the  ecjui- 
ties  of  the  parties  be  adjusted,  &c. 

*'  Fovrth.  That  the  defendants  be  restrained  from  sellinjr 
any  of  said  property  until  the  further  order  of  the  court. 

'*  Fifth,  For  such  other  and  further  relief,  &c." 

The  defendant,  J.  B.  Burwell,  admitted  the  allegation 
of  the  complaint  and  prayed  that  a  homestead  might  be 
allotted  to  him  in  the  lands. 

The  answers  of  the  defendants,  mortgagees,  averred  that 
sales  of  the  mortgaged  land  had  been  advertised  by 
the  persons  authorized  by  the  deeds  to  conduct  the  sales, 
before  the  restraining  order  was  issued  or  served  on  them  ; 
that  there  was  no  uncertainty  as  to   the  amount  due    on 
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3.  A  cause  of  action  af^ainst  directors  of  a  bank  for  the  loss  of  a 
deposit  resulting  from  their  neglect  and  mismanagement, 
even  if  it  be  ex  contractu^  might  be  joined  with  the  causes  of 
action  for  fraud  and  deceit,  since  all  the  causes  of  action 
arose  out  of  the  same  subject  matter." 


It 


8.  A  single  depositor  may  maintain  an  action,  in  his  own  name, 
against  the  directors  of  a  bank  for  the  loss  of  a  deposit  result- 
ing from  their  fraud,  neglect  or  mismanagement. 

4.  In  an  action  against  bank  directors  for  the  loss  of  a  deposit  caused 

by  their  fraud,  neglect  and  mismanagement,  in  which  the 
complaint  charged  that  the  defendants  wilfully  »nd  fraudu- 
lently made  false  and  misleading  statements  of  the  condition 
of  the  bank,  and  declared  and  paid  dividends  when  the  earn- 
ings did  not  justify  it,  with  the  purpose  to  conceal  the  true 
condition  of  the  bank  and  induce  deposits,  the  complaint  is 
not  demurrable  on  the  ground  that  it  does  not  state,  in  terms, 
that  the  defendants  knew  or  believed  the  bank  to  be  insolv- 
ent. 

5.  The  directors  of  a  bank  are  conclusively  presumed  to  know  its 

condition  ;  if  they  do  not  know  it,  it  is  their  duty  to  know  it, 
and  it  is  fraudulent  on  their  part  to  put  forth  oflBcial  state- 
ments of  the  solvency  of  an  insolvent  bank  when  they  do  not 
know  it  to  be  solvent. 

6.  Bank  directors  who,  by  false  and  fraudulent  statements  to  the 

State  Treasurer  as  to  the  condition  of  the  bank,  in  order  to 
conceal  its  insolvency,  induce  him  not  only  to  make  new 
deposits  of  the  public  funds,  but  also  to  permit  a  part  of  the 
funds  deposited  by  his  predecessor  in  office  to  remain,  are 
liable  to  such  State  Treasurer  for  the  loss  of  any  part  of  the 
old  or  new  deposits. 

7.  In  an  action  against  the  directors  of  an  insolvent  bank  for  the 

loss  of  a  deposit  resulting  from  their  fraud,  neglect  or  mis- 
management, neither  the  bank  or  its  receiver  is  a  necessary 
party,  and  hence  it  is  not  necessary  for  the  complaint  to 
allege  that  the  bank  or  receiver  had  been  requested  and 
refused  to  bring  the  action. 
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8.  The  complaint  in  an  action  against  directors  of  an  insolvent 
bank  for  loss  of  deposits  resulting  from  the  fraud,  negligence 
and  mismanagement  of  the  bauk,  alleged  that  the  vice-pres- 
ident permitted  the  president  and  cashier  to  borrow  large 
sums  '^  upon  inadequate  security/^  and  fraudulently  sup- 
pressed such  loans  in  making  up  the  official  reports  of  the 
condition  of  the  bank,  and  that  the  directors  knew  of  such 
conduct ;  Held^  that  the  complaint,  by  such  allei^ration,  did 
not  state  a  cause  of  action  in  that  it  was  not  averred  that  the 
loans  were  lost  or  cannot  be  collected. 

Civil  action,  heard  before  Starbucks  e/i,  on  complaint 
and  demurrer,  at  April  Term,  1895,  of  Wake  Superior 
Court. 

The  complaint  was  as  follows : 

The  plaintiff  above-named,  complaining  of  the  defend- 
ants above-named,  says:  ^ 

For  a  first  cause  of  action — 

"  I.  That  the  plaintiff,  S.  McD.  Tate,  whs  on  November 
20,  1892,  and  continually  since  has  been,  and  still  is, 
Treasurer  of  the  State  of  North  Carolina,  and  as  such 
Treasurer  is,  under  the  Constitution  and  laws  of  said  State, 
charged  with  the  trust  and  duty  of  suin^  for  and  collect- 
ing all  money  due  to  the  State  ;  and  the  said  Tate  is  suc- 
cessor in  oflBce  of  one  Donald  W.  Bain,  now  deceased,  who 
for  many  years  prior  to  November  10,  1892,  w^as  Treas- 
urer of  the  said  State,  charged  with  all  the  duties  of  said 
office. 

"  II.  That  the  Bank  of  New  Hanover,  hereinafter  called 
*  the  Bank,'  was  od  January  1,  1888,  and  for  many  years 
before  that  time  had  been,  and  thence  continually  up  to 
June  19,  1893,  was  a  banking  corporation  duly  organ- 
ized under  its  charter  of  corporation,  as  contained  in 
private  laws,  1871-'72,  Chapter  31,  and  as  such  banking 
corporation  was  authorized  to  carry  on  in  all  its  branches, 
and  did  at  such  times  carry  on,  the  business  of  banking  in 

the  city   of  Wilmington,  North    Carolina,  and   elsewhere, 
118—19 


290  m  THE  SUPREME  COURT.  [118 

Tatb,  Trbasurbr  V,  Batks. 

by  branches,  in  said  State.  And  that  the  stockholders  of 
said  corporation  were,  by  its  charter,  authorized  to  elect  a 
board  of  directors,  and  that  the  directors  so  elected  were 
authorized  and  required  to  choose  a  president  and  vice- 
president  to  serve  during  the  continuance  in  office  of  said 
directors. 

"  III.  That  as  plaintiff  is  informed  and  believes,  the 
defendants,  Isaac  Bates,  George  W.  Williams,  John  Wilder 
Atkinson,  W.  I.  Gore,  F.  Rheinstein  and  H.  Vollers,  were 
on  the  1st  day  of  January,  1889,  and  thence  continually 
up  to  June  19,  1893,  directors  of  the  Bank  of  New 
Hanover,  duly  elected  from  time  to  time  by  the  stock- 
holders, and  charged  by  law  with  all  the  powers  and 
authority  necessary  to  govern  the  affairs  of  corporation, 
and  charged  with  the  dut}^  of  carefully,  honestly  and  faith- 
fully administering  its  affairs,  and  of  carrying  out  the 
by-laws  of  said  bank,  framed  to  insure  an  honest  adminis- 
tration of  its  affairs,  and  with  the  further  duty  of  protect- 
ing the  depositors  in  said  bank  from  any  danger  of  loss,  as 
is  lu-rei  11  after  more  particularly  set  forth. 

*'  IV.  That  as  })laintiff  is  informed  and  believes,  the 
defendant,  Isaac  Bates,  was,  at  the  times  above  mentioned, 
])resident  of  the  said  bank,  and  George  W.  Wi  liams,  at 
said  times,  was  vice-president  of  the  said  bank,  charged 
with  the  duty  of  carel'ully  and  faithfully  supervising  the 
affairs  and  protecting  the  interest  of  said  bank  and  its 
felockhoJdors  and  depositors,  and  of  carefully  investing 
and  pr(»tccting  the  moneys  in  the  custody  of  the  said 
bank,  and  charged  with  the  other  duties  as  set  forth  in  the 
by-laws  of  the  said  b*a*ik,  as  is  hereinafter  more  particu- 
larly set  forth. 

''V.  That  under  the  by-laws  of  the  said  bank,  duly 
adopted  by  its  stockholders  and  directors,  amongst  other 
dutie;5  it  became  the  duty  of  the  directors  actively  to  man- 
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age  and  saperintend  the  business  affairs  of  the  said  bank, 
and  to  meet  each  Tuesday  and  examine  the  discount  book 
of  said  bank,  containing  a  statement  of  all  loans  made, 
with  the  names  of  the  parties  to  whom  made,  the  amount 
of  the  loans,  the  securities  given,  and  the  time  when  due; 
to  appoint,  each  three  months,  a  committee  of  two  from  the 
board  of  directors  to  examine  the  books  of  the  said  bank, 
its  valuable  eifects  and  other  matters;  to  count  the  money 
on  hand,  to  compare  with  the  books  and  to  report  to  the 
board  of  directors. 

''  VI.  That  the  defendants,  in  violation  of  their  duty  as 
directors,  as  plaintiff  is  informed  and  believes,  failed  and 
neglected  ^o  appoint  such  committee  each  three  months 
to  examine  into  the  condition  of  the  said  bank  and  to 
require  said  committee  to  report  to  the  said  board  ;  and 
failed  and  neglected  to  meet  eftch  Tuesday  and  to  exam- 
ine the  discount  book  or  to  enquire  into  the  solvency  of 
the  loans  made  by  the  said  bank,  as  they  vvere  in  duty 
bound  to  do. 

''YII.  That  by  reason  of  the  failure  of  the  defendants 
to  perform  such  duty,  loans  of  large  sums  of  money  were 
made  from  time  to  time  by  the  said  bank  to  insolvent  per- 
sons upon  inadequate  security  ;  the  assets  of  the  bank 
were  wasted  and  the  said  bank  became  insolvent  about  the 
.  jear  1889,  or  earlier,  and  such  insolvency  continued  to 
grow  worse  and  worse  from  year  to  year  until  the  bank 
closed  its  doors,  on  June  19,  1893. 

'*  VIII.  That  there  was  a  meeting  of  the  stockholders  of 
the  said  bank  required  to  be  held,  and  actually  held, 
every  year,  and  that  at  each  of  said  meetings,  after  the 
said  bank  became  insolvent  in  1889,  or  before,  the  defend- 
ants as  directors  wilfully  and  fraudulently  made  state- 
ments of  the  condition  of  the  said  bank,  showing  that  the 
bank  was  solvent,   that  its  capital   stock  was  unimpaired 
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and  that  there  was  a  surplus  on  hand  ;  and  each  year  an 
annual  dividend  was  declared  and  paid,  amounting  to 
between  $20,000  and  $25,000.  That  such  false  and  mis- 
leading statement,  and  the  fact  that  the  dividend  had 
been  declared,  were  published  in  the  newspapers  of  Wil- 
mington, with  the  knowledge  and  consent  of  the  defend- 
ants, all  of  whom  were  at  the  time  mentioned  and  s*ill  are 
citizens  and  residents  of  Wilmington. 

"IX.  That  since  the  year  1889,  the  said  defendants  as 
directors  wilfully  and  fraudulently  caused  semi-annual 
statements  to  be  published  in  the  ilewspapers  of  Wilming- 
ton, sworn  to  by  the  president  or  cashier  of  the  said  bank 
and  attested  and  verified  by  three  of  the  said  directors, 
showing  in  substance  that  the  said  bank  was  solvent,  its 
capital  stock  unimpaired  and  that  it  had  a  surplus  on 
hand,  and  that  all  the  defendants  acquiesced  in,  or  partic- 
ipated in,  making  such  statements. 

"  X.  That  the  said  statements  were  made  and  published 
by  the  defendants,  as  plaintiff  is  informed  and  believes, 
for  the  purpose  of  establishing  the  credit  of  the  said  bank, 
and  in  order  to  conceal  its  real  insolvent  condition,  and  to 
induce  the  public  to  deal  therewith  and  to  deposit  money 
therein. 

"  XI.  That  at  the  times  the  dividends  were  declared 
and  paid  since  the  year  1889,  and  at  the  times  said  state- 
ments were  published  and  made,  as  plaintiff  is  informed 
and  believes,  the  said  bank  was  utterly  insolvent,  and  that 
the  said  statements  were  untl*ue ;  and  that  all  the  defend- 
ants knew  the  same  to  be  untrue,  or  negligently  failed  to 
acquaint  themselves  with  the  facts  and  the  true  financial 
condition  of  the  said  bank,  as  by  law  they  were  required 
to  do,  and  permitted  such  false  statements  to  be  made  and 
published  as  a  true  statement  of  the  exact  financial  con- 
dition of  the  said  bank. 
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"XII.  That,  as  plaintiif  is  informed  and  believes,  the 
plaintiffs  p  edecessor  in  office,  D.  W.  Bain,  knew  that  the 
said  dividends  were  declared,  and  saw,  or  was  informed, 
of  said  statements  published  in  said  newspapers,  and  the 
said  D.  W.  Bain  as  Treasurer,  believing  the  same  to  be 
trne  and  relying  thereon,  and  upon  the  statements  made 
directly  to  him  as  treasurer,  as  herein  set  forth,  from  time 
to  time  deposited  in  the  said  bank  to  his  credit  as  Treas- 
urer, large  sums  of  money.  And  the  plaintiff  also  know-  ( 
ingot  the  declaration  of  the  said  dividends,  and  seeing 
and  hearing  the  said  statements  published  as  aforesaid, 
permitted  a  large  part  of  the  sums  then  deposited,  and 
other  sums  deposited  by  sheriffs  to  the  credit  of  the  plaint- 
iff from  time  to  time,  to  remain  in  the  said  bank,  except 
such  parts  as  were  drawn  from  the  said  bank  from  time  to 
time;  and  on  June  19,  1893,  there  remained  a  balance 
due  to  the  plaintiff,  as  Treasurer,  in  said  bank  of  fifteen 
thousand  ($15,000)  dollars. 

"XIII.  That  on  the  19th  of  June,  1893,  the  insolvency 
of  the  said  bank  became  notorious,  and  on  that  day  it 
closed  its  doors  and  ceased  to  do  business ;  that  it  was 
shortly  thereafter  placed  in  the  hands  of  a  receiver,  and  is 
wholly  insolvent,  and  that  plaintiff  has  demanded  pay- 
ment of  the  said  sum  due  by  the  said  bank,  of  the  receiver, 
which  has  been  refused. 

"XIV.  That  by  reasons  of  the  negligence  and  the 
fraudulent  acts  of  the  defendants,  the  plaintiff,  as  Treasurer, 
has  been  damnged  and  suffered  loss  to  the  amount  of  fif- 
teen thousand  dollars,  with  interest  from  June  19,  1893." 

And  for  a  second  cause  of  action — 

"XV.  Repeat  paragraphs  I.  and  II. .of  the  first  cause  of 
action. 

"XVI.  That  as  plaintiff  is  informed  and  believes,  the 
defendants  Isaac  Bates,  George  W.  Williams,  John  Wilder 
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Atkinson,  W.  I.  Gore,  Clayton  Giles,  F.  Rheinstein  and 
H.  Vollers,  were  on  July  1,  1892,  and  thence  continually 
lip  to  June  19,  1893,  directors  of  the  bank  of  New  Han- 
over, duly  elected  and  qualified,  and  charged  by  law  with 
all  the  powers  necessary  to  administer  the  affairs  of  said 
bank,  and  charged  witli  the  duty  of  honestly,  carefully  and 
faithfully  administering  its  affairs,  and  of  obejMug  and 
carrying  into  effect  the  by-laws  of  said  bank  and  the  stat- 
ute laws  of  North  Carolina. 

"  XVII.  That,  as  plaintiff  is  informed  and  believes, 
the  defendant  Isaac  Bates  was,  at  the  time  above  men- 
tioned, president  of  the  said  hank,  and  George  W.  Wil- 
liams at  said  time  was  vice-president  of  the  said  bank, 
charged  with  the  duty  of  carefully  and  faithfully  super- 
vising the  affairs  and  protecting  the  interest  of  said  bank 
and  ,  its  stockholders  and  depositors,  and  of  carefully 
investigating  and  protecting  the  moneys  in  the  custody  or 
the  said  bank,  and  charged  with  the  other  duties,  as  set 
forth  in  the  by-laws  of  the  said  bank,  as  is  hereinafter 
more  particularly  set  forth. 

"XVIII.  That,  under  the  law  of  North  Carolina,  it 
became  the  duty  of  the  defendants  to  make  a  statement  to 
the  State  Treasurer  of  the  financial  condition  of  the  said 
bank  on  the  30th  September,  1802,  within  ten  days  from 
such  30th  September,  1892,  and  to  ':ave  such  state- 
ment published  in  a  newspaper  printed  in  Wilmington, 
which  statement  was  required  to  be  verified  by  the  oath  of 
the  president  or  cashier,  and  attested  by  at  least  three 
directors  of  the  said  bank. 

"  XIX.  That  on  the  10th  day  of  October,  1892,  the  said 
bank  through  its  .proper  officers,  the  defendants,  all  of 
whom  were  members  of  the  board  of  directors,  made  to  the 
Treasurer  of  North  Carolina  a  report  of  the  condition  of 
the  said  bank,  as  required  by   law,  which    report  was  filed 
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in  the  office  of  said  Treasurer  on  October  13,  1892,  a  copy 
of  which  is  hereto  appended;  and  a  statement  was  also 
printed  in  a  daily  newspaper  published  in  the  town  of 
Wilmington,  N.  C.  The  said  report  was  made  upon  a 
blank  furnished  by  the  State  Treasurer,  and  was  verified 
by  the  oath  of  W.  L.  Smith,  «;ashier,  and  attested  by  the 
defendants,  I.  Bates,  W.,  I.  Gore  and  Clayton  Giles.  All 
of  the  other  defendants  acquiescc^d  in  said  report,  as  plaint- 
iiF  is  informed  and  believes,  and  not  one  of  the  defendants 
protested  or  objected  to  any  item  in  said  report. 

"XX.  That,  as  plaintiff  is  informed  and  believes,  the 
statements  in  said  report  were  untrue  and  fraudulent; 
that  the  resources  were  unduly  magnified  ;  that  there  was 
stated  to  be  a  surplus  fund  of  $109,167.11,  while  in  truth 
there  was  no  surplus;  that  the  loans  and  discounts,  not 
upon  real  estate,  were  stated  to  be  $1,381,319.01,  while  in 
truth  and  fact  this  statement  included  several  hundred 
thousands  of  dollars  of  loans  and  discounts  which  were 
utterly  valueless ;  that  the  uncollectable  or  questionable 
debts  were  stated  to  be  "$10" — meaning  $10,000,  when 
in  truth  there  were  not  less  tlian  $500,000  to  $700,000  of 
questionable  debts;  that  the  individual  liabilities  of 
directors  as  payers  was  stated  to  be  $20,000,  when  it  was 
in  fact  several  times  that  sum,  and  in  maflv  other  respec^ts 
this  statement  was  untrue,  fraudulent  and  misleading. 

"XXI.  That  all  the  defendants  knew  that  this  state- 
ment was  not  true,  as  plaintifl^  is  informed  and  l)elieves, 
or  by  the  reasonable  diligence  required  of  them  as  officers 
of  the  bank  would  have  known,  and  it  was  their  duty  to 
know,  that  the  said  statement  was  utterly  untrue  and 
fraudulent. 

"XXII.  That  plaintifl^'s  predecessor,  relying  upon  the 
truth  of  said  verified  and  attested  statement,  made  from 
time  to  time  deposits  in  said  bank,  and  plaintifi*  also  made 
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deposits,  and  allowed  them  to  be  made  bj  sheriffs  and 
others,  and  permitted  a  portion  of  the  deposits  to  remain, 
so  that  on  June  19,  1893,  there  was  on  deposit  in  said 
bank  to  the  credit  of  the  plaintiff  as  Treasurer  the  sum  of 
fifteen  thousand  ($15,000)  dollars. 

"  XXIII.  That  on  the  19th  day  of  June,  1893,  the  insolv- 
ency of  the  said  bank  became  notorious,  and  on  that  day 
it  closed  its  doors  and  ceased  to  do  business  ;  that  it  was 
shortly  thereafter  placed  in  the  hands  of  a-  receiver,  and  is 
wholly  insolvent,  and  that  plaintiff  has  demanded  pay- 
ment of  the  said  sum  due  him  by  the  said  bank,  of  the 
receiver,  which  has  been  refused. 

"  XXIV.  That  by  reason  of  the  negligent  and  theft'audn- 
lent  acts  of  the  defendants,  the  plaintiff,  as  Treasurer,  has 
been  damaged  and  suffered  loss  to  the  amount  of  fifteen 
thousand  dollars,  with  interest  from  June  19,  1893." 

And  for  a  third  cause  of  action  : 

*' XXV.  Repeating  paragraphs  I.,  II.,  XVI.,  XVIL, 
XVIII. 

"XXVI.  That  the  defendant,  I.  Bates,  whs  not  only  a 
director  of  said  bank,  but  was  at  all  the  times  above  men- 
tioned, its  chief  executive  officer,  to  wit,  its  president,  and 
as  such  president  was  charged  with  all  the  duties  set  forth 
in  paragraph  XVII.,  and  especially  charged  with  the  duty 
of  protecting  the  stockholders  of,  the  depositors  in,  and  all 
the  creditors  of  said  bank  from  loss,  or  danger  of  loss,  by  a 
watchful  care  over  the  loans  and  investments  made  by 
said  bank  ;  to  see  that  the  same  were  made  only  to  solvent 
persons  upon  satisfactory  security. 

"  XXVII.  Tliat  the  defendant,  George  W.  Williams, 
was  at  all  the  times  above  mentioned  the  vice-president  of 
said  bank,  charged  with  the  duties  set  forth  in  paragraph 
XVII.  and  paragraph  XXVI.,  and  charged,  besides,  with 
the  duty  of  protecting  the  bank  from  any  loss  through  any 
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loan  made  to  its  president.  The  said  George  W.  Williams 
was  the  custodial]  of  the  evidence  of  debt,  executed  by,  or 
due  to,  the  bank  from  President  Bates.  Thak  notwith- 
standing such  duty,  said  George  W.  Williams,  as  vice- 
president,  permitted  said  Bates,  and  also  certain  corpora- 
tions controlled  and  practically  owned  by  said  Bates  and 
W.  L.  Smith,  the  cashier  of  said  bank,  to  borrow  large 
sums  of  money  from  the  said  bank  upon  inadequate  secu- 
rity, and  that  such  loans  were  never  reported  to  the  Treas- 
urer of  North  Carolina,  as  they  were  required  to  be,  but 
remained  concealed.  That  said  George  W.  Williams,  as 
plaintiff  is  i?)formed  and  believes,  knowing  the  condition 
of  said  bank  to  be  insolvent,  and  that  the  reports  made  of 
its  condition  were  untrue,  fraudulent  and  misleading,  did 
not  himself  sign  such  reports  as  vice-president  or  director, 
but  knowingly  permitted  the  reports  to  be  made  by  other 
officers  of  the  bank  and  attested  by  directors,  without  pro- 
test or  objection,  whereby  the  plaintiff  was  deceived  and 
defrauded,  as  hereinafter  set  forth. 

"  XXVIII.  That  the  defendants,  other  than  said  Bates 
and  Williams,  as  directors,  knew,  or  ought,  by  due  dili- 
gence to  have  known,  of  the  neglect  of  duty  of  the  presi- 
dent, Bates,  and  vice-president,  Williams,  as  set  forth 
above,  and  yet  none  of  them  objected  or  protested,  or  took 
any  steps  to  protect  the  creditors  or  credit  of  said  bank  ; 
and  plaintiff  is  advised  and  avers  that  thereby  all  became 
liable  to  him  for  any  loss  sustained  by  him  on  account  of 
the  default  of  the  president  and  vice-president,  as  well  as 
of  the  directors. 

"  XXIX.  That  the  plaintiff,  relying  upon  the  representa- 
tions and  statements  made,  as  hereinbefore  set  forth,  and 
upon  the  proper  discharge  of  their  duties  by  the  president, 
vice-president  and  directors  of  said  bank,  permitted,  as 
stated  in  paragraph  XXII.,  fifteen  thousand  dollars,  depos- 
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ited  to  his  credit,  to  remain  in  said  bank,  which  was  lost 
by  the  failure  of  said  bank  in  June,  1893,  as  set  forth  in 
paragraph  XXII I. 

"XXX.  That  plaintiff,  through  his  attorney,  requested 
the  receiver  of  said  bank  to  bring  an  action  in  behalf  of  the 
creditors  against  the  directors,  the  defendants  above  named, 
but  tlie  receiver  has  tailed  to  do  so. 

''  XXXI.  That  by  reason  of  the  neglect  and  fraudnlent 
acts  of  the  defendants,  as  set  forih  above,  the  plaintiff  ha& 
been  endamaged  fifteen  thousand  dollars. 

"  Wherefore,  plaintiff  deniands  judgment  for  fifteen 
thousand  dollars,  and  interest,  from  June  19,  1893,  and 
for  such  other  and  further  relief,  &c.,  and  for  costs. 

The  demurrer  was  as  follows: 

"  The  defendants,  Isaac    Bates,  G.  W.  Williams,  John 
Wilder  Atkinson,  W.  I.    Gore,    H.   Vollers,  and  Clayton 
Giles,  demur  to   the   complaint  hvirein,   and  for  cause  of 
demurrer  assign  that  it  appears  upon  the  face  ot  the  com- 
plaint: 

"  1.  That  there  is  a  misjoinder  of  causes  of  action,  in 
that  a  cause  of  action  of  tort^  as  for  deceit  by  said  defend- 
ants, is  united  with  a  cause  of  action  for  failure  to  do  their 
duty  and  mismanagement  as  directors  of  the  Bank  of  New 
Hanover. 

"  2.  That  there  is  a  misjoinder  of  the  causes  of  action,  in 
that  the  causes  of  action  against  the  defendants,  other 
than  Clayton  Giles,  are  united  with  causes  of  action 
against  him,  although  the  causes  of  action  against  him 
are  distinct  from  the  causes  of  action  against  them,  it 
appearing  by  the  complaint  that  the  defendant  Giles  did 
not  participate  in  any  of  the  acts  of  omission  or  commis- 
sion of  the  other  defendants,  which  constitute  the  first 
cause  of  action  against  them. 

"  3.  That  there  is  a  misjoinder   of  causes  of  action,  in 
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that  the  alleged  f  ets  of  omiesion  and  commission  by  the 
defendant  G.  W,  Williams,  as  vice-president  of  the  said 
bank,  which  constitute  the  third  cause  of  action  against 
him,  are  united  with  the  first  and  second  causes  of  action 
against  the  other  defendants,  although  they  are  distinct 
and  separate  from  the  alleged  acts  of  deceit  and  negligence 
of  the  other  defendants,  which  constitute  the  first  and  sec- 
ond causes  of  action  against  the  said  other  directors." 

"The  said  defendants  demur  to  the  first  cause  of  action 
of  the  complaint  herein,  for  the  ground  that  it  appears 
upon  the  face  of  the  complaint : 

"4.  That  there  is  a  misjoinder  of  causes  of  action,  in 
that  a  cause  of  action  for  tort  as  for  deceit  by  said  defend- 
ants is  united  with  a  cause  of  action  for  failure  to  do  their 
duty,  and  for  mismanagement  as  directors  of  the  Bank  of 
New  Hanover. 

"5.  That  there  is  a  misjoinder  of  causes  of  action,  in 
that  the  causes  of  action  against  the  defendants,  other 
than  Clayton  Giles,  are  united  with  causes  of  action 
against  him,  though  the  causes  of  action  against  him  are 
distinct  from  the  causes  of  action  against  them,  it  appear- 
ing by  the  complaint  that  the  defendant  Giles  did  not 
participate  in  any  of  the  acts  of  omission  or  commission  of 
the  other  defendants,  which  constitute  the  first  cause  of 
action  against  them. 

"6.  That  there  is  a  misjoinder  of  causes  of  action,  in 
that  .the  alleged  acts  of  omission  and  commission  by  the 
defendant  G.  W.  Williams,  as  vice-president  of  said  bank, 
which  constitute  the  third  cause  of  action  against  him,  are 
united  with  the  first  and  second  causes  of  action  against 
the  other  defendants,  although  they  are  distinct  and  sepa- 
rate from  the  alleged  acts  of  deceit  and  negligence  of  the 
other  defendants,  which  constitute  the  first  and  second 
causes  of  action  against  the  said  other  directors. 
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"  7.  That  there  is  a  defect  of  parties  in  the  omission  of 
the  Bank  of  New  Hanover,  the  said  bank  being  a  neces- 
sary party  to  the  action,  in  so  far  as  it  is  based  upon  the 
alleged  negligence  or  mismanagement  of  the  said  defend- 
ants as  directors. 

"  8.  That  there  is  a  defect  of  parties  in  the  omission  of 
the  receiver  of  said  bank,  he  being  a  necessary  party,  in 
so  far  as  it  is  based  upon  the  alleged  negligence  or  mis- 
management of  the  said  defendants  as  directors. 

"  9.  That  the  plaintiff  has  not  legal  capacity  to  sue,  in 
so  far  as  this  action  is  based  upon  the  alleged  negligence, 
dereliction  of  duty,  or  mismanagement  of  defendants,  or 
as  directors.  That  the  action  ca  not  be  maintained  by 
the  plaintiff  exclusively  in  his  own  behalf,  but  must  be 
•commenced  and  conducted,  if  at  all,  in  the  name  and  for 
the  benefit  of  all  the  creditors  of  the  said  bank. 

"  10.  That  the  complaint,  in  its  first  cause  of  action, 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  it  does  not  allege  that  the  bank  or  the 
receiver  has  been  requested  to  institute  this  action,  and 
that  it,  or  he,  has  refused  or  failed  to  do  so. 

"  11.  That  the  said  complaint,  in  the  first  cause  of  action, 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
in  that,  upon  the  facts  stated  no  trust  or  contractual  rela- 
tion or  privity  is  shown  to  exist  between  the  plaintiffs  and 
(these)  defendants,  and,  so  far  as  the  acts  of  negligence 
and  mismanagement  are  alleged,  these  defendants  ar^  not 
answerable  to  this  plaintiff. 

"  12.  That  the  said  complaint,  in  its  first  cause  of  action,^ 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
in  that,  if  the  said  cause  of  action  be  construed  to  be  a  dec- 
laration in  tort  as  for  deceit,  no  actionable  case  is  stated  ; 
because  there  is  no  allegation  that  defendants  knew,  or 
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believed,  the  bank  to  be  insolvent  when  the  plaintiff 
deposited  his  funds  therein,  or  when  the  representations 
or  statements  were  made. 

"  13.  That  the  said  complaint,  in  its  first  cause  of  action, 
does  not  state  farcts  sufficient  to  constitute  a  cause  of  action^ 
in 'that  it  does  not  allege  that  the  statements  therein  set 
forth,  as  made  by  these  defendants,  were  known  by  them 
to  be  false,  or  that  they  made  the  statement  to  the  plaiqt- 
iff,  or  that  (they)  made  said  statement  with  a  fraudulent 
intent,  or  that  the  loss  of  the  plaintiff  was  caused  by  the- 
negligent  acts,  as  distinguished  from  the  omission  of  the 
defendants.'' 

"  The  said  defendants  demnr  to  the  second  cause  of 
action  of  said  complaint,  and  for  cause  of  demurrer  assign  : 

"14.   That  there  is  a  misjoinder  of  causes  of  action,  in 
that,  a  cause  of  action  of  tort  as  for  deceit  by  said  defend- 
ant is  united  with  a  cause  of  action  for  failure  to  do  their 
duty,  and  for  mismanagement  as  directors  of  the  bank  of 
New  Hanover. 

"  15.  That  there  is  a  misjoinder  of  causes  of  action,  in 
that  the  causes  of  action  against  the  defendants,  other 
than  Clayton  Giles,  are  united  with  causes  of  action  against 
him,  although  the  causes  of  action  against  him  are  distinct 
from  the  causes  of  action  against  them,  it  appearing  by  the 
complaint  that  the  defendant  Giles  did  not  participate  in 
any  of  the  acta  of  omission  or  commission  of  the  other 
defendants  which  constitute  the  second  cause  of  action 
against  them. 

"16.  That  there  is  a  misjoinder  of  cause  of  action,  in 
that  the  alleged  acts  of  omission  and  commission  by  the 
defendant,  G.  W.  Williams,  as  vice-president  of  said  bank, 
which  constitute  the  third  cause  of  action  «gainst  him, 
are  united  with  the  first  and  second  causes  of  action 
against  the  other  defendants,  although    they    are    distinct 
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and  separate  from  the  alleged  acts  of  deceit  and  negli- 
gence  of  the  other  defendants,  which  constitute  the  firBt 
and  second  causes  of  action  against  the  said  other  directors. 

"  17.  That  the  said  complaint  in  its  second  cause  of 
action  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  in  that  if  the  said  cause  of  action  be  construed 
to  be  a  declaration  in  tort  as  for  deceit,  no  actionable  cause 
is  stated,  because  there  is  no  allegation  that  defendants 
knew,  or  believed,  the  bank  to  be  insolvent  when  the 
plaintiff  deposited  his  funds  therein,  or  when  the  repre- 
sentations or  statement:^  were  made. 

*'  18.  That  the  said  complaint,  in  its  second  cause  of 
action,  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  in  that  it  does  not  allege  that  the  statements 
therein  set  forth  as  made  by  these  defendants  were  known 
by  them  to  be  false,  or  that  they  made  the  statements  to 
the  i)laintiffs,  or  that  they  made  said  statements  with  a 
fraudulent  intent,  or  that  the  loss  of  the  plaintiff  was 
caused  by  the  negligent  acts,  as  distinguished  from  the 
omission,  of  the  defendants." 

"  The  said  defendants  demur  to  the  third  cause  of  action 
of  said  complaint,  and  for  cause  of  demurrer  assign  : 

''  19.  That  there  is  a  misjoinder  of  causes  of  action,  in 
that  a  cause  of  action  of  tort,  as  for  deceit  by  said  defend- 
ants, is  united  with  a  cause  of  action  for  failure  to  do  their 
duty,  and  for  mismanagement  as  directors  of  the  Bank  of 
New  Hanover. 

'*  20.  That  tiiere  is  a  misjoinder  of  the  causes  of  action, 
in  that  the  causes  of  action  against  the  defendants,  other 
than  Clayton  Giles,  are  united  with  causes  of  action  against 
him,  although  the  causes  of  action  against  him  are  distinct 
from  the  causes  of  action  against  them,  it  appearing  by  the 
complaint  that  the  defendant  Giles  did  not  participate  in. 
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any  of  the  acts  of  omission  or  commission  of  tlie  other 
defendants,  which  constitute  the  first ';ause  of  action  against 
them. 

"21.  That  there  is  a  misjoinder  of  causes  of  action,  in 
that  the  alleged  acts  of  omission  and  commission  hy  the 
defendant,  G.  W.  Williams,  as  vice-president  of  said  bank, 
which  constitute  the  third  cause  of  action  against  him, 
are  united  with  the  first  and  second  causes  of  action  against 
the  other  defendants,  although  they  are  distinct  and  sepa- 
rate from  the  alleged  acts  of  deceit  and  negligence  of  the 
other  defendants,  which  constitute  the  first  and  second 
causes  of  action  against  the  said  other  directors. 

"22.  That  there  is  a  defect  of  parties  in  the  omission 
of  the  Bank  of  New  Hanover,  the  said  bank  being  a  neces- 
sary party  to  the  action,  in  so  far  as  it  is  based  upon  the 
alleged  negligence  or  mismanagement  of  the  said  defend- 
ants as  directors. 

"  23.  That  there  is  a  defect  of  parties  in  the  omission  of 
the  receiver  of  said  bank,  he  being  a  necessary  party  in  so 
far  as  it  is  based  upon  the  alleged  negligence  or  misman- 
agement of  the  said  defendants  as  directors. 

"  24.  That  the  plaintift'  has  not  Irgal  capacity  to  sue,  in 
so  far  as  this  action  is  based  upon  the  alleged  negligence, 
dereliction  of  duty  or  mismanagement  as  directors.  That 
this  action  cannot  be  maintained  by  the  plaintiff,  exclu- 
sively in  his  own  behalf,  but  must  be  commenced  and  con- 
ducted,  if  at  all,  in  the  name  of  and  for  the  benefit  of  all 
of  the  creditors  of  the  said  bank. 

"25.  That  the  complaint  in  the  third  cause  of  action 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
in  that  it  does  not  allege  that  the  bank  or  the  receiver  has 
been  requested  to  institute  this  action,  or  that  it  or  he  has 
refused  or  failed  to  do  so. 

"26.  That  the   said    complaint    in    the   third  cause  of 
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action  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that,  upon  the  facts  stated,  no  trust  or  contract- 
ual relation  or  privity  is  shown  to  exist  between  the 
plaintiff  and  these  defendants,  and  in  so  far  as  the  acts  of 
negligence  and  mismanagement  are  alleged  these  defend- 
ants are  not  answerable  to  this  plaintiff. 

"  27.  That  the  said  complaint  in  the  third  cause  of  action 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
in  that,  if  the  said  cause  of  action  be  construed  to  be  a  dec- 
laration in  tort  as  for  deceit,  no  actionable  case  is  stated  ; 
because  tliere  is  no  allegation  that  the  defendants  knew,  or 
believed,  the  bank  to  be  insolvent  when  the  plaintiff  depos- 
ited his  funds  therein,  or  when  the  representations  or 
statetnents  were  made. 

"  28.  That  the  said  complaint  in  the  third  cause  of  action 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
in  that  it  does  not  allege  that  the  statements  therein  set 
forth  as  madebv  these  defendants  were  known  by  them  to 
be  false,  or  that  they  made  the  statements  to  the  plaintiff, 
or  that  they  made  said  statements  with  a  fraudulent  intent, 
or  that  the  loss  of  the  plaintiff  was  caused  by  the  negligent 
acts,  as  distinguished  from  the  omission,  of  the  defendants. 

"  29.  That  the  said  complaint  in  its  third  cause  of  action 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
in  that  it  does  not  allege  that  the  plaintiff  or  his  predeces- 
sor deposited  any  money  in  the  Bank  of  New  Hanover,  in 
consequence  of  the  statements  or  representations  or  conduct 
of  the  defendants;  but  that  the  plaintiff  permitted  money, 
which  had  been  previously  deposited,  to  remain  in  said 
bank." 

"  That  the  defendants,  John  Wilder  Atkinson,  W.  I  Gore, 
H.  VoUers  and  Clayton  Giles,  demur  to  the  third  cause  of 
action  in  the  complaint,  and  for  cause  of  demurrer  assign : 

'^  30.  That  if  the  said   declarations  can  be  treated  as  a 
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declaration  in  tort,  there  is  no  allegation  that  they  knew, 
or  believed,  the  said  bank  to  be  insolvent  when  the  said 
statements  and  representations  were  made,  or  when  the 
plaintitf  deposited  his  money  therein." 

Upon  motion  of  plaintiff,  W.  H.  Worth,  Treasurer  of 
Xorth  Carolina,  was  made  party  plaintiff. 

A  non  jpTOS.  was  entered  as  to  Clayton  Giles,  and  Junius 
Davis,  Receiver  of  the  Bank  of  New  Hanover,  and  the 
Bank  of  2sew  Hanover  wore  ordered  to  be  made  parties 
defendant.  Plaintiff,  under  leave,  filed  amended  com- 
plaint as  follows  : 

"  The  plaintiffs  above  named,  complaining  of  the  defend- 
ants above  named,  by  way  of  amended  complaint,  and  in 
addition  to  the  complaint  heretofore  filed,  say  : 

*'  1.  That  since  the  last  term  of  this  Court,  Samuel  McD. 
Tate  has  ceased  to  be  Treasurer  of  the  State  pf  North  Car- 
olina by  reason  of  the  expiration  of  the  term  of  office,  and 
W.  H.  Worth,  as  his  successor,  is  the  Treasurer  of  the 
State  of  North  Carolina,  and  has  succeeded  to  all  the 
rights,  powers  and  privileges  of  the  said  Samuel  McD. 
Tate,  former  Treasurer.  That  said  W.  H.  Worth  has  been 
wade,  by  order  of  the  Court,  and  is  a  party  plaintiff  in 
this  action. 

''2.  That  Junius  Davis,  the  Receiver  of  the  Bank  of 
New  Hanover,  as  set  forth  in  the  complaint,  has  failed  and 
neglected  to  bring  any  action  against  the  defendants  above 
named,  former  directors  of  the  Bank  of  New  Hanover,  for 
the  causes  set  forth  in  the  complaint.  That  the  said  Jun- 
ius Davis,  receiver,  was,  as  plaintiff  is  informed  and 
believes,  expressly  requested  by  the  agent  and  attorney 
of  large  depositors  in,  and  creditors  of,  the  said  bank,  to 
brinij  such  action  for  the  benefit  of  all  the  creditors,  and 
the  said  Davis,  receiver,  declined  and  refused  so  to  do,  and 
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that  tlie  said  Davis,  receiver  as  aforesaid,  has  been  made,  by 
order  of  this  Court,  a  party  defendant  in  this  action." 

The  defendant,  Junius  Davis,  answering  so  much  of  the 
complaint  and  amended   complaint    as  touches  him,  said  : 

"  1.  Thftthe  has  had  brought  and  is  now  prosecuting  an 
action  in  the  superior  court  of  the  County  of  New  Hanover 
against  the  directors  of  the  Bank  of  New  Hanover,  to 
recover  of  them  damages  for  their  negligence  and  misman- 
agement of  the  affairs  of  said  bank  ;  and  that  said  action 
was  instituted  by  him  for  the  general  benefit  of  all  the 
creditors  of  said  bank,  and  was  brought  before  the  sum- 
mons in  this  action  was  served  upon  him,  and  before  he 
was  apprised  that  any  action  would  be  taken  to  make  him 
a  party  thereto. 

"  2.  That  no  request  was  ever  made  of  him  by  plaintiffs, 
or  either  of  them,  to  bring  a  similar  action  to  this  or  any 
action  against  said  directors. 

"3.  That  he  does  not  intend  by  this  answer  to  contro- 
vert the  right  of  the  plaintiffs  to  sustain  this  action,  but 
simply  to  answer  the  allegations  of  the  complaint  touch- 
ing him  and  his  actions." 

On  the  hearing  his  Honor  ordered  and  adjudged  that 
the  demurrer  as  to  the  first  and  second  causes  of  action  be 
overruled. 

It  was  adjudged  that  the  demurrer,  to  the  third  cause  of 
action,  be  sustained,  upon  the  ground  that  the  complaint 
did  not  state  a  sufficient  cause  of  action  as  to  the  third 
cause  of  action. 

To  this  order  both  plaintiffs  and  defendants  excepted 
and  appealed. 

Meifsrs.  t\  H.  Bushee  and  W,  R.  Allen^  for  plaintiff. 
Mr,  J,  ir.  Hinsdale^  for  defendants  (appellants). 
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Clark,  J. :  The  grounds  of  dennirrer  which  were  not 
cured  by  the  araendinents  allowed  to  the  complaint,  and 
which  were  overruled  by  his  Honor,  are  in  substance: 

(1.)  "  That  a  cause  of  action  for  the  negligence  and 
mismanagement  of  the  defendants  is  ex  contractu  and  can- 
not be  joiiicd  in  an  action  against  them  for  fraud  arid 
deceit.'' 

The  same  point  was  raised  in  Solomon  v.  Bates  and 
Caldwell  v.  Bates^  at  this  Term,  and  it  was  there  held  that 
the  plaintiff's  contract  of  deposit  was  with  the  corpora- 
tion, not  with  the  defendant  directors,  and  hence  the 
cause  of  action*  against  the  directors  for  the  loss  of  the 
deposit  caused  by  their  neglect  and  mismanagement  was 
necessarily  in  tort^  not  in  contract,  but  if  it  had  been  in 
contract  it  could  have  been  joined  with  the  causes  of  action 
for  fraud  and  deceit  because  all  the  causes  of  action 
"aros«  out  of  the  same  subject  matter." 

(2.)  "  That  the  plaintiff,  a  single  depositor,  cannot  main- 
tain the  action  in  his  own  name,  but  must  bring  a 
creditor's  bill." 

The  directors  being  trustees  for  creditors  and  stock- 
holders, as  well  as  for  the  corporation,  any  crelitor  or  stock- 
holder who  has  been  misled  to  his  hurt  by  their  fraud  and 
deceit,  or  injured  by  their  misconduct  and  gross  neglect  in 
discharge  of  the  trust,  can  miintain  an  ac^tion  for  suiih 
injury  against  them  personally  in  his  own  behalf.  If  this 
were  a  proceeding  to  wind  up  the  affairs  of  the  corpora- 
tion and  apply  its  assets  to  the  debts,  then  a  creditor's  bill 
would  have  been  eminently  proper,  but  such  is  not  the 
object  of  this  action.  There  is  no  fund  to  be  taken  in  hand 
0  be  administered  and  disbursed. 

(3.)  "That  the  allegation  of  a  cause  of  action  for  fraud 
and  deceit  is  not  sufficient  unless  it  is  specifically  charged 
that  the    defendants    knew    or    believed    the   bank    to   be 
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insolvent.     The  allegation    of  th  ".  complaint  is   that   the 
defendants  wilfully  and  fraudulently  made  false  and  mis- 
leading   statements-  of   the    condition    of   the    bank,    and 
declared  and  paid  annual  dividends  of  over  $20,000,  when 
there  were  no   net   earnings  out  of  which  they  could  be 
declared,  and  that  such  statements  of  the  condition  of  the 
bank   and  of  the  declaration   of  the  dividends  were  pub- 
lished in  the  press  with  the  knowledge  and  consent  of  the 
directors,  and    that    they    also    wilfully  and  fraudulently 
caused  to  be  published   semi-annual  statements,  sworn  to 
by  the  president  or  cashier,  and  verified  by  three  directors, 
showing  in  substance  that  the  bank  was  solvent,  its  capital 
unimpaired,  and  that   it   had  a  surplus  on  hand  ;  that  this 
was  done  to  conceal  *^he  true  condition  of  the  bank,  which 
^as  utterly  insolvent,  and  to  induce  the  public  to  make 
deposits  therein,  and  that  the  plaintiff 's  predecessor  in  the 
oflBce  of  State  Treasurer  was  misled  thereby  and  made  this 
deposit,  and  that  the   plaintiff,  succeeding   to   the  office, 
also   relying  upon  such   official  statements,  allowed   such 
part  of  the  fund    as  was  not  drawn  out  for  incidental  pur- 
poses to  remain  and  permitted  further  sums  to  be  deposited 
therein  to  his  credit  by  sheriffs.      This  is  a  brief  summary 
of  the   allegation,  which  is  stated  more  fully  in  the  com- 
plaint.    It    would    seem    that    this    was    a  quite  explicit 
charge  that  the  defendants  '  knew  or    believed  that  the 
/    bank  was  insolvent.'     But  if  it  were  not,  the  directors  are 
;    conclusively  presumed  to  know  the  condition  of  the  bank. 
'-    Ilavficf  V.  Tale,  85  N.  C,  81  ;    Morse  on  Bunks,  Sec.  137; 
Fififh  V.  Brow/iy  142  U.  S.  ;    United  Society  v.  Underwoody 
9   Bush.,  (Ky.,)  609,  and  other  cases  cited  in  Solomon  v. 
I  Bates,  at  this  Term.      If  the  directors   did    not    know   the 
j  bank  was  insolvent  it  was  their  duty  to  have  known  it.      It 
;wa>  fraudulent  in  them  to  put  forth  official  statements  that 
;  the    bank    was  solvent,  when  they  did  not  know  it  to  be 
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true,  and  tliey  are  liable  to  those  who  were  deceived  I 
therehy  into  having  dealings  with  the  bank,  or  making 
deposits  therein,  for  any  losses  sustained.  If  this  were  not 
so,  the  dire  tors  of  a  bank  would  be  privileged  to  be  negli- 
gent, and  the  more  ignorant  they  could  manage  to  be  about 
its  condition  the  more  secure  they  W()uld  be  from  any  liabil- 
ity. 

(4.)  "  That  the  defendants  were  not  liable  for  money 
which  the  plaintiiTs  predecessor  deposited  in  bank  and 
which  the  plaintiff  permitte<l  to  remain."  The  complaint 
avers  that  the  plaintiff,  misled  by  the  false  and  fraudu- 
lent statements  put  forth  by  the  directors  as  to  the  condi- 
tion of  the  bank  in  order  to  conceal  its  insolvent  condition, 
and  relying  thereon  and  upon  similar  statements  made  to 
him  as  Treasurer,  as  required  by  law,  not  only  made  new 
deposits  but  permitted  a  part  of  the  deposit  already  in 
said  bank  to  remain.  If  the  defendants  arc  liable  as  to 
Olio,  thev  are  as  to  the  other.  To  hold  otherwise  would 
be  to  make  "a  distinction  without  a  difference." 

(5.)  "  That  it  is  not  alleged  that  the  bank  or  the  receiver 
had  been  re([uested  to  bring  this  action  and  had  refused." 
This  was  not  requisite,  nor  was  the  bank  or  receiver  nec-\ 
essary  parties  to  this  action  against  the  directors  {Solomon 
v.  Bates^  at  this  Term)  but  if  it  were  otherwise,  all  these 
objections  were  removed  by  the  amendment  making  the 
bank  and  the  receiver  parties  to  this  action.  All  the 
grounds  of  demurrer,  based  npon  Clayton  Giles  being  a 
party,  are  also  removed  from  consideration  by  the7U>w  pros. 
which  was  entered  as  to  him. 

No  Error. 

PlaintiflPs  appeal  in  same  case. 

Clark,  J. :   That  the  vice-president  permitted  the  presi- 
dent and  cashier  to  borrow  large  sums  of  money  for  them- 
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selves,  or  for  corporations  practieally  owned  by  them,  upon 
inadequate  security  and  fraudulently  suppressed  such 
loans  in  making  up  the  official  reports  of  the  condition  of 
the  bank,  and  that  the  direciors  knew  or  by  due  diligence 
ought  to  have  known  of  such  conduct,  is  admitted  to  be 
true  by  the  demurrer.  A  cause  of  action  on  this  ground, 
if  otherwise  sufficiently  stated,  is  not  a  misjoinder,  for  it 
is  simply  an  allegation  of  one  of  the  many  acts  of  negli- 
gence, recklessness  and  failure  of  duty  which  go  to  make 
up  the  liability  of  the  defendants  as  set  forth  in  the  first 
and  second  causes  of  action,  nor  was  there  a  failure  to 
state  a  cause  of  action  f4»r  any  '>f  the  reasons  set  out  in  the 
demurrer,  i.  e.,  that  the  bank  or  receiver  had  not  been 
requested  to  bring  the  action,  (which  in  point  of  fact  is 
alleged,)  nor  because  there  was  no  privity  between  the 
plaintiff  and  defendants,  nor  because  the  deceit  was  not 
sufficiently  charged,  nor  because  the  plaintiff  is  not  averred 
to  have  made  any  new  deposit,  but  had  merely  permitted 
the  deposit  already  in  the  bank  to  remain  there  after  his 
succession  to  office.  All  these  grounds  are  disposed  of  by 
th«*  opinioTi  in  the  defendant's  appeal  in  this  case.  It 
seems  to  us,  however,  that  there  was  a  failure  to  state  a 
cause  of  actioii  in  the  third  cause  of  action,  in  that,  though 
it  is  averred  in  the  complaint  that  the  loans  recited  in 
that  cause  of  action  were  made  •'  upon  inadequate  security" 
and  were  suppressed  and  not  included  in  the  official 
reports,  it  is  not  averred  that  they  were  lost  or  can-  ot  now 
be  collected,  or  that  their  loss  caused  the  insolvency  of 
the  bank  or  in  anywise  affected  the  plaintiff  injuri  msly. 
His  Honor  therefore  correctly  held  that  a  cause  of  action 
was  not  stated  in  this  third  cause  of  action,  for  a  defect  of 
that  kind  can  be  taken  ex  mero  motu  bv  the  court  below, 
or  here,  though  not  specifically  assigned  by  demurrer. 

No  Error. 
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S.  &  B.  SOLOMON  V.  ISAAC  BATES,  et  al. 

Action  Against  Bank  Directors — Joinder  of  Different 
Causes  of  Action — Liability  of  Directors  for  Depof^ifs — 
Condition  Precedent — Right  of  Depositor f$  to  Maintain 
Action — Pleading — Liahility  of  Bank  President, 

1.  It  is  not  a  misjoinder  of  causes  of  action  to  join  in  the  same 

action  brought  against  bank  directors  individually  a  cause 
of  action  for  gross  negligence  in  the  discharge  of  their  duties, 
whereby  the  plaintiff  was  injured,  with  causes^of  action  for 
the  fraud  arid  deceit  of  the  directors  in  making  false  state- 
ments and  misrepresentations  of  the  condition  of  the  bank 
whereby  the  plaintiff  was  induced  to  deposit  his  money  in 
the  care  of  the  bank. 

2.  Bank  directors  are  jointly  and  severally  liable  for  their  torts^ 

and  the  corporation  itself  "an  be  joined  or  not  at  the  elec- 
tion of  the  plaintiff. 

8.  Where  it  is  admitted  by  demurrer,  or  otherwise,  that  a  corpo- 
ration is  insolvent,  it  is  not  necessary  to  exhaust  remedies 
against  it  before  suing  the  directors  for  wrongs  caused  by 
their  negligence,  fraud  or  deceit. 

4.  An  action  can  be  brought  by  a  depositor  or  other  creditor,  and 

even  by  a  stockholder,  against  the  president  and  directors 
of  a  corporation  for  losses  resulting  from  their  fraud,  negli- 
gence or  mismanagement  without  having  first  ap[)lied  to  the 
corjjoration  or  its  receiver  to  bring  such  a^'tion  and  being 
refused. 

5.  In  an  action  by  a  depositor  against  the  president  and  directors 

of  an  insolvent  bank  to  recover  losses  resulting  from  their 
fraud,  negligence  or  mismanagement,  it  is  not  necessary  to 
alle<;e  that  *'when  the  plaintiff  deposited  his  money  the 
directors  knew  or  believed  he  would  not  get  it  back,  or 
intended  by  deceit  to  get  it  from  him  or  cause  him  to  lose 
it,"  but  it  is  sufficient  to  allege  that  the  bank  being  insolv-  , 

ent,  the  defendants  caused  false  and  fraudulent  statements  ^ 

of  the  condition  of  the  bank  to  be  published,  representing  it 
to  be  solvent  and  with  capital  stock  unimpaired,  and  declar- 
ing dividends  with  a  view  to  conceal  its  insolvent  condition 
and  procure  deposits,  nnd  that  the  plaintiff  was  deceived 

thereby  into  making  the  deposit  which  he  is  seeking  to 
recover. 
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6.  Bank  directors  are  liable  for  gross  neglect  of  their  duties,  and 

mismanagement,  (though  not  for  errors  of  judgment  made 
in  good  faith,)  as  well  as  for  fraud  and  deceit. 

7.  If  false  and  fraudulent  statements  of  the  condition  of  a  corpo- 

ration are  put  forth  under  the  authority  of  the  directors,  it  is 
not  necessary  that  they  should  know  them  to  be  such  ;  it  is 
their  duty  to  know  them  to  be  true,  and  they  are  liable  for 
damages  sustained  by  one  dealing  with  the  corporation, 
relying  on  the  truth  of  such  official  reports. 

8.  The  same  liability  attaches  to  the  president  and  other  mana- 

gers as  to  the  directors  in  like  cases. 

Civil  action,  beard  before  Iloke^  e/.,  at  April  Term, 
1895,  of  New  Hanover  Superior  Court,  on  complaint  and 
demurrer.  The  demurrer  was  overruled  and  defendants 
appealed.  Tlie  facts  fully  ap{):*ar  in  the  opinion  of  Asso- 
ciate Justice  Clark. 

Mesttrs.  Allen  d?  Dortch  ami  A.  I).   ^Vard^  for  plaintiff. 
Mensm.    Ricaud  cfe    Weill^   IL    G,    Connor   and   D.   L. 
R'liSHell^  for  defendants  (appellants). 

Clark,  J.  :  Tbis  is  an  action  brought  by  a  (jepo^orjn 
a  bank,  which  has  beci>iae-i»s0lve.iLt»  against  the  directors 
thereof  i>ersonally.  The  first  cause  of  action  sets  out  that 
the  defendants  were  directors;  that  under  the  by-laws, 
adopted  by  the  stockholders  and  directors,  it  became  the 
duty  of  the  defendants  actively  to  manage  and  sujierintend 
the  business  of  the  bank  ;  to  examine  each  Tuesdav  the 
discount  book,  containing  a  statement  of  all  loans  made, 
to  whom  made,  the  securities  therefor,  and  wlien  due ; 
to  appoint,  each  three  months,  a  committee  of  two  from 
the  board  of  directors  to  examine  ilie  books  of  the  bank,  its 
valuable  effects  and  other  matters:  to  count  the  monev  on 
hand,  and  compare  with  the  books,  and  report  to  the 
board  of  directors ;  that  the  defendants  failcd-ta-perftwin 
these  duties   imposed    by    the   by-laws,   and    by   reason  of 
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such  failure  lara^e  lojiu&-were_  made,  bv  the  bank  to  insolv- 
ent  persons  upon  inadequate  security,  and  the  ^hank 
became  in&oryent  about  tlie  yeiirJ.889  ;  that  after  the  bank 
became  iijsolvent,  the  defendants  made  annual  statements 
to  the  stockholders,  showing  the  bank  to  be  solvent,  its 
capital  stock  uniuipaired  and  a  surplus  on  hand,  and 
declared  and  paid  out  annual  dividends  of  between 
820,000  and  $25,000 ;  that,  >itfter  the  bank  became  insolv- 
ent, the  defendants  wilfully  and  fraudulently  caused 
semi-annual  statements  to  be  published  in  the  newspapers, 
ftworn  to  by  the  president  or  cashier,  and  attested  and  ver- 
ified by  three  directors,  showing  the  bank  to  be  solvent, 
its  capital  stock  unimpaired,  and  that  it  had  a  surplus  on 
hand  ;  that  such  statements  were  made  for  the  purpose  of 
establishing  the  credit  of  the  bank,  to  conceal  its  real 
insolvent  condition,  and  to  indu"e  the  public  to  deal 
therewitfe  and  to  deposit  money  therein  ;  that  the  plaintiff, 
knew  of  such  statements,  and  believing  the  same  to  l)e 
true,  and  relying  thereon,  made  deposits  with  the  bank  in 
December,  1892,  and  in  1893,  and  allowed  the  deposits  to 
remain  therein,  and  the  same  were  lost. 

The  second  cause  of  action  is  the  same  as  the  iirst, 
except  it  alleges,  in  direct  terms,  that  the  defVndants 
knew  that  the  statements  made  and  published  by  them 
were  false. 

The  third  cause  of  action  alleges  the  duties  imposed 
upon  the  defendants,  as  set  out  in  the  first  cause  of  action, 
and  their  failure  to  perform  t!iem  ;  that  the  bank  became 
insolvent,  and  that  the  defendants  had  knowledge  ot  tliis 
insolvency,  and,  with  such  knowledge,  negligently  and 
fraudulently  permitted  the  bank  to  continue  in  business, 
and  received  the  deposits  of  the  plaintiffs,  who  were  igno- 
rant of  the  insolvency  of  the  bank. 

The   fourth    cause  of  action   (by  mistake  numbered  the 
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fifth)  alleges  the  duties  set  out  in  the  first  cause  of  action, 
and,  in  addition,  that  from  the  year  1889  to  the  19th  day 
of  June,  1893,  the  defendants,  as  directors,  negligently  and 
fraudulently  caused  and  permitted  standing  ad vertisemrnta 
to  be  published,  falsely  setting  forth  the  solvency  of  said 
bank,  with  the  purpose  of  inducing  the  plaintiflTand  the 
public  generally  to  deposit  and  keep  n^oneys  in  said  bank  ; 
that  at  the  time  said  statements  were  so  made  said  bank 
was  insolvent,  and  tlie  defendants  knew,  or  ought  to  have 
known,  of  such  insolvency;  and  that  the  plaintiff',  relying 
upon  such  statements,  and  believing  the  bank  to  be  solvent, 
made  the  deposits,  &c. 

The  fifth  cause  of  action  (by  mistake  n  imbered  sixth)  is 
identical  with  the  first  cause  of  action,  except  the  allega- 
tions as  to  the  cause  of  the  insolvencv  of  the  bank.  In  the 
first  cause  of  action,  it  is  aUe^jreJ  that  many  loans  were 
made  to  insolvent  persons,  upon  inadequate  security;  and 
in  this  cause  of  action,  that  loans  were  made  to  insolvent 
persons,  or  if  made  to  solvent  percons  the  defendants  neg- 
ligently failed  to  collect,  or  to  cause  them  to  be  renewed, 
and  thev  became  worthless. 

The  sixth  cause  of  action  (by  mistake  numbered  seventh) 
is  i<lentical  with  the  first  cause  of  action,  except  in  the  fifth 
paragraph.  In  tliis  cause  of  action,  in  addition  to  the 
allegations  of  the  fifth  paragraph  of  the  first  cause  of  action, 
it  is  alleged  that  many  of  the  insolvent  persons  to  whom 
loans  were  made,  upon  inadequate  security,  were  relatives 
and  favorites  of  the  defendants  and  other  officers  of  the 
bank,  and  some  of  them  officers  of  the  bank. 

To  this  the  defendants  demurred  on  three  grounds  : 

*'  1.  That  there  is  a  misjoinder  of  causes  of  action,  in 
that  t^everal  causes  of  action  in  tort  as  for  deceit  by  s  lid 
defendants  are  united  with  a  cause   of  action   in    contract 
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against  said  defendants  for  failure  to  do  their  duty  and 
mismanagement  as  direi^tors  of  the  Bank  of  New  Han- 
over. 

"  II.  That  there  is  a  misjoinder  of  parties  defendant,  in 
that  the  said  defendants  are  severally  charged  with  an 
intent  and  purpose  to  defraud  the  public  and  the  plaintiff 
by  holding  out  the  Bank  of  New  Hanover  as  a  solvent  insti- 
tution, without  alleging  any  conspiracy  or  common  pur- 
pose among  the  defendants  so  to  do. 

"  III.  That  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  this,  that  it  appears  by.  the 
complaint  that  defendants  deposited  their  money  with  the 
Bank  of  New  Hanover;  that  the  bank  afterwards  sus- 
pended and  was  insolvent  and^ failed  to  pjiy  the  plaintiffs 
on  demand,  and  that  plaintiffs  claim  the  whole  amount  of 
theit  debt  as  damages  againstthe-^e  defendants  on  the  alleged 
fraud,  but  complaint  does  not  allege  that  the  bank  has  no 
assets,  or  that  they  cannot  recover  any  part  of  the  debt 
from  the  bank." 

As  to  the  first  ground  of  demurrer  :   While  breach   of  a 
duty  imposed  by  statute  or   by  express   contract    is  ex  con- 
tractu^ the  breach  of  a  duty  imposed  by  law  arising    upon 
a  jriven  state  of  facts  is  a  tort.     Hodges  v.    Railroad^  105 
N.  C,  170.      An  action  for  da!nai>:es  for  breach  of  duty  in 
the  latter  case  is  an  action    for   tort.     Bond  v.  Hilton^  44 
N.  C,  318;    Williamso7i\\  Dickens^  21  N.  C,  259.     And 
even  if  there  had  been   a  special  contract  or  a  statutory 
provision,  the  plaintiff  might   sue   for   the   negligence   in 
tort.     Robinson  v.  Threadgill^  35  N.   C,  39  ;   Pur  cell  v. 
Railroad^  108  N.  C,  414.     Here,  the  failure  to  discharge 
the  duries  required  by  the  by  laws  was  a  wrong  caused   by 
detendant's  negligence — a  tort^  and  is  properly    united   in 
the  same  action  wUh  a  tort  by  the  fraud  and  deceit  charged 
in  the  same  complaint.     Indeed,    there  was    no  contract 


316  IN  THE  SUPREME  COURT.  [118 


Solomon  u.  Bates. 


between  the  directors,  individually,  and  the  plaintiff,  and  bis 
remedy  is  for  the  tort^  the  wrongs  they  have  caused  him  by 
their  misconduct.  Guion  v.  Richardson^  7i)  Am.  Dec, 
255  ;  80  Conn.,  360.  But  had  the  failure  to  comply  with  the 
duties  required  by  the  by-laws  been  a  cause  of  action  ex 
contractu^  there  would  still  have  been  no  misjoinder,  for 
all  the  causes  of  action  "arose  out  of  the  same  transac- 
tion, or  transactions  connected  with  the  same  subject  of 
action."  Code^  Sec.  267  (1)  ;  Hodges  v.  Railroad,,  si/pra  ; 
Bank  v.  Harris,,  84  N.  C,  206  ;  Adams  v.  Quinn,,  74  X. 
C,  359  ;  Hamlin  v.  Tucker,  72  N.  C,  502  ;  Heggie  v.  HilK 
95  ^.  C,  303  ;  Benton  v.  Collins,,  at  this  Term.  There  is 
the  same  *' subject  of  action"  throughout,  i.  e.,  the  plaint- 
iif's  loss  of  his  deposit.  If.  this  ground  of  demurrer  had 
been  well  founded  the  remedy  would  have  been  not  to  dis- 
miss but  simply  to  divide  the  action,  (Code,^  Sec.  S72  ; 
Hodges  v.  Railroad,,  supra  ;  Street  v.  Tuck,  84  N.  C,  605  ; 
Finch  V.  Basktrville,,  85  N.  C,  205,)  which  would  have 
caused  a  multiplicity  of  actions,  with  increased  co>ts  to  the 
parties  and  the  public  as  well,  without  any  benefit,  appar- 
ently, to  the  defendants. 

As  to  the  second  ground  of  demurrer:  The  complaint 
does  not  allege  several  acts  committed  by  different  defend- 
ants, but  that  the  defendants  acting  together  committed 
the  acts  complained  of.  This  would  make  them  jointly 
and  severally  liable,  and  the  averment  of  a  common 
design  or  conspiracy  is  unnecessary.  Long  v.  Swindell,,  11 
X.  C,  176;  Mode  v.  Peuland,  93  N.  C,  292. 

As  to  the  third  ground  of  demurrer  :  The  complaint 
alleges  a  demand  for  payment  from  the  bank  and  that  the 
bank  is  *'  wholly  insolvent."  As  the  demurrer  admits  this 
allogrtiion,  there  can  be  no  reason  why  the]>laijitiff  should 
not  pro.^ccute,  without  further  delay,  whatever  remedy  he 
may  have  against  the  directors  whose  negligence,  fraiul. and 


X.  C]  FEBRUARY  TERM,  1896.  317 


Solomon  v.  Bates. 


deceit  he  alleges  to  have  been  the  cause  of  his  loss. 
Besides,  if  the  plaintiff  was  induced  by  the  fraud  perpe- 
trated by  the  defendants  in  making  and  publishing  the 
alleged  fraudulent  statement,  to  part  with  his  money,  he 
can  sue  the  agents,  the  directors,  as  well  as  the  principal, 
the  corporation,  and  can  proceed  against  them  jointly  or 
severally.  3.  Thompson  Corp.,  Sees.  4096,  4138,  4145.  It 
is  further  insisted  ore  terms  that  the  action  cannot  be  main- 
tained because  a  cause  of  action  is  not  stated  : 

1.  "  Because  the  action  cannot  be  brought  by  a  deposi- 
tor or  creditor,  but  must  be  brought  by  the  corporation  or 
the  receiver,  or  at  least  that  it  must  appear  that  applica- 
tion has  been  made  to  them  to  bring  juch  action  and  that 
there  had  been  a  failure  or  refusal  to  do  so."  "  For  a 
breach  of  duty  to  their  principal,  the  corporation,  redress 
can  only  be  had  against  the  directors  by  that  principal,  the 
corporation  (or  its  receiver)  or  by  the  shareholders,  if  the 
corporation  (or  its  receiver)  refuses  to  sue.  But  for  any 
breach  of  duty  towards  a  stranger  to  the  company  (as  a 
creditor  or  depositor)  such  stranger  may  have  redress 
against  them  (the  directors)  either  at  law  or  in  equity 
according  to  the  nature  of  the  injury,  and  it  will  be  no 
defense  that  their  principal  is  also  liable."  3  Thompson 
^pra,  Sees.  4132,  4138,  4145  ;  DeLano  v.  Case,  121  111, 
247 ;  2  Am.  St.  Rep.,  81.  As  to  national  banks,  this  may  be 
otherwise  as  to  them  when  a  receiver  has  been  appointed, 
since  the  manner  of  enforcing  the  personal  liability  of  the 
directors  is  prescribed  by  U.  S.  Rev.  Statutes,  Sees.  5234, 
5239  ;  Bailey  v.  Mosher,  63  Fed.  Rep.,  488,  contra  Prescott 
V.  Eaughey,  65  Fed.  Rep.,  653.  But  we  do  not  here  pass  upon 
that  proposition,  for  the  defendantb  are  sued  as  directors  of 
a  state  bank. 

2.  "That  the  complaint  is   not   suflficient  as  a  charge  of 
actionable  deceit  against   the  defendants,  because  it  does 
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not  distinctly  ehargn  that  the  defendants,  when  the  plaint- 
iff deposited  his  money  in  the  bank,  knew  or  believed  he 
would  not  get  it  back,  or  that  they  intended  by  deceit  to 
obtain  it  from  him  or  cause  him  to  lose  it."  It  is  sufficient 
to  allege  that  the  bank,  being  insolvent,  the  defendants 
caused  false  and  fraudulent  statements  of  the  condition  of 
the  bank  to  be  published,  representing  it  to  be  solvent  and 
with  capital  stock  unimpaired,  and  declaring  dividends, 
all  this  with  a  view  to  conceal  its  insolvent  condition  and 
induce  the  public  to  make  deposits,  whereby  the  plaintiff 
was  deceived  and  made  one  deposit  which  he  is  now  seeking 
to  recover.  Indeed,  the  directors  are  liable  for  injury 
caused  by  relying  upon  a  statement  issued  by  them,  which 
they  did  not  know  to  be  true,  as  well  as  when  they  knew  it 
to  be  false.  Ilnhhay^d  v.  Weare^  70  Iowa,  678 ;  Huntington 
V.  Attrell,  118  N.  Y.,  365;  S.  C,  42  Hun.,  459;  3  Thomp- 
son, supra^  Sect.  4244.  If  bank  directors  do  not  manage 
the  affairs  and  business  of  the  bank  according  to  the 
-charter  and  by-laws,  and  use  ordinary  diligence  to  super- 
vise the  conduct  of  their  otiice  a»id  to  understand  the  con- 
dition of  the  bank,  and  loss  ensues,  they  are  liable  for  all 
losses  their  misconduct  may  inflict  either  upon  stockhold- 
ers or  creditors.  1  Morse  on  Banks,  Sec.  138  ;  17  Am.  & 
Eng.  Enc,  109,  and  cases  cited.  They  are  trustees  for 
depositors  and  can  be  held  liable  for  injuries  resulting  from 
gross  negligence  on  their  part  in  allowing  the  bank  to  l>e 
held  out  to  the  public  as  solvent,  when  it  is,  in  fact,  insolv- 
ent. 1  Morse,  supra^  Sec.  130  (a).  We  adopt  what  is  so 
well  and  forcibly  said  in  Delano  v.  Caae^  aupra  :  "  Ordi- 
narily the  character  of  the  directory  for  integrity  and 
business  capacity  increases  the  degree  of  confidence  reposed 
in  the  corporation  by  the  public.  Were  depositors,  when 
■entrusting  to  a  bank  their  entire  fortune,  to  be  informed 
that  the  directors,  upon  whose  honor  and  careful  watchful- 
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ness  thev  were  relying,  owed  tliein  no  duty,  were  under  no 
obligation  to  take  at  leas^t  reasonable  precautions  to  guard 
their  money  from  the  itching  fingers  of  dishonorable  offi- 
cials, they  would  certainly  hesitate  long  befor^  surrender- 
ing it  upon  such  terms."    For  false  statements  of  the  condi- 
tion of  the  bank,  published  by  authority  of  the  directors 
when  they  kuewof  the  falsity  or  with  reasonable  care  might 
have  known  it,  the  directors  are  personally  liable.   1  Morse, 
supra.  Sec.  132,  and  cases  cited;   Bolles  on  Banks,  Sec.  4; 
Shea  V.  JTaft/'y,  1  Lea,  (Tenn.,)  319  ;  Townse^id  v.  Williams, 
117  N.  C,  330.  "  While  directors  are  bound  to  exercise  ordi- 
nary skill,  and  are  liable  for  losses  resul  ting  from  mismanage- 
ment of  the  affaiis  and  business  of  the  bank,  they  are  not 
liable  for  excusable  mistakes  concerning   the  law   and  for 
errors  of  judgment,  either  as  to   the   law  or   the   manage- 
ment, when  acting  in    good   faith,"  (2  Am.  &  Eng.  Enc, 
115,  and  cases  cited,)  though   good    faith   alone   will  not 
excuse  them  when  there  is  lack  of  the   proper  care,  atten- 
tion and  circumspection  in  the  affairs  of  the  corpi. ration, 
which  is  exacted  of  them  as  trustees.     Shea  v.  Mahry  and 
Tawnsend  v.  Williams,  supra.     The  degree  of  care  required 
of  directors  depends  upon  the  subject  to  which  it  is  to  be 
applied.      They    are   not   insurers   of  the   fidelity   of   the 
agents  whom  they   appoint,   nor  are   they   responsible  for 
losses  caused  by  the   wrongful   acts   of  such  agents  unless 
there  was  gross  negligence  in   making  such    appointment, 
01  in  lack    of  proper    supervision.     3    Thompson,    supra, 
Sees.  4106,   4113;    Briggs  v.  Spaulding,  141  U.  S.,  132; 
Paine  Bankings  Laws,  Section  1781  (2). 

Where  the  object  of  the  suit  is  to  charge  the  directors 
with  liability  for  a  breach  of  trust,  the  rule  is  well  settled 
that  relief  may  be  had  against  any  or  all  those  who  con- 
curred in  the  wrong,  the  tort  being  treated  as  several  as 
well  as  joint.      4  Thompson,  supra,  Sec.  4582,  and  cases 
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cited.  The  liabilitv  of  the  president  and  vice-president  to 
depositors  and  other  creditors  for  losses  sustained  by  them 
in  dealing  with  the  corporation  on  the  faith  of  misrepre- 
sentations bjr  such  officers  as  to  its  financial  condition,  or 
other  facts  forming  a  material  inducement  to  the  d^^posit 
or  contract,  is  the  same  as  that  of  directors.  4  Thonjpson, 
supra^  Sees.  4670,  4671,  4672,  and  cases  cited.  While  it  is 
quite  well  settled  that  an  action  can  be  brought  against 
the  directors  by  the  depositors  and  other  creditors  for  dam- 
ages caused  by  their  gross  mismanagement,  neglect  and 
false  representations,  and  this  without  first  applying  to  the 
corporation  itself,  or  to  the  receiver,  to  bring  such  action, 
there  have  been  authorities  that  a  stockholder  could  not 
maintain  such  action  without  such  prior  demand  and 
refusal,  but  it  is  made  clear  that  this  was  only  at  law,  and 
that  in  equity  upon  proper  allegations  a  stockholder  as 
well  as  a  creditor  may  now  maintain  the  action  directly, 
and  in  the  first  instance  against  the  directors.  3.  Thomp- 
son, sxipra^  Sec.  4090  ;  2  Morse,  supra,  Sec.  717.  But 
both  as  to  third  parties  and  stockholders  alike,  it  is  a  good 
cause  of  action  against  directors  that  they  declare  the  divi- 
dend, as  in  this  case,  out  of  the  capital  stock  or  deposits  of 
the  bank,  and  not  out  of  its  earnings.  2  Morse,  8vj)ra,  717  ; 
Gafney  v.  ColviUe,  6  Hill,  567  ;  and  also  that  they  caused 
false  reports  to  be  published  by  the  directors  of  the  condition 
of  the  bank.  As  said  above,  it  is  not  necessarv  that  the 
directors  should  know  that  such  reports  are  false.  It  is  their 
duty  to  know  that  they  are  true.  Huntington  v.  Attrelly 
supra  ;  3  Thompson,  supra,  Sec.  4224,  and  Ilauser  v. 
Tate^  S5  N.  C,  81,  citing  Bank  v.  Wulfekuhler,  19  Kan., 
60  ;  Bank  v.  St.  John^  25  Ala.,  566,  and  United  Society  v. 

Underwood,  9  Rush,,  609. 

No  Error. 
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8.  &  B.  SOLOMON  v.  ISAAC  BATES,  et  al. 

Practice — Motion  to  Modify  Opinion. 

A  motion  to  modify  an  opii^ion  of  the  Sapreme  Court  by  striking 
oat  a  proposition  of  law  stated  therein,  even  though  it  be 
alleged  that  the  part  of  the  opinion  thought  to  be  corrected 
Wd8  not  essential  to  the  conclusion  reached,  the  point  in  ques- 
tion having  been  discussed  on  'the  hearing  and  considered 
and  decided  by  the  Court,  will  not  be  entertained. 

Motion   of  defendants    to    modify  the   language   of  the 
opinion  in  the  case  between  same  parties,  ante. 

Messrs.   Ay  cock  c&  Daniel^  D.  L.   Russell  and  H,   G. 
Conno-r^  for  defendants. 
Jfr.    W.  Ji.  Alleny  contra. 

Clark,  J.  :  The  opinion  in  this  case  having  been  filed 
and  certified,  the  losing  party  served  notice  on  the  oppo- 
site side  that  on  a  dav  named  he  would  move  the  Court  to 
modify  the  opinion  by  striking  out  the  words,  "  Indeed  the 
directors  are  liable  for  the  injury  caused  by  relying  upon 
the  statement  issued  by  them  which  they  did  not  know  to 
be  true,  as  well  as  when  the}'  knew  it  to  be  false,"  and 
also  the  concluding  words  of  the  opinion,  "  As  said  above, 
it  is  not  necessary  that  the  directors  should  know  that 
Buch  reports  are  false.  It  is  their  duty  to  know  that  they 
are  true." 

The  respondent,  in  addition  tt)  replying  to  the  motion  on 
its  merits,  moves  to  dismiss  the  motion  as  being  made  con- 
trary to  the  course  and  practice  of  the  Court.  It  is  true 
that  where  there  is  a  mere  inadvertence  as  the  entry  of 
the  conclusion,  "  a  new  trial,"  when  the  opinion  showed 
that  the  proper  conclusion  should  have  been  '*  reversed," 
118—21 
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a  TTiotion  of  this  kind  will  be  entertained  {Sum^merlin  v. 
Cotdes,  107  N.  C,  459);  or  ''affirmed"  instead  of 
"  reversed,"  Cook  v.  Moore,  100  N.  C,  294,  or  "  new 
trial"  instead  of  ''remanded,"  Scott  v.  Queen^  95  N.  C, 
340,  and  indeed  the  Court  would  correct  such  errors  ex 
inevo  VLoiu  if  called  to  its  attention  in  any  way.  But  it 
was  never  contemplated  that,  by  a  motion  of  this  kind, 
propositions  of  law  stated  in  an  opinion  could  be  again 
brought  up  for  discussion  in  this  easy  and  ofl'liand  metliod, 
even  though  it  be  alleged  by  the  mover  that  the  part  of 
the  opinion  sought  to  be  corrected  was  not  essential  to  the 
<;onclusion  reached.  To  admit  this  practice  would  to  a 
large  extent  repeal  the  restrictions  which  it  has  been 
found  necessary  to  throw  around  the  granting  of  rehear- 
ings  by  requiring  the  strictly  worded  certificate  of  two 
disinterested  counsel  and  the  endorsement  of  a  member  of 
the  Court.  The  imperative  necessity  for  adhering  to  tliese 
restrictions  is  pointed  out  in  Herndon  v.  Ins,  Co,^  111  N. 
"C.,  384.  As  a  matter  of  fact,  too,  there  was  no  inadver- 
tence in  this  case.  The  point  in  question  was  presented  in 
the  oral  argumeiit  of  the  cause  and  in  the  briefs  tiled  by 
counsel,  and  \\as  decided  not  only  in  this  case  but  like- 
wise in  the  three  other  cases  of  similar  character  against 
the  officers  of  the  sanje  bank.  TownHend  v.  WilliafOHj 
117  N.  C,  330,  and  Culdivell  v.  Bates,  and  Tate  v.  Bates, 
at  this  Term.  In  the  latter  case  the  Court  says:  "The 
directors  are  conclusively  presumed  to  know  the  condition 
of  the  bank.  Hauser  v.  Tate,  85  N.  C,  81 ;  Morse,  Banks, 
Sec.  137;  Finn  v.  Brown,  142  U.  S.,  56 ;  United  Soc.  v. 
Underwood,  9  Bush.,  609,  and  other  cases  cited  in  Solomon. 
V.  Bates,  at  this  Term.  If  the  directors  did  not  know  the 
bank  was  insolvent,  it  was  their  dutv  to  have  known  it. 
It  was  fraudulent  in  them  to  put  forth  official  statements 
that  the  bank  was  solvent,  when  they  did  not  know  it  to 
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be  true ;  and  they  are  liable  to  those  who  were  deceived 
thereby  into  having  dealings  with  the  bank,  or  making 
deposits  therein,  for  any  losses  sustained.  If  this  were  not 
80,  the  directors  of  a  bank  would  be  privileged  to  be  negli- 
gent, and,  the  more  ignorant  they  could  manage  to  be 
abont  its  condition,  the  more  secure  they  would  be  from 
any  liability."  Thus  the  matter  sought  to  be  corrected  is 
not  a  mere  formal  entry,  erroneously  made  by  inadver- 
tence, but  a  deliberate  decision  of  a  proposition  of  law^ 
discnssed  on  the  hearing.  This  cannot  be  brought  up  for 
rodiscussion  upon  a  simple  motion  or  notice  to  the  oppo- 
site party. 

Motion  Dismissed. 


L.  H.  CALDWELL,  Executor,  v.  ISAAC  BATES,  et  al. 

Action  Against  Bank  Directors — Fraudulent  Conduct — 
Negligence — MisTaanagement  of  Bank — Right  of  Depos- 
itor to  Sue  Directors  Individually — Liahility  of  Pres- 
ident— Pleading, 

(The  opinioD  of  Associate  Justice  Clark  farjiiishes  the  syllabus.) 

Civil  Action,  heard  before  Norwood^  J,^  at  Spring  Term, 
1895,  of  Robeson  Superior  Court,  on  complaint  and 
demurrer.  The  demurrer  was  overruled  and  defendants 
appealed.  The  facts  are  substantially  the  same  as  those 
governing  the  cases  of  Solomon  v.  Bates,  ante,  and  Tate, 
Treasurer y  v.  Bates,  ante. 
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Messrs,  F,  H,  Bushee  and  McNeill  cfe  McLean^  for 
plaintiff. 

Messrs,  D.  Z.  RusselL  H.  G.  Connor^  Ricaud  &  Weill 
and  P.  D.   Walker^  for  defendants  (appellants). 

Clakk,  J. :  This  case  presents  substantially  the  same 
points  as  Solomon  v.  Bates  at  this  Term,  the  plaintiff  in  this 
case,  as  in  that,  being  a  depositor  who  had  lost  by  the 
insolvency  of  the  bank,  and  the  defendants  being  the  same 
in  both  cases.  Corporate  interests  are  increasing  steadily 
in  importance  and  have  become  intimately  connected  with 
every  phase  of  life.  It  is  necessary  to  define  accurately 
the  duties,  rights  and  obligations  of  corporations  and  the 
responsibilities  of  their  managers  to  the  public  and  to 
their  own  stockholders.  Without  reiterating  the  reason- 
ing and  authorities  in  the  case  of  Solomon  v.  Bates^  it  is 
sufficient  to  sum  up  the  conclusions  at  which  the  Court 
arrived  in  that  case : 

1.  It  is  not  a  misjoinder  of  causes  of  action  to  join  in 
the  same  action  brought  against  the  directors  individually 
a  cause  of  action  for  gross  negligence  in  the  discharge  of 
their  duties,  whereby  the  plaintiff  was  injured,  with  causes 
of  action  for  the  fraud  and  deceit  of  the  directors  in  mak- 
ing false  statements  and  misrepresentations  of  the  condi- 
tion of  the  bank,  whereby  the  plaintiff  was  induced  to 
deposit  his  money  in  the  care  of  the  bank. 

2.  That  the  directors  are  jointly  and  severally  liable  for 
their  iorts^  and  the  corporation  itself  can  be  joined  or  not 
at  the  election  of  the  plaintiff. 

3.  That  where  it  is  admitted  by  demurrer,  or  otherwise, 
that  the  corporation  is  insolvent,  it  is  not  neceseary  to 
exhaust  remedies  against  it  before  suing  the  directors  for 
wrongs  caused  by  their  negligence,  fraud  or  deceit. 

4.  That  an    action   can    be   brought   by    a   depositor  or 
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other  creditor,  and  even  by  a  stockholder,  for  such  torts 
against  the  president  and  directors  without  having  first 
applied  to  the  corporation  or  its  receiver  to  bring  such 
action  and  being  refused. 

5.  That  it  is  not  necessary  to  allege  that  "  when  the 
plaintiff  deposited  his  money,  the  directors  knew  or 
believed  he  would  not  get  it  back,  or  intended  by  deceit 
to  get  it  from  him  or  cause  him  to  lose  it,"  but  that  it  is 
sufficient  to  allege  that  the  bank  being  insolvent  the 
defendants  caused  false  and  fraudulent  statements  of  the 
condition  of  the  bank  to  be  published,  representing  it  to 
be  solvent  and  with  capital  stock  unimpaired,  and  declar- 
ing dividends  with  a  view  to  conceal  its  insolvent  condi- 
tion and  procure  deposits,  and  that  the  plaintiff  was 
deceived  thereby  into  making  the  deposit  which  he  is 
seeking  to  recover. 

6.  That  the  directors  are  liable  for  gross  neglect  of  their 
duties,  and  mismanagement — though  not  for  errors  of 
judgment  made  in  good  faith — as  well  as  for  fraud  and 
deceit. 

7.  That  if  false  and  fraudulent  statements  of  the  condi- 
tion of  the  corporation  are  put  forth  under  the  authority 
of  the  directors,  it  is  not  necessary  that  they  should  know 
them  to  be  such;  it  is  their  duty  to  know  them  to  be  true, 
and  they  are  liable  for  damages  sustained  by  any  one  deal- 
ing with  the  corporation,  relying  on  the  truth  of  such 
official  reports. 

8.  That  the  same  liability  attaches  to  the  president  or 
other  managers  as  to  the  directors  in  like  cases. 

The  motion  of  the  defendants  made  in  this  action  to 
strike  out  all  allegations  of  misfeasance  and  nonfeasance 
was  therefore  properly  denied,  nor  was  there  ground  to 
grant  the  motion  to  order  a  repleader. 

No  Error. 
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THOMAS  HOLDEN  v.  J.  L.  WARREN. 

Justice  of  the  Peace — Jurisdiction — Equitahle  Relief. 

While  a  justice  of  the  pence  has  no  jurisdiction  to  administer 
equity  affirmatively,  yet,  where  tiie  allegations  of  the  com- 
plaint and  the  proofs  show  that  plain  tiff  was  entitled  to 
judgment  for  a  balance  due  on  an  account,  he  having" 
accepted,  through  mistake,  a  sum  less  than  was  due  him,  he 
is  entitled  to  judgm«^nt  notwithstanding  in  his  prayer  he 
asked  for  equitable  relief  by  reformation  of  an  accounting 
between  him  and  his  debtor. 

Civil  action,  tried  on  appeal  from  a  justice's  court 
before  Starbucks  e/.,  and  a  Jury,  at  P^all  Term,  1895,  of  Cas- 
well Superior  Court.  Before  the  jury  was  impanelled 
the  defendant  moved  to  dismiss  the  action  for  want  of  juris- 
diction, the  action  having  been  instituted  in  a  justice's 
court  to  reform  and  correct  an  alle<<ed  error  in  calcula- 
tion in  a  settlement  between  the  parties.  The  complaint 
was  as  follows  : 

Ilis  Honor  reserved  nis  decision  in  the  motion  to  dis- 
miss and  submitted  an  issue  to  the  jury  as  follows  :  **  In 
what  sum,  if  any,  is  defendant  indebted  to  plaintiff?" 
Ans.,  *'  ^29  and  interest  up  to  date." 

His  Honor  then  granted  the  plaintiffs  motion  to  dis- 
miss and  plaintiff  appealed. 

Mr,  C.  J).  Turner^  for  plaintiff  (appellant). 
No  counsel,  contra, 

Clark,  J. :  A  justice  of  the  peace  has  no  jurisdiction 
to  administer  equity  affirmatively,  {Dorouyhty  v  .Sprinkle^ 
88  N.  C,  30U,)  though  necessarily  in  actions  of  which  that 
officer  has  jurisdiction  an  equitable  matter  can  be  set  np 
by  way  of  defense.      Bell   v.   Howerton^    HI   N.    C,   69; 


>'.  C]  FEIiRUARY  TERM,  18%.  327 


HOLDRN   V.    WARRKN. 


McAdoo  V.  Callum,  86  N.  C,  419.  That  pfirt  of  tho  prayer 
of  the  complaint  which  asks  that  the  defendant  correct  tlie 
settlement,  being  for  an  equitable  relief,  is  therefore  not 
within  the  jurisdiction  of  the  justice.  But  the  jurisdic- 
tion is  governed  hy  the  matters  alleged  and  proven,  and 
the  plaintiff  is  entitled  to  any  relief  these  entitle  him  to 
have  without  regard  to  the  fact  whether  or  not  they  are 
embraced  in  the  {»rayer  for  relief.  Stokefi  v.  Tcij/Ior^  104- 
N.  C,  894  :  Fnlps  v.  Mo^^lc,  108  X.  C,  tJOl  ;  Simmons  v. 
^tf«V>«,  at  this  Term.  If  the  justice  can  give  any  relief 
upon  the  cause  of  action  it  is  immaterial  that  the  plaintiff 
prays  for  another  relief  which  the  justice  has  no  jurisdic- 
tion to  grant.      Hargrove  v.  Harris^  116  N.  C,  418. 

The  plaintiff  complained  that  the  defendant  owed  him  a 
balance  of  Ji^S3.50 ;  that  bv  mistake  in  calculation — a 
mutual  mistake  of  fact  by  both  parties — the  balance  was 
stated  to  be  ^54.50,  and  the  plaintiff  on  tiiat  understand- 
ing accepted  1^50  in  full  payment  of  the  ^.34.50  which  both 
parties  supposed  t(S  be  due,  but  on  discovering  the  mistake 
the  plaintiff  demanded  twenty-nine  dollars  still  due,  and, 
payment  being  refused,  brings  this  action.  Had  the  agree- 
ment been  to  receive  the  $50  in  satisfaction  of  the  ^8^^.50 
the  agreement  would  have  been  binding.  The  (^ode, ^74: — 
though  it  would  have  been  nudum  jmctura  prior  to  that 
act.  Fickey  v.  Merrimon^  79  N.  C,  585  ;  Koonce  v.  lius- 
#eZ/,  103  N.  C,  179;  Coppersmith  v.  Wthon,  104  N.  C, 
28.  But  there  has  been  no  settlement  other  than  for  the 
$54.50,  and  there  has  been  nothing  ])aid  or  accepted  in 
discharge  of  the  remaining  twenty-nine  dollars  due  the 
plaintiff.  He  is  entitled  to  bring  his  action  at  law  to 
recover  the  same,  and  even  if  the  defendant  can  show  a 
leceipt  in  full  this  would  be  o\\\y  priraa  facie  evidence 
which  could  be  rebutted  by  proving  tlie  al)ovt3  facts  as 
alleged  in  the  complaint.      The  judge  submitted    the  i^sue 
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to  the  jury,  (reserving  the  motion  to  dismiss  made  on  the 
giound  of  a  want  of  jurisdiction,)  and  the  jury  found  that 
the  defendant  was  inHebted  to  the  plaintiif  twenty-nine 
dollars  as  alleged  in  the  complaint,  with  interest  from  the 
date  of  the  settlement.  His  Honor  denied  the  plaintiff's 
motion  for  judgment  and  dismissed  the  action.  He  was 
doubtless  misled  by  the  prayer  of  plaintiff's  complaint 
embracing  an  equitable  relief.  But  the  plaintiff  on  the 
facts  alleged  and  proved  was  entitled  to  a  judgmental  law 
for  the  twenty-nine  dollars,  and  his  prayer  for  equitable 
relief  should  have  been  treated  as  surplusage. 

The  facts  being  found  by  the  verdict  and  the  exception 
bringing  up  the  erroneous  ruling  of  the  judge  in  refusing 
judgment  thereon  for  the  plaintiff,  a  new  trial  is  not  nec- 
essary, but  the  judgment  dismissing  the  action  is  reversed 
{Beimhardi  v.  Bi^own^  at  this  Term)  and  the  cause  is 
remanded  that  judgment  for  the  plaintiff  may  be  entered 

upon  the  verdict  below. 

Reversed. 


WROUGHT  IRON  RANGE  COMPANY  v.  J.  A.  CARVER,  et  al. 

Constitution  of  State  and  United  States — License  Tax — 
Peddlers — Ratification  of  Statutes — Signatures  of  Pre- 
siding Officers  —  Inter-State  Commerce  —  Instruments 
Referred  to  in  a  Statute, 

1.  Under  Sec.  76,  Ch.  119,  Laws  1895  (the  Machinery  Act)  the  col lec" 

tiofi  of  an  ille.al  and  invalid  tax  may  be  en-joined. 

2.  Semhle,  that  the  exception  in  the  above-mentioned  section  is  as 

broad  as  the  prohibition  ;  and  about  all  theefTect  the  section 
\\8M  is  to  give  an  additional  remedy  to  test  the  validity  of  a 
tax.  leaving  it  to  the  discretion  of  the  tax-payer  to  pay 
the  tax  and  sue  to  recover  it  back,  or  to  proceed  by  injunc- 
tion. 
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8.  The  Legislature  had  the  power  to  levy  the  tax  rn  peddlere  pro- 

vided in  Sec.  28*  Ch.  116,  Laws  1895,  and  to  provide  the  method 
of  collection  and  enforcement  set  forth  in  the  Machiner}"  Act 
of  1895. 

4.  Foreign  corporations  can  only  do  business  in  this  State  by  vir- 

tue of  the  rules  of  comity,  under  which  rules  they  cannot  be 
accorded  greater  privileges  than  citizens  of  the  State. 

5.  A  foreign  corporation  is  not  a  citizen  of  the  state  creating  it 

within  the  protection  of  Art.  IV.,  Section  2  (1),  of  the  Consti" 
tution  of  the  United  States. 

€.  The  tax  imposed  on  peddlers  by  the  Revenue  Act  of  1895,  as  it 
.    makes  no  discrimination  in  favor  of  citizens  of  this  state,  is 
valid,  and  not  in  violation  of  the  Federal  protection  of  Inter- 
State  Commerce  guaranteed  by  the  Constitution  of  the  United 
States. 

7.  Semble^  that  an  Act  of  the  Legislature  of  this  State  is  valid,  if 
regularly  passed  in  other  respects,  although  its  ratification 
is  not  attested  by  the  signatures  of-  the  pre^iding  ofBcers, 
upon  the  same  principle  that  judgments  of  the  courts 
are  valid  although  not  signed  by  the  presiding  Judge.  Scar- 
borough V.  Robinson^  81  N.  C,  409,  criticised  and  distin- 
guished. 

^.  When  oae  deed,  contract,  pie  vding  or  other  written  instrument 
refers  to  another  written  instrument  for  important  or  essential 
particulars,  the  instrument  thus  referred  to  becomes  a  part 
of  that  referring  to  it :  and  upon  the  same  principle  where 
an  act  ot  the  Legislature,  in  all  respects  regular  as  to  its  pas- 
sage and  ratification,  refers  to  another  act  about  the  proper 
ratification  of  which  there  is  a  serious  question,  the  act  thus 
referred  to  becomes  incorporated  in  the  act  in  which  it  is 
thus  referred  to,  and  becomes  a  valid  law  as  part  thereof. 

9.  Quere^  if  the  counties  have  power  to  levy  a  peddler's  tax  under 

Ch.  116,  Sec.  28,  Laws  1895. 

This  was  a  civil  action,  heard  by  his  Honor,  Henry  R. 
Starhick;  cU  Chambers^  in  Greensboro,  the  13th  day  of  July, 
1895,  upon  an  affidavit  of  the  plaintiff  to  continue  the 
restiaining  order,  theretofore  granted,  by  liobinson,  Judge^ 
until  the  linal  hearing. 

Upon  an  aiiidavit  made  by  the  plaintiff,  his  Honor,  W, 
S.  O^B,  Robinson^  granted  an  order  restraining  and  enjoin- 


330  IN   THE  SUPHEMP:    COURT.  [118 


Range  Company  a.  Carver. 


ing  the  defendants  from  the  acts  complained  of  in  the  affi- 
davit of  the  plaintiff,  and  ordered  Ihe  (defendant  to  show 
cause  before  his  Honor,  Henry  R.  Starhvck^  at  GreensV)oro, 
on  the  6th  day  of  July,  1895,  why  the  same  should  not  be 
continued  until  the  final  hearing.  By  agreement  of 
parties  the  time  of  hearing  was  continued  until  July  19th, 
at  which  time  his  Honor  heard  the  case,  and  on  July  22, 
1S95,  rendered  the  followinij  judgment : 

This  cause  coming  om  to  be  iieard  upon  a  motion  to  con- 
tinue the  restraining  order,  heretofore  granted  by  Robin- 
son^ Judye^  to  the  final  hearing  of  the  action,  the  hearing 
of  said  motion  having  been  continued  to  this  date: 

Upon  consideration  of  the  complaint  and  affidavits  filed, 
the  motion  to  continue  s>iid  restraining  order  is  denied  and 
the  same  is  hereby  dissolved.  And  it  is  further  adjudjced 
that  the  defendant  recover  of  the  plaintiff  the  costs  of  the 
injunction  prO'-eeding  to  be  taxed  by  the  clerk. 

Plaintiff  appealed. 

Mefinrs.  Shepherd  cfe  Bushee^  Boone ^  Merritt  cfc  Bryant ^ 
for  plaiTitiff  (a[)pellant). 

MeM.srs.  W,  A.  Guthrie  and  A,  L.  Brookit^  for  defendant. 

FuKCHES,  J. :  This  is  an  application  for  an  injunction 
to  restrain  the  defendant,  as  sheriff  of  Person  county,  from 
collecting  by  distraint,  what  he  claims  to  be  a  peddlery's 
tax.  The  defendant  denies  plaintiff's  right  to  proceed  by 
injunction,  whether  the  tax  be  "illegal  and  void'"  or  not, 
under  Section  It),  Machinery  Act  of  1895.  We  do  not 
agree  with  defendant  in  this  contention. 

It  was  agreed  that  jdaintiff  might  proceed  by  injunction 
unless  he  is  prevented  by  this  Section,  and  it  is   true  that 
this  section  does   not    ])rofess  to   proliibit   the    issuance  of 
injunctions  against  the  collection  of  public    taxes,  except 
in  certain  cases,  and  it  seems  to   us   that    the  ex«*eption    i& 
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about  as  broad  as  the  prohibition,  and  about  all  the  eflFect 
it  has  is  to  ^ive  an  additional  remedy,  which  is  left  to  the 
discretion  of  the  party  to  pay  the  tax  and  then  brin^  an 
action  to  recover  the  money  back.  But  whether  the  excep- 
tion is  as  broad  as  it  seems  to  ns  or  not,  it  in  express  terms 
excepts  from  the  inhibition  of  injunction  taxes  that  are 
"illetcal  or  invalid,"  and  that  is  what  the  plaintiflf  alleges 
in  this  case — that  they  are  "  illegal  and  invalid,"  and  this 
question  of  jurisdiction,  beirii^  disposed  of,  the  matter  comes 
to  be  considered  upon  its  merits. 

There  are  many  grounds  of  objection  made  by  the  plaint- 
iff to  the  legality  of  this  tax,  and  to  the  manner  in  which 
the  defendant  proceeded  to  collect  the  same  Plaintifl' 
says  that  no  such  tax  has  been  ai^sessed^  and  the  defendant 
had  no  warrant  or  order  for  its  collection  ;  that,  if  defend- 
ant had  authority  to  collect  without  a  special  order  to  do 
so,  his  action  was  illegal,  as  the  tax  created  no  lien  on 
plaintiff's  property  and  he  had  no  right  to  take  it  by  dis- 
traint or  levy.  But  plaintiff  furtlior  alleges  that,  if  defend- 
ant, as  a  tax-collector,  has  the  right  to  levy  property  for 
taxes  without  a  special  order  to  do  so,  he  had  no  right 
to  do  so  for  this  tax,  as  it  was  protected  from  taxation  by 
the  law  of  Inter-State  Conimerce,  and  was  unconstitutional 
and  void.  And  finally  plaintiff  alleges  that  Chapter  116, 
Acts  of  1895,  was  not  signed  by  the  President  of  the  Sen- 
ate and  the  Speaker  of  the  House  of  Representatives,  and 
therefore  is  not  a  part  of  the  laws  of  North  Carolina. 
"  Taxes  are  the  enforced  proportional  contributions  from 
persons  and  property  levied  by  the  state,  by  virtue  of  its 
sovereignty,  for  the  support  of  government,  and  for  all 
pnblic  needs."  Cooley  on  Taxation.  Sec.  83  (8),  Ch.  11.), 
Acts  1895,  defines  "  tax,"  '*  taxes,"  to  be  any  tax  or  assess- 
ment, provided  for  in  this  act.  "  The  power  of  taxation 
is  an  incident  of  sovereignty,  and  is  possessed  by  the  gov- 
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eminent  without  being  expressly  conferred  by  the  people." 
(Constitution.)     Cooley  on  Taxation,  4. 

''  In  general  it  will  be  found  that  the  statutes  imposing 
taxes  make  special  provision  for  their  collection  and  do 
not  apparently  contemplate  that  any  others  will  be  neces- 
sary."    Cooley,  supra^  15. 

Section  37,  Ch.  119,  Acts  1895,  provides  for  the  collec- 
tion of  taxes  as  follows  :  '*  Whenever  the  tax  shall  be  due 
and  unpaid,  the  sheriff  shall  immediately  proceed  to  collect 
the  same  as  follows :  If  the  party  charged  have  personal 
property  equal  to  the  value  of  the  tax  charged  against 
him,  the  sheriff  shall  seize  and  sell  the  same,  as  he  is 
required  to  sell  other  property  under  execution."  And  an 
act  for  levying  taxes  and  providing  the  means  of  enforce- 
ment is,  as  we  have  seen,  within  the  unquestioned  and 
unquestionable  power  of  the  Legislature.  It  is  therefore 
the  law  of  the  land,  not  only  in  so  far  as  it  lays  down  a 
general  rule  to  be  observed,  but  in  all  the  proceedings,  and 
all  the  process  which  it  points  out  or  provides  for  in  order 
to  give  the  rule  full  operation.  As  has  been  well  said, 
"  the  mode  of  levying  as  well  as  the  right  of  imposing 
taxes  is  completely  and  exclusively  with  the  legislative 
power."  Cooley,  aupra^  48  and  49.  The  work  of  the 
commissioners  in  assessing  taxes  is  only  to  ascertain  the 
amount  due  where  this  is  uncertain  and  to  be  determined 
by  some  general  rule  prescribed  by  the  Legislature.  But 
besides  the  above  authorities  the  right  of  the  sheriff  to 
levy  and  sell  for  just  such  taxes  as  are  involved  in  this 
action  has  been  expressly  decided  and  sustained  by  this 
Court  in  Cowles  v.  Briiiain,  2  Hawks.,  207,  and  Wynn  v. 
Wright,  1  D.  <fe  B.,  19,  and  these  cases  are  cited  and 
approved  by  Justice  Gray  in  delivering  the  opinion  of  the 
Court  in  Emert  v.  Mo,,  156  U.  S.  R.,  309. 

So  it  is  clear  the  Legislature  had  the  right — the  power — 
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to  leTj  this  tax,  (leaving  out  for  the  present  the  question 
of  Inter-State  Commerce,)  that  it  did  levy  it,  and  that  it 
had  the  right  to  provide  (prescribe)  the  mode  and  manner 
of  enforcing  its  collection  and  by  whom  it  shoald  be  col- 
lected ;  and  it  did  prescribe  the  mode  of  enforcing  its  col- 
lection and  by  whom  it  should  be  collected.  And  under 
this  legislative  power  the  defendant — the  sheriff — has  pro- 
ceeded to  make  the  collection  in  the  manner  pointed  out 
in  the  act. 

I 

This  leaves  two  questions  to  be  considered,  Inter-State 
Commerce  and  as  to  whether  Chapter  116,  Acts  of  1895,  is 
a  part  of  the  Public  Laws  of  the  state. 

It  is  contended  by  plaintiff  that  the  first  ,of  these  ques- 
tions (Inter-State  Commerce)  has  been  expressly  decided  by 
this  Court  in  plaintiff's  favor,  and  State  v.  Lee^  113  X.  C, 
.681,  and  State  v.  Gibhs^  lb.,  700,  arc  cited  as  authority  to 
sustain  this  contention.  But  upon  examination  it  will  be 
fonnd  that  State  v.  Zee  was  expressly  put  on  the  ground 
that  the  Legislature  had  not  imposed  a  tax  on  defendant's 
business,  and  the  Court  intimates  the  opinion  that  had  the 
legislature  imposed  the  tax  the  Court  would  have  affirmed 
the  judgment  below.  The  question  of  Inter-State  Com- 
merce  is  not  discussed  in  the  opinion,  but  if  it  was  con- 
sidered the  intimation  of  the  Court  is  against  the  plaintiff's 
contention.  The  case  of  State  v.  Gibbs  is  put  upon  an 
admission  of  the  Attorney  General  that  it  falls  under  the 
decision  of  State  v.  Zee,  and  it  is  expressly  stated  in  the 
opinion  that  no  Federal  question  is  presented.  So,  it  is 
manifest  that  neither  of  these  cases  decides  the  question 
or  sustains  the  contention  of  plaintiff  as  to  Inter-State 
Commerce. 

The  case  of  State  v.  Zee,  supra,  as  was  that  of  State  v. 
Giibs,  was  put  upon  the  definition  of  ''peddler."  And 
the  Court  then  held  that  the  term  peddler  did  not  include 
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a  party  who  t>raveled  over  the  country  carrying  a  sample 
stove,  soliciting  orders  to  be  filled  by  another  wagon  follow- 
ing and  delivering  stoves.  This  was  at  least  a  very  favor- 
able construction  for  the  defendant. 

This  is  a  privilege  tax  and  outside  of  the  revenue  to  be 
raised  for  the  support  of  the  Government.  The  object  of 
such  taxes  is  to  protect  the  people  against  the  frauds  and 
machinations  of  this  class  of  irresponsible  traders,  and  to 
protect  honest  dealers  with  fixed  places  of  businet^s,  and 
who  honestly  bear  their  part  of  the  burden  of  the  (Tovcrn 
inent.  Emert  v.  Missoxiri^  supra.  And  this  being  so,  it 
is  apparent  that  neither  the  people  nor  the  hona  fide  local 
dealers  wouk^  receive  any  more  protection  against  this 
itinerant  trade,  carried  on  in  the  manner  pursued  by  plaint- 
ifi*,  than  if  he  were  to  sell  the  stove  he  has  in  the  wagon  in 
which  he  travels.  In  fact  it  can  be  considered  in  no  other* 
light  than  as  a  subterfuge — a  trick — to  evade  the  tax 
imposed  by  the  Government.  This  question  of  taxation  is 
elaborately  discussed  by  Justice  Gray  in  Eraeri  v.  Mi^- 
sourly  siqjra^  and  especially  on  page  314,  where  he  defines 
the  term  ])eddler.  In  Tomlin's  Law  Dictionary  these  defini- 
tions are  given  :  "  Hawkers,  those  deceitful  fellows  who  went 
from  place  to  place  buying  and  selling  *  *  *  and  the 
appellation  seems  to  grow  from  their  uncertain  wandering, 
like  persons  that  with  hawks  seek  their  game  where  they 
•can  find  it  " — '*  Hawkers,  peddlers  and  petty  shopmen — 
perso'is  traveling  from  town  to  town  with  goods  and  mer- 
chandising." But  it  is  not  necessary  for  us  to  decide  in 
this  case  whether  the  definition  given  to  the  word  "  ped- 
dler" in  State  v.  Lee  was  corrector  not,  as  the  Act  of 
181)5,  Oh.  116,  Section  23,  has  made  the  definition,  ''  That 
any  person  carrying  a  wagon,  cart  or  buggy  for  the  pur- 
pose of  exhibiting  or  delivering  any  wares  or  merchandise 
:8hall  be  considered  a  peddler.     This   paragraph    was    not 
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iu  the  Acts  under  which  State  v.  Zee  and  State  v.  Oibhs 
were  decided.  The  Legislature  had  the  right  to  uiake 
this  definition.  Entert\.  Miasouri^  supra,  ^o  there  can 
be  no  doubt  that  plaintiff's  business  was  taxed  by  the  Act 
of  1895. 

Then  is  the  plaintiff  relieved  from  the  burden  of  this  tax 
bv  the  Constitution  of  the  United  States  under  the  doctrine 
of  loter-State  Commerce  ?  We  do  not  think  it  is.  The 
plaintiff  is  a  foreign  corporation  and  can  only  do  business 
in  this  State  by  the  rules  of  comity,  and  it  would  seem  tha* 
under  this  doctrine  it  ought  not  to  claim,  and  if  it  do*  s 
claim  it  should  not  be  allowed,  greater  privileges  than  our 
own  citizens.  A  foreign  corporation  is  not  a  citizen  of 
anotherstate,and  can  claim  no  privilege  or  protection  under 
Article  IV.,  Sec.  2  (1)  of  the  Constitution  ot  the  United 
States.  Paul  v.  Virginia^  8  Wall.,  168  ;  McCreedy  v.  Ft/., 
94  U.  S.,  391  ;  U,  S.  v.  Crookshank,  92  U.  S.,  542.  But 
as  they  are  allowed  to  come  here  under  the  doctrine  of 
comity,  they  are  entitled  to  the  same  protection  and  are 
subject  to  the  same  burdens  on  their  business  as  aie  imposed  , 
on  the  business  of  our  own  citizens,  and  no  jnore.  It  is 
admitted  that  a  tax  imposed  on  peddlers  is  a  tax  on  the 
property  authorized  to  be  sold.  Machine  Co,  v.  Gage^  100 
U.  S.,  678.  But  a  State  may  impose  the  same  license  tax 
on  peddlers  from  other  states  that  it  imposes  on  its  own 
citizens.  Machine  Co,  v.  Gage^  supra  ;  Ward  v.  Mary- 
land^ 12  Wall.,  163  and  418.  If  it  discriminates  in  favor 
of  its  own  citizens  and  against  the  citizen  of  another  state, 
this  will  be  in  violation  of  the  Constitution  and  void. 
Machine  Co.  v.  Gage^  aupra.  The  non-exercise  by  Con- 
gress of  the  power  t4>  regulate  Inter-State  Commerce  is 
equivalent  to  a  declaration  that  it  shall  be  free  from  any 
rostrieiions.  Welton  v.  Minsouri^  9i  U.  S.,  275  ;  Machine 
Co.  V.   Ga>ge^  suprjt.     The  case  of  Machine  Co.    v.    Gage 
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was  almost  our  case.  If  there  is  any  distinction  in  the 
principle  there  decided  and  the  case  now  before  us,  we  have 
been  unable  to  discover  it  after  a  careful  examination. 
That  Avas  an  action  brought  by  the  Howe  Sewing  Machine 
Company,  a  Connecticut  corporation  which  had  shipped  its 
machines  to  Nashville,  Tenn.,  and  from  there  an  agent  went 
to  Sumner  county  to  peddle  and  sell  these  machines.  A 
license  tax  similar  to  ours  was  demanded  of  him.  He 
denied  the  right  to  demand  this  tax,  but  paid  it  under  a 
provision  of  the  Tennessee  statute  similar  to  the  provision 
in  Section  76  of  our  law,  and  the  Machine  Company 
brought  an  action  to  recover  back  this  tax.  The  plaintiff 
in  that  case,  as  the  plaintiff  does  in  this  case,  contended 
that  the  tax  was  unconstitutional  and  void  upon  the  ground 
of  its  being  an  interference  with  Inter-State  Commerce. 
But  the  Court,  after  a  full  review  of  all  the  authorities  on 
the  subject,  held  that  as  the  same  rule  applied  to  all  alike, 
there  being  no  discrimination  against  the  plaintiff  and  in 
favor  of  the  citizens  of  Tennessee,  there  was  no  constitu- 
tional objection  to  it,  and  that  plaintiff  could  not  lecover. 
The  same  question  was  again  before  the  Court  and  the 
whole  subject  discussed  at  great  length  by  Justice  Gray, 
in  which  the  case  of  Machine  Co.  v.  Gage  was  discussed 
and  approved,  as  late  as  the  156  IT.  S.,  in  Einert  v.  J/i?., 
supra.  Upon  these  authorities  we  have  no  hesitation  in 
holding  that  plaintiff  is  not  piotected  from  paying  this  tax 
by  any  provision  of  the  Constitution  of  the  United  States. 

This  leaves  one  other  question  to  be  considered :  is 
Chapter  116,  published  as  a  part  of  the  Public  Laws  of 
1895,  a  part  of  the  law  of  North  Carolina,  or  is  it,  as 
plaintiff  contends,  a  nullity^  This  is  an  important  ques- 
tion. 

If  we  sustain  the  contention  of  plaintiff,  it  does  not 
only  relieve  him  from  the    payment  of  this  tax,  which  we 
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Lave  seen  he  is  otherwise  liable  for,  but  it  also  relieves  all 
other  tax-payers  from  the  payment  of  their  taxes  imposed 
under  its  provisions.  We  say  under  its  provisions,  because 
if  it  is  not  the  law,  it  is  contended  that  the  Revenue  Act 
of  18D3  (which  is  very  similar  to  this)  would  be  left  in 
force.  But  that  is  not  a  matter  now  before  us.  The 
question  before  us  is,  whether  Chapter  116  of  the  Acts  of 
1895  is  the  law  ? 

There  is  no  question  in  this  case  but  that  it  was  passed 
by  both  Houses  of  the  General  Assembly  according  to  tiie 
provisions  and  requirements  of  the  Constitution.  There 
is  no  question  but  that  it  was  deposited  in  the  office  of 
the  Secretary  of  State  as  one  of  the  Public  Laws  passed 
by  the  General  Assembly  of  1895.  There  is  no  question 
but  that  the  Secretary  of  State  received  it  and  enrolled  it 
as  one  of  the  Public  Laws  passed  at  that  session  of  the 
General  Assemblv.  There  is  no  doubt  but  that  the  Sec- 
retary  of  State  certified  that  it  was  one  of  the  Public 
Laws  on  file  in  his  office,  and  that  the  Public  Printer  pub- 
lished it  with  other  Public  Acts  of  the  General  Ast^cmbly 
of  1895,  as  a  part  of  the  Public  Laws  of  the  state.  This 
made  it,  presumptively  at  least,  a  part  of  the  Public 
Laws  of  I  he  state,  and  every  person,  having  occasion 
to  do  so,  has  the  right  to  read  it  in  evidence  in  any  court 
of  the  state  as  the  law.      Code^  Section  1339. 

It  was  held  in  Carr  v.  Coke,  116  N.  C,  223,  that  an  act 

purporting  to  have  been  passed  by  the  General   Assembly, 

and  signed  by  the  President  of  the  Senate  and  the  Speaker 

of  the  House,  wa§  a  record  importing  verity,  and  could  not 

be  impeached   collaterally.     It  is  true,  if  it  be  aditiitted 

that    this  act   was  not  signed    by    the*  presiding  officers 

(which  we  admit  for    the  present   for  the  argument  only) 

the  question  is  then  presented  as  to  whether  it  is  a   record 

or  not.     Plaintiff  contenjls  that  it  is   not,   for  tlie  reason 
118—22 
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that  the  Constitution  provides,  and  as  plaintiff  says, 
requires  it  to  be  signed  by  the  President  of  the  Senate  and 
the  Speaker  of  the  House.  The  Legislature  and  its  pre- 
siding officers  are  bound  by  the  requirements  of  the  Con- 
stitution. And  it  is  certainly  true  that  every  one  ought 
to  observe  the  provisions  of  the  Constitution.  If  the  Leg- 
islature passes  any  law  which  is  in  plain  violation  of  the 
provisions  of  the  Constitution,  it  is  the  duty  of  the  courts 
to  declare  it  void.  But  that  is  not  the  case  here.  It  is 
not  alleged  that  this  act  is  in  conflict  with  any  of  the  pro- 
visions of  the  Constitution.  It  is  not  alleged  that  the 
Legislature  has  done  any  act  in  violation  of  the  Constitu- 
tion ;  but  that  the  presiding  officers,  through  an  inadver- 
tence, have  failed  to  sign  an  act,  and  therefore  it  is  not  the 
law.  It  would  seem  that  a  judge  in  the  discharge  of  his 
duty  would  be  as  much  bound  to  observe  the  plain  require- 
ment of  the  statute  law  of  the  state  as  the  presiding  offi- 
cers of  the  General  Assembly  are  to  observe  the  Constitu- 
tion in  discharging  their  official  duties.  Yet  we  have  a 
plain  provision  in  our  statute  law  requiring  every  judg- 
ment granted  by  a  judge  to  be  signed  by  him.  Code^  Sec- 
tion 2S8.  And  this  Court  has  held  that  this  statute,  appar- 
ently mandatory,  should  always  be  observed  ;  still  it  is  held 
to  be  only  directory,  and  a  judgment  passed  in  open  court, 
and  filed  with  the  paj)ers,  as  a  part  of  the  judgment  roll,  is 
a  valid  judgment,  though  not  signed  by  the  judge.  Mat- 
thews  V.  Joyce^  85  N.  C,  258 ;  Rollins  v.  Henry^  78  N.  C, 
3-12  ;  Keener  v.  GooihoUy  %\)  N.  C,  273  ;  Spencer  v.  Credle^ 
102  N.  C,  ^'^'^  Bond  v.    Wool,  113  N.  C,  20. 

Then  suppose  it  be  admitted  that  Mr.  Coke's  affidavit  is 
competent  (whicl>  is  not  admitted)  and  tliat  it  proves  that 
this  act  was  not  signed  by  the  presiding  officers ;  does  it 
prove  inore  than  if  the  clerk's  alHdavit  was  allowed  to 
prove  that  a  judgment  on   tile   in    his   office  had  no  signa- 
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tore  of  the  jndge,  or  of  any  judge,  attached  to  it?  What 
would  be  the  reply?  Non  constat^  the  judgment  hav- 
ing been  passed  by  the  court  when  in  session  and  filed 
as  a  jodgnient,  it  is  the  judgment  of  the  court.  Critically 
speaking,  Mr.  Coke's  affidavit  does  not  prove  that  this  act 
was  not  signed  by  the  presiding  officers ;  and  probably  it 
is  our  duty  in  a  matter  of  this  importance  to  place  a  strict 
construction  upon  this  affidavit.  Then  what  is  the  affida- 
vit ?  "That  said  act  contains  no  clause  of  ratification 
and  no  signatures  of  the  presiding  officers  of  the  Senate 
and  House  of  Representatives,  or  either  of  them,  appear 
thereon  or  are  appended  thereto."  And  it  is  contended 
bv  the  defendant  that,  if  it  be  admitted  tiiat  the  names  of 
these  officers  are  not  now  attached  to  this  act,  it  does 
not  necessarily  follow  that  they  never  were.  Especially, 
when  the  affiant  had  certified  to  its  being  the  law,  in  the 
following  certificate:  "May  23,  1895.  I,  Octavins 
Coke,  Secretary  of  State,  hereby  certify  that  the  foregoing 
(manuscript)  are  true  copies  of  the  original  acts  and  reso- 
lutions on  file  in  this  office.  Octavius  Coke,  Secretary  of 
State."  It  is  admitted  that  Chapter  116  is  one  of  the 
"acts"  he  certifies  is  on  file  in  his  office. 

But  it  is  further  contended  by  the  defendant  that  as  this 
is  a  matter  oIl  record  it  cannot  be  disproved  by  oral  tes- 
timony, and  that  the  only  way  this  could  be  done,  if  at  all, 
wonld  be  by  a  certified  copy  under  seal  froni  the  Secretary 
of  State. 

It  is  admitted  that,  if  it  is  shown  that  the  presiding  offi- 
cers of  the  General  Assembly  did  not  sign  this  act,  the 
argnment  in  the  opinion  of  the  Court  in  Scarborough  v. 
Robinson^  81  N.  C,  409,  is  some  authority  for  the  conten- 
tion of  the  plaintiff  that  it  is  not  a  law.  But  no  such  ques- 
tion was  presented  in  Scarborough  v.  Robinson  as  is  pre- 
sented  in   this  case.     In   that  case   the  allegation  of  the 
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plaintiff  was  that  the  bill  had  not  been  signed  and  the 
action  was  for  a  mandamus  to  compel  the  presiding  offi- 
cers to  sign  the  bills,  after  the  Legislature  bad  adjourned. 
This  was  the  only  question  presented  in  that  case.  But 
the  court  in  the  course  of  the  opinion  said  that  an  act 
passed  and  not  signed  by  the  presiding  officers  was  not  the 
law.  That  part  of  the  opinion  does  not  seem  to  be  in  har- 
mony with  cases  above  cited  in  which  the  judgments  of  the 
superior  court  have  been  sustained  though  not  signed  by 
the  judge  as  required  by  the  statute.  Besides,  this  part  of 
the  opinion  in  Scarborough  v.  Robinson  was  criticized  by 
the  court  in  the  opinion  delivered  in  Cook  v.  Meares^^  116 
N.  C,  582,  and  pronounced  an  obiter^  both  in  the  opin- 
ion of  the  Court  and  in  the  concurring  opinion  filed  by 
Justice  AvKRY. 

But,  if  this  was  not  fo,  this  caee  has  gone  much  further 
than  Scarborough  v.  Robinson,     In  that  case   the  act  had 
not  been  certified  and  published  as  a    part  of  the  laws  of 
the  state  as  this  act  has  been.     In  Carr  v.  Coke^  supra^  it 
was  stated  that  the  object  of  that  action  was  to   enjoin   its 
being  certified  and  published,  and  stress  was  put  upon  the' 
fact  that  it  had  not  yet  been  certified  and  published  ;  as,  if 
this  were  done — that  is,  certified  and  published  as  a  part  of 
the  Public  Laws — it  would  much  strengthen  if  not  perfect 
the  act. 

But,  as  there  is  some  difference  of  opinion  among  the 
members  of  the  Court  as  to  the  positions  above  stated  as  to 
the  validity  of  this  act,  there  is  another  view  upon  which 
all  agree  that  it  is  valid,  and  this  we  will  now  discuss 
and  it  will  be  considered  as  the  basis  of  the  judgment  of 
the  Court. 

Where  one  deed  refers  to  another  deed  for  information 
not  set  out  in  the  last  deed  or  as  a  basis  for  what  is  con- 
tained in  the  last  deed,  the  first  deed  becomes  a  part  of  the 
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last.  Brasfield  v.  Powell^  117  N.  C,  140.  Where  two 
instraments  are  coteraporaneons  and  about  the  same  Bnb- 
ject  matter,  they  are  to  be  taken  together  and  conBtrned  as 
a  whole.  Flaum  v.  Wallace^  108  N.  C,  296.  Where  one 
files  a  complaint  in  an  action  and  refers  to  another  action 
then  pending,  without  stating  the  contents  of  the  action 
referred  to  except  that  it  is  about  the  same  subject,  the 
complaint  thus  referred  to  is  made  a  part  of  the  complaint 
in  the  second  action.  Alexander  v.  Norwood^  at  this 
Terra. 

In  1865  the  Legislature  of  Kansas,  in  aid  of  the  Union 
Pacific  Railroad,  passed  an  act  which  was  filed  in  theoflBce 
of  the  Secretary  of  State  and  by  him  certified  to  the  pub- 
lic, printed  and  published  as  one  of  the  laws  of  the  state. 
In  1866,  and  probably  in  1867,  the  Legislature  passed 
otLer  acts  which  referred  to  the  Act  of  1865  as  being  a 
part  of  the  laws  of  the  state  of  Kansas.  Sometime  after 
this,  one  Higgiasbotham  brought  an  action  to  compel  the 
issuance  of  the  bonds  provided  for  in  the  Act  of  1865, 
when  his  action  was  contested  upon  the  ground  that  the 
President  of  the  Senate,  by  some  inadvertence,  had  failed 
to  sign  the  act,  which  was  an  admitted  fact — the  Constitu- 
tion of  Kansas  like  ours  requiring  that  all  acts  should  be 
signed  by  both  the  Speaker  of  the  House  and  the  Presi- 
dent of  the  Senate  before  they  should  become  law§.  But 
the  Court,  in  a  long  and  well-considered  opinion,  held  that, 
as  this  Act  of  1865  had  been  referred  to  as  the  law  in 
1866  and  1867,  by  other  acts  that  were  properly  signed, 
that  was  a  sufficient  ratification  by  the  Legislature  to 
supply  the  want  of  the  signature  of  the  President  of  the 
Senate  to  the  Act  of  1865.  Comrrhissioners  v.  Hiygina- 
botham,  17  Kansas,  62. 

It  must  be  admitted  that  a  failure  of  one  of  the  presiding 
ofiicers    to    sign    the    bill    (the    signature  of    both   being 
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required)  was  as  defective  as  if  neither  had  signed,  and  the 
Kansas  case  ciannot  be  distinguished  in  principle  from  ours 
on  that  account. 

In  our  case,  Chapter  119,  which  is  the  accompaniment  of 
Chapter  116,  being  an  act  for  the  collection  of  the  taxes 
levied  in  Chapter  116,  expressly  refers  to  Chapter  116,  in 
Sections  33,  102  and  116,  and  requires  the  Secretary  of 
State  to  have  five  thousand  copies  of  the  "Act  to  Raise 
Revenue"  (Ch.  116)  to  be  printed  and  to  *' distribute  the 
same  among  the  officers  of  the  state,  whose  duties  it  is  to 
execute  and  carry  the  same  into  effect."  Upon  the  author- 
ities cited  as  well  as  "  the  reason  of  the  thing,"  we  are  of 
the  opinion  that  it  was  a  sufficient  ratification  and  attesta- 
tion of  Chapter  116,  Acts  1895,  entitled  "  An  Act  to  Raise 
Revenue,"  to  constitute  it  a  part  of  the  Public  Laws  of 
North  Carolina.  But  the  tax  levied  in  Section  28  is  state 
tax,  and  we  fail  to  see  that  the  County  of  Person  has  levied 
any  tax  on  the  plaintiff,  if  it  has  any  authority  to  do  so. 
Therefore,  the  order  appealed  from  is  sustained  as  to  the 
state's  tax  and  reversed  as  to  the  county  tax.  Let  this  be 
certified. 

Modified  and  Affirmed. 


WROUGHT  IRON  RANGE  CO.  v.  W.  8.  COZART. 

Menars,  Shepherd  dfe  Busbee  and  A,  A,  Hickftj  for 
plaintiff*. 

Mr.   W,  A.  Guthrie^  for  defendant  (appellant). 

FuRCHKs,  J. :  This  case  is  governed  by  the  opinion  in 
the  above  case  against  Carver.  But  /it  does  not  appear 
that  any  claim  for  county  tax  is  involved,  and  as  the 
defendant  was  restrained  and  enjoined  by  the  order  below 
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from  collecting  the  state  tax  imposed  by  Section  28,  Ch. 
116,  of  the  Laws  of  1895,  the  order  was  erroneous  and 
should  not  have  been  granted.  There  is  error  and  the 
judgment  is  reversed. 

Reversed. 


B.  F.  CHEATHAM,    Administrator  of  JOHN   A.    CHEATHAM 

V.  WM.   A.   BOBBITT. 

The  Code,  Section  590 — ^^  Opening  the  Door^^  hy  Personal 
Representative  of  Decedent — Personal  Transaction 
Defined. 

1.  The  term  ''  personal  transaction  ^^  as  used  in  The  Code.  Section 

590,  was  intended  to  describe  the  whole  of  the  nejarotiation  or 
treaty  between  the  original  parties  to  it  out  of  which  the 
cause  of  action  arose. 

2.  When  a  personal  representative  **  opens  the  door''  by  testifying 

to  a  transaction,  &c.,  it  is  not  his  province,  but  that  of  the 
court,  to  decide  what  testimony  of  the  adverse  party  may 
come  in. 

3.  In  an  action  by  an  administrator  for  the  price  of  goods  alleged 

to  have  been  sold  and  delivered  by  his  intestate  to  defend- 
ant, the  piaintilT  may  testify  to  the  delivery  of  the  goods  to 
defendant  and  not  thereby  ''open  the  door,''  because  the 
delivery  is  an  Independent  fact.  But,  a  purchase  being  the 
result  of  negotiations  between  the  parties,  if  plaintiff  testify 
that  defendant  purchased  the  goods  from  his  intestate  he 
thereby  makes  it  competent  for  defendant  to  testify  to  con- 
.  versations  and  transactions  between  himself  and  plalutifT's 
intestate  which  negative  a  sale  and  purchase,  but  tend  to 
establish  a  bailment  with  intent  to  defraud  the  creditors  of 
the  alleged  vendor. 
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Civil  action,  tried  before  Greene^  J. ^  and  a  jury,  at  Jan- 
aary  Term,  1895,  of  Granville  Superior  Court. 

Plaintiff  complained  for  goods  sold  and  delivered  to 
defendant  in  1879  and  1882.  Defendant  denied  purchas- 
ing the  goods  and  alleged  they  were  delivered  to  him  by 
plaintiff's  intestate,  who  was  in  failing  circumstances,  in 
order  to  avoid  the  payment  of  his  debts.  Defendant  also 
pleaded  statute  of  limitations. 

B.  F.  Cheatham,  plaintiff,  was  introduced  as  a  witness 
in  his  own  behalf,  and  testified  that  he  was  administrator 
and  brother  of  John  A.  Cheatham,  deceased,  that  John  A. 
Cheatham  was.  unmarried  and  died  after  his  father  and 
mother,  and  that  witness  was  one  of  his  heirs-at-law.  The 
intestate  was  merchandising  in  the  city  of  Raleigh  in  the 
year  1878.  That  defendant  purchased  goods  and  mer- 
chaiidise  from  intestate.  That  he  knows  of  his  own 
knowledge  that  his  brother  had  delivered  these  goods  to 
defendant,  and  that  he  had  seen  many  of  them  delivered. 
That  wMtness  was  not  in  employ  of  his  brother,  but  was 
often  in  and  about  the  st  re,  and  at  his  brother's  request 
delivered  a  portion  of  the  goods  to  defendant.  Witness 
was  here  shown  several  bills  of  goods,  and  after  objection  on 
part  of  defendant,  testified  that  two  of  them  were  in  his 
handwriting  and  all  others  in  the  handwriting  of  his  brother. 
That  they  were  the  originals  of  the  bills  of  goods  delivered 
to  defendant  by  his  brother  and  himself.  That  he 
delivered  the  goods  to  defendant's  w.igoner  at  the  request 
of  his  lirother,  the  intestate.  Plaintiff  also  introduced 
letters  of  defendant,  which,  after  objection  by  defendant, 
witness  testified  were  in  handwriting  of  defendant,  and 
were  received  by  the  intestate,  all  ordering  goods  from 
intestate  and  were  signed  by  defendant. 

Plaintiff  then  rested. 

Win.  A.  Bobbitt,  the  defendant,  then  testified  in  his  own 
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behalf  that  the  goods  were  delivored  to  him  by  John  A. 
Cheatham  under  an  agreement.  Plaintiff  objected  to  any 
testimony  as  to  an  agreement  between  the  witness  and  the 
intestate,  and  his  Honor  instructed  the  witness  to  confine 
himself  to  the  transactions  between  himself  and  decea>ed 
about  which  the  plaintiff  had  testified.     Plaintiff  excepted. 

Witness  then  said,  that  in  the  latter  part  of  October  or 
November,  1879,  John  A.  Cheatham  approached  him  in 
Raleiofh,  and  told  him  he  was  bound  to  fail  and  intended 
to  buy  a  large  stock  of  goods  and  then  make  an  assign- 
ment. Tljat  he  wanted  him  (the  defendant)  to  let  him 
ship  a  lot  of  the  goods  out  to  his  store  in  Brassfield  town- 
ship, Granville  county,  t*o  as  to  get  them  out  of  the  reach 
of  his  creditors,  and  that  after  the  assignment  he  (Cheat- 
ham) would  come  out  there  and  dispose  of  them.  That 
all  of  the  goods  sued  for  were  delivered  under  the  agree- 
ment between  the  27th  of  Noven»ber  and  17th  of  Decem- 
ber, and  that  these  were  the  goods  about  whi<.h  the  plaint- 
iff  administrator  had  testified.  That  he  would  send  his 
wagon  so  as  to  reach  Raleigh  about  dark  and  have  it 
loaded  during  the  night  and  start  off  before  day.  That 
John  A.  Cheatham  failed  just  before  Christmas.  1879. 
That  defendant  himself  left  home  early  in  1880.  That  the 
goods  remained  at  the  store  of  R.  Bobbitt  &  Son.  Some 
of  them  were  sold,  some  scattered  and  some  remained 
there  for  several  years.  That  all  th,e  goods  described  in 
the  bills  produced  by  plaintiff  and  in  plaintiff's  tobtimony 
were  delivered  in  consequence  of  that  agreement  between 
John  A.  Cheatham  and  the  witness. 

Plaintift  again  objected  to  any  evidence  of  conversation 
or  transactions  whatever  between  defendant  and  intestate 
of  plaintiff. 

His   Honor    again    ruled    that   no   testimony  should   be 
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admitted  except  that  relating  to  the  transactions  about 
which  the  plaintiff  administrator  had  testified.  Plaintiff 
excepted. 

On  cross-examination,  witness  testified  that  the  conver- 
sation between  the  witness  and  plaintiff's  intestate  took 
place  in  a  room  at  the  Yarborough  House.  That  no  one 
was  present  except  himself  and  John  A.  Cheatham,  and 
that  the  goods  were  delivered  in  accordance  with  the 
agreement  then  entered  into. 

His  Honor  submitted  the  following  issues: 

''1.  Did  tlie  cause  of  action  of  plaintiff  against  the 
defendant  accrue  more  than  three  years  prior  to  the 
beginning  of  this  action  i    Answer — '  No.' 

"2.  Were  the  goods  described  in  the  plaintiff's  com- 
plaint delivered  to  defendant  in  consequence  of  an  agree- 
ment between  plaintiff  and  defendant  that  defendant 
shou'd  assist  plaintiff  in  avoiding  the  payment  of  his 
debts  ?     Answer—^'  Yes.'  " 

There  was  a  verdict  for  defendant  on  the  second  issue. 

Rule  for  new  trial.  Rule  discliarged.  Judgment  for 
defendant.     Exception  by  plaintiff. 

The  plaintiff,  B.  F.  Cheatham,  Adm'r,  died  since  the 
last  Term,  and  S.  V.  Ellis,  Administrator  d.  b,  n.,  wa* 
made  party  plaintiff. 

Messrs  A,  J.   Field  &nd  J,   B.   Batchel<n\  for  plaintiff. 
Messrs,   Graham  cfe   Graham^  for  defendant. 

Avery,  J. :  The  word  '*  transaction  "  is  used  in  the  stat- 
tute  in  reference  to  the  joinder  of  actions  {Codej  Sec.  267) 
in  the  sense  of  the  conduct  or  finishing  up  of  an  affair, 
which  constitutes  as  a  wliole  the ''subject  of  action  '\  So 
the  term  "  personal  transaction,"  in  its  application  to  a 
case  like  the  one  at  bar,  was  intended  to  describe  the 
whole  of  the  negotiation   or  treaty   between   the  original 
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parties  to  it,  out  of  which  the  cause  of  action  arose.  The 
plaintiff  would  have  steered  clear  of  opening  the  door  to 
his  adversary'  had  he  gone  no  further  than  to  testify  to  the 
delivery  of  the  goods  described  in  the  bills  to  the  defend- 
ant, because  that  was  an  independent  fact,  involving  no 
account  of  either  a  personal  communication  or  transaction 
between  his  intestate  and  the  defendant*  Johnson  v  Rich^ 
at  this  Term.  But  he  started  out  by  stating  that  the 
defendant  *'  purchased  goods  and  merchandise  "  from  his 
intestate  while  the  latter  was  merchandising  in  Raleigh, 
and  proceeded  to  testify  to  the  delivery  of  the  articles  so 
purchased,  and  that  the  bills  offered  in  evidence  were  *'  the 
originals  of  the  bills  of  goods  delivered  to  the  defendant 
by  his  brother  and  himself."  To  purchase  is  to  "obtain 
or  secure,  as  one's  own,  by  paying  or  promising  to  pay  a 
price",  (Standard  Dictionary,)  and  the  question  whether 
there  was  such  an  absolute  sale  by  his  intestate,  and  a 
purchase  by  the  defendant,  as  must  have  been  inferred 
from  plaintiff's  testimony  if  believed,  or  whether 
the  delivery  was  by  the  terms  of  the  treaty  to  vest 
in  the  defendant,  in  whose  custody  the  goods  were 
placed,  only  a  qiialified  property  as  bailee,  as  defend- 
ant testified,  depended  upon  the  finding  by  the  jury 
of  the  facts  constituting  the  history  of  the  whole  negotia- 
tion between  the  parties.  The  plaintiff  testified  that  the 
defendant  "  purchased  "  the  goods  delivered  to  him,  as  the 
result  of  all  of  the  latter's  chaffering  and  treating  with  his 
intestate.  The  defendant  was  allowed  to  testifv  that,  tak- 
ing  the  whole  transaction  in  reference  to  the  goods 
together,  they  were  delivered  to  him  as  a  bailee  to  «ssist 
in  carrying  out  a  certain  fraudulent  understanding.  The 
plaintiff,  after  opening  the  door  to  contradiction  by  testi- 
fying that  there  was  a  purchaser,  cannot  close  it  against 
his  adversaiy  by  claiming  that  he  Testified  to  a  completed 
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transaction,  when   his  adversary's  defense  rests  upon  the 
idea  that   the  agreement  was   made  at  a  time  and  place 
anterior  to  the  delivery  witnessed  by  the  plaintiff,  and  was 
the  most  important  part  of  the  whole  transaction  from  the 
beginning  to  the  end  of  the  negotiation,  which  terminated 
with  the  delivery.     It  was  the  plaintiiTs  own  folly,  if,   by 
testifying  that  thtf  whole  transaction  was  in  contemplation 
•of  law  a  purchase,  he  made  competent  testimony,  to  which 
he  would  otherwise  have  had    good  ground  for  objecting. 
The  statute  was  passed  for  the  purpose   of  protecting  the 
estates   of  dead    men   by  inhibiting  living    persons    from 
proving  claims  against  their  heirs  or  representatives  upon 
testimony  as  to    personal  transactions    or   communications 
with  such  decedents.     It  would  be  dangerous  to  remove  a 
barrier  which  prevents  unscrupulous    men  from  indulging 
ther  cupidity   by  resorting  to    perjury,  when  the  only  per- 
son who    could   have    contradicted  them   is  dead.     But  it 
was  not  intended  that  the  personal   representative  should 
testify  to  the  declarations  of  the  decedent,  or  as  to  a  part  of 
a  transaction  between  him   and   a  living  person,  whicli  if 
believed  would  tend  to   fasten  a   liabilHy  on    such    living 
person,  and  then  insist  upon  closing  the  mouth  of  the   lat- 
ter from  explaining  the  whole  transaction  in  such  way  as 
to  rebut  the  j^^r^Vm  facie  case  made  against  him.     When 
the  personal  representative    leaves  the  door  open,  it  is  not 
his  province  but  that  of  the  court  to  decide  what  may  come 
in.     So  much  «  f  the  transaction  as  whs  described  in  detail 
by  the-  plaintiff'  was  consistent  with  his  summing  up  of  the 
whole  and  declaring  it  a  purchase.      But,  looked  at  in    the 
light  of  the  covinous  agreenieut  which  defendant  testified 
had  been  made,  the  billing  and  delivery  of  the  goods  were 
equally  consistent  with    the  defendant's   contention    as  to 
the  facts.     There  was  no  error  in  the  ruling  complained  of 
and  the  judgment  must  be  affirmed.  Affirmed. 
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J.  McL.  KELLY,  et  al.  v.  A.  H.  McNEILL,  et  al. 

Parol    Trust — Statute   of    Frmids — The    Code^    Sections 

1532-1534. 

1.  In  order  to  establish  a  parol  trust  under  an  allegation  that 

defendant  purchased  plaintifT^s  land  at  an  execution  sale  ^ith 
the  agreement  that  the  title  should  be  held  in  trust  for 
plaintiff,  the  plaintiff  must  prove  an  agreement  to  buy, 
entered  into  by  the  defendant  before  or  at  the  sale.  The 
agreement  must  be  made  before  the  purchase  is  actually  made. 

2.  Parol  ag^reements  of  this  character,  made  after  the  purchase,  are 

void  under  the  statute  of  frauds,  whether  made  the  next 
moment  or  the  next  year  after  the  purehase. 

3.  Strictly  speaking,  any  agreement  that  is  relied  upon  to  engraft 

a  trust  upon  what  appears  upon  its  face  to  be  an  absolute 
deed,  though  it  accompany  the  act  of  buying,  must  be  made 
in  advance  of  the  transmission  of  any  interest  in  the  subject 
matter. 

This  was  a  civil  action,  tried  at  September  Term,  1895^ 
of  Chatham  Superior  Court,  before  Starbuclc,  #/.,  and  a 
jury. 

The  action  was  commenced  in  the  Superior  Court  of 
Moore  county  five  days  before  W.  B.  Richardson  died.  It 
was,  thereafter,  removed  to  Chatham  county.  Since  then 
Lewis  Grimm  has  died  and  his  heirs-at-law  have  been  made 
parties  defendant,  and  have  answered. 

The  original  plaintift',  Richardson,  died  and  Kelly  was 
made  plaintiff. 

The  purpose  of  this  action  was  to  set  up  a  parol  trust  in 
certain  lands  in  Moore  county. 

The  plaintiff  alleged  among  other  things  : 

"I.  That  on  and  shortly  before  the  first  Monday  in 
March,  1886,  the  plaintiff  was  indebted  in  a  considerable 
amount  to  E.  J.  Lilly,  Roberts,  Real  &  Co.,  A.    L.   Elliott 
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&  Co.,  with  other  creditors,  whose -claims  had  been  reduced 
to  jtidgmente ;  execution  sued  out,  placed  in  the  hands 
of  the  sheriff  of  Moore  county,  who  had  levied  upon  and 
advertised  for  sale  large  quantities  of  land  and  valuable 
real  estate  belonging  to  the  plaintiff  in  said  county. 

"  II.  The  plaintiff,  being  unable  to  meet,  pay  off  and 
discharge  the  claims  and  demands  of  said  creditors,  and 
to  gave  his  lands  and  real  estate,  (which  at  a  fair  price 
were  largely  more  than  sufficient  to  pay  said  debts,)  from 
being  sacrificed  at  execution  sale,  contracted  and  agreed 
with  his  friend  and  son-in-law,  Lewis  Grimm,  and  his  life- 
long friend  and  adviser,  A.  H.  McNeill,  as  follows:  That 
said  Lewis  Grimm  and  A.  H.  McNeill  were  to  purchase 
said  lands  and  real  estate  at  said  sale  under  execution  for 
the  benefit  of  the  plaintiff,  and  account  to  the  judgment 
creditors  for  the  amount  of  such  sale,  or  pay  the  bids  there 
for  to  the  sheriff.  That  they  were  to  hold  said  lands  and 
realty  in  trust  for  the  plaintiff;  to  sell  his  interest  in  what 
16  known  as  the  "  Barrett  old  field"  near  Carthage,  adjoin- 
ing the  lands  of  W.  T.  Battly,  Thos.  B.  Tyson  and  others, 
containing  374  acres,  more  or  less,  in  different  tracts,  and 
fiuch  other  lands  as  might  be  necessary  to  reimburse  them- 
selves for  said  outlav  with  costs  and  interest,  and  that 
afterwards  plaintiff  should  be  allowed  to  redeem,  and  said 
defendants  were  to  reconvey  such  of  said  lands  and  prem- 
ises as  were  not  necessary  to  sell  to  reimburse  themselves, 
to  the  plaintiff  by  a  deed  of  quit-claim  and  fee. 

"Til.  That  defendants  purchased  the  judgments  against 
plaintiff,  procured  his  lands  to  be  sold  under  execution, 
bought  at  such  sale  in  furtherance  of  the  alleged  agree- 
ment, and  took  a  deed  for  same  from  the  sheriff. 

"IV.  That  although  the  amount  of  said  bids  was  near 
:$2,5O0,  defendants,  as  plaintiffs  are  informed  and  believe, 
have  paid  out  only  the  sum  of  $1,200  and  costs,  applied  on 
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executions  in  favor  of  E.  J.  Lilly,  Rober  s,  Beall  &  Co.  and 
A.  L.  Elliott  &  Co.,  the  reniainder  being  applied  on  judg- 
ments theretofore  paid  off  by  plaintiff  and  assigned  to  Lewis 
Grimm  and  A.  H.  McNeill  for  plaintiff's  benefit. 

"V.  That,  as  plaintiff  is  informed  and  believes,  the 
defendants,  in  furtherance  of  said  contract  and  agreement, 
have  sold  and  conveyed  that  portion  of  land  known  as  the 
"Barrett  old  field,"  adjoining  the  lands  of  W.  T.  Batley, 
Thos.  S.Tyson  and  others,  containing  374  acres,  in  several 
tracts,  for  the  sum  of  one  thousand  dollars,  and  perhaps 
other  tracts  of  said  lands  for  other  sums  of  money,  which 
said  amounts  should  be  applied  and  appropriated  to  the 
extinguishment  of  the  amounts  advanced  by  the  defend- 
ants on  said  sales.  That  such  amounts  as  were  appropriated 
and  applied' on  executions  issued  upon  judgments  belong- 
ing to  the  plaintiff  and  assigned  to  defendants  should  also 
be  credited  upon  the  amount  of  said  bids. 

'^  VL  That  after  said  sale  by  W.  M.  Bla  -k,  sheriff  of 
Moore  county,  under  said  executions,  the  defendants  pro- 
cured said  lands  to  be  sold  by  John  L.  Currie,  sheriff  of 
Moore  county,  under  other  executions,  for  the  purpose,  as 
plaintiff  is  informed  and  believes,  of  curing  some  irregu- 
larities in  the  first  sale,  and  that  at  said  sale  the  defend- 
ants purchased  said  land  at  some  inconsiderable  price. 

"  VIL  That  the  value  of  said  lands  sold  is  greatly  in 
excess  of  the  amount  of  bids  at  both  sales,  being  more  than 
three  times  the  amount  of  said  bids,  and  that  said  lands 
did  not  bring  anything  like  a  fair  price  because  the  by- 
standers at  said  saje  believed  that  defendants  were  purchas- 
ing said  lands  for  the  benefit  of  plaintiff,  the  debtor. 

"VIIL  That  before  the  commencement  of  this  action, 
and  within  the  past  two  years,  plaintiff  requested  of  the 
dt'fendMiUs  that  they  come  to  a  settlement  of  the  trust  com- 
mitted to  them  as  aforesaid,  and   that   they    receive   from 
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him  such  amount,  if  any,  as  may  be  due  them  on  account 
of  expenditures  and  disbursements  in  purchasing  said 
lands,  and  in  paying  said  bids,  together  with  interest  and 
cost,  deducting  such  amounts  as  they  may  have  received 
from  the  sale  of  said  lands,  and  that  thereafter  the  defend- 
ants convey  such  of  said  lands  as  had  not  been  sold  in  pur- 
suance ol  the  contract  to  the  plaintiff,  but  that  defendants 
refused  to  come  to  an  account,  or  to  make  any  statement 

4 

of  any  account  due  them  as  aforesaid,  or  to  convey  to  the 
plaintiff  as  requested. 

"  IX.  That  plaintiff  has  heretof.ore  been  and  is  now  will- 
ing and  anxious  to  pay  defendants  whatever  amounts  have 
been  expended  by  them,  with  interest  and  cost  under  and 
in  pursuance  of  said  agreement  and  contract,  and  hereby 
tenders  the  same  when  ascertained,  and  prays  for  judg- 
ment : 

''  Ist.  That  defendants  come  to  an  account  with  plaintiff 
as  to  their  disbursements,  expenditures  and  receipts,  had  and 
made  by  reason  of  the  contract  and  ai,reement  heretofore 
alleged,  and  that  the  nature  and  extent  of  such  dealings, 
together  with  any  balance  due  defendants  by  reason  thereof, 
,be  ascertained. 

''2(1.  That  defendants  receive  from  plaintiff  such  bal- 
ance, if  any,  with  interest  and  cost  incurred  ;  that  plaintiff 
be  permitted  to  redeem  said  lands  and  real  property,  and 
that  defendants,  upon  receiving  such  amounts  as  may  be 
due  them  bv  reason  of  the  aforesaid  transactions  under 
said  agreement,  be  compelled  to  convey  to  plaintiff  such 
of  said  lands  as  have  not  been  sold  by  them  under  the 
agreement,  saving  and  excepting — (certain  lands  which 
plaintiff  does  not  claim)."*' 

The  plaintiffs  denied  the  material  allegations  of  the 
complaint — especially  the  allegation  that  they  or  those 
under  whom  they  claim  had  purchased  the   judgments    or 
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lands  referred  to  in  the  complaint  under  any  agreement 
to  allow  plaintiffs  to  redeem  or  in  trust  for  him. 

The  issues  submitted  by  the  court,  with  the  responses 
of  the  jury  thereto,  are: 

"  1.  Did  Lewis  Grimm  and  A.  H.  McNeill  purchase  the 
lands  described  in  the  complaint,  in  trust  for  W.  B.  Rich- 
ardson, upon  the  agreement  that  they,  the  said  Grimm  and 
McNeill,  when  reimbursed  for  their  outlay,  as  alleged  in 
fhe  complaint,  would  reconvey  to  said  Richardson  ? 
Answer:    '  Yes.' 

"2.  If  so,  was  said  transaction  made  with  intent  to  hirt- 
der,  delay  or  defraud  the  creditors  of  said  W.  B.  Richard- 
son ?     Answer,  '  No.'  " 

There  was  evidence  offered  by  both  plaintiffs  and  defend- 
ants tending  to.  establish  their  respective  contentions  ;  and 
there  were  a  number  of  exceptions  taken  by  the  defend- 
ants to  the  introduction  of  testimony  and  to  the  refusal  of 
the  court  to  give  special  instruction  prayed  by  defend- 
ants, and  to  the  charge  of  the  court  as  given.  But,  as  the 
case  was  determined  in  this  Court  upon  one  point  which 
entitled  defendants  to  a  new  trial,  a  statement  of  the  other 
exceptions  is  unnecessary.     The  defendants  appealed. 

Messrs.  Slack  cJfe  Adams  and  11,  A,  London^  for  plain- 
tiffg. 

Messrs.  McRae  <&  Day^  W,  A.  Guthrie^  J.  W,  Hinsdale^ 
T.  B.  Womack,  Shaw  cfe  Scales^  H.  F.  Seawell  and  W.  E. 
Murchison^  for  the  various  defendants  (appellants). 

AvEBY,  J.:  The  defendants  requested  the  court  to 
iastrnct  the  jury,  among  other  things,  that  in  order  to 
establish  the  trust  it  was  essential  that  the  plaintiffs  should 
offer  some  strong,  clear  and  convincing  proof  of  an  agree- 
ment between  Grimm  and  McNeill  and  Richardson,  made 
antecedent  to  the  sale,  to  the  effect  that  the  land  should 
118 — 23 


354  IN  THE  SUPREME  COURT.  [118 


Kelly  v.  McNkill. 


be  purchased  by  them  upon  the  trust  set  up  in  the  com- 
plaint. This  instruction  was  not  given  either  in  terms  or 
in  substance,  and  the  failure  to  grant  the  prayer  is  assigned 
as  error. 

In  order  to  establish  a  parol  trust  of  this  kind,  the  plaint- 
iff must  prove  an  agreement  to  buy,  entered  into  by  the 
defendant  on  an  occasion  anterior  to  the  time  of  sale  or  at 
the  sale,  and  before  the  purchase  was  actually  made.  "a. 
declaration  by  a  defendant,  when  the  property  is  offered 
to  bidders  but  before  the  purchase  is  made,  is  said  to  be 
contemporaneous  in  the  sense  that  it  is  a  part  of  the  same 
transaction  in  which  the  sale  is  accomplished.  But  the 
bargain  must  be  shown  by  declaration  or  otherwise  to  have 
been  entered  into  prior  to  the  selling,  though  but  an  instant 
,  before.  Subsequent  agreements  by  parol  are  void  under 
the  statute  of  frauds,  whether  made  the  next  moment  or 
the  next  year.  The  declaration  to  uses  was  made  before 
the  terre  tenant  had  been  completely  invested  with  the 
legal  estate,  and  it  is  such  declarations  that  have  been  held 
not  to  fall  within  the  provisions  of  our  statute  {Code^  Sec- 
tions  1552  and  1554)  substituted  for  29  Car.  II.  So  that 
strictly  speaking  any  agreement  that  is  relied  upon  to 
engraft  a  trust  upon  what  appears  upon  its  face  to  be  an 
absolute  deed,  though  it  accompany  the  act  of  buying, 
must  be  made  in  advance  of  the  transmission  of  any  inter- 
est by  the  sale.  Cobb  v.  Edwards^  117  N.  C,  244.  It  is 
the  province  of  the  jury  to  determine  whether  the  proof  is 
clear  and  convincing  to  their  minds,  but  they  must  find 
that  there  is  some  evidence  of  the  antecedent  understand- 
ing, and  sutficiently  strong  to  convince  them  that  the  par- 
ties concurred  in  giving  their  assent  to  it.  Cobb  v.  Edwards^ 
supra  ;  Helms  v.  Green^  105  N.  C,  251  ;  Ferrall  v.  Broad- 
wqy,  95  N.  C,  551  ;  Berry  v.  Hall,  105  N.  C,  154. 
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It  is  clear  that   in  refusing  the    instruction    asked  tliere 
was  error  which  entitles  the  defendants  to  a  new  trial. 

New  Trial. 


aMam  piA«* 


ROBERTS  &  HOGE  v.  WILLIAM  PARTRIDGE,  et  al. 

Practice — Appeal — Case    on  Appeal^  Service  of — Verbal 

Agreements  of  Counsel. 

1.  The  service  of  a  case  on   appeal  by  counsel  i8  a  nullity  unless 

the  defective  service  be  waived  by  agreement  in  writing  or 
by  conduct  showing  a  waiver,  such  as  by  returning  the 
appellant^s  case,  with  exceptions  thereto,  and  without 
objecting  to  the  defective  service. 

2.  Alleged  verbal  agreements  of  counsel  will  not  be  considered. 

3.  Where  appellant's  counsel  handed  case  on  appeal  to  appellee^s 

counsel,  who  did  not  accept  service  but  returned  the  case 
urith  his  exceptions  to  appellant's  counsel,  who  rejected  the 
counter  case  as  not  beiug  returued  in  apt  time,  but  neither 
pent  tbe  papers  to  the  judge  to  settle  the  case  nor  caused  his 
own  case  with  appellee'8  exceptions  to  be  certified  to  this 
Court ;  Held^  that  there  is  no  valid  case  on  appeal,  and,  there 
beiug  no  error  apparent  on  the  record,  the  judgment  below 
will  be  affirmed. 

Civil  action,  tried  at  February  Term,  1895,  of  Guil- 
ford Superior  Court,  before  Greene^  «/.,  and  a  jury.  There 
was  judgment  for  the  defendants  and  plaintiffs  appealed. 
Within  the  time  for  servifig  case  on  appeal,  appellants' 
counsel  prepared  and  handed  to  appellee's  counsel  his 
statement  of  case  on  appeal,  on  back  )f  which  was  endorsed, 
"Case  on  appeal  served  on  Dillard  &  King,  attorneys  for 
Evitt  &  Bro.,  by  leaving  same  with  said  attorneys,  March 
30, 189'),  (signed,)  John  A.  Btlrringer,  plaintiffs'  attorney." 
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The  service  was  not  accepted  by  appellee's  counsel,  though 
appellants'  counsel  all<  ges  that  he  was  given  to  understand 
that  service  would  be  accepted.  This,  however,  is  denied 
by  appellee's  counsel.  The  latter  retained  the  ease  until 
3rd  June,  1895^  when  he  handed  it,  with  his  exceptions  to 
the  case,  to  appellants'  counsel  who  immediately  returned 
the  counter-case  with  the  following  endorsement  : 
"  Received  on  this  3rd  day  of  June,  1895,  by  being  deliv- 
ered to  me  as  attorney  for  Roberts  &  Hoge,  and  returned 
same  day  to  R.  R.  King  as  not  having  been  served  within 
time  allowed.  (Signed)  John  A.  Barringer,  attorney  for 
Roberts  &  Hoge." 

Appellants'  case,  with  the  exceptions  of  appellee,  was 
not  sent  to  the  judge  for  settlement. 

In  this  Court  the  appellee  moved  for  affirmance  of  the 
judgment  below  on  the  ground  that  no  case  on  appeal  had 
been  served  on  defendant. 

In  his  affidavit  appellants'  counsel  says  plaintiffs'  coun- 
sel was  under  the  impressiim  tliat  the  defendants'  attorney 
had  accepted  the  case  of  plaintiffs'  and  insists  that  by  his 
conduct  the  defendants'  attorney  has  misled  the  plaintiffs 
and  has  approved  of  the  said  case  on  appeal,  and  is  now 
estopped  from  denying  that  it  is  the  case  on  appeal.  The 
judge  had  left  the  district  and  gone  home. 

Messrs,  Shepherd  cfe   Bushee,  for  defendants  (appellees). 
No  counsel,  contra.  • 

Clark,  J. :  The  facts  as  to  service  of  the  ease  on  appeal 
are  very  similar  to  those  in  the  recent  cases  of  Cummings 
v.  llofman^  113  N.  C,  267,  and  Lyman  v.  Ramseur^  Ihid.^ 
503.  The  attempted  service  of  the  appellant's  case  on 
appeal  by  counsel  was  a  nullity.  State  v.  Price^  110  N. 
C,  599.  The  affidavit  of  the  appellant's  counsel  that  the 
defendant's  counsel   verbally   agreed  to  accept  service  is 
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denied  bv  the  latter  and  cannot  be  considered.  Rule  39 
of  this  Court  and  nunnerons  cases  cited  in  Clark's  Code,  (2nd 
Ed..)  704,  and  in  the  supplement  to  the  same,  p.  103.  The 
return  of  the  appellants'  case  by  the  appellee  with  excep- 
tions thereto,  if  in  apt  time.and  without  object"ng  to  the 
defective  service  thereof,  might  have  been  deemed  a 
waiver,  and  in  such  case  the  appellant,  not  having  sent  the 
papers  to  the  judge  to  settle  the  case  on  disagreement, 
would  be  taken  to  have  accepted  the  appellee's  amend- 
ments, {Zj/man  v.  liainseiir^  supra^)  and  the  case  on  appeal 
would  be  the  appellants'  statement  as  amended  by  the 
appellee's  exceptions.  Jones  v.  Callj  93  N.  C,  170 ; 
Owens  V.  Phelps,  92  N  C,  231.  But  the  appellants'  ' 
counsel  rejected  the  appellee's  counter-case,  as  he  had  a 
right  to  do,  on  the  ground  that  it  was  returned  too  late 
and  neither  sent  the  papers  to  the  judge  to  settle  the  case 
nor  caused  his  own  case,  as  amended  by  the  appellee's 
exceptions,  to  be  certified  to  this  Court.  Consequently 
there  is  no  valid  case  on  appeal  before  us,  and  the  judg- 
ment must  be  affirmed  unles-^  error  appears  upon  the  face 
of  the  record  proper,  {Lyma7i  v.  liamseur,  supra,)  and  no 
error  appearing  therein  the  judgment  below  is  affirmed. 

Affirmed. 


358  IN  THE  SUPREME  COURT.  [118 


Sullivan  v.  Fikld. 


SULLIVAN,  DREW  &  CO.  v.  E.  H.  C.   FIELD,   Administrator 

of  J.  B.  FIELD,  et  al. 

Parties  —  Misjoinder  —  DecedenVs  Estate  —  Sale  for 
Assets — G\iarantof^  Liahility  of — Notice  of  Debtor^s 
Default, 

1.  A  misjoinder  of  unnecessary  parties  is  surplusage  and  is  not  & 

ground  for  demurrer. 

2.  An  allegation  in  a  complaint  against  an  administrator  that  the 

personal  and  other  assets  of  decedent^s  estate  are  insufficient 
to  pay  costs  of  administration  and  the  debts  of  decedent,  and 
that  a  sale  of  property  fraudulently  conveyed  to  another 
defendant  is  necessary,  are  sufficient  allegations  to  charge 
the  property  so  conveyed  with  the  payment  of  theplaintiCTs 
debt. 

8.  A  guarantor  is  not  entitled  to  notice  of  the  principal  debtor^s 
default  from  the  holder  of  the  guaranty  when  the  principal 
deV)tor  is  insolvent. 

Civil  action,  in  the  nature  of  a  creditor's  bill,  heard 
before  Starhuck^  •/.,  on  complaint  and  demurrer,  at  Feb- 
ruary Term,  1S95,  of  Guilford  Superior  Court.  The  action 
wa?  brought  against  the  administrator  of  J.  B.  Field,  who 
had  made  the  guaranty  referred  to  in  the  complaint  (and 
which  is  set  out  in  the  opinion  of  Chief  Justice  Faircloth) 
and  also  against  the  defendant,  Laura  Field,  the  widow  of 
tlie  intestate,  to  whom,  the  complaint  alleged,  the  intes- 
tate had  conveyed  property  before  his  death,  without  con- 
sideration and  without  reserving  sufficient  property  to  pay 
his  debts.  The  complaint  alleged  also  that  the  assets  of 
the  estate  of  J.  B.  Field  were  insufficient  to  pay  the  debts 
of  the  estate,  &c.,  and  that  a  sale  of  the  property,  so  con- 
veyed to  the  defendant  Laura  Field,  was  necessary  in  order 
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to  pay  the  debt  of  plaintiffs  and  other  debts.  It  also 
alleged  the  utter  insolvency  of  the  defendant,  Mrs.  Bobo, 
whose  purchases  from  the  plaintiffs  the  intestate  J.  B.  Field 
had  guaranteed  in  writing. 

The  defendant  demurred  upon  the  grounds  stated  in  the 
opinion  of  the  Chief  Justice.  The  demurrer  was  overruled 
and  defendants  appealed. 

Messrs.  Z.  M.  Scott  and  IHllard  ife  King^  for  plaintiff. 
Mr.  J.  E.  Boyd^  for  defendant  (appellant). 

Faircloth,  C.  J. :  The  plaintiffs  sue  the  defendsint 
administrator  of  J.  B.  Field  as  guarantor  for  the  amount 
due  by  the  defendant,  Sally  E.  Bobo,  for  goods  sold  and 
delivered  to  her  in  1S90-2.  The  guaranty  was  in  these 
words:  ^^  In  consideration  of  one  dollar,  to  me  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  I  hereby 
guarantee  the  payment  in  full  for  all  goods  suld  and 
delivered  by  you  to  Mrs.  S.  H  Bobo,  of  Greensboro,  N.  C, 
on  a  credit  of  60  days,  consenting  to  any  extension  of 
time  or  any  othei  arrangement  for  payment  made  at  any 
time  between  you  and  her,  at  your  option.  This  is  to  be 
con^idered  a  continuing  guaranty  and  binding  on  the  per- 
sonal representatives  of  the  parties  hereto.  Witness  my 
hand  and  seal  this  8th  day  of  October,  1890.  (Signed) 
J.  B.  Field." 

The  defendant  demurs  to  the  complaint  as  follows: 

"  1.  In  the  argument,  a  misjoinder  of  parties,  in  that 
the  principal  debtor  and  the  guarantor  are  made  parties 
defendant." 

A  defendant  may  demur  to  the  complaint  when  it 
appears  that  there  is  a  defect  of  parties  plaintiff  and 
defendant.  Code^  Sec.  239  (4).  Too  n)any  parties  is  sur- 
plusage only,  cured  by  judgment  for  costs  or  disclaimer. 
A   nrrrejoinder  of  one  who  is  a  necessary  party  is  fatal,  for 


360  IN  THE  SUPREME  COURT.  [118 


Sullivan  v.  Fikld. 


he  will  not  be  bound  by  the  judgment  ;  this  affects  the 
merits  ;  a  misjoinder  of  one  who  is  not  a  necessary  party 
is  surplusage.  Green  v.  Green^  69  N.  C,  294.  In  this 
case  no  judgment  is  asked  for  or  rendered  against  Mrs* 
Bobo,  so  that  her  presence  is  harmless. 

"  2.  That  there  is  no  sufficient  allegation  that  the  per- 
sonal assets  are  not  ample  to  satisfy  the  plaintiff's  claim, 
without  selling  the  property  conveyed  to  defendant,  or 
that  the  other  assets  have  been  exhausted." 

On  examination  of  tlie  complaint  we  find  it  substan- 
tially alleged,  three  times,  that  the  personal  and  other 
assets  are  insufficient  to  i)ay  costs  and  plaintiffs'  debi,  and 
that  a  sale  of  the  property  conveyed  to  the  defendant  is 
necessary. 

"  3.  That  no  notice  or  demand  was  ii:iven  or  made  to  the 
defendant  guarantor,  that  the  debt  had  not  been  paid  by 
the  principal  debtor  before  this  action   was  commenced.'' 

As  a  general  rule  a  party  secondarily  liable  is  entitled 
to  notice  of  the  default  of  the  party  primarily  liable.  An 
endorsee  is  held  to  strict  punctuality  in  presenting  the 
note  for  payment  to  the  endorser,  on  failure  of  payment  by 
the  maker.  It  is  the  duty  of  the  holder  of  a  guaranty 
ordinarily  to  n)ake  a  demand  of  the  maker,  but  if  ho  be 
insolvent  it  is  unnecessarv,.and  the  failure  to  do  so  will 
not  discharge  the  guarantor,  for  he  must  show  that  by  the 
guarantee's  negligence  he  has  sustained  a  loss,  and  herein 
a  guaranty  differs  from  an  endorsement.  A  guarantor's 
undertaking  is  that,  if  the  money  cannot  by  due  diligence 
be  collected  out  of  the  principal,  he  will  pay  it,  but  in 
case  of  insolvency  of  the  principal  an  attempt  to  collect 
would  do  no  good.  Anhford  v.  Robinson^  8  Ired.,  114  ; 
Farror  v.  Respess^  11  Ired.,  170;  James  v.  Ashford^  79 
N.  C,  172.  It  is  alleged  in  the  complaint  and  admitted 
"that  defendant  Sally  E.  Bobo,  who  made  the  debt  to   the 
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plaintiff  iirm  as  aforesaid,  failed  to  pay  the  same  at  niatu- 
ritj  or  at  any  time  since,  and  all  the  titne  was  totally 
insolvent  and  unable  to  pay  the  same."  We  see  no  error 
in  his  Honor's  j nd^inen  f . 

Affirmed. 


E.  W.  OAKLEY  v.  J.  A.  TATE. 

MaliciouH     ProH>ecution — Judge^s     Charge — Directing    a 

Vei^dict, 

1.  One  who  applies  to  a  justice  of  the  peace  for  a  warrant  for  the 

arrest  of  another  is  not  liable,  in  an  action  for  malicious 
prosecution,  for  the  errors  of  law  committed  by  the  justice 
in  issuing:  the  warrant. 

2.  Where  A.  mortj2:a§red  property  to  B.,  stating  at  the  time  that 

the  property  was  free  of  incumbrances ;  and  B.,  upon  ascer- 
taining this  to  be  untrue,  stated  the  facts  to  a  justice  of  the 
peace  and  asked  for  an  appropriate  warrant  for  A.'s  arrest, 
whereupon  the  justice  issued  a  warrant  against  A.  for  per- 
jury, under  which  he  was  arrested ;  Held,  that  B.  was  not 
liable  to  A.  in  an  action  for  malicious  prosecution. 

3.  To  submit  a  case  to  the  jury  upon  a  state  of  facts  of  which  there 

is  no  evidence,  or  a  mere  scintilla  of  evidence,  is  error. 

4.  Where  the  party  upon  whom  rests  the  burden  of  proof  fails  to 

produce  evidence,  or  that  which  he  does  produce  amounts 
to  a  mere  scintilla  of  proof,  the  judge  should  direct  a  ver- 
dict against  him. 

Civil  action,  in  damages  for  malicious  arrest  and  pros- 
ecution for  perjury,  tried  before  Starbucks  */.,  and  a  jury 
at  February  Teruj,  1896,  of  Caswell  County  Superior 
Court. 
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The   following   is   the   affidavit  on   which  plaintiff  w 
arrested  : 

"  State  of  North  Carolina — Caswell  County. 

"  Before  R.  L.  Mitchell,  J.  P.  J.  W.  MuiTay,  agent  for 
J.  A.  Tate,  complains  and  says,  that  at  and  in  said  county 
and  in  Hightower  township,  on  or  about  the  4th  August, 
1893,  E.  W.  Oakley  did  commit  perjury,  to-wit,  making  a 
statement  that  there  was  no  claim  on  property  that  they 
had  mortgaged  to  said  J.  A.  Tate,  contrary  to  the  form  of 
the  statute  and  against  the  peace  and  dignity  of  the  state. 

(Signed)  J.  W.  Murray,  Agent. 

Subscribed  and  sworn  to  before  me,  the  8th  of  May,  1894:. 

(Signed)  R.  L.  Mitchell,  J.  P." 

After  the  pleadings  were  read,  and  the  jury  had  been 
empanelled,  the  defendant  insisted  that,  it  being  admitted 
that  the  charge  of  perjury  upon  wliich  the  plaintiff  was 
arrested  and  prosecuted  is  that  contained  in  the  affidavit 
made  by  J.  W.  Murray  (a  co})y  of  which  is  annexed  to  the 
answer)  his  Honor  should  hold  as  a  matter  of  law  that  no 
charge  of  perjury  had  been  made,  and  dismiss  the  action. 
His  Honor  refused  to  so  hold,  and  the  defendant  excepted. 

Issues  : 

''I.  Did  the  defendant  maliciously  prosecute  the  plaint- 
iff on  a  charge  of  perjury  without  probable  cause  % 
Answer,  '  Yes.' 

*'  II.  Was  said  prosecution  terminated  by  compromise 
or  agreement  with  or  by  procurement  of  the  plaintiff 
Oaklev  i     Answer,  '  xSo.' 

"  III.  What  damages,  if  any,  has  the  plaintiff  sustained  ? 
Answer  :  *  We,  the  jury,  assess  damages  for  the  plaintiff  at 
three  hundred  and  fifty  dollars.'" 

Judgvient : 

"  This  cause,  comjng  on  to  be  tried  before  his  Honor,  H. 


N.  C]  FEBRUARY   TERM,  1SD6.  363 


Oakley  o.  Tate. 


R.  Starhtickj  kludge  presiding,  and  a  jury,  and  they  having 

found  all  the  issues  submitted  in  favor  of  the  |)laintiff,  and 

assessed  his  damages  at  three  hundred  and  fifty  dollars,  it 

is  now,  on  motion  of  J.  A.  Long,  attorney  for  the  plaintiff, 

ordered    and   adjudged  :  That  the  plaintiff  recover  of  the 

defendant  the  sum  of  three  hundred  and  fifty  dollars,  with 

interest  thereon  from  the  21  st  of  October,  1895,  until  paid^ 

and  the  costs  of  this  action,  to  be  taxed  by  the  clerk  of  the 

court. 

'^  HENRY  R.  STARBUCK, 

"  Judge  Presiding^ 

J.  W.  Murray,  witness  for  defendant,  testified  :  1  was 
ill  defendant's  employment.  Tate  told  me  to  take  out  a 
warrant  for  the  plaitUiff  for  stating,  when  he  gave  the' 
Wiorlirage  of  August,  1893,  that  there  was  no  other  mort- 
gage on  crop,  when  in  fact  there  was  one.  lie  gave  me 
the  mortgage  to  carr}'  to  the  justice,  Mr.  Mitchell  ;  I  did 
so.  I  explained  the  case  to  the  justice;  he  said  he  8up- 
po^ed  it  was  perjury,  but  he  would  write  down  tlie  defini- 
tion of  perjury  in  the  complaint.  The  justice  wrote  the 
affidavit ;  I  signed  it,  and  swore  to  it. 

Squire  R.  L.  Mitchell,  witness  for  the  defendant,  testi- 
fied:  Mr.  J.  W.  Murray  came  to  my  house  at  2  p.  m.. 
May  8,  1894,  and  said  Mr.  Tate  had  sent  him  to  get  a 
warrant  against  Oakley  for  giving  a  mortgage  and  stating 
there  was  no  other  mortgage  when  there  was  one.  I  told 
Murrav  that  I  had  rather  have  counsel  beforo  I  tried  it, 
as  I  did  not  know  what  head  it  would  come  under  and 
what  the  punishment  would  be.  Murray  said  Tate  wanted 
it  tried  the  next  day.  I  got  my  book  and  read  a  clause  in 
it  to  Murray;  he  said  he  did  not  know  whether  it  came 
nndcr  that  head  or  i  ot.  I  told  him  I  would  put  that  down 
in  the  affidavit,  and  also  state  the  facts  as  he  had  stated 
them.     I  wrote  it  out  that  way,  and  he   took  the   warrant 
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to  the  officer  that  evening.  The  clause  I  read  to  Murray 
in  the  book  was  under  the  head  of  perjury,  and  th^t  was 
wliy  that  word  was  used.  (To  all  this  evidence  plaintiff 
objected.)  The  mortgage  was  present  and  I  read  it  over. 
The  trial  took  place  at  Ridgeville  next  day,  May  9,  1804:, 
at  2  p.  ni.  I  read  the  warrant  in  the  presence  of  Tate, 
and  he  was  sworn  and  said  that  was  his  complaint.  Sharpe 
testified  that  he  read  tlie  mortgage  to  Oakley,  and  that 
Oakley  did  not  state  that  there  was  a  mortgage  due  to  the 
Taylors.  The  matter  investigated  was  Oakley's  giving  a 
mortgage  and  stating  in  the  mortgage  that  it  was  the  only 
lien.  Oakley  was  bound  over  to  next  term  of  court. 
Some  time  after  that  1  received  a  note  from  Tate,  did  not 
*  think  that  it  would  be  needed  again  ;  do  not  know  where 
it  is  ;  when  I  got  it  I  did  not  think  it  would  ever  be  needed 
again  ;  have  not  searched  for  it  ;  I  remember  its  contents. 
Plaintiff  objected  to  witness  stating  contents  of  note. 
Tate  wrote  that  the  matter  had  been  amicably  settled,  and 
that  if  I  had  not  returned  the  i)a|>ers  that  I  should  not  do 
so,  and  wanted  it  stopped  at  as  little  cost  as  possible.  I 
made  return  of  mv  action. 

"  Return  of  R.  L.  Mitchell,  J.  P.,  to  August  Term,  1894  : 

"'North  Carolina,     )  xt-   i  ^  m  i  • 

r^  ,r  >  Hi^htower    iownship. 

Caswell  County.  J       ^  ^ 

"  I'o  S.  B.  AdamSy  Clerk  Sujjen'or  Court: 

"  The  following  is  a  list  of  criminal  actions  tried  before 
me  and  finally  disposed  of  since  the  last  term  of  the  Supe- 
rioi  Court,  held  in  Yanceyville  in  April,  1894: 

'*  1.  State  I'.  C.  F.  Oakley  :  The  judgment  of  the  court 
was  that  defendant  was  guilty  of  fraud,  but  the  case  was 
afterwards  amicably  settled   between    the    parties,    J.    A. 
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Tate  and  C.  F.  Oakley,  by   Mr.  Oakley    paying  the  debt 
that  was  claimed  on  the  mortgaged  property. 

"  2.  State  V.  E.  W.  Oakley  :  The  judgment  of  the  court,, 
and  the  settlement  between  the  parties  were  the  same  as  in 
the  first  case.     F.  A.  Tate  paid  the  costs  in  both  cases. 

''  I  also  send  herewith  the  papers  in  the  above  cases. 
"  (Signed)  R.  L.  Mitchell, 

"  Justice  of  the  Peace  Hightoioer  Township^ 

On  cross-examination  testified  :  I  think  Tate  was  present 

at  trial  when  I  read  the  warrant,  and  I  asked  him  if  that 

was  his  complaint,  and  he  said  it  was.     I  made  my  return 

•  under  the  head    of  a  fraud,  because  I  found  out  after  the 

trial  the  defendants  were  not  guilty  of  perjury. 

Upon  the  close  of  the  evidence  and  before  going  to  the 
jury,  counsel  stated  their  contentions.  Counsel  for  defend- 
ant contended  that  there  was  not  sufficient  evidence  upon 
either  the  1st  or  2d  issues  to  go  to  the  jury,  and  orally 
asked  the  court  to  so  hold. 

The  court  declined  to  so  hold,  and   defendant   excepted. 

Counsel  further  contended,  that  the  defendant  was  not 
responsible  for  the  error  of  the  justice  in  his  definition  of 
perjury,  and  that  there  was  no  evidence  that  the  defend- 
ant had  prosecuted  such  a  charge,  and  the  first  issue  should 
be  answered  *'  No." 

•His  Honor  stated  that  he  agreed  to  the  proposition  that 
defendant  could  not  be  held  responsible  for  the  error  com- 
mitted by  the  justice,  but  declined  to  hold  that  there  was- 
iso  evidence  that  the  defendant  had  prosecuted  the  plaint- 
iff for  perjury.     Defendant  excej'ted. 

Upon  the  question.  Did  the  defendant  prosecute  the 
plaintiff'?  the  court  charged  in  part  as  follows:  That  the 
defendant  could  not  be  held  responsible  for  any  mistake- 
made  by  the  justice  of  the  peace  or  by  Murray  in  believ- 
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iiig  that  the  fucts  constiinted  the  offence  of  perjury,  but 
if  the  defendant,  after  the  warrant  was  issued,  connected 
himself  with  and  carried  on  the  prosecution, .then,  if  the 
jury  were  satisfied  that  the  prosecution  was  for  perjury 
and  malicious,  thcv  would  answer  the  first  issue,  "Yes." 

(To  this  instruction  defendant  excepted.) 

There  was  no  exception  to  the  charge  in  submitting  to 
the  jury  the  questions  of  actual  and  punitive  damages 
upon  the  third  issue,  except  that  the  question  of  damages 
should  not  have  been  submitted,  for  the  reason  that  the 
only  charge  in  the  complaint  is  that  an  accusation  of  per- 
jury was  made,  and  when  the  plaintiff  failed  to  sustain 
that,  he  was  entitled  to  no  damages  whatever. 

Verdict  for  plaintiff  Motion  for  new  trial  overruled. 
Judgment,  appeal  by  defendant. 

Mr,  J.  W.  Graham^  for  appellant. 
Jkr,  «/.  A,  Long,  for  appellee. 

Faircloth,  C.  J.  (after  stating  the  case) :  It  is  clear  that 
the  defendant  never  intended  or  authorized  a  warrant  to  be 
issued  against  the  plaintiff  for  perjury.  This  appears  from 
the  evidence  of  Squire  Mitchell,  and  Murray,  the  defend- 
ant's agent,  The  facts  stated  in  the  affidavit  do  not  con- 
stitute perjury.  The  justice  was  at  a  loss  to  determine  the 
offence,  but  after  looking  in  "  his  book  "  under  the  head  of 
perjury,  he  concluded  that  must  be  the  offence,  and  so  he 
filled  up  the  w^arrant  and  proceeded.  We  think  his  Honor 
properly  held  that  thtj  defendant  could  not  beheld  respon- 
sible for  the  error  committed  by  the  justice.  This  is 
the  common  sense  of  the  matter,  and  it  was  so  expressly 
held  in  McNeely  v.  Orishill,  2  Blackford  (Ind).,  259.  The 
defendant  specially  asked  his  Honor  to  hold  that  "  upon 
the  whole  of  the  evidence  there  is  no  sufficient  evidence  to 
go  to  the  jury."     This  was  declineJ.     This  requires  us  to 
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examine  the  whole  of  the  evidence.  The  court,  after  excul- 
pating the  defendant  for  the  mistake  of  the  justice,  said  to 
the  jury,  "  But,  if  the  defendant,  after  the  warrant  was 
issued,  connected  himself  with  and  carried  on  the  prosecu- 
tion, then,  if  the  jury  were  satisfied  that  the  prosecution 
was  for  perjury  and  malicious,  they  would  answer  the  first 
issue,  Yes."  Without  passing  upon  that  part  of  the  charge 
as  a  legal  proposition,  we  find  error  on  another  ground. 
We  fail  to  find  any  suflicient  evidence  to  go  to  the  jury  on 
that  question.  The  justice  says  that  "  the  matter  investi- 
gated before  me  was  Oakley's  giving  a  mortgage  and 
stating  in  the  mortgage  that  it  was  the  only  lien."  It  is 
true,  he  says,  he  read  over  the  warrant  and  asked  Tate  if 
that  was  his  complaint,  and  he  answered  that  it  was.  This 
must  have  referred  to  the  facts  stated  in  the  warrant,  instead 
of  the  charge  of  perjury.  This  view  accords  with  his  own 
testimony  and  that  of  Murray  and  the  justice,  and  the 
course  of  the  proceeding  and  the  justice's  return,  in  which 
he  says  the  defendant  (plaintiflF  here)  was  guilty  of  fraud. 
We  think  his  Honor  should  have  directed  a  verdict  in 
favor  of  the  defendant.  The  sufficiency  of  evidence  to  be 
submitted  to  a  jury  is  stated  in  Young  v.  Hailroad^  116 
N.  C,  932,  936.  It  is  unnecessary  to  examine  the  other 
exceptions.  ^ 


Reversed. 
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G.  W.  DAVISON,  et  al.  v.  WEST  OXFORD  LAND  COMPANY. 

Deposition — Objections  to —  Waiver — Appearance, 

Where  it  appeared  that  a  party  to  an  action  who  objected  to  a  dep- 
osition on  the  groand  that  the  commission  was  not  signed 
by  the  clerk  and  attested  by  the  seal  of  the  court,  had 
appeared  before  the  Commissioner  and  attended  the  takings 
of  the  deposition  in  response  to  notice  of  the  time  and  plac& 
thereof ;  that  the  person  to  whom  the  commission  was  issued 
was  a  Commissioner  of  Affidavits  for  North  Carolina,  and  that 
the  witness  was  duly  sworn  and  examined  before  him,  and 
that  no  objection  was  entered  to  the  taking  of  the  deposition 
at  the  time  ;  Held^  that  such  general  appearance  was  a  waiver 
and  the  exclusion  of  deposition  was  error. 

Civil  action,  tried  before  Greene^  e/.,  and  a  jury,  at 
April  Term,  1895,  of  Granville  Superior  Com  t. 

Before  the  trial  was  begun  counsel  for  the  defendants 
stated  that  they  would  object  to  the  reading  of  the  deposi- 
tion of  6.  W.  Davison,  taken  in  the  canse,  on  the  ground 
that  the  commission  issued  to  W.  H.  Raleigh,  as  Commis- 
sioner, w'as  neither  signed  by  the  clerk  of  the  superior 
court,  nor  was  the  seal  of  said  court  affixed  to  the  same, 
and  by  consent  this  matter  was. argued  before  his  Honor  aa 
if  the  objection  was  regularly  taken  on  the  trial,  when  the 
deposition  should  be  offered.  Plaintiff's  counsel  contended 
that  as  W.  11.  Raleigh  was  a  Commissioner  of  Affidavits  for 
state  of  North  Carolina,  residing  in  Baltimore,  and  the 
witness  was  duly  sworn  and  examined,  and  notice  had  been 
given  of  time  and  place  of  taking  said  deposition,  and 
as  counsel  had  appeared  for  defendants,  the  objection 
could  not  now  be  taken.  The  clerk  had  endorsed  on  the 
envelope  containing  said  deposition,  ''opened  by  consent, 
subject  to  all  legal  exceptions.*' 


N.  C]  FEBRUARY  TERM,  1896.  369 


Davison  ©.  Land  Company. 


His  Honor  sustained  the  objection  of  defendants,  and 
plaintiffs  excepted. 

Tliere  were  various  other  exceptions  taken  during  the 
trial,  but  nut  being  passed  on  l>y  the  court  the  Reporter 
omits  reference  to  them. 

There  was  a  verdict  for  the  defendants,  and  from  the 
jndgment  thereon  the  plaintiffs  appealed. 

Messrs.  A.J.  Field  and  R.  0.  Burton^  for  plaintiffs  (appel- 
lants). 
Messrs.  Graham  cfe  Graham^  contra. 

Clabk,  J.  :  The  court  below  excluded  the  deposition  of 
G.  W.  Davison  on  the  ground  that  the  commission  issued 
to  W.  H.  Raleigh  to  take  the  same  was  not  signed  by  the 
clerk,  and  the  seal  of  the  court  was  not  affixed  lo  the  com- 
mission. This  objection  would  have  been  valid  if  the 
defendant  had  not  appeared  when  the  deposition  was 
taken,  or,  if  appearing,  had  entered  an  objection  on  those 
grounds.  But  it  appears  that  W.  H.  Raleigh  was  a  Com- 
missioner of  Affidavits  for  North  Carolina,  that  the  witness 
was  duly  sworn  and  examined  before  him,  that  notice 
had  been  given  of  the  time  and  place  of  taking  the  depo- 
sition, and  that  the  defendant  appeared  by  counsel  at  the 
examination.  The  Commissioner  having  authority  to  take 
depositions  {Code^  Sec.  633)  the  appearance  of  the  defend- 
ant without  objection  was  a  waiver  of  all  irregularities  in 
the  commission.  Barnhardt  v.  Smithy  86  N.  C,  473, 479. 
A  similar  instance  of  waiver  is  where  a  summons  is  issued 
to  another  county,  without  seal,  or  w^here  a  clerk  improp- 
erly issues  a  summons  returnable  to  the  superior  court  of 
another  county,  the  appearance  of  the  defendant  without 
objection  is  a  waiver  of  the  irregularity.  Howerton  v. 
ToU,  66  N.   C,  431 ;  Moore  v.    Railroad,  67  N.  C,  209. 
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Or,  if  there  is  no  summons  served  at  all,  or  irregularly 
served,  the  general  appearance  of  the  defendant  is  a  waiver 
of  service  and  of  all  objections  to  the  manner  of  making  it. 
Sin 8 dale  v.  Underwood^  IIQ  N.  C,  593;  Wheeler  v.  Cohh^ 
75  N.  C,  21 ;  Roberts  v.  Allmaii,  106  N.  C,  391,  and 
other  cases  cited  in  Clark's  Code  (2nd.  Ed.),  pp.  126,  145  ; 
Cherry  v.  Lilly^  113,  N.  C,  26,  and  other  cases  cited  in 
Supplement  to  Clark's  Code,  p.  26.  The  error  in  the 
exclusion  of  the  deposition  necessitating  a  new  trial,  it  is 
useless  to  pass  upon  the  exceptions  to  the  charge  since  they 
w^ill  probably  not  arise  on  the  next  hearing. 

Error. 


J.  N.  GORMAN  &  CO.  v.  DAVIS  &  GREGORY  COMPANY,  et  al. 

Subscription  to  Corporation — Partnership —  Withdrawal — 
Dormant  Partners^  Withdrawal  of — Notice  of  With- 
drawal— Liability  for  Debts  Subsequently    Contracted- 

1.  One  who  holds  himself  out  to  the  public  as  a  member  of  a  part 

nership  is  liable  for  debts  contracted  by  it  subseqaeot  to  his 
withdrawal  and  until  notice  of  his  withdrawal  is  given  to 
the  public;  whereas,  a  dormant,  or  silent,  partner  need  not 
give  notice  of  his  withdrawal  to  escape  such  liability. 

2.  Persons  who  subscribed  to  the  stock  of  a  proposed  corporation 

and,  on  failure  of  the  company  to  take  any  steps  to  incorpo- 
rate, withdrew  and  received  back  the  money  they  had  paid 
in,  were  at  most  dormant  partners  of  a  business  carried  on 
by  some  members  of  the  proposed  corporation  in  its  name, 
and  are  not  liable  for  debts  contracted  after  their  with- 
drawal. 

Civil  action,  tried  before  Starbucks  -/.,  and   a  jury,  at 
November    Term,    1895,    of  Granville  Superior  Court. 
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The  plaintiffs  contended  that  tlie  defendants,  A.  J.  Hester, 
Louis  Hester,  John  Hester,  W.  S.  Adcock  and  J.  S.  Cun- 
uinghaui  and  others  were  partners  at  the  time  of  the  crea- 
tion of  the  debts  sued  on  and  liable  therefor.  The  defend- 
ants denied  the  copartnership  and  the  indebtedness.  On 
I  he  trial  nuich  evidence  was  offered  and  the  jnrj  found  the 
following  special   verdict : 

The  jury  for  their  verdict  find  the  facts  as  follows: 

[For  convenience  of  expression,  the  jury  in  using  the 
word  "defendant,"  in  this  verdict,  are  to  be  understood  as 
referriui?  to  and  meauincr  the  defendants  named  in  the 
siiraiuons,  other  than  W.  A.  Davis  and  N.  A.  Gregory,  and 
J.  T.  Yancy,  it  being  admitted  that  said  Davis  &  Gregory 
have  not  been  served  with  process,  and  that  no  complaint 
has  been  tiled  aorainst  said  Ynncv.! 

**  1.  That  in  the  spring  of  1891,  W.  A.  Davis  and  N.  A. 
Gregory  contemplated  the  formation  of  a  corporation  to 
enorage  in  the  business  of  dealing  in  leaf  tobacco  in  Ri(!h- 
mond,  Virginia. 

'*'2.  That  in  June,  1891,  at  the  solicitation  of  said  Davig 
&  Gregory,  acting  through  their  agent,  J.  G.  Lunsford, 
the  defendants  signed  a  writteri  instrument,  which  was  in 
substance  a  subscription  for  stock  in  a  company  to  be 
known  as  the  Davis  &  Gregory  Company,  to  be  incor- 
porated under  the  law^s  of  Virginia,  and  the  business  of 
which  was  to  be  that  of  dealing  in  leaf  tobocco,  said  instru- 
ment containing  a  stipulation  that  the  liability  of  the 
members  should  be  limited  to  the  amount  of  stock  sub- 
fecribed. 

"'3.  Tliat  said  subscriptions  were  made  under  and  in 
consequence  of  an  ai^reement  between  said  Davis  &  Greg- 
ory, on  the  one  har»d,  and  the  defendants  on  the  other, 
that  the  said  company  should  be  incorporated,  and  that 
the  defendants  should  by   the   charter   be   exempted  from 
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personal  liability,  and  that  Davis  &  Gregory,  as  a  further 
inducement  to  said  subscriptions,  agreed  with  defendants 
Cunningham  &  Adcoek  to  repay  them  the  amounts  paid  in 
by  them  oq  their  subscriptions,  with  good  interest,  when- 
ever they  might  become  dissatisfied  with  their  investment; 
and  agreed  with  the  defendants  A.  J.  Hester,  L.  C.  Hester 
and  John  Hester,  to  repay  tlie  amounts  paid  in  by  them 
on  their  subscriptions  whenever  they  might  demand  such 
repayment. 

"4.  That  neither  Davis  nor  Gregory  nor  the  defendants 
agreed  or  intended  that  the  defendants  should  in  any  way 
become  connected  with  the  business  of  the  'Davis  &  Greg- 
ory Company '  except  as  stockholders  in  a  company  to  be 
chartered  as  aforesaid. 

''  5.  That  neither  Davis  nor  Gregory  nor  any  of  the 
defendants  made  any  attempt  to  call  a  meeting  of  the  sub- 
scribers for  the  purpose  of  considering  the  formation  of  the 
corporation,  nor  made  any  attempt  whatever  to  procure  a 
corporate  charter,  until  August,  1894,  when  a  corporation 
was  chartered,  known  as  the  Davis  &  Gregory  Co.,  in  which 
said  Gregory  &  Davis  were  corporators;  but  none  of  the 
defendants  were  stockholders  in  said  corporation,  nor  had 
anything  to  do  with  its  formation. 

'' G.  That  in  June,  1801,  a  bus  net^s  (dealing  in  leaf 
tobacco)  was  established  and  conducted  in  Richmond  by 
Davis  &  Gregory,  under  the  style  of  the  Davis  &  Gregory 
Company,  using  stationery  with  words  appearing  there- 
upon, as  appears  on  the  paper,  marked  Exhibit  *  A,'  and 
made  a  part  of  this  verdict. 

''6i.  That  said  business  lost  money  from  the  start  and 
throughout  its  existence. 

*'  7.  That  the  defendants  knew  a  concern  of  that  name 
was  being  conducted  by  Davis  &  Gregory,  but  believed  it 
to  be  duly  incorporate!. 
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"8.  That  the  amount  of  stock  subscrihed  for  by  the 
defendantB  was  $100  eacl),  on  which  $50  was  paid  to  Davis 
&  Gregory  at  the  time  of  snbsmhiiig ;  that  the  amounts 
paid  were  used  by  Davis  cfe  Gnj^ory  in  the  business  carried 
on  as  the  Davis  &  Gregory  Co.,  but  the  defendants  had  no 
knowledge  that  the  money  was  being  used  in  an  nniucor- 
corporated  concern. 

"9.  That  upon  payment  by  the  defendants  of  said 
amount,  receipts  were  issued  to  them,  a  copy  of  which  is 
made  a  part  of  this  verdict,  nmrkod  Exhibit  '  B' ;  that  no 
certificates  of  stock  were  ever  issned  to  the  defendants. 

"  10.  That  a  few  days  before  Davis  &  Gregory  opened 
the  business  referred  to,  they  abandoned  the  plan  of  organ iz- 
iug  the  corporation,  to  the  stock  of  which  the  defendants 
had  subscribed,  and  made  arrangements  with  one  Simpson 
to  procure  money  with  which  to  conduct  said  l)U6iness. 

"lOi.  That  Davis  &  Gregory  regarded  themselves  per- 
Bonally  liable  to  the  defendant*  for  the  return  of  the  money 
paid  in  by  them  on  their  subscriptions. 

"11.  That  in  July,  1891,  thedefendant  Adcock  demanded 
of  Davis  cfe  Grefforv  the  return  of  his  monev,  and  thev 
repaid  him  at  once. 

"12.  That  in  Septeniber,  1891,  the  defendant  Cunning- 
ham went  to  Richmond  and  demanded  of  Davis  &  Gregory 
his  rertificate  of  stocky  and  was  told  by  them  that  they  had 
abandoned  the  idea  of  effecting  an  incorporation  ;  that 
Cunningham  then  demanded  the  return  of  his  money,  and 
they  proinised  to  refund  it,  and  did  so  in  the  Spring  of 
18y*2,  with  interest  at  about  10  per  (rent. 

"13.  That  in  the  Spring  of  1892  W.  A.  Davis  remitted 
to  A.  J.  Hester  (who,  in  all  matters  lier.  in  mentioned, 
acted  for  himself  and  as  the  aujeiit  of  L.  C.  Hester  and 
John  Hester)  l?30,  to  be  divided  between  him  and  L.  C. 
Hiid  Jidin  Hester;  that  this  money  \v;is  acce))te(l  l)v  He^^ter 
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under  the   belief  that  the  Davis  &  Gregory  Co.  had  been 
incorporated,  and  that  it  was  a  dividend  upon  the  stock. 

"14.  That  Davis  &  Gregory  received  all  commiesions 
made  by  the  Davis  &  Gregory  Co.  in  handling  tobacco, 
and  this  money  remitted  to  Hester  was  paid  by  Davis  out 
of  the  commissions  so  received. 

"  15.  That  after  receivins:  said  remittances  said  Hester 
bought  tlie  stock  of  one  Thomas,  subscribed  for  under  like 
conditions,  paying  $50  therefor. 

"16.  That  about  March  1,  1894,  said  Hester,  for  him- 
self and  L.  C.  and  John  Hester,  made  a  demand  upon 
Davis  &  Gregory  for  the  return  of  the  money  paid  on  sub- 
scription ;  that  Davis  promised  to  pay  him  that  Fall,  stating 
he  was  unable  to  do  so  ti)en  ;  that  at  the  time  of  making 
this  demand  Hester  believed  the  Davis  &  Gregory  Co.  to 
be  incorporated,  and  his  main  reason  for  making  the 
demand  was  that  his  investment  was  not  paying  well. 

"  17.  That  said  Hester  never  made  inquiry  as  to  whether 
said  Davis  &  Gregory  Co.  was  incorporated,  until  a  fe\^ 
days  after  making  said  demand,  upon  suggestion  of  J.  A. 
Long,  a  creditor  of  said  company  ;  that  Hester  then  wrote 
a  letter  (marked  Exhibit  "  C  ")  to  Davis,  making  inquiry 
and  received  a  re})ly  (marked  Exhibit  "  D  ")  assuring  him 
that  the  n  oney  paid  in  by  him  had  all  along  been  regarded 
in  the  nature  of  a  loan;  that  Hfster  then  allowed  his 
money  to  remain  with  Davis  &  Gregory,  under  the  belief 
that  it  was  a  loan,  and  made  no  further  demand  for  it  until 
the  Spring  of  1895. 

"18.  That    in   the  years   1891   and    1892   one    Thorpe^ 
while   soliciting   tobacco  for  the  Davis  &  Gregory  Co.,  in 
the  course  of  his  business,  but  without  the  knowledge  of 
the  defendants,  used  the  names  of  J.  S.  Cunningham  and 
A.  J.  Hester  in  speaking  to  various  farmers  in  the  counties 
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of  Granville  and  Person,  stating  that  they  were  stock- 
holders in  the  corporation,  the  said  Thorp  believing  it  was 
incorporated. 

"19.  That  the  defendants  were  not  held  out  or  known 
in  Virginia  as  being  in  any  way  connected  with  the  con- 
cern of  Davis  &  Greijorv  Co. 

"20.  That  apart  from  the  acts  and  conduct  of  the 
defendants  above  mentioned,  the  defendants  had  no  con- 
nection with  the  affairs  of  the  Davis  &  Gregory  Co. ;  that 
they  did  not  hold  themselves  out,  nor  authorize  them- 
sehes  to  be  held  out,  as  partners,  or  as  being  in  any  way 
connected  with  the  business  of  the  Davis  &  Gregory  Co., 
and  were  not,  to  their  knowledge,  so  held  out. 

"21.  That  the  plaintiffs  lived  and  did  business  in  Rich- 
mond, Va.  ;  that  they  began  business  dealings  with  the 
Davis  &  Gregory  Company  at  its  opening. 

"  22.  That  the  debts  sued  on  wore  contracted  in  a  course 
of  mutual  dealings  between  the  plaintiffs  and  the  Davis 
&  Gregory  Company,  beginning  June  1,  1893,  and  extend- 
ing to  September,  1894;  that  in  the  course  of  this  deal- 
ing tlie  balance  remained  in  favor  of  the  Davis  &  Gregory 
Company  till  June  15,  1894,  at  which  date  it  turned  in 
favor  of  the  plaintiffs. 

"23.  That  during  the  said  dealings,  and  at  the  time  of 
contracting  the  debts  sued  on,  the  plaintiffs  had  no  knowl- 
edge or  information  that  the  defendants  were  then  or  had 
been  in  any  way  connected  with  the  business  or  affairs  of 
the  Davis  &  Gregory  Company. 

"  24.  That  the  defendants  live  in  the  Counties  of  Person 
and  Granville,  North  Carolina. 

"If,  upon  the  foregoing  facts,  the  court  shall  be  of  the 
opinion  that  the  defendants,  or  any  of  them,  are  indebted 
to  the  plaintiffs,  then  the  jury  so  find,  and  in  the  sum  of 
$3,095.25,  with  interest  at  six  per  cent,  on  $2,596.25  from 
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September  25,  1894,  and  on  $500  from  February  29,  1895. 
If  the  court  shall  be  of  ojnnion  that  in  law  the  defendants, 
or  any  of  them,  are  not  indebted  to  the  plaintiffs,  then  the 
jury  so  find." 

Upon  the  foregoing  facts,  the  court  being  of  opinion  that 
the  defendants  Cunningham,  Adcock,  A.  J.  Hester,  L.  C. 
Hester  and  John  Hester  were  not  partners  in  the  Davis 
&  Gregory  Company,  and  that  they  are  not  indebted  to 
the  plaintiffs,  the  jury  so  find,  and  answer  this  issue 
"No";  and  the  court  being  of  opinion  that,  upon  said 
special  verdict,  the  plaintiff  was  not  entitled  to  recover, 
rendered  judgment  for  the  said  defendants  and  plaintiffs 
appealed. 

Measrs.  Fuller^  Winston  cfe  Fuller  and  «/.  Crawfonl 
Biggs^  for  plaintiffs  (appellants). 

Messrs.  W.  W,  Kitchin^  Winstead  c6  Brooks^  Graham 
cfe  Graham  and  Edwards  d;  Roysier^  for  defendants. 

Clark,  J. :  The  defendants  never  entered  into  any 
partnership  with  Davis  &  Gregory,  nor  intended  to,  but 
merely  subscribed  to  the  capital  stock  of  a  proposed  corpo- 
ration. When  the  incorporation  plan  failed,  the  defend- 
ants, one  after  the  other,  demanded  and  received  back  the 
money  they  had  paid  towards  the  stock  of  the  proposed 
corporation.  If  this  made  the  defendants  liable  as  quasi 
partners  with  Davis  &  Gregory,  (whicii  it  is  unnecessary 
to  consider,)  still  the  defendants  all  drt*w  out  before  the 
debts  due  the  plaintiffs  were  contracted  by  Davis  &  Greg- 
ory, (Hester  turning  his  amount  into  a  loan)  and  no  possi- 
ble liability  could  attach  to  the  defendants  for  such  debts. 
Ttiis  is  not  the  ease  where  persons  hold  themselves  out  as 
partners,  in  which  event  they  are  liable  till  notice  of  their 
withdrawal  is  given,  upon  the  gr-umd  that  they  are  taken 
to  have  induced   people  to  deal   with  the  firm   upon    the 
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faith  of  their  responsibility.  But  thi? — taking  the  facts  in 
the  strongest  possible  view  for  the  plaintiffs — is  the  case 
of  dormant  partners  (if  partners  at  all)  who  draw  out  before 
the  liability  is  incurred  by  the  firm  upo?i  which  action  is 
brought.  In  such  case  no  notice  need  be  given  of  the  with- 
drawal, and  no  liability  attaches  to  those  withdrawing. 
These  defendants  never  licld  themselves  out  as  partners  of 
Davis  <fe  Gregory,  and  are  not  shown  to  have  authorized 
any  agent  of  that  firm  to  represent  them  as  such.  These 
principles  are  so  plain  and  applicable  that  it  is  unneces- 
sarv  to  consider  in  detail  the  multitudinous  exceptions  of 
the  plaintiffs.  We  are  satisfied  that  substantial  justice  has 
been  administered.  When  the  action  was  brought  the 
plaintiffs  must  have  expected  to  prove  an  entirely  different 
state  of  facts  from  that  developed  by  the  evidence.  Upon 
the  special  verdict,  judgment  was  properly  rendered  in 
favor  of  the  defendants. 

Affirmed. 


MARTHA  J.  HALL  v.  THOMAS  J.  WALKER,  et  al. 

Husband  and  Wife — Ahandonment  of  Wife  hy  Husband — 
Wife  Free   Trader  hy  Ahan^onrnejit  of  Husband — Co7i' 
utiiniionality  of  Statute. 

1.  There  is  no  constitutional  inhibition  on  the  power  of  the  Legis- 

lature to  declare  wliere  and  how  the  wife  mav  become  a  free 
trader,  Section  6  of  Article  10  beine:  intended  to  protect 
instead  of  disabling  ber. 

2.  Section  1832  of  The  Code,  which  provides  that  a  woman  whose 

husband  shall  abandon  her  or  shall  maliciously  turn  her  out 
of  doors,  shall  be  deemed  a  free  trader  so  far  as  to  be  compe- 
tent to  contract,  &c,  and  to  convey  her  personal  and  real 
estate  without  the  assent  of  her  husl)aMd,  is  not  unconstitu- 
tional. 
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Controversy,  without  action,  heard  before  Cohle^  e/.,  at 
Spring  Term,  1896,  of  Orange  Superior  Conrt.  The 
agreed  statement  of  facts  was  as  follows  : 

Martha  J.  Hall,  Thomas  J.  Walker  and  James  B.  War- 
ren, parties  to  a  question  in  difference,  which  might  be 
the  subject  of  a  civil  action,  agree  upon  the  following  facts, 
upon  which  the  controversy  depends,  and'submit  the  same 
to  the  Hon,  A.  L.  Cohle^  Judge  riding  the  Fifth  Judicial 
District,  as  follows,  to-wit : 

On  the  11th  day  of  August,  1894,  Martha  J.  Hall,  in 
writing,  leased  her  farm,  containing  155J  acres,  in  Orange 
county.  North  Carolina,  near  University  Station,  adjoining 
B.  N.  Duke,  Mrs.  McCaulay  and  others,  for  the  term  of 
three  years  to  Thomas  J.  Walker  and  James  B.  Warren, 
and  in  exchange  for  the  said  lease  of  said  land,  said  jtarties 
leased  to  Martha  J.  Hall,  for  a  like  period,  a  house  and  lot 
in  Durham  city,  on  Morgan  street,  where  she  and  her  fam- 
ily now  reside,  she  at  once  taking  possession  of  said  city 
lot  and  they  taking  possession  of  the  said  farm,  under  said 
contract  of  lease. 

That  among  other  provisions  of  said  lease  was  the  fol- 
lowing : 

"  And  said  parties  of  the  first  part  hereby  agree  and 
bind  themselves  and  their  heirs,  that  at  any  time  during 
the  continuance  of  this  contract  upon  the  delivery  of  a 
good  and  sutticient  deed  to  them,  conveying  to  them  and 
their  heirs  or  assigns  the  land  first  above  mentioned  as 
having  been  leased  to  them  by  said  party  of  the  second 
part,  they  will  make  and  execute,  or  cause  to  be  made  and 
executed,  to  said  party  of  the  secpnd  part,  and  her  heira 
and  assigns,  a  good  and  sufiicient  deed,  with  the  usual 
covenants  of  warranty,  conveying  to  her  and  her  heirs  the 
land  herein  j^articularly  described  and  hereby  leased  to 
her." 
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''That  said  Martha  J.  Hall  is  very  desirous  of  availing 
herself  of  the  above  provision,  and  of  exchanging  lier 
farm  for  said  house  and  lot  in  Durham ;  that  her  farm  is 
worth  ten  or  eleven  hundred  dollar*  and  said  house  and 
lot  is  worth  about  the  same.  That  the  said  155i  acres  is- 
her  own  individual  and  separate  estate,  heretofore  acquiied 
bv  her. 

"That  she  has  executed  and  tendered  to  said  Thonms 
J.  Walker  and  James  B.  Warren  a  deed  in  fee  to  said  155J 
acres,  with  the  usual  covenants  of  warranty,  said  deed 
dated  February  22,  1896,  and  has  demanded  of  them  a 
deed  in  fee  to  said  house  and  lot  in  Durham.  Said  Walker 
and  Warren  decline  and  refus*^  *o  accept  said  deed  for 
this  reason,  and  for  this  alone:  Said  Martha  J.  Hall  is  a 
married  wtman,  her  husband  has  not  joined  in  the  execu- 
tion of  said  deed. 

'*  The  facts  relative  to  said  matter  are  these  :  Martha  J. 
Hall  was  deserted  and  abandoned  by  her  husband,  Thos. 
J.  Hall,  five  years  ago  ;  he  has  since  said  time  been  con- 
tinuously out  of  the  state,  nor  has  he  since  then  in  any 
way  contributed  to  her  support,  or  to  that  of  her  family,, 
nor  has  she  seen  him  or  heard  of  him  or  from  him. 

^*Said  Martha  J.  Hall  contends  that  she  has  complied* 
with  her  part  of  her  contract,  as  provided  by  law  (Sec. 
1832  of  7%e  Code)^  and  that  she  can  make  a  good  and 
legal  title  to  said  land  without  the  assent  of  her  husband, 
if  be  be  alive,  and  that  she  is  entitled  to  have  specific 
performance  of  the  said  contract  by  said  Walker  and  War- 
ren, and  that  she  is  entitled  to  a  deed  to  said  Durham  citv 
lot.  The  said  Walker  and  Warren  contend  the  contrary y. 
aud  refuse  and  decline  to  execute  a  deed  for  said  Durham 
city  lot  to  her  under  the  circumstances." 

His  Honor  adjudged  "  that  Sec.  1832  of  The  Code  is  con- 
fititntioual,  and  that  the  defendants,   Thomas  J.    Walker 
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and  James  B.  Warren,  do  execute  and  deliver  to  the 
plaintiff,  Martlm  J.  Hall,  a  deed  to  the  house  and  lot  in 
Durham,  N.  C,  on  Morgan  street,  where  she  now  resides, 
with  such  covenants  and  conditions  as  are  contained  in  the 
contract  between  the  parties,  dated  August  11,  1894,  and 
pay  tlie  costs  of  this  proceeding." 

From  this  judgment  Walker  and  Warren  appealed. 

Mr.  D,  T.  JSdicardSj  for  plaintiff. 

Messrs,  Fuller^    Winston  cfe  Fuller^  for  defendants. 

Fairoloth,  C.  J. :  Code^  Section  1832  :  "  Every  woman 
whose  husband  shall  abandon  her,  or  shall  maliciously 
turn  her  out  of  doors,  shall  be  deemed  a  free  trader,  so  far 
as  to  be  competent  to  contract  and  be  contracted  with,  and 
to  bind  her  separate  property  *  *  *  and  she  shall  have 
power  to  convey  her  personal  estate  and  her  real  estate 
without  assent  of  her  husband." 

In  this  controversy  without  action,  the  sole  question  is 
whether  the  above  section  is  constitutional.  The  plaint- 
iff's husband  five  years  ago  deserted  and  abandoned  her, 
and  has  been  continuously  out  of  the  state  and  has  not 
been  seen  or  heard  from  by  her,  and  he  has  in  no  way  con- 
tributed to  the  support  of  herself  or  family. 

At  common  law  a  wife  and  her  husband  could  not  by 
deed  convey  title  to  her  own  land,  nor  in  any  other  mode, 
except  by  uniting  with  him  in  levying  a  fine.  But  our 
statute  prescribes  a  more  simple  method,  to-wit :  by  deed 
and  private  examination,  which  must  be  strictly  according 
to  the  terms  of  the  statute. 

There  i>  no  constitutional  inhibition  on  the  power  of  the 
Legislature  t  declare  where  and  how  the  wife  may  become 
a  free  trader.  Art.  X.,  Sec.  6,  was  not  intended  to  disable, 
-but  to  protect  her. 

In    Trovyhton   v.   HiU,    2    Hay.,  614  (406),  it  was  held 
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that  when  the  husband  became  an  alien^  the  wife  became 
9l  feme  sole  for  the  purpose  of  contracting  and  might 
acqnire  and  transfer  property.  Chancellor  Kent,  referring 
to  this  subject,  said  :  "  Though  the  husband  be  not  an 
alien,  yet  if  he  deserts  his  wife  and  resides  abroad  perma- 
nently, the  necessity  that  the  wife  should  be  competent  to 
obtain  credit  and  acquire  and  recover  property  and  act  as 
K  feme  sole  exists  in  full  force,"  and  that  the  "  distinction 
between  husbands  who  are  aliens  and  who  are  not  aliens 
cannot  long  be  maintained  in  practice,  because  there  is  no 
solid  foundation  in  principle  for  the  distinction."  2  Kent 
Com.,  157.  It  would  be  a  distressing  rule  of  law  if  the 
wife,  because  of  her  husband's  neglect  and  desertion,  could 
not  control  her  separate  property  for  the  support  and  com- 
fort of  herself  and  family.  It  is  her  property;  why  may 
she  not  sell  or  exchange  it  ? 

Affirmed. 


MAGGIE  ALEXANDER  v.  JAMES  NORWOOD,  Administrator 

of  A.  PRATT. 

Practice — Pendency  of  Another  Action-^ Abatement. 

1.  Where  an  action  is  instituted  and  it  appears  to  the  court  by 

plea,  answer  or  demurrer  that  there  is  another  action  pend- 
ing between  the  same  parties  and  substantially  on  the  same 
subject  matter,  and  that  all  the  material  allegations  and 
rights  can  be  determined  therein,  such  action  will  be  dis- 
missed. 

2.  Id  such  case  the  plaintiff  has  no  election  to.  litigate  in  the  one 

or  to  bring  another  action,  and  the  parties  cannot,  even  by 
consent,  give  the  court  jurisdiction. 

3.  Where  the  pendency  of  such  other  action  appears  in  the  com- 

plaint, advantage  must  be  taken  of  it  by  demurrer — other- 
wise, by  answer. 
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Proceeding,  begun  by  petition,  before  the  Clerk  of  the 
Superior  Court  of  Orange  County,  by  the  heirs  and  next 
•of  kin  of  Alexander  Pratt,  deceased,  against  the  defend- 
ant, his  administrator,  for  the  purpose  of  having  the  defend- 
ant increase  his  bond  and  to  render  an  account  and  dis- 
tribute the  funds  of  the  estate,  heard  by  Starhuck,  •/.,  at 
Fall  Term,  1895,  of  Orange  Superior  Court,  on  appeal  from 
the  judgment  of  the  Clerk  sustaining  the  demurrer  of 
defendant.  His  Honor  overruled  the  Clerk's  judgment 
and  defendant  appealed.  The  pertinent  facts  appear  in 
the  opinion  of  Chief  Justice  Faircloth. 

Mr.   ('.  D.    Turnery  for  plaintiff. 

Messrs.  Graham  c6   Graham^  for  defendant  (appellant). 

Faircloth,  C.  J.  :  The  purpose  of  The  Code  system 
is  to  avoid  a  multiplicity  of  actions  by  requiring  liti- 
gating parties  to  try  and  dispose  of  all  questions  between 
them  on  the  same  subject  matter  in  one  acrion.  Whoie 
an  action  is  instituted  and  it  appears  to  the  court  by 
plea,  answer  or  demurrer  that  there  is  another  action  pend- 
ing between  the  same  parties  and  substantially  on  the 
same  subject  matter,  and  that  all  the  material  questions 
and  rights  can  be  determined  therein,  such  action  will 
be  dismissed.  The  plaintiff  has  no  election  to  litigate 
in  the  one  or  bring  another  action.  Rogers  v.  Ilolt^ 
Phil.  E<j.,  108.  And  the  court  will  ex  mero  niotu  dis- 
miss the  second  action,  as  the  parties  even  by  consent  can- 
not  give  the  court  jurisdiction.  Long  v.  Jarratt^  94  N.  C, 
443. 

In  the  case  before  us  it  appears  from  the  complaint  that 
there  is  another  action  pending  in  the  same  court  between 
the  same  parties  (reversed)  in  which  the  right  of  the  admin- 
istrator to  sell  lands  for  assets  is  the  main  question,  in  which 
the  defendant*  therein  deny  the  right  to  sell  on  the  ground 
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that  there  is  &ufiicient  funds  already  in  the  hands  of  the 
'  administrator  to  pay  all  debts  and  charges.  The  complaint 
in  this  action  refers  to  the  former  action,  which  refeience 
in  effect  incorporates  the  same  into  this  case.  The  present 
action  demands  that  the  administrator  distribute  to  plaint- 
iffs their  shares  of  the  estate.  This  involves  an  account, 
which  can  be  had  in  the  first  action.  Where  the  pendency 
of  the  first  action  appears  in  the  complaint,  the  question  is 
properly  raised  by  demurrer.  If  it  does  not  so  appear, 
then  the  defense  must  be  made  bv  answer.  The  iudgment 
overruling  the  demurrer  is  erroneous. 

Reversed. 


ANNIST6N  NATIONAL  BANK  v.  SCHOOL  COMMITTEE  OF 

TOWN  OF  DURHAM. 

Principal   and   Agent — Notice     to     Agent — Liability    of 

Principal — Attorney  and  Clie7it. 

1.  Notice  to  an  agent  is  notice  to  the  principal  except  where  the 
agent  is  acting  for  himself  in  a  transaction  with  the  princi- 
pal where  his  interest  is  in  opposition  to  the  interest  of  his 
principal . 

3.  Where,  in  an  action  against  a  school  committee  by  the  assignee 
of  a  contract  to  recover  the  balance  due  thereon,  the  defense 
was  that  the  balance  had  been  paid  to  an  attaching  creditor 
of  the  assignor,  and  it  appeared  that  some  months  prior  to 
the  garnishment  the  assignor  had  notified  the  chairman  of 
the  defendant  committee  of  the  assignment  of  the  contract 
to  plaintiff;  Held,  that  the  chairman  of  the  committee  being 
its  agent,  the  notice  given  to  him  was  sufficient  to  fix  the 
defendant's  liability  to  the  assignee. 
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8.  The  fact  that  the  chairman  of  the  defendant  committee  was 
also  attorney  for  the  attaching  creditor  of  plaintiff  ^s  assignor 
in  the  garnishment  proceedings  neither  relieved  him  from 
his  duty  to  his  principal  in  giving  it  information  which  he 
received  months  before  the  garni«(hment  nor  the  principal 
from  the  burden  of  the  constructive  notice  it  had  through 
its  agent. 

Civil  action,  tried  before  StarhucJc^  «/.,  and  a  jury,  at 
October  Term,  1895,  of  Durham  Superior  Court.  The  facts 
are  sufficiently  stated  in   the  opinion  of  Associate  Justice 

FURCHES. 

In  deference  to  the  opinion  of  his  Honor,  who  intimated 
at  the  close  of  the  testimony  that  the  plaintiff  could  not 
recover,  the  plaintiff  submitted  to  a  non-suit  and  appealed. 

Messrs,  Manning  and  Foushee^  for  plaintiff  (appellant). 
Messrs.  Guthrie  <&  Guthrie^  for  defendant. 

FuRCHEs,  J.  :  This  is  an  action  by  plaintiff  to  recover 
a  debforiginally  due  from  defendant  to  the  Rnttan  Man- 
ufacturing Co.,  and  by  it  assigned  to  the  plaintiff;  and 
the  first  matter  that  demands  our  attention  is  a  motion  of 
defendant  to  dismiss  the  appeal  for  the  reason  that  the 
record  has  not  been  printed  as  the  rules  of  this  Court 
require.  Upon  examination  of  the  printed  record  we  find 
that  it  is  not  as  complete  as  it  should  have  been  for  our 
convenience.  But  there  seems  to  be  nothing  omitted  that 
is  required  by  the  rules,  unless  it  be  that  plaintiff  has 
failed  to  print  some  exhibit  or  other  part  of  the  record 
referred  to  in  the  case  on  appeal,  which  is  necessary  for 
us  to  examine  in  considering  it.  Wiley  v.  Mining  Co,^ 
117  N.  C,  4S9.  We  do  not  find  this  the  case,  and  the 
motion  is  denied. 

It  is  not  denied  that  the  defendants  owed  the  Kuttan 
Co.  the  debt  sued  on,  but  the  defense  is  that  C.  C.  Taylor, 
to  whom  the  Ruttan  Co.  owed  a  d^bt,  brought  suit  against 
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that  company,  and  on  the  4th  day  of  March,  1893, 
attached  and  garnisheed  this  debt  due  the  Rattan  Co.,  and 
recovered  judgment  thereon.  And  in  that  action  this 
debt  was  condemned  and  paid  to  Taylor  under  the  order 
of  the  court.  Plaintiff,  not  denying  this,  alleges  that 
defendant  had  notice  that  the  Ruttan  Co.  had  assigned 
this  debt  to  plaintiff  before  the  attachment  proceeding, 
and  garnishment  was  served  on  the  defendant.  And  this 
is  the  only  question  presented  by  the  appeal  for  determi- 
nation. 

W.  A.  Guthrie  was  a  member  and  chairman  of  the 
School  Committee,  and  he  and  O.  F.  Tomlinson  and  C.  C. 
Taylor  composed  the  Building  Committee,  and  made  the 
contract  with  the  Ruttan  Co.  out  of  which  this  indebted- 
ness arose.  The  plaintiff  offered  in  evidence  the  following 
assignment,  endorsed  upon  the  contract:  "Anniston, 
Ala.,  August  11,  1892.  For  value  received  we  hereby 
transfer  and  assign  the  within  contract  to  the  Anniston 
National  Bank"  (signed  by  the  Ruttan  Co.).  The  plaint- 
iff for  the  purpose  of  showing  notice  of  the  assignment 
introduced  in  evidence  the  following  letter,  dated  at 
Anniston,  September  28,  1892,  and  addressed  to  W.  A. 
Guthrie,  Durham,  N.  C. :  "  Dear  Sir  :  We  have  received 
your  statement  showing  a  balance  still  due  on  our  contract 
with  the  Graded  School  Committee  of  $331.11,  and  our 
superintendent  writes  us  you  do  not  wish  to  pay  that  until 
cold  weather.  This  would  be  satisfactory  to  us,  but  we 
have  assigned  the  balance  to  our  bank  here,  with  the  state- 
ment that  it  would  be  due  on  our  completing  our  work. 
Now  if  you  desire  to  retain  this  amount  till  cold  weather, 
and  will  pay  8%  interest  on  the  same  from  date  of  com- 
pletion till  paid,  say  not  later  than  November  15th,  we 
can  probably  arrange  with  them  to  hold  it  till  then.  Our 
superintendent  (Mr.  Stapel)  states  that  he  gave  your  com- 
118—25 
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mittee  a  test  which  ought  to  satisfy  them,  and  that  they 
were  much  pleased.  The  writer  begs  to  thank  you  for  all 
assistance  you  have  rendered  us,  and  hopes  that  you  will 
look  at  this  matter  fairly  and  not  make  us  pay  interest  fo'r 
money  which  is  due  us.  We  hope  to  soon  be  *  out  of  the 
woods.'  With  kind  regards  of  the  writer,  &c."  (Signed) 
Ruttan  Manufacturing  Co.,  South.  M.  W.  Hammond, 
Secretary  and  Treasurer. 

This  letter  was  a  part  of  a  correspondence  between  the 
Ruttan  Co.  and  Mr.  Guthrie  about  the  business  transac- 
tions of  the  Ruttan  Co.  with  the  defendant  school  com- 
mittee, out  of  which  this  indebtedness  grew,  and  in  which 
Mr.  Guthrie  was  informed  that  this  debt  had  been  assigned 
to  the  Anniston  Bank.  This  letter  antedates  the  attach- 
ment about  five  months,  and,  if  it  was  notice  to  defendant, 
the  attachment  is  no  defense  and  plaintiff  is  entitled  to 
recover. 

The  general  rule  is  that  notice  to  the  agent  is  notice  to 
the  principal ;  and  Mr.  Guthrie,  being  the  agent  of  defend- 
ant, notice  to  him  was  notice  to  the  defendant.  Bank  v. 
Burgwyn^  110  N.  C,  267.  The  exception  to  this  general 
rule  is  where  the  agent  is  acting  for  himself  in  a  transac- 
tion with  the  principal,  in  which  his  interest  is  in  antag- 
onism to  that  of  the  principal.  Then  the  presumption  of 
knowledge  does  not  apply,  as  it  cannot  be  presumed  that 
the  agent  would  give  information  which  would  be  against 
his  own  interest.  Bank  v.  Burgwyn^  supra^  bottom  of 
p.  274.  Mr.  Guthrie  in  this  matter  was  not  acting  for 
himself  in  a  transaction  with  his  principal,  where  his 
interest  was  in  opposition  to  the  interest  of  his  principal. 
And  the  letter  of  September  28,  1892,  quoted  in  this 
opinion,  was  notice  to  the  defendant. 

It  was  contended  on  the  argument  that  Mr.  Guthrie, 
being  the  attorney  of  Taylor,  had  no  right  to    comrauni- 
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cate  information  received  by  him  from  Taylor,  it  being 
in  evidence  that  Taylor  told  him,  when  he  retained  him  to 
bring  the  action  and  attachment  proceeding,  that  the  debt 
had  been  assigned  to  the  plaintiff.  We  certainly  do  not 
intend  to  decide,  or  to  say  anything  that  can  be  construed 
as  deciding,  that  an  attorney  should  use  or  communicate 
to  others,  to  be  used  against  his  client,  any  communica- 
tion he  had  received  in  the  confidential  relation  of  attor- 
nev  and  client.  Mr.  Guthrie  was  in  this  case  substan- 
tially  the  defendant,  and  as  such  on  the  4th  of  March, 
1893,  the  day  the  attachment  proceeding  was  taken  out, 
accepted  service  of  the  same — signing  his  name  "  Wm.  A. 
Guthrie,  chairman."  Whether  this  is  a  case  where  the 
confidential  relation  existing  between  attorney  and  client 
should  apply  or  not,  we  will  not  discuss  or  decide,  as  it  is 
not  necessary  for  us  to  do  so. 

But,  his  becoming  Taylor's  attorney  in  March,  1893,  did 
not  relieve  him  from  his  duty  to  his  principal  in  giving 
them  information  that  he  had  received  five  months  before 
that  time.  Nor  does  it  relieve  the  defendant  from  the 
burden  of  the  constructive  notice  it  had  through  the  notice 
given  to  Mr.  Guthrie  in  September,  1892. 

There  is  error,  and  the  judgment  of  non-snit  must  be  set 
aside,  and  a  ne^  trial  awarded. 

Error.     New  Trial. 
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E.  W.  ATWATER  v.  G.  C.  FARTHING. 

Accommodation   Endorsers — Co-Sureties — Contribution, 

Where  A.  endorsed  a  note  for  the  maker  and  subsequently,  but 
before  it  was  discounted,  F.  endorsed  it,  and  A.  paid  the 
note  ;  Held^  that  F.  was  a  co-surety  and  the  doctrine  of  con- 
tribution applies  for  A^s  benefit. 

Civil  action,  heard  before  Starhuck,  «/.,  at  October 
Term,  1895,  of  Durham  Superior  Court,  on. appeal  from  a 
judgment  rendered  by  a  justice  of  the  peace.  The  facts 
appear  in  the  opinion  of  Associate  Justice  Furches.  There 
was  judgment  for  the  plaintiif  and  defendant  appealed. 

Messrs,  Shepherd,  Maniiing  cfc  Foushee,  for  plaintiff. 
Messrs,  Fuller^  Winston  tfe  Fuller,  for  defendant  (appel- 
lant). 

Furches,  J. :  K.  H.  Atwater,  wishing  to  borrow  money, 
drew  a  note  for  $250,  payable  to  J.  F.  Slaughter,  Jr., 
cashier,  and  the  plaintiff  E.  W.  Atwater  and  the  defend- 
ant G.  C.  Farthing  endorsed  the  same  for  the  accommoda- 
tion of  the  principal  R.  H.  Atwater,  and  he  procured  it  to 
be  discounted  at  the  National  Bank  of  Durham.  The 
plaintiff  endorsed  this  note  some  days  before  the  defendant 
did.  But  both  endorsed  it  before  it  was  discounted.  The 
plaintiff  afterwards  paid  the  balance  of  this  note,  amount- 
ing to  about  $185.  And  the  principal,  R.  H.  Atwater, 
being  insolvent  and  having  left  the  State,  the  plaintiff 
demanded  of  the  defendant  contribution  of  one-half  of  the 
amount  he  had  paid,  which  was  refused,  and  he  brings 
this  action  to  recover  the  same. 

This  case  is  governed  by  Daniel  v.  McRae,  2  ^Hawks., 
590  ;  and  Dawson  v.  Pettvmy^  4  Dev.  ife  B.,  396.  There  are  a 


N.  C]  FEBRUARY  TERM,  1896.  389 


Atwatbr  v.  Farthiwg. 


nnmber  of  other  cases  to  the  same  effect ;  but  these  are 
the  leading  cases,  and  we  do  not  care  to  encumber  this 
opinion  with  other  authorities.  It  was  admitted  by  the 
learned  counsel,  who  argued  for  the  defendant,  that 
Daniel  v.  McRae^  supra^  was  against  him.  But  he  con- 
tended that  this  opinion  was  not  supported  by  principle, 
and  was  in  conflict  with  the  adjudged  casesof  nearly  every 
state  of  the  Union,  and  that  it  had  been  severely  criticised 
by  this  Court.  But  whether  it  was  put  on  sound  business 
principles  or  not,  (and  we  do  not  say  that  it  was  not,)  and 
whether  it  has  been  criticised  or  not,  (and  we  must  admit 
that  it  has  been,)  it  has  stood  for  itself  since  1823.  And 
although  it  was  criticised  by  Gaston,  J.,  delivering  the 
opinion  of  the  Court  in  Dawson  v.  Petiway^  supra^  in  1839, 
he  then  said  it  had  been  too  long  the  recognized  law  of 
the  State  to  be  reversed,  even  admitting  that  the  reason- 
ing upon  which  it  was  founded  was  not  sound.  And  if  it 
had  been  the  recognized  law  in  1839  for  too  great  length  of 
time  to  be  changed,  how  much  greater  is  that  reason  now, 
after  a  period  of  more  than  fifty  years  since  that  opinion 
was  rendered  ?  According  to  this  opinion  the  defendants 
were  co-sureties  and  subject  to  the  doctrine  of  contribution. 
We  can  add  nothing  to  the  argument  contained  in  these 
cases,  and  we  do  not  propose  to  reoccupy  this  field  of  dis- 
cussion, exhausted  by  Judge  Henderson  and  Judge  Gaston 
more  than  fifty  years  ago.     There    is    no    error    and    the 

judgment  is  affirmed. 

Affirmed. 
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BALLARD  and  WILY,  Trustees  of  B.  L.    DUKE   v.  LELIA  R. 
GREEN,  Administratrix  of  LUCIUS  GREEN. 

Illegal  Consideration —  Contracts —  Ga mhling  Contracts. 

Where  one  lends  money  to  another  to  pay  losses  incurred  in  spec- 
ulation in  ** futures"  it  may  be  recovered  provided  the 
lender  was  not  connected  directly  or  indirectly  in  the  specu- 
lation. 

Civil  action,  tried  l)efore  Coble^  e/.,  and  a  jury,  at  Jan- 
uary Term,  1896,  of  Durham  Superior  Court. 

The  plain tiifs,  as  trustees  for  B.  L.  Duke,  sued  to  recover 
from  the  defendant,  as  administratrix  of  Lucius  Green,  the 
sum  of  814,158.65. 

The  defendant  answered  that  the  consideration  of  the 
contiact  under  which  the  balance  was  alleged  to  be  due 
was  illegal,  being  for  money  lent  to  carry  on  speculation  in 
futures.  The  jury,  under  the  instructions  of  his  Honor, 
found  that  while  the  larger  part  of  the  account  was  tainted 
by  the  illegality  alleged,  the  sum  of  )?3,000  had  been  loaned 
by  the  trustor  of  plaintiffs  independently  of  any  connection 
that  he,  the  trustor,  had  with  the  speculations.  Judgment 
was  rendered  for  plaintiff  for  5^3,000  and  defendant 
appealed.  The  pertinent  facts  are  stated  in  the  opinion  of 
Chief  Justice  Faircloth. 

Messrs.  Fuller^  Winston  ds  Fuller^  for  plaintiff. 
Messrs.  Manniiig  {&  Foushee^  for  defendant  (appellant). 

Faircloth,  C.  J.  :  The  plaintiff  institutes  this  action 
and  alleges  that  their  assignor,  B.  L.  Duke,  loaned  the 
defendant's  intestate  a  large  sum  of  money,  and  demands 
judgment  accordingly.  The  defendant  admits  that  the 
assignor  and  her  intestate  were  engaged  in  much  specula- 
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tion  in  products,  usually  called  "  futures,"  (dignified  or 
nicknamed  in  the  account  as  '*  adventure  account",)  and 
avers  that  these  transactions  were  utterly  void,  according 
to  the  Act  of  1889,  Ch.  221,  and  pleads  the  same  in  defense 
to  this  action.  Tvro  issues  were  submitted  to  the  jury: 
1.  "  Was  the  consideration  of  the  contract  sued  upon  in  this 
action,  or  any  part  thereof,  money  paid  for  losses  in  spec- 
ulating in  cotton  or  other  articles  mentioned  in  the  stat- 
ute, commonly  called  futures;  if  so,  for  how  much  of  the 
amounts  claimed  by  plaintiffs?  Ans.,  '$11,158.65,  not 
recoverable.'  " 

2.  "How  much  does  the  defendant  owe  the  plaintiff  on 
lawful  contracts?     Ans.,  '  $3,000,  recoverable.'  " 

Only  one  witness  was  examined,  who  was  book-keeper 
for  Duke,  and  the  witness  produced  an  itemized  account, 
which  was  introduced  as  evidence  by  defendant.  The  wit- 
ness testified  that  the  $3,000  allowed  by  the  jury  had  no 
connection  with  and  was  no  part  of  the  speculative  trans- 
actions— that  that  item  was  a  loan  of  money,  paid  by  a 
check  on  Clews  &  Co.,  and  that  the  speculations  were  with 
Daniel  O'Dell  &  Co.,  of  New  York.  The  defendant  made 
her  exceptions  to  the  evidence  unimportant  by  introducing 
the  paper-writing  to  which  they  referred.  The  third  prayer 
for  instructions  was  in  substance  given  in  the  charge.  The 
fifth  exception  must  be  overruled.  It  raises  the  question  of 
"  proper  evidence  other  than  any  written  evidence  thereof" 
required  by  said  Act,  Section  2.  We  need  not  trouble  our- 
Belves  with  that  question  in  this  case  as  the  witness  says 
"the  $3,000  item  that  I  have  been  speaking  of,  I  have 
recollection  of  independently  of  this  paper."  His  Honor 
instructed  the  jury  that  the  burden  is  on  the  plaintiff  to 
show  in  what  amount  the  defendant  is  indebted  to  him, 
and  that  the  contracts  sued  on  are  lawful  in  their  nature 
and  purposes,  and  that  if  they  failed  to  do  so,  they  cannot 
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recover.  Also,  that  if  said  Duke  &  Green  were  engaged 
in  any  of  said  speculations  and  the  former  advanced  noney 
to  pay  losses  of  the  latter,  or  was  directly  or  remotely 
connected  in  any  way  whatever  with  said  speculations,  and 
that  the  contract  su«».d  on  was  based  on  such  consideration, 
it  was  unlawful  under  the  statute.  On  the  other  hand,  if 
Duke  was  no  party  to  such  dealings  and  advanced  no 
money  to  any  one  directly  or  indirectly  to  pay  Green's 
losses,  or  if  he  advianced  money  as  loans  to  Green  at  his 
request,  which  was  to  pay  Green's  losses,  then  such  loan  or 
advancement  was  a  lawful  contract  and  plaintiff  is  entitled 
to  recover  money  so  loaned.  This  means,  if  the  jury 
believed  that  Duke  loaned  the  money  and  had  no  connec" 
tion  with  the  speculations,  that  it  was  a  valid  contract  and 
plaintiff  would  be  entitled  to  recover.  Williams  v.  Carr, 
80  N.  C,  294.  The  4th  and  6th  prayeis  for  instruction 
and  the  exceptions  to  the  charge  are  pertinent  on  the  main 
question  argued  in  this  Court,  to-wit,  Can  a  contract  be 
enforced  when  a  part  of  the  consideration  is  illegal  and  a 
part  is  legal  and  valid  ?  The  question  is  scarcely  presented, 
as  the  only  witness  examined  testified  that  the  item  recov- 
ered was  a  separate  transaction  and  had  no  connection  with 
the  illegal  one,  and  we  may  assume  that  the  jury  so 
decided,  as  they  ignored  the  entire  account  containing 
vicious  and  valid  items,  as  testified  to  by  the  witness.  As 
the  question  has  been  long  since  settled,  we  need  only 
refer  to  the  authority  :  In  Morris  v.  Pearson^  79  X.  C, 
253,  all  the  cases  decided  by  this  Court  and  other  authori- 
ties are  collected  and  carefully  reviewed,  overruling  St&ne 
V.  Marshall,  7  Jones,  300,  and  the  rule  declared  in  Morris 
V.  Pearson^  supra,  still  prevails.     2  Chitty  on  Contracts, 

973.     We  see  no  error. 

Affirmed. 
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LOUIS  KOOTZ  V.  ABE  TUVIAN. 

Partnership^     What   Constitutes — Sharing    Profits — Pre- 
sumption, 

Ad  agreement  between  two  persons  to  share  the  profits  of  a  busi- 
ness is,  inter  se,  prima  fade  proof  only  of  partnership 
which  may  be  rebutted  by  evidence  of  a  contrary  intent  of 
the  parties. 

Civil  action,  tried  before  Starbucks  «/.,  and  a  jury,  at 
October  Term,  1895,  of  Durham  Superior  Court.  The 
facts  sufficiently  appear  in  the  opinion  of  Chief  Justice 
Faircloth.  There  was  judgment  for  the  plain tiif  and 
defendant  appealed. 

Messrs.  J.  8.  Manning  and  Boone^  Merritt  cj&  Bryant^ 
for  plaintiff. 

Messrs,  Fuller^  Winston  tfe  Fuller  and  Tr.  A.  Guthrie^ 
for  defendant  (appellant). 

Faircloth,  C.  J. :  This  is  an  action  for  possession  of 
merchandise  goods.  The  plaintiff  claims  to  be  the  sole 
owner  and  that  defendant  was  employed  to  attend  to  the 
business  as  a  clerk  and  to  receive  for  his  services  one-half 
of  the  net  profits.  The  defendant  contends  that  they  were 
partners,  and  that  one  partner  cannot  maintain,  for  posses- 
sion of  the  partnership  property,  an  action  against  the 
other  partner.  The  sole  question  is.  Were  they  partners  ? 
If  60,  the  plaintiff  cannot  recover ;  if  not,  he  is  entitled  to 
recover. 

Two  issues  were  submitted  :  '*  1.  Is  the  plaintiff  the 
owner  of  and  entitled  to  the  possession  of  the  goods  sued 
for?    'Yes.' 
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''  2.  What  is  the  value  thereof?  '  $1,088.'  " 
Each  party  introduced  evidence  tending  to  establish  his 
view.  His  Honor,  after  defining  a  partnership  to  the  jury 
and  explaining  the  rights  and  powers  of  partners,  charged 
them  that  '*  an  agreement  to  share  the  profits  of  a  business 
is  the  ordinary  test  of  a  partnership,  and  makes  a  prima 
yaciecsise  of  partnership  between  the  persons  making  such 
agreement,  and  you  are  instructed  that,  it  being  admit- 
ted that  the  plaintiff*  and  defendant  agreed  to  divide  the 
profits,  a  presumption  is  raised  that  they  were  partners  in 
the  business,  and  the  burden  rests  upon  the  plaintiff  to 
rebut  this  presumption  by  showing  that  the  relationship, 
in  which  he  and  the  defendant  agreed  to  enter,  was  not 
that  of  partners,  but  that  of  employer  and  employee,  and 
you  will  consider  all  the  evidence  and  say  whether  or  not 
it  is  sufficient  toovercome  this  presumption,  and  satisfy  you 
that  Tuvian  was  merely  the  clerk  of  Kootz."  He  also 
charged  that  if  in  the  light  of  all  the  evidence  the  jury 
were  not  satisfied  that  the  presumption  raised  in  this  case 
had  been  overcome,  they  would  answer  the  first  issue 
"  No."  The  exceptions  to  evidence,  the  prayers  for 
instruction  and  exceptions  to  the  charge,  and  the  judg- 
ment, taken  as  a  whole,  point  tc  and  involve  nothing  more 
than  the  correctness  of  the  charge  as  given.  A  contract  to 
engage  in  business  and  share  the  profits  and  losses  is  the 
highest  test  of  a  partnership.  A  contract  to  engage  in 
business,  one  party  to  furnish  the  capital  and  the  other  the 
labor  and  superintendence,  is  prima  facie  a  partnership, 
subject  to  proof  of  other  circumstances  and  the  intention  of 
the  parties.  The  proof  and  intention  goto  the  jury  to  find 
and  to  say  how  the  facts  are,  under  instructions  of  the 
court.  Departing  somewhat  from  the  ancient  rule,  it  is 
now  generally  held  in  this  country  that,  if  the  jury  shall 
be  satisfied  from  the  evidence  that  one  of  the  contracting 
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parties  agreed  to  receive  ODe-half  of  the  profits  for  his  serv- 
ices and  attention,  and  that  such  was  the  intention  of  the 
parties,  then  the  pri7na  facie  ease  is  removed  and  there  is 
no  partnership.  This  is  the  present  doctrine  in  this  State. 
Mauney  v.  Coit^  86  N.  C,  463 ;  Fertilizer  Co.  v.  Reams^ 
105  N.  C,  296.  The  same  rule  prevails  in  several  of  the 
States.  Cassidy  v.  Hall^  97  N.  Y.,  159  ;  Beecher  v.  Bushy 
45  Mich.,  188;  17  Am.  &  Eng.  Enc,  185,  note;  Berthold 
V.  Goldsmith^  24  U.  S.,  536.  We  have  quoted  a  portion  of 
the  charge,  which  we  think  is  the  correct  rule  between  the 
parties  inter  se^  there  being  no  question  raised  by  creditors 
or  third  parties. 

Affirmed. 


O.  S.  CAUSEY  V.  EMPIRE  PLAID  MILLS. 

Practice — Appeal — Dismissal  for  Failure  to  Print  Judg- 
ment— Reinstatement, 

Rule  of  Court  No.  28,  requiring  the  judgment  to  be  printed  in 
every  appeal,  will  not  be  enforced  when  the  record  was 
printed  before  its  adoption,  and  in  a  case  where  the  judgment 
appealed  from  was  simply  that  plaintiff  take  nothing  by 
his  writ. 

Motion  to   reinstate  appeal,    dismissed  for  failure  to- 
print  the  judgment  below  as  apart  of  the  record. 

Messrs.  Z.  M.  Scott  and    Shaio    i&    Scales^    for  plaintiff 
(appellant). 
Messrs.  Fuller^  Winston  <j&  FitUer^  contra. 

Montgomery,  J. :    The  appeal  was  dismissed  for  a  failure 
on  the  part  of  the  appellant  to  comply  with  Rule  28.     The 


396  IN  THE  SUPREME  COURT.  [118 

Causey  ©.  Plaid  Mills. 

printing  was  done  before  the  amendment,  requiring  the 
judgment  in  all  easeB  to  be  printed,  was  made  the  rule. 
Before  the  amendment,  it  wovild  not  have  been  necessary 
to  print,  as  a  part  of  the  case  on  appeal,  a  judgment  like 
the  one  in  this  case.  The  rule  required  the  printing  "  of 
so  much  and  such  parts  of  the  record  as  may  be  necessary 
to  a  proper  understanding  of  the  exceptions  and  grounds 
of  error  assigned."  Upon  the  response  of  the  jury  that  the 
plaintiff  was  not  the  owner  and  entitled  to  the  possession 
of  the  property  claimed  in  the  complaint,  there  was  a  sim- 
ple judgment  that  the  plaintiff  take  nothing  by  his  writ 
and  be  taxed  with  the  costs  of  the  action.  To  determine 
the  matter  raised  on  the  appeal,  the  inspection  of  the  judg- 
ment would  not  be  necessary.  In  Wiley  v.  Mining  Co.^ 
117  N.  C,  489,  the  judgment  was  such  a  one  as  was 
required  to  be  printed  before  Rule  28  was  amended.  It 
covered  five  pages  of  manuscript,  and  one  of  the  exceptions 
of  the  appellant  road,  "  For  that  the  said  report  and  judg- 
ment based  thereon  do  not  properly  regard  the  rights  of 
the  minority  stockholders  ;  for  other  reasons  appearing  on 
the  face  of  said  judgment." 

For  the  reasons  above  set  forth,  the  petition  of  the  appel- 
lant in  this  case  to  reinstate  the  appeal  is  granted. 

Appeal  Granted. 
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JOHN  C.  PASS  V.  A.  L.  BROOKS,  Trustee. 

Deed  of  Trust — Sale  Under  Deed  of  Trust — Payment  of 
Debt  Before  Sale  hy  Trustee — Trustee^ s  Commissions. 

Where  a  deed  of  trust  provided  that,  in  case  of  sale  thereunder, 
the  trustee  should  receive  bi>  commission  on  the  sale  as  a 
compensation  for  making  the  sale,  and  also  that,  if  the 
grantor  should  discharge  the  debt  before  the  sale,  the  land 
should  be  reconveyed  to  him,  and  the  trustee  advertised  the 
sale,  but  before  sale  day  the  trustor,  with  the  knowledge  and 
consent  of  the  trustee,  paid  off  the  debt  and  interest  and  the 
expense  of  advertisement,  and  demanded  his  bond  and  trust 
deed ;  Held^  that,  the  debt  having  been  paid,  the  trustee  was 
not  entitled  to  commissions. 

Civil  action,  tried  before  his  Honor,  Judge  Starhnck,  a 
jary  trial  being  waived,  at  Special  Term,  in  January,  1896, 
of  Person  County  Superior  Court,  upon  an  agreed  state 
of  facts,  which  were,  substantially,  as  follows  : 

The  plaintiff  executed  a  deed  to  defendant  in  trust  to 
secure  a  debt  of  $4,000,  with  power  to  sell  upon  default  in 
payment  of  the  bond  at  maturity,  after  advertising  as  pre- 
scribed in  the  deed,  and  upon  sale  to  make  title  and  apply 
the  proceeds,  "  first  retaining  5%  commission  on  the  sale  of 
the  whole  of  said  land  as  a  compensation  for  making  such 
sale,  out  of  the  proceeds  of  such  sale,"  with  a  provision  for 
reconveyance  if  the  debt  should  be  paid  off  by  the  plaintiff 
before  such  sale.  Default  was  made  and  the  defendant 
advertised.  The  plaintiff,  before  sale  day,  with  the  knowl- 
edge and  consent  of  the  trustee,  paid  the  debt,  interest  and 
cost  of  advertising  the  sale,  and  demanded  his  bond  and 
deed  of  trust,  which  was  refused  on   the  ground  that  his 
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commissions  were  not  paid.  The  defendant  claimed  5% 
'commissions  on  84,017.77  and  the  right  to  sell  for  his  com- 
missions. He  was  enjoined  from  selling  and  ordered  to 
reconvey,  the  court  holding  that  he  was  not  entitled  to  the 
commissions  named  in  the  deed.     Defendant  appealed. 

Messrs.  Boone ^  Merritt  dk  Bryant^  for  plaintiff. 
Messrs,  W,  W,  Kitchin^  J.   W.  Oraharn  and  Shepherd  c6 
Busbee^  for  defendant  (appellant). 

Faircloth,  C.  J.  :  The  sole  question  is  whether  the 
trustee  is  entitled  to  5%  commissions  according  to  the 
agreement  set  out  in  the  deed.  AVe  think  he  is  not.  The 
contract  was  that  he  should  have  5%  for  the  sale  of  the 
land,  for  making  such  sale,  out  of  the  proceeds  of  such 
sale.  No  such  sale  was  had,  by  reason  of  the  debtor 
being  paid  the  debt,  interest  and  cost  of  advertising 
before  sale  day,  as  was  stipulated  in  the  deed  he 
might  do.  The  condition  on  which  the  commissions  were 
to  become  due  has  not  been  performed,  and  although  it 
was  prevented  by  the  plaintiff^  it  was  his  right  and  duty 
to  pay  off  his  debt  at  his  pleasure,  and  it  was  contemplated 
by  the  express  terms  of  the  deed  that  he  could  do  so. 
Executors,  guardians  and  administrators  are  allowed  com- 
Tiiissions  by  statute.  At  common  law  a  sheriff  could  not 
demand  commissions,  although  the  debtor  paid  the  cred- 
itor the  amount  of  the  judgment  after  he  had  received  the 
execution  and  made  his  levy.  He  was  allowed  to  do  eo  at 
first  under  the  Act  of  1784 — now  in  The  Code^  Section 
3752.  There  is  no  similar  statute  as  to  trustees.  Courts 
may  make  such  reasonable  allowance  to  trustees  as  seems 
proper  under  the  circumstances,  when  they  see  fit  to  do  so. 
The  rule  was  stated  in  Boyd  v.  HawTdns^  2  Dev.  Eq.,  336, 
to  be  "  a  just  allowance  for  time,  labor,  services  and 
^expenses,  under  all  the  circumstances  that  may  be  shown 
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before  a  master."  The  present  case  is  distinguishable  from 
Cannon  v.  McCape^  114  N.  C,  580,  by  the  terms  of  the 
contract  in  the  two  cases. 

Affirmed. 


J.  T.  BRADSHER  v.  LAVINIA  HIGH^OWER. 

hsu€s — Mortgagor  and  Mortgagee —  Vendor  and  Vendee — 
Adverse  Possession — Burden  of  Proof — Bona  Fide 
Purchaser, 

1.  It  18  not  error  to  refuse  to  sabmit  an  issue  tendered  when  those 

submitted  by  the  court  are  snfBcient  to  admit  evidence  of 
their  several  contentions  and  to  meet  the  merits  of  the  issues 
raised  by  the  pleadings. 

2.  One  who  holds  possession  of  land  under  a  bond  for  title  does  not 

hold  adversely  to  his  vendor  in  the  absence  of  some  hostile 
act  on  the  part  of  the  vendee  under  a  claim  of  right  with 
intent  to  assert  such  right  against  the  vendor. 

3.  In  such  case,  the  burden  of  proving  adverse  possession  is  on  the 

vendee. 

4.  A  devisee  of  land,  given  as  a  bounty  by  a  testator,  is  not  a  pur- 

chaser for  value,  but  takes  only  the  interest  of  the  testator, 
subject  to  all  equities. 

Civil  action,  on  a  bond  for  title  to  land  brought  on  the 
ground  that  the  defendant  devisee  of  the  vendee  had  failed 
to  pay  the  purchase-money,  tried  before  Starbucks  */.,  and 
a  jury,  at  August  Term,  1895,  of  Caswell  Superior  Court. 

On  the  pleadings  filed  the  following  issues  were  tendered 
by  the  plaintiff:  "  First.  Did  the  testator  of  defendant  con- 
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tract  to  purchase  the  land  described  in  the  complaint  from 
the  plaintiff  for  the  sum  of  $210?  Second.  Has  the  said 
purchasQ-money  been  paid  ?  If  not,  how  much  is  due  ? 
Third.  Is  the  action  of  plaintiff  barred  by  the  Statute  of 
Limitations?"  Issues  tendered  by  the  defendant:  "  First. 
Was  the  deed  of  Mary  B.  Johnston  to  the  plaintiff,  dated 
the  14th  of  February,  1879,  executed  by  her  under 
false  and  fraudulent  representations  by  the  plaintiff  that 
said  deed  was  a  mortgage  to  secure  the  payment  of  $210, 
that  day  loaned  her  by  plaintiff  i  Second.  Has  the  defend- 
ant been  in  the  actual  adverse  possession  of  the  land 
described  in  the  complaint,  under  known  metes  and  bounds, 
under  color  of  title,  for  seven  years  prior  to  the  issuing  of 
the  summons  in  this  action  ?  Third.  Is  plaintiff's  claim 
barred  by  the  Statute  of  Limitations  ?  "  To  the  refusal  of 
the  court  to  submit  the  second  issue  tendered  by  the  defend- 
ant, the  defendant  excepted,  the  court  holding  that  tlie 
issue  was  embraced  in  the  fifth  issue  submitted.  His  Honor 
submitted  the  following  as  the  issues,  to  which  there  was 
no  objection  :  "  First.  Was  the  deed  of  Mary  B.  Johnston 
to  the  plaintiff,  dated  the  14th  day  of  February,  1879,  exe- 
cuted by  her  under  the  false  and  fraudulent  representation 
of  the  plaintiff  that  said  deed  was  a  mortgage  to  secure  the 
payment  of  $210,  that  day  loaned  her  by  plaintiff?  'No.* 
Second.  Did  the  testator  of  the  defendant  contract  to  pur- 
chase the  land  described  in  the  complaint  from  the  plaintiff 
for  the  sum  of  $210  ?  .'Yes.'  Fourth.  Has  said  purchase 
money  been  paid,  and,  if  not,  how  much  is  due?  'No; 
due,  $210,  with  interest  from  February  13,  1880.'  Fifth. 
Is  the  action  of  plaintiff  barred  by  statute  of  limitations? 
'No.'  Sixth.  Was  defendant  induced  by  the  fraudulent  repre- 
sentations of  the  plaintiff  to  enter  into  said  contract  ?  'No.'  " 
Upon  the  close  of  the  evidence,  the  defendant  tendered  the 
following  issues:     "Was  the  deed  of  February  14,  1879, 
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and  the  obligation  of  the  same  date,  intended  by  the  par- 
ties to  be  a  raortgajjje  to  secare  the  payment  of  $210,  that 
day  loaned  by  plaintiff^"  His  Honor  refused  to  submit 
the  issue,  and  the  defendant  excepted. 

The  plaintiff,  in  order  to  maintain  his  contention, 
offered  the  following  evidence  :  * 

First.  A  deed  executed  by  Mary  B.  Johnston,  dated  the 
14th  day  of  February,  1879,  proven  January  2,  1881,  and 
recorded  November  21,  1885,  being  an  absolute  convey- 
ance to  J.  T.  Bradsher  in  fee. 

Second.  R.  P.  Smith,  attesting  witness,  introduced  by 
plaintiff,  testified  that  he  was  the  subscribing  witness  to 
the  deed  and  the  contract  to  convey,  both  dated  February 
14,  1879,  which  said  contract  is  in  the  following  words: 

"  North  Carolina,  Caswell  County.  Whereas,  J.  T. 
Bradsher  sold  a  certain  tract  of  land  to  Mary  B.  Johnston, 
being  the  land  she  now  lives  on,  containing  by  estimation 
(120)  one  hundred  and  twenty  acres,  more  or  less,  I,  J.  T. 
Bradsher,  bind  and  obligate  myself  in  the  sum  of  $350 
(three  hundred  and  fifty  dollars)  to  make  her  a  good  title 
to  the  land  mentioned  above,  when  she  pays  the  principal 
money,  being  ($210)  two  hundred  and  ten  dollars,  with 
interest  at  8  per  cent,  and  taxes,  and  all  other  costs  which 
may  accrue,  &c.,  on  or  before  the  1st  day  of  January,  1881 ; 
and,  if  she  fails  to  comply  with  the  above  obligation,  it 
will  be  null  and  void,  and  otherwise  it  will  be  in  full  force 
and  effect.  Whereunto  I  set  my  hand  and  seal,  this,  the 
14th  day  of  February,  1879.     James  T.  Bradsher.     [Seal.] 

"Witness:     R.  P.  Smith." 

The  witness  further  testified  :  That,  at  the  time  of  the 
signing  of  the  deed,  Mary  B.  Johnston  was  old,  and  that 
she  made  the  mark  to  the  deed.  That  witness  did  not 
know  whether  she  could  write.  That  witness  was  gent  for 
to  witness  the  paper.  That  Bradsher  loaned  Mary  B. 
118—26 
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Johnston  $210,  to  finish  paying  for  one-half  of  the  land, 
which  she  had  first  bought  at  $350.  That  Bradsher  took 
an  absolute  deed  as  security,  and  executed  to  Mary  B. 
Johnston  the  bond  to  make  title.  That  Bradsher  was 
never  in  the  possession,  but  that  Mary  B.  Johnston  was 
then  in  actual  possession  of  it ;  and  that  her  daughter,  the 
defendant,  had  been  in  actual  possession  ever  since  her 
death.  "  Before  this  suit  was  brought,  the  plaintiff  sent  for 
me.  He  said  he  did  not  wish  to  throw  the  defendant  out  of 
the  land,  and  asked  me  to  see  if  defendant  would  borrow 
money  from  me,  and  pay  the  plaintifl*,  and  give  a  mort- 
gage on  the  land  to  secure  me."  Witness  had  no  money 
to  lend,  and  declined  to  do  this.  The  land  was  worth  at 
date  of  deed  $600.  Mary  B.  Johnston  lived  about  two 
years  after  deed.  That  the  plaintiff  never  exercised  any 
control  over  the  land,  or  had  it  in  possession.  "  Mrs.  John- 
ston sent  for  me  to  witness  the  execution  of  the  papers, 
and  I  did  so.  After  Mrs.  Johnston  died,  I  was  requested 
by  the  defendant  to  look  over  her  papers,  and  found  the 
contract  of  sale,  and  advised  defendant  to  take  care  of  it; 
that  it  was  the  contract  to  reconvey."  That  defendant 
told  witness  some  six  or  seven  years  ago  that  plaintiflT 
objected  to  her  selling  timber  from  the  land,  and  she  com- 
plained of  his  objection,  but  afterwards  sold  timber. 

The  plaintiff*  here  rested  case,  and  the  defendant  offered 
the  following  evidence: 

First.  Receipt  for  $16.79,  dated  February  23,  1880. 

Secund.  Will  of  Mary  B.  Johnston,  devising  the  land  to 
defendant. 

Defendant  then  offered,  as  a  witness  in  her  behalf,  H. 
F.  Brandon,  who  testified  as  follows :  That  he  qualified 
as  executor  of  Mary  B.  Johnston,  and  gave  the  notice  of 
his  qualification  in  the  newspapers  in  the  county,  and  by 
handbills,  for  all  creditors  to  present  the  claims  against  the 
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estate,  and  that  plaintiff  never  presented  his  claim  ;  that 
Mrs.  Johnston  was  ignorant,  and  could  not  read  or  write  ; 
that  in  his  opinion  the  land  was  worth  in  1879  from  six 
to  seven  dollars  per  acre.  J.  A.  Lon^,  a  witness  for  defend- 
ant, testified  :  That  he  was  counsel  for  Mrs.  Johnston  in 
1879,  when  she  bought  the  half  interest  in  the  land.  At 
the  time,  her  health  was  poor,  and  she  was  confined  to  her 
bed.  That  the  plaintiff,  at  the  term  to  which  this  suit 
was  brought,  asked  witness  what  his  client  was  going  to 
do.  Said  he  loaned  her  the  $210,  to  help  pay  for  the  half 
interest,  and  that  all  he  wanted  was  his  money.  That 
Mary  B.  Johnston  paid  $350  for  one-half  interest,  and  that 
the  object  was  to  give  him  a  mortgage  to  secure  the  loau. 
That  it  was  more  convenient  for  him  to  take  an  absolute 
deed  and  to  execute  a  bond  to  make  title,  and  that  such 
was  his  custom. 

After  the  conclusion  of  the  evidence,  his  Honor 
instructed  the  jury,  if  they  believed  the  evidence,  to  answer 
the  issues  as  set  out  in  the.  record  ;  and  the  jury  so 
answered.  To  the  instruction  the  deferi<lant  excepted.  It 
was  agreed,  if  the  fourth  issue  should  be  found  in  the  nega- 
tive, that  the  amount  due  the  plaintiff  would  be  $210, 
with  interest  from  February  13,  1880.  His  Honor  then 
rendered  judgment  directing  the  land  to  be  sold  for  the 
payment  to  plaintiff  of  $210,  and  interest  from  February 
24,  1880,  allowing  the  defendant  60  days  in  which  to  pay 
said  sura.     From  this  judgment  defendant  appealed. 

Mesars.  Graham  <&  Graham  and  A.  Z.  Brooks,  for  plaint- 
iff. 
Mr.  J.  A.  Long^  for  defendant  (appellant). 

Faikcloth,  C.  J. :  Both  parties  excepted  to  the  refusal 
of  the  court  to  submit  issues  tendered  by  them.  These 
exceptions  were  properly    overruled,    as    we  see  that    the 
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issues  submitted  bv  the  court  were  sufficient  to  admit  evi- 
deuce  of  their  several  contentions  and  to  meet  the  merits 
of  the  issues  raised  by  the  pleadings.  There  are  no  ques- 
tions of  the  rights  of  creditors  in  the  case,  nor  any  question 
of  fraud  or  fraudulent  misrepresentation,  as  the  jury  have 
said  by  their  response  to  the  first  issue  that  there  was  none. 

The  wliole  matter  then  is  limited  to  the  dealings  between 
the  parties,  treating  Mary  B.  Johnston  for  the  present  as 
the  defendant.  The  rights  of  the  defendant  Hightower 
(daughter  and  devisee  of  Mary  B.  Johnston)  will  be  consid- 
ered later. 

It  was  competent  for  the  parties  to  njake  the  deed  abso- 
lute in  form,  but  to  be  held  as  a  security  for  the  money 
loaned  by  the  plaintiff,  subject  to  be  void  upon  payment 
of  the  debt  and  to  be  cancelled.  The  burden  of  showing 
this  to  have  beeii  the  intention  rested  upon  the  party  so 
alleging.  It  was  equally  competent  for  the  parties  to  have 
agreed  that  the  deed  should  be  absolute  and  irrevocable^ 
with  a  simultaneous  agreement  in  writing  that  upon  pay- 
ment of  the  agreed  price  the  plaintiff  should  convey  and 
make  title  of  the  same  land  to  the  defendant,  and  the  jury, 
in  response  to  the  second  issue,  find  that  the  testatrix  of 
the  defendant  did  contract  to  purchase  the  land  at  the  price 
of  $210,  and  the  plaintiff  executed  and  delivered  his  bond 
for  title  accordingly,  which  appears  in  the  record. 

The  testatrix  remained  in  possession  until  her  death  in 
1880  or  1881,  and  the  defendant  has  been  in  possession 
ever  since.  On  February  23,  1880,  a  small  payment  was 
made  by  the  testatrix  on  the  contract.  This  contract 
established  the  relation  of  vendor  and  vendee,  similar  in 
many  respects  to  that  of  mortgagee  and  mortgagor.  The 
possession  of  defendant's  testatrix  was  not  hostile  to  the 
claim  of  the  plaintiflTand  could  not  be  an  adverse  posses- 
sion, so  as  to  put    the  Statute  of  Limitation  in  operation 
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without  some  act  on  the  part  of  the  vendee  under  a  claim 
of  right,  with  intent  to  assert  such  claim  against  the  vendor 
and  thereby  give  him  notice' that  any  further  delay  in  the 
assertion  of  his  right  to  possession  or  to  foreclose  the  con- 
tract would  be  at  his  peril.  The  burden  of  showing  such 
a  hostile  attitude  towards  the  vendor  would  devolve  upon 
the  party  so  alleging  it.  No  proof  of  such  possession  or 
aetion  was  shown  to  exist  on  the  part  of  the  defendant  or 
her  testatrix.  The  Statute  of  Limitations  does  not  expressly 
mention  this  trust  relation  between  vendor  and  vendee, 
and  it  could  be  only  included  under  Section  158  of  The 
Code,  and  we  have  held  that  it  would  then  be  allowed  only 
where  the  possession  was  adverse,  or  where  it  was  neces- 
sary to  prevent  some  wrong  or  gross  injustice.  To  obtain 
assistance  from  a  court  of  equity  the  parties  must  observe 
the  maxim  that  "  he  who  seeks  equity  must  do  equity  " — a 
principle  based  upon  conscience  and  good  faith. 

The  defendant,  as  devisee  of  her  mother,  was  in  posses- 
sion before  the  deed  was  registered,  and,  so  far  as  appears, 
before  she  had  notice  of  the  bond  for  title,  and  she  claims 
to  have  the  rights  of  a  purchaser  without  notice.  The 
difficulty  in  that  position  is  that  she  is  not  a  purchaser  for 
value,  and  has  no  more  rights  than  her  mother  had,  which 
was  an  equitable  estate  without  the  legal  title,  whereas 
the  plaintiflf  has  the  legal  estate  and  the  elder  and  stronger 
-equity,  because  of  a  valuable  consideration  paid  to  her  tes- 
tatrix. I7iter  partes,  deeds  and  contracts  are  binding 
without  registration,  and  the  defendant  takes  her  moth- 
er's equity  subject  to  prior  equities  with  or  without  notice, 
with  the  same  right  of  redemption.  A  purchaser  at  a 
sheriff's  sale  under  a  ^fi.  fa.  takes  subject  to  all  incum- 
brances on  the  property,  whether  he  has  notice  or  not,  and 
whether  he  buys  an  equitable  or  legal  estate,  and  this 
•defeudant  certainly  can  have  no  better  claim. 
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There  are  instances  in  which  this  Court  would  interfere 
and  protect  the  defendant.  For  instance,  if  the  delay  of  a 
party  to  assert  his  claim  should  have  been  so  long  as  to 
presume  abandonment  or  any  unfair  dealing  or  gross  injus- 
tice was  present,  the  Court  would  see  that  the  innocent 
party  should  not  be  disturbed.  As  nothing  of  the  kind 
appears  here,  however,  we  will  not  interfere  with  the  judg- 
ment below. 

Affirmed. 


R.  H.  COWAN  V.  AL  FAIRBROTHER  and  wife. 

Contracts  in  Restraint  of  Trade — Fraudule7it  Contracts — 
Freedom  of  the  Press — Constitution^  Art,  1,  Sec,  20 — 
Action  to  Vacate  Contract  of  Sale  for  Fraud. 

1.  A  contract  whereby  the  editor  and  owner  of  a  newspaper  sold 

his  printing  outfit  and  newspaper  to  another,  and  covenanted 
not  to  edit,  print,  conduct,  or  be  in  any  manner  connected 
with  a  newspaper  to  be  published  in  this  State  within  a 
specified  period,  is  not  invalid  as  being  unduly  in  restraint 
of  trade  or  in  violation  of  the  constitutional  guaranty  of  free- 
dom of  the  press. 

2.  The  extent  to  which  individuals  and  corporations  may  legally 

bind  themselves  not  to  prosecute  a  particular  business  or- 
calling,  within  a  certain  territory,  discussed. 

8.  It  is  not  fraudulent  to  buy  property  through  an  agent  secretly 
— that  is,  to  have  the  agent  take  the  title  in  his  own 
name  and  fail  to  disclose  to  the  vendor  that  the  purchase 
is  made  for  another. 
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4.  A  vendor  who  seeks  the  aid  of  a  court  of  equity  to  set  aside  a 

contract  of  sale,  on  the  ground  of  alleged  fraud,  must  offer  to 
return  the  price  received  for  the  property.  He  must  offer  to 
place  the  vendee  in  statu  quo. 

5.  The  freedom  of  the  press,  guaranteed  by  the  Constitution,  Art. 

1,  Sac.  ^,  exempts  from  oensorhip  and  secures  against  laws 
enacted  by  the  legislative  department  of  the  government, 
and  measures  resorted  to  by  either  of  the  other  branches  of 
government,  for  stifling  just  criticism  or  muzzling  public 
opinion.  This  provision  of  the  Constitution  has  never  been 
held  to  be  a  restriction  upon  the  right  to  sell  anything  of 
value,  that  is  the  creature  of  one^s  brain,  provided  society 
would  not  suffer  by  the  transaction. 

Civil  action,  commenced  in  the  Superior  Court  of 
Durham  County,  for  an  injunction.  There  was  a  restrain- 
ing order  issued,  and  the  case  was  heard  by  Graham^ 
Jndge^  at  Chambers^  in  Oxford,  Granville  County,  on 
Jnly  29,  1896,  on  plaintiff's  motion  for  an  injunction  to 
the  final  hearing.  The  summons  issued  July  1,  1895. 
The  plaintiff  alleged  that  on  December  29,  1893,  the 
defendants,  Al  Fairbrother  and  M.  H.  Fairbrother,  being 
then  the  owners  and  editors  of  the  Durham  Daily  Glohe 
and  the  Durham  Weekly  Globe^  and  of  other  property 
connected  with  and  necessary  to  their  publication,  and 
being  then  engaged  in  publishing  the  same,  made  and 
executed  with  John  Wilber  Jenkins  the  contract  and  bill 
of  sale,  a  copy  of  which  is  as  follows : 

For  value  received,  three  thousand  and  five  hundred 
dollars,  this  day  to  us  in  hand  paid,  the  receipt  of  which 
is  hereby  fully  acknowledged,  we,  Al  Fairbrother  and 
Mrs.  M.  H.  Fairbrother,  have  bargained  and  sold,  and  do 
by  these  presents,  bargain,  sell,  transfer,  assign,  set  over, 
deliver  and  convey  unto  John  AVilber  Jenkins,  absolutely 
and  free  from  all  claims  by  us.  The  Durham  Daily  Globe 
and  The  Durham  Weekly  Globe^  newspapers  now  pub- 
lished in  said  county  and  state,  and  also  all  type,  printing 
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presses,  racks,  imposing  stones,  subscription  books  and 
accounts  thereon,  except  those  which  liave  already  been 
earned  and  are  now  due,  one  iron  safe,  (Gary,)  one  cali- 
^raph,  desks,  tables,  chairs,  inks,  paper  and  all  material 
now  On  hand,  January  1,  1894,  the  subscription  list  of  said 
newspapers  and  all  office  furniture  and  materials  now  used 
by  us  in  conducting  said  newspapers,  and  all  now  con- 
tained in  the  office  of  said  newspapers,  on  the  northwest 
corner  of  Main  and  Church  streets  in  the  town  of  Dur- 
ham, and  the  good  will  of  said  newspapers  and  the  busi- 
ness of  conducting  the  same.  And  we  hereby  agree 
with  said  purchasers  and  his  assigns,  each  for 
himself  and  herself,  that  for  a  period  of  ten 
years  from  and  after  January,  1894,  said  Al  Fair- 
brother  shall  not  edit,  print  or  conduct  a  newspaper  or 
magazine,  nor  be  in  anywise  connected  with  one  printed 
anywhere  in  the  State  of  North  Carolina,  and  that  for  a 
like  period  Mrs.  M.  H.  Fairbrothor  shall  not  edit,  print  or 
conduct  a  newspaper  or  magazine,  nor  be  in  anywise  con- 
nected with  one  anywhere  in  the  County  of  Durham,  said 
State,  without  the  consent  of  said  purchaser  or  his  assigns. 

And  we  hereby  warrant  that  all  of  said  above-mentioned 
property  is  free  and  clear  from  all  encumbrances  of  any 
kind,  whatsoever,  and  that  we  have  good  right  to  convey 
the  same  as  we  have  done. 

Witness  our  hands  and  seals  this  29  th  day  of  December, 
1893. 

Al  Fairbrother,        [L.  S.] 
M.  H.  Fairbrother.   [L.  S.] 

That  the  price  paid  for  the  property  mentioned  in  the 
contract  was  far  greater  than  the  value  of  the  tangible  prop- 
erty, and  the  inducements  for  paying  so  great  a' price  was 
the  agreement  of  the  defendants  not  to  edit,  print  or  con- 
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duct    a   newspaper,  &c.,    nor  to    be    in  any    way    con- 
nected with  one,  in  Durliam  county. 

That  on  December  30,  1893,  John  Wilber  Jenkins 
transferred  the  contract  with  defendants  and  the  property 
therein  described  to  Geo.  W.  Watts  ;  Watts  transferred  a 
half  interest  in  same  to  B.N.  Duke  on  July  25,  1894,  and 
Watts  and  Duke  loaned  the  property  to  plaintiff,  on  July 
29,1895. 

That  the  said  defendants  had  purchased  or  contracted  to 
purchase  the  Durham  Heoorder^  a  newspaper  published  in 
the  town  and  County  of  Durham,  and  the  State  of  North 
Carolina,  and  had  assumed  the  charge  and  management 
thereof,  and  would,  on  July  1, 1895,  edit,  print  and  conduct 
a  newspaper  or  magazine  in  the  County  of  Durham  or  be  in 
some  way  connected  with  a  newspaper  or  magazine  pub- 
lished in  said  County  of  Durham  without  the  consent 
obtained  of  the  plaintiff  or  purchaser,  John  Wilber  Jenkins, 
or  of  his  assigns,  contrary  to  and  in  violation  of  the  terms 
and  agreements  of  the  contract. 

The  defendant,  Al  Fairbrother,  admitted  the  execution 
of  the  contract  and  the  receipt  of  the  consideration  therein 
recited,  and  set  up  as  defenses  that  the  publication  of  the 
newspapers  referred  to  in  the  contract  had  been  in  effect 
abandoned  by  John  Wilber  Jenkins  and  his  assigns  before 
defendant  entered  into  any  arrangements  for  taking  charge 
of  and  managing  the  publication  of  a  newspaper  in  Dur- 
ham. 

That  plaintiff  knew  of  defendant's  intention  to  connect 
himself  with  a  newspaper  in  Durham  before  he,  plaintiff, 
took  any  lease  from  Watts  and  Duke. 

That  Geo.  W.  Watts  was  hostile  in  feelings  towards 
defendant  prior  to  the  execution  of  the  contract  between 
defendants  and  Jenkins,  and  procured  Jenkins  to  enter 
into  the  contract  with  defendants.     That    this    was  done 
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with  the  fraudulent  intent  to  deceive  defendants  by  repre- 
senting that  Jenkins  was  buying  for  himself,  whereas  in 
fact  he  was  acting  as  the  agent  of  Watts.  That  both  Watta 
and  Jenkins  knew  at  the  time  that  defendants  would  not, 
if  they  knew  it,  have  entertained  any  proposition  coming 
from  Watts. 

Defendant  set  up  the  further  defenses  that  the  con- 
tract was  void  (1)  because  it  tended  to  restrict  the  freedom 
of  the  press ;  (2)  because  it  was  in  restraint  of  trade  and 
contrary  to  public  policy. 

The  order  granted  by  the  judge  below  is  as  follows: 

"  This  cause  coming  on  to  be  heard  at  Chamhers^  at 
Oxford,  on  July  29,  1895,  and  having  been  heard  tipon, 
affidavits,  pleadings  and  exhibits  filed,  including  the  affi- 
davit of  B.  N.  Duke,  filed  by  permission  of  the  court,  the 
court  doth  consider  and  adjudge  that  the  temporary 
restraining  order  heretofore  granted  against  Mrs.  M.  H. 
Fairbrother  be  and  the  same  is  hereby  vacated  for  the 
reason  that  she  disclaims  by  her  answer  any  intention  on 
her  part  to  violate  any  of  the  terms  of  the  contract  exe- 
cuted by  her  and  said  Al  Fairbrother  Dec.  29, 1893,  a  copy 
of  which  is  annexed  to  the  complaint ;  she  will  recover  her 
coats  and  disbursements  made  herein.  The  court  doth 
further  consider  and  adjudge  that  upon  the  plaintiff  exe- 
cuting a  justified  bond  in  the  sum  of  fifteen  hundred  dol- 
lars, conditioned  as  required  by  law,  with  sureties  to  be 
approved  by  the  clerk  of  the  superior  court  of  Durham ' 
county,  the  said  deft;ndant,  Al  Fairbrother,  be  and  he  is 
hereby  restrained,  enjoined  and  forbidden  to  edit,  print  or 
be  in  any  way  connected  with  any  newspaper  or  magazine 
published  in  the  State  of  North  Carolina,  until  the  final 
hearing  of  this  cause,  and  this  cause  is  retained  for  further 
orders." 

The  pleadings,  affidavits  and  exhibits  were  very   volu* 


JN\C.J  FEBRUARY  TERM,  1896.  411 

Cowan  v,  Fairbrothbr. 

minoiis,  but  the  foregoing  synopsis  is  deemed  sufficient  for 
a  comprehension  of  the  facts  which  form  the  basis  of  the 
opinion  of  the  Court. 
The  defendant,  Al  Fairbrother,  appealed. 

Messrs.  Fuller^  Winston  <&  Fuller^  Boone^  Merritt  i& 
Bryant  and  Shepherd^  Manning  cfe  Foxishee^  for   plaintiff. 
Mr.    Wm.  A.  Guthrie^  for  defendants  (appellants). 

Avery,  J.  :  Where  a  person  acquires  a  reputation  for 
skill  and  learning  in  his  profession  as  a  lawyer  or  a  physi- 
cian, he  often  creates  an  intangible  but  valuable  prop- 
erty by  winning  the  confidence  of  his  patrons  and  securing 
iinmnnity  from  successful  competition  for  their  business. 
So,  where  an  editor,  by  reason  of  his  style,  his  power,  his 
pathos,  his  humor,  his  learning  or  of  any  gift  or  attain- 
ment, attracts  subscribers  solely  by  such  personal  quali- 
ties, he  imparts  a  peculiar  value  to  the  good  will  and  prop- 
erty of  a  newspaper  which  goes  witii  him,  to  its  injury,  when 
he  leaves  it  and  lends  the  talent  and  accomplishments  that 
have  given  it  patronage  and  popularity  to  a  rival  journal 
'  in  the  same  vicinity.  Where  he  owns  the  press  and  plant 
the  enhanced  value  so  imparted  by  him  becomes  an  ele- 
ment of  his  property  with  the  same  incidental  power  to 
dispose  of  it  as  attaches  to  any  other  of  his  acquisitions 
which  has  a  market  value.  Beal  v.  Ckase^  31  Mich.,  at  p. 
529.  But  it  is  not  like  other  property  which  ordinarily 
passes  by  delivery  or  assignment  to  the  purchaser. 
Neither  an  editor,  a  lawyer  or  a  physician  can  transfer  to 
another  his  style,  his  learning  or  his  manners.  Either, 
however,  can  add  to  the  chances  of  success  and  profit  of 
another  who  embarks  in  the  same  business  in  the  same  field 
by  withdrawing  as  a  competitor.  So  that  the  one  sells  and 
the  other  buys  something  valuable,  and  the  policy  of  the 
law  limits  the  right  to  enter   into   such   contracts   of  sale 
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only  to  the  extent  that  they  are  held  to  injure  the  public  by 
restraining  trade.  The  one  sells  his  prospective  patron- 
age and  the  other  buys  the  right  to  compete  with  all  others 
for  it  and  to  be  protected  against  competition  from  his 
vendor.  The  law  intends  that  the  one  shall  have  the  lawful 
authority  to  dispose  of  his  right  to  compete,  but  restricts 
his  power  of  disposition  territorially  so  as  to  make  it  only 
co-extensive  with  the  right  to  protection  on  the  part  of  the 
purchaser.  To  the  extent  that  the  contract  covers  terri- 
tory from  which  the  vendor  has  derived  and  will  probably 
in  future  derive  no  profit  or  patronage,  it  needlessly 
deprives  the  public  of  the  benefit  of  open  competition  in 
useful  business  and  of  the  services  of  him  who  sells  with- 
out any  possible  advantage  to  his  successor.  When  the 
reason  upon  which  a  law  is  founded  ceases,  the  rule  itself 
•ceases  to  operate.  The  older  cases  in  which  the  courts 
attempted  to  fix  arbitrarily  geographical  bounds  beyond 
which  a  contract  to  forbear  from  competition  would  not  be 
•enforced,  have  given  way  to  the  more  rational  idea  of 
•making  every  case  dependent  upon  the  surrounding  cir- 
cumstances, showing  the  extent,  as  to  time  and  territory,  of 
the  protection  needed.  Nordenfelt  v.  The  Maxira^  cfec.,  Co., 
appeal  cases,  1894,  (L.  R.,)  535;  Hitchcockv.  Cocken^S  Ad. 
'&  E.,  (En.  C.  L.  K.,)  at  p.  106;  Hernshojf  v.  Bontenean^ 
17  R.  I.  Rep.,  3 ;  Benefit  Co,  v.  Hospital  Co.^  11  L.  R.  A., 
437;  Beal  v.  Chase,  31  Mich.,  490;  Tallis  v.  Tallis,  1  El. 
<fe  Bl.,  391,  (18  E.  L.  &  E.,  151);  Oregon,  dec,  Co.  v.  Min- 
sor,  20  Wallace,  64;  10  Am.  &  Eng.  Enc,  947,  note; 
•3  Am.  &  Eng.  Enc,  885,  note ;  Gihhs  v.  Gas  Co.,  130  U .  S., 
396. 

Where  the  nature  of  tlie  business  was  such  that  complete 
protection  could  not  be  otherwise  afforded,  the  restraint 
upon  the  right  to  compete  has  been  held  good   in   one  or 
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more  instances  where  it  extended  throughout  the  world,, 
and  in  other  cases  where  it  applied  to  a  state  or  to  a 
boundary  including  several  states. 

In  Nordenfelt  v.  MaxiTn^  cfec,  supra^  the  plaintiff  had 
covenanted  with  the  respondent  company  "not  to  engage 
except  on  behalf  of  such  company,  either  directly  or 
indirectly,  in  the  trade  or  business  of  a  manufacturer  of 
guns  or  ammunition,  or  in  any  business  competing  or  liable 
to  compete  in  any  way  with  that  carried  on  by  such  com- 
pany." On  appeal  to  the  House  of  Lords  the  case  of 
Homer  v.  Graves^  7  Bing.,  743,  was  cited  and  the  validity 
of  such  contracts  was  declared  to  depend  upon  the  ques. 
tion  "  whether  the  restraint  is  such  only  as  to  afford  a  fair 
protection  to  the  interest  of  the  party  in  favor  of  whom  it 
is  given,  and  not  so  large  as  to  interfere  with  the  interests 
of  the  public."  Lord  Herschell,  L.  C,  said  further: 
"  Whatever  restraint  is  larger  than  the  necessary  protec- 
tion of  the  party  can  be  of  no  benefit  to  either.  It  can 
only  be  oppressive,  and  if  oppressive  it  is  in  the  eye  of  the 
law  unreasonable.  The  tendency  in  later  cases  has  cer- 
tainly been  to  allow  a  restriction  in  point  of  space,  which 
formerly  would  have  been  thought  unreasonable,  mani- 
festly because  of  the  improved  means  of  communication. 
A  radius  of  150  or  even  200  miles  has  not  been  held  to  be 
too  much  in  some  eases.  For  the  same  reason  I  think  a 
restriction  applying  to  the  entire  kingdom  may  in  some 
cases  be  requisite  and  justifiable." 

In  Beat  v.  Chase^  supra^  at  p.  530,  Judge  Campbell  quotes 
with  approval  the  language  of  Chief  Justice  Chapman  in 
Morse  v.  Morse^  103  Mass.,  77,  where  he  said  :  "  In  this 
country  there  are  periodical  publications  that  have  a  very 
wide  circulation,  and  it  is  obvious  that  a  purchaser  of  the 
proprietorship  cannot  afford  to  pay  the  full  value  unless 
he  can  obtain  from  the  vendor  a  valid   restriction   against 
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competition,  which  restriction  shall  be  as  extensive  as  the 
interest  requiies,  though  it  may  cover  the  whole  of  a  State 
or  the  whole  of  a  country.  The  same  would  be  true  as  to 
seme  books.  For  example,  the  author  of  a  popular  school 
book  could  not  sell  its  proprietorship  for  its  full  value 
unless  he  could  bind  himself  not  to  prepare  another  book 
which  should  be  used  in  competition  with  it." 

The  rule  which  concedes  the  right  to  make  the  area  in 
which  the  vendor  is  to  be  restricted  from  competition  as 
broad  as  is  necessary  to  aiFord  ample  protection  to  the 
purchaser,  is  subject  to  the  qualification  that  no  agree- 
ment will  be  upheld  which  is  injurious  to  the  public  inter- 
est. Nordenfelt  case,  supra^  at  p.  549.  There  are  two 
familiar  classes  of  contracts,  that  will  in  no  event  be 
enforced  because  contrary  to  public  policy,  and  these  con- 
stitute exceptions  to  the  general  rule  governing  sales  of 
the  right  of  competition  :  1.  A  quasi  public  corporation 
cannot  disable  itself  by  contract  from  performing  the  pub- 
lic duties  which  it  has  undertaken  to  discharge  in  consid- 
eration of  the  privileges  granted  to  it.  Logan  v.  Railroad^ 
116  N.  C,  940  ;  Gihhs  v.  Gas  Co,,  130  IJ.  S.,410.  2.  Any 
agreement  in  contravention  of  the  common  or  statute  law 
generally,  or  any  combination  "  among  those  engaged  in  a 
business  impressed  with  a  public  or  quasi  public  character 
which  is  manifestly  prejudicial  to  the  public  interest,  is 
void  as  against  public  policy,  and  upon  the  same  principle 
no  agreement  tending  to  create  a  monopoly  or  designed  to 
utterly  destroy  fair  competition  amongst  public  carriers 
will  be  enforced."  State  v.  Oil  Co.,  34  Am.  St.  Report, 
541  (49  Ohio  St.,  137);  Emery  v.  Candle  Co,,  21  Am.  St. 
Rep.,  819,  and  note  (47  Ohio  St.,  320) ;  Hooker  v.  Vande- 
water,  47  Am.  Dec,  258  (4  Denio,  349). 

But  the  contract,  of  which  the  plaintiff  claims  the  ben- 
efit as  assignee  through  John  Jenkins,  is  one  which  in  no 


K  C]  FEBRUARY  TERM,  1896.  415 


COWAJf  V.  Pairbrothkr. 


way  affects  the  public,  unless  it  unreasonably  deprives  the 
people  of  the  State  of  the    benefit  of   the  industry  of  the 
defendants,  or  unnecessarily  pi  eel udes  them  from  support 
ing  their   family    by  pursuing  their  occupation.     Oregon 
Nav.  V.  WindsoTy  20  Wallace,  at  p.   68.     The  stipulation 
was  that  the  defendant  Fairbrother  "  would  not  edit,  print 
or  conduct  a  newspapei,  nor  be  in  anywise  connected  with 
one    printed     anywhere  in   the  State  of  North  Carolina, 
and  that  for  a  like  period  Mrs.   Fairbrother  shall  not  edit, 
print  or  conduct  a  newspaper  or  magazine,  nor  be  in  any- 
wise connected  with  one   anywhere  in  the  County  of  Dur- 
ham, said  State,  without  the   consent  of  said  purchaser  or 
his  assignees."     This  contract  was   assigned  to  Watts  and 
Duke  by  Jenkins,  and  the  assignees  who  own  the  property 
have  leased  to  the  plaintiff  Cowan,  who  is  now  publishing 
the  Globe  newspaper,  and    seeks   to   enjoin  the  defendant 
Al  Fairbrother  and  the  other  defendant  from  publishing 
another  newspaper  in  Durham,  as  it  is  conceded  they  pro- 
pose to  do  if  the   court   should  not  interfere.     Since  the 
me  of  steam,  space  has  been  in  a  measure  annihilated,  and 
it  is  a  fact,  of  which  the    courts   may  take  notice,  that  a 
newspaper  may  be    carried    by  mail    to   the    most   remote 
parts  of  the  State  within  from  24  to  48  hours.     So  that,  if 
there  has  ever  been  a  time  in  the  histoiy  of  the  State  when 
an  editor  could  not  acquire  a  reputation    for    excellence  in 
Rome  particular  line  of  that  business,  which  would  enable 
him  to  give  a  paper,  with  which  he  might  be  connected, 
popularity     throughout   its  limits,  there  is  no    reason    to 
doubt  now  that  one,  who  would  rid  himself  of  a  competi- 
tor in  that    business,  is    not  describing    an    unreasonable 
boundary  when  he  extends  the  restriction  against  competi- 
tion to  the  State  lines.     No  better  proof  of  that  fact  could 
be  adduced  than  is  set  forth  in  the    uncontradicted   affida- 
vits of  the  defendants  themselves,  that  they  injured    their 
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successor  John  Jenkins  in  the  conduct  of  the  Durham 
Qlohe^  after  the  contract  was  enteied  into,  by  publishing 
a  paper  in  Lynchburg,  Va.  If  the  right  to  compete  for 
popularity  as  an  editor  may  become  valuable  and  pass  by  a 
contract  of  sale,  like  the  good  will  of  a  newspaper,  it  fol- 
lows necessarily  as  a  logical  sequence  that  the  purchaser 
may  sell  and  transfer  to  a  third  party  the  right  to  occupy 
a  field  vacated  by  a  dangerous  rival,  and  the  transaction 
would  be  held  valid  for  the  same  reason  that  renders  the 
original  sale  enforcible.  3  Am.  &  Eng.  Enc,  p.  885,  and 
note,  with  authorities  collected;  Beal  v.  Chase^  supra,;  Per- 
kins V.  Clay^  54  N.  H.,  518;  Hedge  v.  Lowe^  47 
lovva,  137;  Oampers  v.  Rochester^  56  Pa.  St.,  194. 
It  is  settled  law  that  such  contracts,'  in  restraint 
of  trade,  as  are  valid,  may  bo  enforced  in  equity, 
like  other  contracts,  and  that  breaches  of  them  will  be 
restrained  by  injunction,  on  the  ground  that  no  other  rem- 
edy is  adequate.  .  3  Am.  &  Eng.  Enc,  885,  and  note  ; 
Thompson  v.  Andrus^  73  Mich.,  557.  A  covenant  on  the 
part  of  a  publisher  not  to  publish  a  paper  is  considered  in 
the  same  light  as  a  contract  to  sell  a  particular  business, 
or  the  right  to  practice  a  profession  in  a  given  area,  and 
courts  of  equity  will  interpose  in  order  to  prevent  a  viola- 
tion of  the  one  as  well  as  of  the  other.  10  Am.  &  Eng. 
Enc,  947,  note. 

The  plaintiiFs  lessors  swear  that  they  had  never  aban- 
doned at  any  time  the  purpose  to  continue  the  publication 
of  the  newspaper,  and  that  during  the  suspension  they 
kept  up  coijtinual  negotiations  with  that  end  in  view. 
They  say  further  that  the  suspension  was  prolonged  by 
giving  an  option  to  one  with  whom  they  had  good  reason 
to  expect  they  might  conclude  a  contract  to  again  issue  it 
regularly. 

A  review  of  all   the  cases,  where  it  has  been  held  that 
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parties  have  abandoned  rights,  will  furnish  no  analogy  to 
support  the  contention  that  the  benefit  of  a  contract,  like 
that  which  is  the  subject  of  the  action,  must  be  deemed  in 
law  abandoned  for  failure  to  find  a  suitable  editor  for  so 
short  a  time,  especially  where  it  appeared  that  reasonabJy 
diligent  efforts  were  being  made  to  have  the  business 
continued.  The  concealment  by  Jenkins  of  the  fact  that 
he  was  buying  for  another  was  not  per  se  a  fraudulent  act, 
and  there  is  no  allegation  on  the  part  of  defendants  that 
he  practiced  any  fraud  upon  them.  Fraud  cannot  be 
inferred  from  the  fact  of  buying  property  through  an  agent 
who  is  instructed  to  take  title  in  his  own  name.  If  the 
defendants  had  set  up  a  state  of  facts,  which  in  law 
araonnted  to  fraud,  and  had  asked  the  court  to  rescind  the* 
contract  upon  the  principle  that  he  who  asks  equity  must 
do  equity,  they  would  have  been  required  to  offer  to  return 
the  money  received.  In  order  to  avail  themselves  of  that 
remedy  they  should  have  brought  suit  to  set  aside  the 
agreement  upon  the  discovery  of  the  fraud,  if  there  was 
fraud,  and  should  have  offered  to  place  the  purchasers  in 
statu  quo.     CaL^  cfec,  Co.  v.   Wrightj  8  Cal.,  585,  592. 

It  is  contended  for  defendants  that  the  contract  is  illegal 
and  void  because  it  is  in  contravention  of  the  provision  of 
the  Constitution,  (Art.  I.,  Sec.  20,)  which  guarantees  the 
freedom  of  the  press.  When  the  framers  of  our  Constitu- 
tion declared  that  the  freedom  of  the  press  was  one  of  the 
bulwarks  of  liberty,  and  therefore  ought  never  to^  be 
restrained,  but  that  every  individual  should  be  held 
responsible  for  the  abuse  of  the  same,  they  entertained  no 
purpose  to  restrict  the  power  of  any  person  to  dispose  of 
anything  of  value,  which,  as  the  creature  of  his  own 
mental  or  physical  exertions,  had  become  his  property. 
This  right  is  as  much  a  fundamental  one  as  is  that  to  use 
the  press  without  violation  of  reasonable  laws  intended  to 
118—27 
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protect  others  from  libel  and  slander.  In  its  broadest 
sense,  freedom  of  the  press  includes  not  only  exemption 
from  censorship,  but  security  against  laws  enacted  by  the 
legislative  department  of  the  government,  or  measures 
resorted  to  by  either  of  the  other  branches  for  the  purpose 
of  stifling  just  criticism  or  muzzling  public  opinion.  Black 
Const.  Law,  pp.  472,  473  ;  Cooley  Const.  Lim.,  pp.  517, 
518 ;  Ordinaux  Const.  Leg.,  p.  236  et  seq, ;  3  Story  Const., 
p.  731.  An  indefinite  number  of  authorities  might  be 
cited  to  show  the  universal  interpretation  placed  upon  the 
provision  in  the  Constitution  of  the  United  States  that  the 
freedom  of  the  press  shall  not  be  abridged,  and  upon  simi- 
lar clauses  in  state  constitutions.  It  has  never  been  held 
anywhere  that  these  provisions  could  be  made  engines  of 
oppression  by  construing  them  as  restrictions  upon  the 
right  to  sell  anything  of  value,  that  is  the  creature  of  one's 
brain,  provided  society  would  not  be  made  to  sutferby  the 
transaction.  Upon  a  review  of  all  the  assignments  we  dis- 
cover no  error  in  the  rulings  below,  and  the  judgment  is 
therefore  affirmed. 

Affirmed. 


W.  O.  BLAGKNALL  v.  W.  H.  ROWLAND,  et  al. 

Executed  Contract — Sale — Warranty^  Breach  of. 

Where,  in  a  contract  of  sale  of  stock  in  an  incorporated  company, 
there  was  a  warranty  by  the  seller  as  to  the  condition  of  the 
company,  and  also  a  further  clause  in  the  nature  of  a  defeas- 
ance that  the  buyer  mig^ht  have  the  representations  exam- 
ined into,  the  fact  that  the  buyer  did  not  avail  himself  of  the 
privilege  of  making  the  investigation,  but  accepted  and  paid 
for  the  stock,  did  not  deprive  him  of  his  right  to  recover  on 
the  warranty. 
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pETiTipx  of  defendants  to  rehear  case  between  same 
parties  reported  in  116  N.  C,  384.  The  petition  to  rehear 
was  accompanied  by  the  certificate  of  Hon.  M.  Y.  Lanier, 
of  Oxford,  which  was  as  follows : 

"'  This  is  to  certify  that,  by  request  of  defendant's  coun- 
sel, in  the  case  of  W.  O.  Blacknall  against  W.  H.  Row- 
land, et  al.j  from  the  County  of  Durham,  decided  in  the 
Supreme  Court  of  Xorth  Carolina,  at  February  Term, 
1895,  I  have  carefully  examined  the  case  and  the  law  bear- 
ing upon  the  same,  and  the  case  in  108  N.  C.  R.,  p.  554, 
cited  in  the  opinion  of  the  Court,  and  that,  in  my  opin- 
ion, the  decision  is  erroneous.  The  contract  of  sale  and 
purchase  of  the  stock  was  an  executory  contract,  and  the 
trade  was  expressly  conditioned  upon  the  representations 
made  therein,  being  verified  upon  examination  of  the 
affairs  of  the  company  by  an  expert  bookkeeper  of  plaint- 
iff'^s  selection  and  at  his  expense^  and  upon  condition  that 
the  plaintiff's  title  to  the  land  named  in  said  contract  was 
good — that  is  to  say,  (as  1  understand  the  matter,)  if,  upon 
6uch  examination,  the  representations  were  found  to  be 
untrue,  orif  the  title  to  the  land  was  found  to  bedefective, 
the  plaintiff,  in  the  former  case,  was  not  to  be  bound  by 
the  contract,  and  the  defendants,  in  the  latter  case,  were 
not  to  be  held  bound;  or,  in  other  words,  the  contract  was 
to  be  void  and  of  no  effect — in  the  former  case  at  the 
option  of  the  plaintiff,  and  in  the  latter  at  the  option  of 
the  defendant.  The  plaintiff,  after  ample  time  and 
opportunity  to  make  the  examination,  (which,  in  so  far  as 
appears,  he  was  not  prevented  by  any  act  of  defendant 
from  making,)  chose  to  waive  the  condition,  as  far  as  he 
was  concerned,  and  executed  the  contract  by  accepting  an 
assignment  of  the  stock,  and  conveying  the  land  in  pay- 
ment for  it.  The  court  was  of  the  opinion  that  the  con- 
tract itself  was,  or  contained,  a  warranty   of  the  truth   of 
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the  representations  made,  and  that  the  plaintiff  was  not 
affected  by  his  waiver  of  the  conditions  upon  which  he 
was  to  be  bound  to  its  performance  on  his  part.  In  this, 
it  seems  to  me,  there  was  error. 

"  Suppose,  on  the  other  hand,  the  plaintiff  had  repre- 
sented his  title  to  the  land  to  be  good,  and  the  defendants 
had  chosen  to  make  no  examination  of  it,  and  to  accept  a 
deed  without  warranty  :  could  they  have  maintained  an 
action  upon  the  contract  as  a  warranty  of  title  ?  It  seems 
to  me  not.  The  action,  in  so  far  as  appears,  was  not  for  a 
rescission  of  the  transaction  for  fraud,  but  for  a  breach  of 
a  supposed  and  alleged  warranty,  contained  or  implied  in 
the  terms  of  the  same.  Such  a  warranty  seems  to  me  to 
be  negatived  by  the  fact  that,  by  the  agreement,  the 
plaintiff  was  not  to  be  entitled  to  damages,  if  the  repre- 
sentations were  found  to  be  untrue  upon  the  examination 
to  be  made,  but  was  not  to  be  bound  by  the  contract  at  all. 
Suppose  the  plaintiff  had,  with  or  without  examination, 
found  the  representations  to  be  untrue,  and  had  refused  to 
accept  an  assignment  of  the  stock,  or  to  convey  the  land 
in  payment  for  it  (which  would  have  been  a  repudiation 
of  the  contract  on  his  part,  which  he  would  have  had  a 
right  to  do) :  could  he,  notwithstanding,  have  maintained 
an  action  against  defendants  for  a  breach  on  their  part  of 
the  supposed  warranty,  expressed  or  implied  therein,  of 
the  truth  of  the  representations?  Or,  could  he  have 
repudiated  the  contract  on  his  part  and  aflSrmed  it  as 
against  the  defendants  ?     It  seems  to  me  not. 

"  I  think  the  court  was  in  error  in  treating  the  contract 
as  other  than  executory,  and  just  as  if  the  part  on  which 
its  binding  force  was  conditioned  were  not  in  it. 

"  I  further  certify,  that  I  am  a  practicing  attorney  and  a 
member  of  the  bar  in  North  Carolina,  and  that  I  have  no 
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interest  in  the  subject-matter  of  said  action,  and  am   not, 

and  never  have  been,  of  counsel  for  any  party  to  the  said 

suit. 
"  With  due  and  respectful  deference  to  the  opinion  of  any 

who  may  not  concur  with  me  in  this  case, 

M.  Y.  Lanier." 

Messrs.  J.  W.  Oraham^  Boone^  Merritt  cfe  Bryant^  and 
FullerjWinstan  <&  Fuller^  for  petitioners. 
Messrs.  Shepherd^  Manning  (&  Foushee,  contra. 

Clark,  J. :  This  is  a  petition  to  rehear  the  case  in  116 
N.  C,  389,  where  the  contract  is  set  out  in  full.  It  was  an 
executed  contract  recitinoj  tliat  one  party  "  proposes  to  sell" 
and  the  other  "  agrees  to  buy."  Further,  the  seller  gave  a 
warranty.  And  as  an  additional  safeguard  there  was  a 
further  clause,  in  the  nature  of  a  defeasance,  that  the  buyer 
mi^ht  have  the  representations  examined  into.  As  pointed 
out  by  Merrimon,  C.  J.,  when  this  case  was  here  the  first 
time,  (108  N.  C,  554,)  this  last  was  a  privilege  to  the  buyer, 
which  he  could  exercise  or  not  as  he  chose.  He 
might  waive  it  and  rely  solely  upon  the  war- 
ranty given  by  the  seller.  The  buyer's  waiver 
of  such  privilege  certainly  could  not  be  deemed  a 
waiver  of  the  warranty  on  the  part  of  the  seller,  but  on  the 
contrary  showed  an  intention  more  distinctly  to  rely  upon 
the  warranty  alone.  If  this  were  not  so,  the  contract  would 
be  construed  as  meaning  that,  if  on  examination,  the  repre- 
sentations were  found  correct,  the  seller's  warranty  was 
binding,  otherwise  it  would  be  null  and  void — a  palpable 
absurdity.  Why  insert  a  warranty  if  there  was  to  be  no  sale 
or  liability,  unless  the  buyer  made  the  examination  and 
found  the  representations  to  be  true  ?  It  may  not  be  amiss 
in  this  case  to  repeat  what  was  said  in  Ilerndon  v.  Zns.  Co.,, 
HI  N.  C,  384,  389,  to-wit,  "  Errors  are  committed  by  all 
courts,  but  they  are  by  no  means  so  numerous  and  alarm- 


422  IN  THE  SUPREME  COURT.  [118 


Harris  v.  Wright. 


ing  as  they  must  seem  to  counsel  who  lose  their  causes. 
They  should  reflect  that  they  have  against  them  the  opin- 
ion of  the  opposite  counsel  and  of  the  five  disinterested 
lawyepi  who  have  heard  the  cause  debated." 

Petition  Dismissed. 


HENRY  HARRIS  v.  T.  D.  WRIGHT,  et  al. 

Pa  rtition — Jiirisdictio)! — De  v  isee  under  Will —  Con  d  it  ion 
Precedent —  Wrongfully  Pre  renting  Performance, 

1.  Where  there  has  been  an  ouster,  or  where  the  defendant  con- 

troverts the  plaintiff's  titJe,  thereby  admitting  ouster,  a  co- 
tenant  may  bring  his  action  for  partition  to  Term  instead  of 
before  the  clerk. 

2.  Where  a  testater  gave  his  plantation  to  his  widow  for  Hfe, 

remainder  to  his  nephew,  whom  he  requested  to  remain  with 
her  until  her  death,  and  directed  that  if  two  servants 
remained  with  hi«  w^ife  and  nephew  until  the  wife's  death 
they  should  each  have  60  acres  of  land,  and  the  widow  and 
nephew  removed  from  the  land  to  town,  before  her  death, 
and  one  of  the  servants  refused  to  accompany  them  to  serve 
for  wages ;  Held,  that  such  refusal  was  not  a  failure  to  per- 
form the  condition  precedent  to  his  right  to  the  50  acres. 

8.  One  who  prevents  the  performance  of  a  condition,  or  makes  it 
imposBible  by  his  own  act,  will  not  be  permitted  to  take 
advantage  of  the  non-performance  ;  hence 

4.  Where  plaintiff,  to  whom  a  portion  of  a  tract  of  land  was 
devised  upon  condition  that  he  should  remain  with  the 
widow  of  the  testator  until  her  death,  was  wrongfully 
ejected  from  the  land  by  the  agent  of  the  widow,  (who  was 
the  devisee  of  the  land  of  which  the  plaintiff  ^s  was  a  part,) 
the  plaintiff's  estate  upon  the  widow's  death  cannot  be 
defeated  on  the  ground  that  the  condition  was  not  per- 
formed by  plaintiff  ^B  not  remaining  on  the  plantation  until 
the  w  idow's  death. 
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Civil  action,  tried  before  Starbucks  e/.,  at  January, 
1896,  Special  Term  of  Person  Superior  Court.  A  jury 
trial  having  been  waived,  his  Honor  found  the  facts,  the 
material  parts  of  which  are  set  out  in  the  opinion  of 
Associate  Justice  Montgomery.  His  Honor  rendered 
judgment  for  the  defendants  and  plaintiff  appealed. 

Messrs.  W.  W.   Kitchin  and    Graham  <&  Graham^    for 
plaintiff' (appellant). 
Manning  <j&  Foushee^  for  defendants. 

Montgomery,  J. :  In  his  last  will  and  testament  James 
H.  Harris  devised  a  tract  of  land  of  twelve  hundred  acres 
to  his  widow  for  her  life,  with  remainder  in  fee  to  his 
nephew,  Thomas  D.  Wright,  the  defendant  in  this  action, 
but  charged  it  with  an  interest  in  favor  of  Jesse  Harris 
and  Henry  Harris,  the  last  named  being  the  plaintiff  in 
this  action,  as  follows :  "However,  I  request  that  Jesse 
and  Henry  Harris,  former  slaves  of  mine,  remain  with  my 
wife  and  nephew  until  the  death  of  my  wife,  and  if  they 
shall  remain  with  them  during  that  time  that  they,  Jesse 
and  Henry,  shall  have  at  some  suitable  place  fifty  acres  of 
land."  This  Court  decided  in  the  case  of  Wright  v.  Har- 
ris^ 116  N.  C,  462,  that  Jesse  Harris  (who  w^as  the  defend- 
ant in  that  case)  was  a  tenant  in  common  with  the  plaint- 
iflF(who  is  the  defendant  in  this  action)  in  the  twelve  hun- 
dred acre  tract,  to  the  extent  of  the  fifty  acres  devised  to 
him  in  the  will  of  James  H.  Harris,  and  was  entitled  to 
partition. 

This  action  was  brought  by  the  plaintiff,  Henry  Harris, 
to  have  allotted  to  him  the  fifty  acres  devised  to  him  in  the 
will  and  to  be  put  in  possession  of  the  same,  the  widow 
having  died  before  tlje  commencement  of  the  suit.  The 
defendant  demurred  to  the  complaint,  in  substance:  (1) 
That  the  court  had  no  jurisdiction  because  the  action  was 
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for  the  partition  of  real  estate  and  should  have  been  com- 
menced by  special  proceedings  before  tlie  clerk,  and  not 
before  the  judge  in  term  ;  (2)  That  the  complaint  did  not 
state  a  cause  of  action,  in  that  it  appears  therefrom  that 
the  estate  claimed  by  the  plaintiff  depended  upon  a  con- 
dition precedent  which  was  not  actually  performed. 

The  objection  to  the  jurisdiction  is  without  merit,  and 
his  Honor  properly  oven  u led  that  feature  of  the  demurrer. 
The  complaint  showed  that  the  plaintiff  was  not  in  pos- 
session of  the  land,  that  he  had  been  ousted  by  the  defend- 
ant and  forbidden  to  come  upon  the  land,  and  that  the 
defendant  disputed  and  denied  the  plaintiff's  right  to  any 
part  of  it.  Where  there  has  been  an  ouster,  or  where  the 
defendant  controverts  the  plaintiff's  title,  thereby  admit- 
ting ouster,  the  plaintiff  may  bring  his  action  to  the  term. 
Jones  V.  Cohen^  82  N.  C,  75  ;  Withrow  v.  liiggerstaff'y 
lUd.,  82. 

As  to  the  second  ground  of  demurrer,  his  Honor  held 
that  if  the  plaintiff,  as  he  alleged  in  his  complaint,  could 
show  that  he  was  prevented  from  performing  the  condition 
by  the  wrongful  conduct  of  the  defendant,  he  would  be 
entitled  to  recover,  and  overruled  the  same.  This  was  a 
correct  ruling.  Nav,  Co.  v.  Wilcox^  7  Jones,  481.  The 
defendant,  in  his  answer,  which  is  verified,  denies  the  right 
of  the  plaintiff  to  recover,  averring  that  his  right  to  recover 
depended  upon  the  condition  precedent  contained  in  the 
will,  and  that  the  plaintiff  had  not  performed  the  condi- 
tion. The  averment  in  the  answer  is  that  "  in  the  year 
1887  Mrs.  Harris,  the  widow,  by  her  agent,  the  defendant, 
Thomas  D.  Wright,  on  account  of  the  bad  conduct  and 
unfaithfulness  of  the  plaintiff,  Henry  Harris,  instituted 
summary  proceedings  in  ejectment  against  said  plaintiff, 
and  by  the  judgment  of  the  court  the  plaintiff  was  ejected 
from  the  said  premises."     By  consent  of  parties  his  Honor 
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found  the  facts,  and  in  one  of  these  findings  it  appears  that 
the  decision  of  the  justice  of  the  peace,  under  which  the 
plaintifi^in  this  action  (defendant  in  that  proceeding)  was 
ejected,  was  based,  not  on  the  bad  conduc-t  or  unfaithful- 
ness of  Henry  Harris,  but  because  of  his  failure  to  pay 
rent. 

It  appears  from  the  facts  found  by  His  Honor  that  the 
testator  died  in  1871,  and  that  the  plaintiff  lived  on  the 
land  from  that  time  until  1887  as  the  tenant  of  the  widow, 
rendering  yearly  rent  and  falling  in  arrears  during  the 
later  years;  that  for  the  year  1887  there  was  no  rental 
contract,  but  the  defendant  permitted  the  plaintiff  to  live 
on  the  place  until  November  of  that  year,  when  as  the 
agent  of  the  widow  he  instituted  proceedings  before  a  jus- 
tice of  the  peace,  alleging  that  the  plaintiff  owed  rent,  and 
ejected  him  ;  that  the  sheriff  removed  the  plaintiff  from 
the  land  and  forbade  him  to  return  ;  that  the  defendant 
left  the  farm  in  1885  and  the  widow  left  the  next  vear, 
going  to  live  with  the  defendant  in  Durham.  His  Honor 
further  found  that  the  defendant,  just  before  he  had  the 
plaintiff  ejected  by  the  order  of  the  justice  of  the  peace, 
tried  to  employ  the  plaintiff  and  his  wife  to  live  with  him 
in  Durham  for  wages,  and  that  the  plaintiff  declined  the 
oifer.  Upon  these  facts  the  court  was  of  opinion  *'  that 
it  was  the  intention  of  the  testator  as  expressed  in  the  will 
that  the  plaintiff  should  have  the  fifty  acres  upon  serving 
the  widow  and  nephew  of  the  intestate  during  the  lifetime 
of  the  widow,  wherever  and  in  whatever  manner  they 
nii^ht  reasonably  require,  and  upon  reasonable  terms. 
That  the  request  made  by  the  defendant  that  plaintiff 
shoald  go  to  Durham  to  serve  the  defendant  as  a  family 
servant  at  the  wages  of  ten  dollars  per  month,  and  further 
of  offering  to  employ  the  wife  of  the  plaintiff  in  household 
Bervice,  was  under  the  circumstances  a  reasonable  request 
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and  proposition,  and  that  the  refusal  to  comply  with  the 
request  was  a  breach  of  the  condition,  the  performance  of 
which  was  necessary  to  vest  in  the  plaintiff  the  fifty  acres  of 
land  as  provided  for  in  the  will.  It  is  therefore  adjudged 
that  the  plaintiff  take  nothing  by  his  suit,  and  thjtt  the 
defendant  go  without  day." 

The  judgment  of  the  court  is  founded  on  the  view  which 
his  Honor  took  of  the  reasonableness  of  the  offer  made  bv 
the  defendant  to  employ  the  plaintiff  and  his  wife  as  serv- 
ants in  the  household  at  Durham  and  the  obligationa 
injposed  upon  the  plaintift*  by  the  will  to  perform  this  serv- 
ice. We  do  not  agree  with  his  Honor  in  the  construction 
which  he  put  upor  the  intention  of  the  testator  as  to  the 
rights  and  interests  of  the  plaintiff  under  the  will.  We 
think  that  it  never  entered  his  mind  that  his  widow  and 
nephew  would  leave  the  plantation.  He  required  that 
Jesse  and  Henry,  with  their  familie?,  of  course,  should 
remain  with  his  "widow  and  nephew  (the  defendant)  until 
the  death  of  the  widow.  We  think  the  testator  used  the 
word  "  remain  "  in  its  commonplace  meainng,  that  is,  to 
continue  unchanged,  to  abide  in  the  place  where  they  were 
when  he  wrote  the  will.  He  either  supposed  that  his 
widow  would  not  very  long  survive  him,  or  that  if  she  did 
his  nephew  would  make  his  home  wMth  her  and  never  leave 
her;  else,  how  could  the  plaintiff  always  live  with  them 
both  ?  He  certainly  did  not  have  in  his  mind  that  the 
nephew  miglit  take  on  an  adventurous  spirit,  leave  the 
farm,  and  engage  in  other  pursuits  in  other  places.  If  so, 
he  would  have  provided  for  that  contingency  and  required 
the  plaintiff  to  live  with  the  widow  in  that  event.  Thi* 
view  is  strengthened  when  it  is  remembered  that  the  same 
requirement  was  made  also  of  Josse.*  It  is  not  reasonable 
to  suppose  that  the  testator  anticipated  that  his  widow- 
would   leave  the  plantation  for  town   life,  and  that  both 
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Henry  and  Jesse  and  their  families  would  attend  her,  as 
her  servants,  as  being  necessary  for  her  comfort.  The 
reasonable  construction  certainly  is  that  the  testator  con- 
templated the  farm  to  be  the  home  of  the  widow  during 
her  life,  that  the  fee-simple  interest  in  twelve  hundred 
acres  of  land  would  be  a  sufficient  inducement  for  tha 
nephew  to  remain  with  his  aunt  during  her  life,  and  that 
fifty  acres  each  to  Jesse  and  Henry  would  induce  them 
to  remain  on  the  farm,  and  that  by  means  of  all  such 
arran<^ement  the  widow  would  be  in  association  with  and 
under  the  protection  of  her  nephew,  and  attended  by  the 
faithful  servants  of  the  family.  The  plaintiif  remained  on 
the  farm  with  the  widow  fifteen  years,  paying  full  rent  for 
nearly  the  whole  time,  and  rendering  proper  service,  in 
addition,  to  the  widow  ;  for  although  the  defendant  averred 
in  his  answer  that  the  plaintiff  had  been  ejected  from  the 
land  on  account  of  bad  conduct  and  unfaithfulness,  there 
was  not  a  syllable  of  proof  going  to  show  this,  except  that 
he  refused  to  go  to  Durham  to  live  with  the  defendant. 
The  action  of  the  justice  of  the  peace  in  ejecting  the- 
plaintilf  at  the  instance  of  the  defendant,  claiming  to  be 
the  agent  of  the  widow,  is  not  to  affect  the  result  of  this 
case.  The  justice  had  no  jurisdiction  in  the  matter.  The 
defendant  testified  in  this  case  before  the  court  below 
that  he  had  no  contract  with  the  plaintiff  for  the  year 
1887,  and  that  he  left  him  to  stay  on  the  plantation, 
allowing  him  to  cultivate  a  part  of  the  land,  because  he 
was  mentioned  in  the  will.  And,  besides,  the  will,  while 
it  gave  the  plaintiff  a  conditional  estate,  gave  him  also  the 
right  to  remain  on  the  land  as  long  as  he  performed  the 
condition  or  stood  ready  to  perform  it.  He  was  not  a 
tenant  for  the  year  1887,  and  the  justice  had  no  jurisdic- 
tion of  the  matter  and  no  right  to  order  his  ejectment. 
Parker  v.  Allen,  84:  N.  C,  466  ;   Hughes  v.  Mason,  Ibid,,, 
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472.  In  that  proceeding,  then,  the  defendant  was  acting 
in  his  own  right  as  well  as  for  the  widow  (if  indeed  he 
was  acting  for  her).  The  question  before  us,  then,  comes 
right  down  to  thii^ :  Will  the  defendant  be  allowed  to 
defeat  the  interest  of  the  plaintiff  under  the  will,  when  bj 
his  own  wrongful  act  he  prevented  the  plaintiff  from  per- 
forming the  condition  upon  which  his  interest  vestied  ?  He 
will  not  be  allowed  so  to  do.  ^av,  Co,  v.  Wilcox^  supra. 
In  that  case  Chief  Justice  Pearson,  who  delivered  the 
opinion  of  the  Court,  said  :  "  One  who  prevents  the  per- 
formance of  a  condition,  or  makes  it  impossible  by  his 
own  act,  shall  not  take  advantage  of  the  non-perform- 
ance," and  cited  Lord  Coke's  illustration  of  the  rule.  We 
are  not  deciding  that  the  rights  of  property,  which  depend 
upon  the  performance  of  conditions  precedent,  shall  vest  in 
cases  where  the  conditions  are  not  absolutely  and  uncon- 
ditionally performed.  We  know  that  these  conditions 
must  be  performed,  and  that  even  the  act  of  God  is  no 
-excuse  for  non-performance.  We  are  not  weakening  that 
principle  of  law,  but  we  are  asserting  another  rule  equally 
as  old  and  equally  as  binding  when  we  declare  that,  where 
a  person  interested  wrongfully  prevents  the  performance 
of  the  condition  precedent,  he  shall  not  be  allowed  to  take 
advantage  of  his  own  wrong. 

We  think  there  is  error  in  the  judgment  of  the  court 
below,  and  the  same  is  reversed.  The  plaintiff*  is  a  tenant 
in  common  with  the  defendant  in  the  tract  of  land  men- 
tioned in  the  complaint,  is  entitled  to  partition,  and  the 
•court  below  will  take  such  steps  as  are  necessary  to  hav^e 
allotted  to  the  plaintiff  fifty  acres  thereof,  and  to  have  him 
put  into  possession  of  the  sanie. 

Reversed. 
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J.  D.  ROBERTS  v.   LIFE   INSURANCE  COMPANY   OP  VIR- 
GINIA. 

Jurisdiction — Courts — Contracts —  Usury — Statutory.  Ac- 
tion. 

1.  A  contract  made  with  the  local  agent  of  a  foreign  corporation 

maintaining  an  office  and  agency  and  doing  businesB  in  this^ 
State  is  a  North  Carolina  contract,  and  the  courts  of  this  State 
have  jurisdiction  of  an  action  founded  thereon,  whether  or 
not  the  plaintitT  is  a  resident  of  this  State. 

2.  The  Act  of  1895,  (Ch.  69,)  which  provides  for  the  recovery  of  usu- 

rious interest  if  the  action  is  brought  within  two  years  after 
the  payment  in  full  of  the  indebtedness,  by  its  express  terms 
does  not  apply  to  contracts  antedating  its  ratification,  and 
the  right  of  plaintiff  to  recover  at  all  is  governed  by  Section 
8886  of  The  Code,  which  allows  the  recovery  of  twice  the 
amount  of  interest  paid,  provided  action  therefor  be  brought 
within  two  years  from  the  date  of  the  usurious  transaction. 

8.  The  right  of  action  to  recover  for  usurious  interest  paid  is 
purely  statutory,  and  the  plaintiff  must  comply  with  the- 
terms  of  the  statute  as  to  the  time  of  bringing  his  action  ;. 
hence,  the  defense  that  the  usurious  interest  was  paid  and 
received  more  than  two  years  before  action  brought  need 
not  be  specially  pleaded  as  is  required  in  case  of  the  plea  of 
the  statute  of  limitations. 

4.  The  findings  of  fact  by  a  judge,  where  a  jury  trial  has  been, 
waived,  can  no  more  be  reviewed,  when  based  on  correct  prin- 
ciples of  law,  than  if  the  facts  had  been  found  by  a  jury. 

Civil  action,  begun  on  March  11,  1895,  by  the  plaintiff 
against  the  defendant,  a  Virginia  corporation,  to  recover 
for  usurious  interest  paid  defendant  on  a  loan  of  money. 
The  action  was  tried  before  Starbucks  eA,  at  October  Term,. 
1895,  of  Durham  Superior  Court.  The  following  issue 
was  submitted  :  "  What  amount^  if  any,  is  the  plaintiif 
entitled  to  recover  ?  " 


y 


430  IN  THE  SUPREME  COURT.  [118 

Roberts  v.  Life  Insurance  Company. 

J.  D.  Roberts,  the  plaintiif,  testified  as  follows: 

I  borrowed  $900  from  the  defendant  in  May  or  June, 
1891;  received  |;400  on  June  3,  1891,  then  $500  on 
August  4,  1891  ;  I  executed  note  and  mortgage  of  deed  of 
trust  to  secure  the  money  borrowed  ;  I  borrowed  it  to 
build  house  in  the  town  of  Durham  ;  I  made  payments  as 
follows  :  $9  May  22d,  initiation  fee  ;  $10.80  May  30, 1891, 
and  $15.30  per  month  thereafter  for  28  months;  during; 
May,  June,  July  and  August,  1893,  paid  $9  in  fines  ; 
March  20,  1894,  I  paid  $769.07,  balance  claimed  by 
defendant  as  due  on  loan  ;  I  conducte,d  the  transaction  of 
negotiating  the  loan  through  Mr.  J.  F.  Slaughter;  I  was 
a  borrower  from  the  defendant ;  Mr.  Slaughter  held  an 
oflSce  in  the  local  board  which  was  organized  in  Durham, 
and  managed  the  local  business  here;  he  negotiated  this 
loan  for  the  company ;  he  examined^  with  two  others,  my 
property  and  appraised  it ;  he  received  the  application  for 
this  loan  ;  got  the  $900  through  Mr.  Slaughter;  he  was 
cashier  of  the  Fidelity  Bank ;  the  payments  were  made  to 
me  by  check  on  the  Fidelity  Bank. 

Plaintiff  offered  receipt  signed  by  J.  F.  Slaughter,  agent, 
for  $8  for  subscription  fee  for  eight  shares  of  stock  in 
Defendant  Company. 

Defendant  objected,  on  the  ground  that  agency  was  not 
proved.     Objection  overruled.     Defendant  excepted. 

I  applied  to  Mr.  Slaughter  for  money  ;  he  said  "  You  can 
get  money ;  if  the  Company  does  not  have  it  when  you 
need  it,  you  can  get  it  from  the  bank,  which  would  advance 
it ; ''  told  him  that  I  wanted  money  to  build  house. 

The  defendant  objected  to  all  this  evidence.  Objection 
overruled.     Defendant  exce))ted. 

The  plaintiff  offered  Endowment  certificate. 

I  took  nine  shares  of  stock  in  Defendant  Company;  all 
the  agreements  with    the  Company  made  on  same  day  ;   I 
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was  charged  $1.20  per  share  on  the  stock  ;  when  I  applied 
for  the  loan,  two  propositions  were  made  me  by  Mr. 
Slaughter  :  One  to  invest,  the  other  to  borrow  ;  I  chose  the 
latter. 

Defendant  objected.  Objection  overruled.  Defendant 
excepted. 

The  monthly  payments  were  made  to  the  local  treasurer 
of  the  defendant;  J.  F.  Wily,  first  local  treasurer;  J.  B. 
Mason,  second  ;  W.  W.  Whitted,  third  ;  the  defendant  had 
a  local  board  here ;  Mr.  Slaughter  and  B.  N.  Duke 
assessed  my  property  ;  the  deed  of  trust  was  made  to  F.  L. 
Fuller  and  J.  F.  Slaughter  ;  the  bond  and  deed  of  trust 
have  been  paid ;  the  deed  was  marked  satisfied,  March  31, 
1894. 

On  cross-examination  plaintiff  said  : 

"  Got  money  from  the  Company  when  I  needed  it, 
checks  were  given  on  Fidelity  Bank, signed  by  Company; 
Slaughter  was  cashier  of  this  bank  ;  Mr.  F.  L.  Fuller  filled 
up  the  mortgage  ;  I  was  a  resident  of  Durham  when  1 
borrowed  this  money  ;  property  situated  here ;  I  wanted 
to  leave  the  state  ;  I  left  the  state  on  March  19,  1894,  and 
have  since  then  resided  in  Florida  ;  reside  there  now ; 
reached  Florida  on  March  20,  1>94;  before  leaving  Dur- 
ham I  left  money  to  pay  defendant  with  my  attorneys. 
Fuller  &  Fuller ;  I  saw  Mr.  W.  W.  Fuller  write  a  check  to 
the  Company;  the  $769.07  was  paid  to  the  defendant  at 
its  oflice  in  Richmond,  Va.;  it  was  not  paid  to  the  local 
treasurer." 

At  the  close  of  the  evidence,  defendant  requested  his 
Honor  to  instriict  the  jury  as  follows  : 

^^First.  That  the  plaintiff,  having  full  knowledge  of  the 
facts  and  having  paid  the  alleged  usurious  interest,  cannot 
recover  the  same,  and  the  issue  should  be   answered  'Xo.' 
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^^Second,  That  having  paid  said  sum  for  more  than  two 
years  since  the  commencement  of  this  action,  the  issue 
should  be  answered  *  No.' 

^^ Third,  That  the  contract  under  which  the  money  was 
paid  was  not  usurious. 

^^ Fourth.  That,  so  far  as  this  action  is  concerned,  the  eon- 
tract  is  governed  by  the  laws  of  Virginia,  and  is,  there- 
fore, not  usurious. 

''^Fifih,  That,  upon  the  whole  evidence,  the  plaintift'  is 
not  entitled  to  recover. 

'^Sixth.  That  both  the  plaintiff  and  defendant  were  non- 
residents of  this  state  when  the  alleged  cause  of  action 
occurred,  and  when  this  action  was  commenced,  and  this 
alleged  cause  of  action  having  arisen  in  Virginia,  the  court 
has  no  jurisdiction  of  this  action." 

After  argument  of  counsel,  it  was  agreed  that  a  jury 
trial  should  be  waived,  and  that  the  court  should  find  and 
answer  the  issue  instead  of  the  jury.  The  courts  upon  con- 
sideration of  the  testimony,  admissions  and  exhibits, 
answered  the  issue  four  hundred  and  forty-five  and  -^^^ 
dollars,  (8445.54,)  the  said  amount  being  double  the  inter- 
est found  by  the  court  to  have  been  paid  by  the  plaintiff 
to  the  defendant,  within  two  years  prior  to  the  beginning 
of  the  action,  March  11,  1895,  the  interest  so  paid,  con- 
sisting of  seven  monthly  payments,  beginning  with  March 
25,  1893,  of  84.50  each,  paid  and  received  as  interest,  and 
various  sums  amounting  to  $9  paid  as  fines  during  1893, 
and  8182.27  included  in  the  sum  of  $769.07,  paid  March 
20,  1894,  in  the  final  settlement,  all  of  said  sums  aggre- 
gating 8222.77. 

The  court  held  that  the  plaintifl*  was  not  entitled  to 
recover  the  interest  paid  prior  to  March  11,  1893,  consist- 
ing of  twijnty-one  monthly  payments  of  $4.50  each,  paid 
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and  received   as  interest,  aggregating  $94.50  and  the  sub- 
scription fee  of  S9.00. 

The  court  adjudged  that  the  plaintiff  recover  of  defend- 
ant $445.54,  with  interest  from  October  7,  1895,  and  costs. 

From  this  judgment  plaintiff  appealed,  assigning  as  error 
that  the  same  adjudges  that  the  plaintiff  was  not  entitled 
to  recover  the  interest  paid  prior  to  March  11,  1893,  and 
also  that  said  judgment,  given  upon  the  usurious  payments 
made  within  two  years  before  bringing  this  suit,  ought  to 
have  been  $655.44,  and  not  $445.54. 

.  The  defendant  also  appealed,  contending  that  if  his 
Honor  should  answer  the  issues  for  the  plaintiff,  he  should 
orly  find  the  sum  of  $251.52,  and  at  the  request  of  his 
Honor  submitted  a  calculation  as  to  the  manner  (*f  ascer- 
taining and  arriving  at  said  amount,  excepting  also  to  the 
amount  fixed  by  his  Honor. 

Me88T8.  Fuller^  Winston  tfe  Fuller^  for  plaintiff. 
Messrs.  Manning  cfe  Foushee^  for  defendant. 

FuBCHES,  J. :  This  is  an  action  to  recover  back  usurious 
interest  paid  to  the  defendant  by  the  plaintiff,  commenced 
on  the  11th  day  of  March,  1895.  It  was  admitted  on  the 
argument  here  that  Miller  v.  Insurance  Co.^  at  this  Term, 
decided  all  the  matters  involved  in  this  case,  except  three  : 
First,  whether  the  plaintiff  being  a  non-resident  could 
maintain  this  action  ;  secondly,  whether  this  was  a  Vir- 
ginia contract  or  a  North  Carolina  contract ;  and  thirdly, 
as  to  whether  the  interest  paid  by  plaintiff  more  than  two 
years  before  the  commencement  of  the  action  should  be 
included  in  the  recovery  or  not. 

The  answer  to  the  second  proposition  will  substantially 

answer  the  first.     The  defendant  is  a  Virginia  corporation, 

bat  by  comity  is  doing  an  insurance  business  in  this  State, 

and  has  an    o£Sce  in  the  town  of  Durham,  and  an  agent 
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located  at  that  place.  The  local  agent  negotiated  this  loan 
in  Durliam,  which  defendant  alleges  is  a  part  of  its  busi- 
ness and  is  authorized  by  its  charter.  All  the  interest  on 
this  loan  was  paid  to  the  local  agent  in  Durham^  upon 
whom  service  of  process  in  this  case  was  served.  It  was  a 
North  Carolina  contract. 

The  court  had  jurisdiction  of  the  subject  matter  and  of 
the  defendant  by  personal  service,  made  according  to  law. 
And  as  defendant  failed  to  show  authority  for  this  con- 
tention, we  are  at  a  loss  to  know  upon  what  ground  it  is 
put,  and  we  must  sustain  the  jurisdiction  of  the  court.  In 
Sherrill  v.  Tel.  Co.y  109  N.  C,  527,  and  116  N.  C,  655,  and 
a  number  of  other  cases,  similar  to  this,  the  courts  have 
acted  upon  the  idea  that  they  had  jurisdiction.  But  it  does 
not  appear  in  these  cases  that  this  question  was  directly 
presented.  It  may  have  been  an  oversight  in  the 
counsel  in  these  cases  not  to  do  so.  And  while  these  points 
are  made  in  the  case  on  appeal,  we  do  not  think  they  were 
seriously  relied  on  here.  The  main  point  in  the  case, 
argued  and  relied  on  here,  was  the  question  of  time  for 
which  the  plaintiff  should  be  allowed  to  recover,  plaintiff 
contending  that  he  should  recover  double  the  amount  of 
all  the  usurious  interest  he  had  paid,  and  defendant  con- 
tending that  he  should  not  be  allowed  to  recover  for  any 
interest  paid  more  than  two  years  before  the  commence- 
ment of  the  action.  The  court  held  with  the  defendant  on 
this  point  and  the  plaintiff  excepted. 

This  contract,  by  which  the  plaintiff  borrowed  $900 
from  the  defendant,  was  made  in  June,  1891,  as  plaintiff 
alleges.  And  plaintiff's  right  of  action,  therefore,  rests 
upon  Section  3836  of  The  Code.  The  Act  of  1895,  Ch.  69, 
was  ratified  on  the  21st  day  of  February,  1895.  But  it 
expressly  provides  that  it  is  not  to  apply  to  any  contracts 
entered  into  before  its  ratification.     If  the  Act  of  1895  had 
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applied,  the  contention  of  plaintiff  would  have  been  cor- 
rect, as  it  provides  for  bringing  an  action  to  recover  back 
doable  the  amount  of  usurious  interest  paid,  if  the  action 
is  brought  within  two  years  after  the  payinent  in  full  of 
Buch  indebtedness,  in  this  respect  changing  Section  3836 
of  The  Code^  which  provides  that  *'  the  action  must  be 
brought  within  two  years  from  the  time  the  usu7'ious 
transaction  occtirred.^^ 

It  was  contended  for  the  plaintiff  that  the  Statute  of 
Limitations  must  be  pleaded,  and,  as  the  defendant  had  not 
done  so  in  this  case,  he  could  not  have  the  benefit  of  this 
defense,  and  cited  authorities  to  sustain  this  position.  The 
plaintiff  is  correct  in  his  law,  but  it  has  no  application  to 
this  case.  The  defendant's  contention  does  not  depend  on 
the  statute  of  limitations,  but  upon  plaintiff's  right  of 
action.  His  right  to  recover  anything  depends  upon  the 
statute.  It  is  purely  a  statutory  action,  and  he  must 
comply  with  the  te^ms  of  the  statute,  or  he  cannot  recover. 
Therefore,  under  Section  3836  of  The  Code^  unless  he  com- 
mences his  action  within  two  years  froui  tl\e  usurious 
transaction,  he  has  no  cause  of  action.  Taylor  v.  Iron  <& 
Coal  Co.,  94:  N.  C,  525;  Best  v.  Kinston,  106  N.  C,  205. 
There  is  no  error  and  the  judgment  is  affirmed. 
In  Defendants  Appeal. 

FuROHEs,  J. :  We  see  no  error  in  this  appeal.  The 
question  of  time  for  which  plaintiff  is  allowed  to  recover 
is  decided  in  plaintiff's  appeal, — that  there  was  no  error  in 
the  court's  holding  that  plaintiff  could  only  recover  for 
usurious  interest  paid  within  two  years  next  before  com- 
mencing his  action.  And  the  only  other  question  pre- 
sented by  this  appeal  is  as  to  what  amount  the  plaintiff 
should  recover.  A  jury  trial  was  waived  and  the  judge 
found  the  facts.  And  his  findings  of  fact  can  no  more  be 
reviewed  by  this  Court  than  if  they  had  been    found  by  a 
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jury.  Walnut  v.  Wade^  103  U.  S.,  on  p.  688.  We  can 
only  review  him  upon  questions  of  law.  The  counsel  on 
both  sides  contend  that  his  findings  of  fact — the  amount  of 
plaiutijff's  recovery — are  not  correct ;  plaintiff  contending 
it  should  have  been  for  more,  and  defendant  contending  it 
should  have  been  foi  a  less  amount.  But  as  we  find  that 
his  findings  were  based  upon  correct  principles  of  law, 
they  are  conclusive.  There  is  no  error  and  the  judgment  is 
affirmed. 

Affirmed. 


FARMERS'  BANK  OP  ROXBORO  v.  R.  E.  COUCH,  et  al. 

Action  on  Note — Negotiable  Instrument — Delay  in  Deliv- 
ery— Liability  of  Sureties. 

1.  Where  a  note  made  payable  to  a  bank  was  executed  and  deliv- 

ered by  the  principal  maker  to  the  president,  who  received 
it  individually  and  not  as  president,  and  advanced  the 
money  thereon,  but  did  not  discount  it  immediately  at  the 
bank  as  he  intended  to  do,  and  forgot  to  do  so  until  two 
years  thereafter ;  Held,  that  the  note  being  eventually  dis- 
counted by  the  bank,  the  delay  did  not  vitiate  it,  nor  render 
the  delivery  to  the  bank  invalid,  there  being  no  evidence 
that  the  sureties  were  prejudiced  by  such  delay. 

2.  Where  a  note  made  payable  to  a  bank  contained  a  provision 

that  the  sureties  should  remain  bound,  notwithstanding  any 
extension  of  time  to  the  principal,  and  notice  of  extension 
was  waived,  the  fact  that  the  note  was  not  delivered  to  the 
bank  for  two  years  will  not  release  the  sureties. 
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Civil  action,  heard  on  appeal  from  a  judgment  of  a 
justice  of  the  peace,  before  Starbucks  J, ^  at  January,  1896, 
Special  Term  of  Pekson  Superior  Court.  The  action  was 
on  a  note  signed  by  R.  E.  Couch  as  principal  and  J.  T. 
Walker  and  C.  B.  Brooks  as  sureties.  The  defendant 
Coach  did  not  appeal  from  the  justice's  judgment.  By 
consent,  his  Honor  found  the  facts  as  follows  : 

"  That  the  defendants  "Walker  and  Brooks  signed  the 
note  sued  on,  which  was  as  follows: 

"  S75.00  RoxBORO,  December  20,  1892. 

"  Thirty  days  after  date,  I,  R.  E.  Couch,  principal,  and 
J.  T.  Walker  and  C.  B.  Brooks,  the  other  subscribers' sure- 
ties, promise  to  pay  the  Farmers'  Bank  of  Roxboro,  or 
order,  seventy-five  dollars,  negotiable  and  payable  at  the 
office  of  the  Farmers'  Bank  of  Roxboro,  with  interest  at 
the  rate  of  eight  per  cent,  per  annum  after  maturity  until 
paid,  for  value  received,  being  for  money  borrowed  ;  tne 
said  sureties  hereby  agreeing  to  continue  and  remain  bound 
for  the  payment  of  this  note  and  interest,  notwithstanding 
any  extension  of  time  granted  from  time  to  time  to  the 
principal  debtor,  waiving  all  notice  of  such  extension  of 
time  from  either  payor  or  payee  ;  and  I  do  hereby  appoint 
E.  G.  Thompson,  cashier,  my  true  and  lawful  attorney,  to 
sell  any  or  all  collateral  he  may  have  in  his  hands  to  pay 
this  claim  if  I  should  fail  to  do  so  when  said  claim  falls 
dne,  after  giving  ten  days'  notice  of  his  intention  to  sell  the 
same,  and  pay  any  surplus  that  may  remain  to  me. 

"  R.  E.  COUCH, 
"  J.  T.  WALKER, 
''  C.  B.  BROOKS." 

Upon  the  back  of  said  note  is  the  following  endorse- 
^nent : 

**  Received  in  part  payment  of  within  eighteen  dollars, 
February  6,  1893. 

"  That  they  signed  said  note  as  snrtsties  of  Couch,  believ- 
ing the  note  was  to  be  delivered  to  and  discounted  at  the 
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Farmers'  Bank  of  Roxboro;  that  Couch  handed  the  note 
to  C.  S.  Winstead  on  December  20,  1892;  that  said 
Winstead  as  an  attorney  held  certain  claims  for  collectioQ 
against  said  Conch,  and  received  the  note  from  Couch  in 
satisfaction  of  said  claims,  and  thereupon  paid  said  clairaa 
out  of  his  own  pocket;  that  Winstead  was  the  president 
of  the  bank  ;  that  in  receiving  the  note  Winstead  acted 
not  for  the  bank  but  for  himself;  that  he  considered  the 
note  as  his  individual  property,  but  intended  to  immedi- 
ately discount  it  at  the  bank  ;  that  he  forgot  to  do  so  and 
did  not  discount  it  at  said  bank  until  December,  1894; 
that  until  that  time  none  of  the  bank  officials  and  officers, 
other  than  Winstead,  had  ever  heard  of  the  note.  That 
the  said  defendant  sureties  never  made  any  inquiry  as  to 
the  whereabouts  of  the  note.  That  the  defendant  Couch 
left  the  State  in  September,  1894.  That  when  the  note 
was  executed  and  when  Couch  left  the  State  he  had  from 
$500  to  $1,000  woith  of  personal  property." 

Upon  the  foregoing  facts  the  court  was  of  opinion  that 
no  valid  delivery  of  the  note  was  made  so  as  to  bind 
defendant  sureties.  It  was  therefore  adjudged  that  the 
defendants,  J.  T.  Walker  and  C.  B.  Brooks,  go  without  day 
and  recover  their  costs. 

The  plaintiffs  excepted,  and  appealed. 

Messrs.  W.  W.  Kitchin  and  A.  Z.  Brooks^  for  plaintiff 
(appellant). 

Messrs.  Boone^  Merritt  &  Bryant^  for  defendants. 

Clark,  J.:  The  note  was  signed  \n  December,  1892,  and 
was  made  payable  to  the  plaintiff  bank.  It  was  handed  to- 
the  president  of  the  bank  who  received  it  individually  and 
not  as  president,  and  advanced  the  money  for  the  amount 
of  the  note,  paying  therewith  certain  claims  in  his  hands 
which  he  held  as  a    lawyer    against  the  principal  in    the 
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note.     The  president  intended  to  discount  the  note  imme- 
diately at  the  bf^nk,  but  forgot  to  do  so  till  December,  1894. 
This,    though    delayed,    was    a    valid    delivery.     Parker 
V.  McDowell^  95  K.  C,  219,  and  similar  authorities  relied 
on  by  the  defendants  do  not  apply,  because,  here,  the  note 
was  eventually  discounted  by  the  payee  bank,   and  suit  is 
brought  by  it  as  a  hona  fide  holder  ;  nor  did  the  temporary 
holding    of    the  paper  by  AVinstead   and    his    advancing 
money    on    it,    vitiate   it.     1  Daniel  Xeg.  Inst.,  Sec.  792. 
There  is    no   evidence   that   the   defendants,  the  sureties, 
were  in    anywise  prejudiced    by  the    delay;    besides   the 
note  contains  the  following  express  stipulation,   "the  said 
sureties  hereby  agreeing  to  continue  and  remain  bound  for 
the  payment  of  this  note  and  interest,  notwithstanding  any 
extension  of  time  granted  from  time  to  time  to  the  princi- 
pal debtor,  waiving  all   notice  of  such  extension  of  time 
from  either  payor    or  payee."     No    agreement  to    extend 
time  is  shown,  and  certainly  a  more  delay  (not  amounting 
Xo  the  bar  of  the  Statute  of  Limitations)  cannot  release  the 
enreties  when  they  have  contracted  that  an  express  exten- 
sion,  though    made   without    notice,    shall   not    discharge 
them.     Upon  the  facts  found,  judgment  should  be  entered 
below  in  favor  of  the  plaintiff. 

Reversed. 
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J.  W.  JONES,  Administrator  of  J.  J.    JONES,    et  al.  v.  TH08. 

J.  JONES. 

Administrators — Mistake — Cancellation  of  Note  D\ie  ike 
Estate — Executor  de  Son  Tort — Ratification — Devastavit, 

1.  Ad  admiDistrator,  by  relation,  may  ratify  and  make  valid  any 

act  of  his  before  qualification  that  he  might  have  done  in  the 
coarse  of  his  administration  after  his  qualification. 

2.  Where  some  of  the  children  of  an  intestate,  in  ignorance  of  the 

law  respecting  a  certain  conveyance  of  land  to  a  son  of  intes- 
tate as  an  advancement,  agreed  that  the  administrator  there- 
after to  be  appointed  should  cancel  the  greater  part  of  a  note 
given  by  the  son  to  the  decedent  for  borrowed  money  in  order 
to  equalize  the  advancements  in  personalty,  and  the  son 
afterwards  disclaimed  any  share  in  the  estate  and  kept  the 
land  for  which  he  did  not  account ;  Held^  that  the  adminis- 
trator (who  as  one  of  the  heirs  of  decedent  had  been  a  party 
to  the  agreement)  could  not,  after  his  qualification,  maintain 
an  action  to  recover  the  amount  of  the  cancelled  note  on  the 
ground  of  a  mistake.    (Clark,  J.,  dissents.) 

3.  In  such  case,  the  administrator,  having  cancelled  the  note,  is 

liable  for  a  devastavit  to  such  of  the  distributees  as  did  not 
assent  to  the  cancellation  of  the  debt. 

Civil  action,  heard  before  Starbucks  «/.,  at  January 
Special  Term,  1896,  of  Person  Superior  Court.  The  mate- 
rial facts,  as  found  by  his  Honor  below,  are  stated  in  the 
opinion  of  Associate  Justice  Furches.  His  Honor,  upon 
the  facts,  found  the  following  as  conclusions  .of  lavr  : 

"  1.  That  the  aojreenient  entered  into  bv  G.  W.  Jones  as 
a  distributee  and  G.  B.  Williams  as  attempting  to  repre- 
sent his  children  at  the  meeting  referred  to  does  not" estop 
them  from  maintaining  this  action  as  administrators. 

"  2.  Nor  are  they  estopped  by  having  accepted  as  admin- 
istrators the  $107  note  and  the  payment  thereof. 

"3.  That  the  misconception  of  the  law  relating  to  the 
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advanceitients  under  which  the  plaiutiffs,  G.  W.  Jones,  R. 
J.  Jones,  W.  P.  Jones  and  J.  W.  Jones,  rested  at  the  time 
they  agreed  to  release  and  did  release  the  defendant  froni 
the  payment  of  the  $600  note  does  not  entitle  them  to  have 
the  release  declared  void. 

"4.  That  as  to  thorn  said' release  is  binding. 

"  5.  That  as  to  the  plaintiffs,  Annie  Edwards,  Lucy  Will- 
iams, Roby  B.  Williams  and  Bernard  B.  Williams,  the 
said  release  is  of  no  effect. 

"  6.  That  an  account  of  the  administration  of  the  estate 
and  the  advancements  received  by  the  distributees  should 
be  ordered. 

''  7.  That  in  this  accounting  the  defendant,  Thos.  J.  Jones, 
and  the  plaintiff,  G.  W.  Jones,  should  be  charged  with  the 
valuation  placed  upon  the  lands  advanced  to  them  by  the 
intestate  and  expressed  in  the  deed,  viz.:  $1,500  and  $800, 
respectively. 

"8.  That  the  other  plaintiffs  should  be  charged  with  the 
average  value  of  the  shares  allotted  to  them  as  valued  by 
the  commissioners,  viz.:  $882.02  in  the  special  proceeding 
to  which  all  the  parties  to  this  action   were  parties. 

"9.  That  the  plaintiffs,  Robt.  J.  Jones,  G.  W.  Jones,  W. 
P.  Jones  and  J.  W.  Jones,  are  not  entitled  to  any  share  in 
the  note  sued  upon  for  any  purpose,  having  released  all 
their  interest  therein. 

"10.  That  in  the  other  personal  estate  all  the  parties  to 
this  action  should  be  allowed  such  shares  as  they  may  be 
found  entitled  to  according  to  the  rules  of  distribution  after 
being  charged  with  the  amounts  in  real  or  personal  estate 
advanced  to  them  by  the  intestate  or  received  by  them  from 
the  estate, 

"11.  That  the  proceeds  of  the  note  sued  upon  should  be 
distributed  between  the  defendant  and  the  plaintiffs,  Annie 
Edwards,  Lucy  Williams,  Roby  B.  Williams  and  Bernard 
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B.  Williams,  according  t©  the  rules  of  distribution,  after 
accounting  for  all  advancements  and  sums  received  by 
them  in  realty  or  personalty. 

"  12.  That  such  sums  as  the  said  Annie  Edwards,  Lucy, 
Roby  B.  and  Bernard  B.  Williams,  the  last  three  being 
together  entitled  to  one  whole  share  in  the  division  of  the 
estate,  shall  be  found  entitled  to  should  be  paid  them  out 
of  the  proceeds  of  the  bond  and  the  residue  of  the  personal 
estate  in  proportionate  parts. 

"  13.  That  such  parts  of  the  proceeds  of  the  said  bond  as 
the  other  plaintiffs  would  have  been  entitled  to  if  they  had 
not  released  the  defendant  should  be  allowed  to  the 
defendant. 

*'  It  is  adjudged  that  the  plaintiffs,  J.W.  Jones  and  G.  B. 
Williams,  as  administrators  of  J.  J.  Jones,  deceased,  recover 
of  the  defendant  Thos.  J.  Jones  the  sum  of  five  hundred 
and  eighty-two  dollars  and  fifty  cents,  ($582.50,)  with  inter- 
est on  the  sum  of  $500  from  this  term,  and  the  cost  of  the 
action  up  to  and  including  this  Term,  to  be  taxed  by  the 
clerk. 

''  It  is  further  adjudged  and  ordered  that  D.W.  Bradsher 
be  and  is  hereby  appointed  a  referee  to  take  an  account  of 
the  administration  of»the  estate  of  J.  J.  Jones,  deceased, 
by  the  said  administrators,  and  also  of  all  advancements 
made  to  and  all  sums  leceived  from  the  estate  of  the  par- 
ties to  this  action  or  those  in  whose  places  they  stand 
before  and  after  letters  of  administration  were  granted. 

"  The  referee  in  taking  the  account  is  to  conform  to  the 
opinion  of  the  court  as  expressed  in  its  conclusions  of  law 
filed  in  this  cause,  and  is  to  make  his  report  to  the  next 
term  of  this  court.  And  the  cause  is  retained  for  further 
orders." 

Frorri  this  judgment  both  parties  appealed. 
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Messrs.  Boone^  Merritt  cfe  Bryant^  for  plaintiffs. 
Mes&ri.    Graham   &    Graham   and   A,   L.  Brooks^  for 
defendant. 

In  Defendants  Appeal. 

FuKCHES,  J.:     J.  J.  Jones  died  intestate  in  the  connty 
of  Person,  leaving  him  surviving  five  children,  and  grand- 
children by  two  deceased  daughters,  his  heirs-at-law  and. 
next    of     kin.       Before    his    death     the     intestate    had 
advanced    a  part  of  his  children  in    money  and   personal 
property — three  of  them  to  the  amount  of  $500,  and  oth- 
ers in  smaller  amounts,  and  some  of  them    nothing.     He 
had   advanced  George    in  land  to  the  value  of  eight  hun- 
dred dollars,  and  the  defendant,  Thomas  J.,  in  land  to  the 
value  of  fifteen   hundred  dollar^.     The  deed  to  Thomas 
expressly  stated  that  it  was  intended  as  an  advancement,, 
and  was  valued  in  the  deed  at  fifteen  hundred  dollars,  andi 
this  deed  had  been  duly  probated  and  registered  for  more- 
than  a  year  before  the  dearth  of  the  intestate.     The  defend- 
ant, Thomas,  had  also  borrowed  six  hundred  dollars  of  the 
intestate  not  long  before  his  death,  for  which  he  executed 
his  note.     A  few  days  after  the  death  of   the  intestate,, 
the    children,  all    of   whom    it  ^eeras    were    21    years  of' 
age,  met   at  the  homestead  to  consult  about  the  estate  and 
to  determine  who  should  administer  on   the   same.     The- 
infant  children  of  the  two  deceased   daughters  were  not 
present,  and  though  the  father  of  one  set  and  the  uncle  of 
the  other  professed  to  represent  them,  they  had  no  author- 
ity to  do  so 

At  this  meeting,  the  different  children  made  statements 
as  to  the  amount  each  had  been  advanced  in  personalty. 
And  as  three  of  them  had  been  advanced  to  the  amount  of 
five  hundred  dollars,  and  as  it  was  supposed  the  personal 
estate  would  be  sufficient  to  make  them  all  equal  to  that 
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amount  and  more,  it  was  agreed  that  the  defendant  Thomas 
should  execute  a  note  to  the  administrator,  when  appointed, 
for  the  difference  between  five  hundred  dollars  and  the 
facevalneof  the  six  hundred  dollar  note,  and  that  said 
note  should  be  given  up  to  him  or  destroyed.  This  was  to 
make  him  equal  in  the  personal  estate  with  those  who  had 
been  advanced  to  that  amount,  and  to  which  amount  all 
were  to  be  made  equal  before  any  further  distribution 
should  be  made. 

When  this  was  done,  it  seems  that  the  other  children  of 
the  intestate,  except  the  defendant,  did  not  have  actual 
notice  of  the  provisions  of  their  father's  deed  to  Thomas. 
And  they  were  of  the  opinion  that  Thomas  would  have  to 
account  for  his  land,  at  its  value,  upon  a  partition  of  the 
lands  of  the  intestate.  But  when  they  came  to  divide  the 
lands,  Thomas  by  that  time,  if  he  had  not  before,  had 
found  out  that,  if  he  made  no  claim  for  any  part  of  his 
father's  estate,  his  advancements  could  not  be  brought 
into  hotch-pot,  and  he  filed  a  disclaimer,  and  the  other 
lands,  including  that  advanced  to  George,  were  divided 
among  the  other  children,  except  the  defendant  Thomas, 
and  were  valued  at  $882  per  lot. 

After  Thomas  refused  to  allow  his  advancements  to  be 
brought  in,  and  claimed  nothing  further  from  the  estate, 
the  administrators,  J.  W.  Jones  and  Green  B.  Williams, 
bring  this  action  to  recover  from  Thomas  the  balance  of 
the  six  hundred  dollar  note  he  owed  to  their  intestate  at 
the  time  of  his  death.  And  by  order  of  the  court  all  the 
distributees  were  made  parties,  and  joined  the  plaintiffs  in 
prosecuting  this  action.  Defendant  answered  and  said 
that  it  was  agreed  at  a  meeting  of  all  the  parties  interested, 
a  few  days  after  the  death  of  the  intestate,  that,  inasmuch 
as  he  had  received  no  personal  advancement  from  his 
father,  he    should  have  five  hundred  dollars  out  of   this 
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six  hundred  dollar  note,  to  make  him  equal  with  the 
others ;  that  he  should  give  a  note  to  the  administrators,, 
when  appointed  (it  being  agreed  that  day  that  Jones  and 
Williams  should  administer)  for  the  difference  between 
live  hundred  dollars  and  his  note;  that  on  the  next  day 
they  did  administer,  and  he  gave  them  his  note  for  one 
hundred  and  seven  dollars,  (being  the  difference  between 
five  hundred  dollars  and  the  six  hundred  dollar  note  and 
interest,)  and  by  consent  of  all  parties  his  note  of  six 
hundred  dollars  was  surrendered  and  destroyed.  He 
further  says  that  he  "  stands  on  his  own  rights  in  this  case,, 
as  he  did  in  the  proceeding  for  partition,'^  and  says  that  it 
is  an  attempt  ^^  to  set  up  an  unjust  claim,  not  ci editable  to> 
the  parties  concerned,  and  in  violation  of  the  rights  of  this 
defendant."  This  paragraph  of  his  answer,  under  the 
circumstances  and  facts  of  the  case,  we  think  might  have 
well  been  omitted.  But  a  jury  trial  was  waived  and  the 
judge  finds  the  facts  as  to  the  six  hundred  dollar  note,  the 
agreement  of  the  parties,  the  appointment  of  the  plaint- 
iffs, Jones  and  Williams,  administrators,  and  that  defend- 
ant, after  their  appointment,  gave  them  his  note  for  one 
hundred  and  seven  dollars,  and  they  surrendered  or 
destroyed  the  six  hundred  dollar  note,  and  soon  after  the 
defendant  paid  the  one  hundred  and  seven  dollar  note. 

Upon  these  findings  the  court  held  that  plaintiffs  were 
entitled  to  recover  five  hundred  dollars  and  interest  thereon 
from  the  date  of  the  six  hundred  dollar  note,  and  that 
defendant  must  account  for  the  excess  in  the  value  of  his 
land. 

There  may  be  some  natural  justice  in  this  ruling,  but  it 
is  not  the  law.  It  was  admitted  on  the  argument  by  coun- 
sel for  plaintiffs,  that  it  was  erroneous  as  to  the  land, 
while  it  was  contended  that  it  was  correct  as  to  the  col- 
lection of  the  five  hundred  dollars  and  interest. 
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This  agreement  and  arrangement  was  made,  that  defend* 
^ant  should  only  pay  the  excess  over  five  hundred  dollars 
•on  the  six  hundred  dollar  note,  by  all  the  parties  interested 
in  the  estate  (there  being  no  debts)  the  day  before  the 
•administrators  were  appointed  and  qualified.  And  the 
■administrators  after  their  appointment  and  qualification, 
in  taking  the  one  hundred  and  seven  dollar  note  and  after- 
wards receiving  payment  of  this  note,  were  acting  in  accord- 
ance with  this  agreement.  But  this  does  not  excuse  J;hem 
for  any  act  they  did  in  regard  to  the  estate  before  they 
•qualified.  When  an  administrator  is  appointed  and  qual- 
ifies, his  rights  as  such  relate  back  to  the  death  of  the 
intestate.  Schouler  on  Ex.,  Sec.  238.  An  administrator, 
by  relation,  may  ratify  and  make  valid  any  act  of  his  before 
qualification  that  he  might  have  done  in  the  course  of  his 
administration  after  he  had  qualified.  Schouler,  Section 
195,  "  One  who  assumes  to  act  in  behalf  of  the  estate  of 
a  deceased  person,  in  compromising  debts  due  to  it,  before 
the  appointment  of  an  administrator,  will,  if  subsequently 
appointed  administrator,  be  bound  by  his  acts  to  the  same 
extent  as  if  he  had  received  his  appointment  at  the  time 
of  doing  the  same."  Alvord  v.  Marshy  12  Allen,  (Mass.,) 
603.  To  the  same  efl'ect  is  Taylor  v.  Phillips,  30  Vt.,  (1 
Shaw,)  238. 

In  the  case  of  Alvord  v.  Marsh,  supra,  it  is  held  that 
where  the  plaintiff",  before  her  appointment,  settled  with 
the  defendant  a  claim  due  .intestate's  estate,  in  which  she 
allowed  claims  not  due  by  the  intestate,  but  gave  a  receipt 
in  full,  and  afterwards  qualified  as  administratrix,  she 
•could  not  then  collect  what  would  have  been  due,  but  for 
the  settlement ;  that  when  she  qualified  her  administra- 
tion related  back  to  the  death  of  the  intestate  and  vali- 
-dated  this  settlement. 

These  authorities  go  -to   show  that  the  acts   of  parties 
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before  their  appointment,  if  they  are  such  acts  as  might 
have  been  done  in  the  conrse  of  administration,  will  be 
ratified  if  they  are  afterwards  appointed.  But  from  the 
findings  of  fact  in  this  case,  we  do  not  know  that  they 
necessarily  involve  the  doctrine  of  ratification  by  relation 
hack  as  it  appears  that  the  one  hundred  and  seven 
dollar  note  was  given  and  paid  to  the  administrators 
after  their  appointment,  and  we  suppose  the  six  hun- 
dred, dollar  note  was  then  surrendered  or  destroyed. 
But  as  this  does  not  clearly  appear,  we  discuss  the 
doctrine  of  relation.  And  whether  it  was  surren- 
dered the  day  before  they  were  appointed  or  not,  it 
was  clearly  intended  as  a  payment  to  Thomas  as  that 
mnch  on  his  distributive 'share  of  his  father's  estate.  It 
was  iu  effect  the  same  as  if  the  defendant  had  paid  off  the 
six  hundred  dollar  note,  and  the  administrators  had  paid 
him  back  five  hundred  dollars  out  of  the  same  money. 
But  it  is  claimed  that  this  was  done  through  mistake. 
And  so  we  think.  But  a  mistake  of  what  ?  All  the  facts 
were  known.  Defendants's  deed  had  been  registered  for 
more  than  a  year  in  Person  county,  and  defendant  was 
living  on  the  land.  This  was  legal  notice  of  that  fact, 
and  all  the  other  facts  were  known  to  all  the  parties. 
This  seems  to  be  admitted  by  the  parties  in  their  argu- 
ment. But  plaintiffs  contend  that  it  was  a  mistake  of 
law,  in  not  understanding  the  law  of  advancements.  This 
Beems  to  be  true:  That  this  payment  (for  we  must  treat 
it  as  such)  was  made  under  a  mistake  of  law.  And  it 
Beems  to  be  settled  in  this  State  that  a  party  cannot 
recover  back  money  paid  under  a  mistake  of  the  law. 
Newell  V.  March^  8  Ired.,  441  ;  Adams  v.  Reeves^  68  N. 
C,  134;  Lyle  v.  8ilei\  103  N.  C,  261  ;  Com'rs  v.  ComWs, 
75  1h.  C,  240.  The  administrators  having  failed  to  col- 
lect, and  in  effect  by  this  transaction  have  wrongfully  paid 
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the  defendant  five  hundred  dollars  on  his  distributive 
share  of  the  intestate's  estate,  through  mistake  of  law,  and 
not  being  able  to  recover  it  back,  have  committed  a  devas- 
tavit, for  which  they  are  liable. 

It  is  suggested  by  a  member  of  the  Court  that  it  was  a 
compromise  of  the  six  hundred  dollar  note,  and  plaintiff 
'  cannot  recover  on  account  of  Section  574  of  The  Cod^, 
This  is  true  if  it  was  a  compromise  of  the  claim.  But  we 
see  no  element  of  compromise  in  the  transaction.  There 
was  no  talk  of  a  compromise,  and  there  was  nothing  to 
compromise.  The  note  was  admitted  to  be  due — every 
dollar  of  it — and  there  is  no  suggestion  in  the  pleadings  or 
otherwise  that  defendant  was  not  solvent.  But,  as  it  was 
committed  by  and  with  the  advice  of  all  parties  interested, 
except  the  two  sets  of  minors,  %vho  could  not  participate  or 
consent  to  this  wrongful  act  of  the  administrator,  none  of 
them  will  be  allowed  to  recover  against  the  administra- 
tors, except  the  infants.  While  in  law  the  others  might 
be  allowed  to  recover  their  aliquot  parts  against  the  admin- 
istrators, it  would  be  unconscionable  and  inequitable  for 
them  to  do  so.  And  a  court  of  equity  would  have  enjoined 
them  from  so  doing  before  the  junction  of  jurisdictions, 
but  now  it  will  not  aid  them  to  recover.  Therefore,  in 
settling  the  estate  of  the  intestate,  the  administrators 
should  be  charged  with  this  five  hundred  dollars  and  inter- 
est. But  each  one  of  the  four  adults  who  participated  in 
this  agreement  and  arrangement  to  give  Thomas  five  hun- 
dred dollars  out  of  six  hundred  dollar  note,  should  be 
charged  with  his  aliquot  part — this  being  one  sixth  each — 
as  Thomas  claims  no  part  of  the  estate.  This  will  be  mak- 
ing them  liable  for  one-third  of  the  five  hundred  dollars 
and  interest,  whereas  they  have  collected  only  one  hun- 
dred and  seven  dollars.     For  the  reasons  assigned  there  is 
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error.     Plaintiffs  cannot  sustain  this  action,  and  the  judg- 
ment appealed  from  is  reversed. 

Reversed. 

In  Plaintiff'' 8  Appeal : 

FuRCHEs,  J.  :  This  appeal  has  been  disposed  of  by  what 
is  said  in  the  opinion  in  defendant's  appeal.  Judgment 
for  defendant. 

Clark,  J.,  dissenting:  The  conclusion,  it  seems  to  me, 
is  not  a  legitimate  result  from  the  reasoning  of  the  opin- 
ion.    Suppose  there  were  creditors,  the   administrators  as 
trustees  for  them  could  recover  the  whole  amount  of  the 
destroyed  note.     There  being  certain  distributees  who  did 
not  concur  in  the  surrender  of  the  note,  it  would  seem  that 
the  administrators  as  trustees  for  them  could  surely  recover 
of  the  defendant  the  aliquot  part  of  the  note    which  is  due 
said  distributees,  who  cannot  sue  for  it  in  their  own  names, 
but  must  bring   the    action    through   the    medium    of  the 
administrators.     If  this  were  not  true,  when    the  adminis- 
trators are  insolvent  the  creditors   and   di^itributees  would 
lose  their  debt.     It  is  true  that  if  the  debtor  has    becortie 
insolvent,  or  loss  has  in  any  wise  occurred  by  the  devasta- 
vit the  administrators  would    become   individuallv  liable 
aB  executors  rf^  *on  ^or^  to  the  parties — whether  creditors 
of  the  estate  or  distributees  not  participating  in  \\\Qdeva8' 
taint — but  this  does  not    destroy  the  right  of   the   parties 
having    an   interest  in   the    note  to  recover   such   interest 
through  the  medium  of  the  administration.     The    debtor 
has  not  been  discharged,  as  to  the  creditors  or  distributees 
not  participating  in   the  devastavit^  from   his  primary  lia- 
bility.    It  is  only  when  the  wrongful  action  of  the  admin- 
istrators has  been  such  as  to  deprive  their  (^e^^wi^  que  trust 
of  a  remedy  that  an  action   lies  against  the  administrators 
10  make   them  secondarily  responsible  de  bonis  ptopriis. 
118—29 
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No  action  has  yet  been  brought  against  the  administrators, 
and  the  sole  question  before  us  is  whether  the  defendant, 
one  of  the  parties  sharing  in  the  tort^  is  protected  by  his 
own  wrongful  act  against  responding  to  the  action  of  the 
distributees,  who  were  minors,  for  their  share  of  the  note, 
the  action  being  brought,  as  it  must  be,  by  the  administra- 
tors. J  think  there  was  no  error  in  the  action  of  the  court 
below.  No  Error. 


J.  H.  SHIELDS  V.  TOWN  OF  DURHAM. 

The  Code^  Sec,  757 — Liability  of  Municipal  Corporations 

for  Defective  Prisons — Notice. 

1.  Section  757  of  The  Code,  requiring  that  claims a^^ainst  municipal 
corporations  shall  be  presented  to  the  proper  authorities  and 
demand  for  payment  as  prereqnisites  to  an  action  to  enforce 
such  claims,  applies  only  to  demands  arising  ex  contractu 
and  not  to  those  arising  ex  delicto. 

3.  A  municipal  corporation  is  held  to  notice  of  facts  brought  to  the 

attention  of  individual  members  of  its  governing  body  when 
not  in  session. 

8.  Notice  to  the  agent  Is  notice  to  the  principal :  and  this  rule  of 
law  is  applicable  to  municipal  corporations;  but  notice  to 
certain  petty  officials  does  not  bring  a  case  within  the  rules. 

4.  A  town  is  responsible  in  damages  for  the  gross  neglect  of  its  offi- 

cials in  the  matter  of  providing  suitable  protection  for  the 
health  of  persons  confined  in  the  receptacle  for  prisoners. 

Action  for  damages  for  unlawful  detention  in  guard 
house  of  defendant,  tried  before  Starbucks  eA,  at  October 
Term,  1895,  of  Durham  Superior  Court. 

The  issues  submitted  Merc  : 
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"1.  Was  plaintiff  injured  by  the  negligence  of  the 
defendant? 
"  2.  What  damage  is  plaintiff  entitled  to  recover  ?  " 
After  the  close  of  the  evidence  and  the  jnry  had  been 
addressed  bj  two  of  the  counsel  for  plaintiff  and  one  for 
defendant,  and  during  the  address  of  another  of  the  coun- 
sel for  defendant,  his  Honor  stated  that,  it  being  conceded 
by  plaintiff  that  defendant  had  given  genet al  instruction 
to  chief  of  police  to  supply  the  prison  with  necessary  fuel, 
&c.,  and  that  said  authority  had  extended  creiit  to  chief 
of  police  to  do  so,  he  would  instruct  the  jury  that  plaintiff 
could  not  recover,  and  in  deference  thereto  plaintiff  sub- 
luitted  to  a  non-suit  and  appealed,  assigning  as  error 'this 
ruling  of  his  Honor.  A  summary  of  the  evidence  is  set 
out  in  the  opinion  of  Associate  Justice  Fueches. 

Messrs.  Mannirig  dk  Foushee^  J,  W,  Graham  and  Shep- 
herd <&  Bushee^  for  plaintiff  (appellant). 

Messrs.  F,  A,  Green  and  Boone^  Merritt  <b  Bryant^  for 
defendant. 

Fu&CHEs,  J. :  This  is  an  action  to  recover  damages  for 
injuries  sustained  by  plaintiff  on  account  of  his  imprison- 
ment by  defendant  in  a  guard  house,  improperly  con- 
structed, filthy  and  uncouifortable,  without  sufficient  bed- 
clothing,  with  window  glass  out,  on  a  cold-freezing  winter 
night,  from  which  he  suffered  great  pain,  and  his  feet  were 
frozen  and  his  health  greatly  impaired.  The  court  inti- 
mated the  opinion,  after  the  evidence  was  all  in,  that  the 
plaintiff  could  not  recover,  and  in  deference  thereto  the 
plaintiff  suffered  a  non-suit  and  appealed. 

Although  this  ease  has  been  tried  twice  below,  and  is  here 
fcrthe  s^ond  time  on  appeal,  the  point  is  now  made  for 
the  first  time  to  dismiss  the  ca-»e  for  the  reason  that  the  com- 
plaint does  not  state   a  cause  of  action.     To   sustain  this 
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motion  the  defendant  says  that  this  id  an  action  against  a 
municipal  corporation,  and  that  it  is  necessary  that  the 
complaint  shoald  allege  that  plaintiff's  claim  (if  he  has  any) 
has  been  presented  to  defendant  and  that  defendant  has 
refused  to  audit  and  pay  the  same,  as  provided  in  Section 
757  of  The  Code.  This  motion,  though  made  at  this  late 
day,  has  received  our  careful  attention  and  has  given  us 
some  trouble.  But  after  a  thorough  Qonsideration  of  the 
matter  we  have  come  to  the  conclusion  that  Section  757  does 
not  apply  to  an  action  like  this,  for  unliquidated  damages. 
It  is  true  that  the  language  of  this  statute  is  very  broad — 

"  no  person  shall  sue  any  city unless  he  shall  have 

made  a  demand  upon  the  proper  municipal  authorities." 
And  the  complaint  shall  be  verified  and  show,  1st, 
"  That  the  claimant  presented  his  claim  to  the  lawful 
municipal  authorities  to  be  audited  and  allowed,  and  that 
they  had  neglected  to  act  upon  it,  or  had  disallowed  it." 
While  we  may  have  many  case?  in  our  Court  where  this 
section  has  been  considered  and  sustained  by  dismissing 
actions  brought  without  the  claim  having  first  been  pre- 
sented, these  cases,  so  far  as  our  examination  has  gone, 
have  all  been  upon  claims  ex  contractu.  And  we  do  not 
think  any  will  be  found  where  the  demand  is  for  damages 
on  a  claim  ex  delicto.  Nor  have  we  been  able  to  find  anv 
adjudicated  cases  in  other  states  to  aid  us  in  our  construc- 
tion. But  we  find  that  all  the  law  dictionaries  which  we 
have  been  able  to  consult  define  the  word  "  audit  "  to 
apply  only  to  claims  ex  contractu.  Abbott,  Bovier, 
Rapalje  and  Lawrence.  And  these  authorities  have  aided 
us  in  coming  to  the  conclusion  that  this  Section  does  not 
apply  to  an  action  for  damages  like  this.  Indeed,  we  do 
not  see  how  such  a  claim  as  this  could  be  audited.  It 
might  be  compromised  by  the  parties.  But  this  is  much 
more  than  auditing  the  same.     It    is    the    work    of  both 
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parties — the  agreement  of  minds — a  contract  and  not  an 
ex  parte  process  of  auditing.  For  the  reasons  assigned  we 
refuse  to  dismiss  on  the  motion  of  the  defendant. 

This  action  was  here  at  Spring  Term,  1895,  reported  in 
116  N.  C,  394.  That  appeal  was  bj  the  defendant,  and 
we  then  held  that  the  court  erred  in  not  submitting  the 
evidence  of  the  condition  of  this  prison  and  its  improper 
construction  to  the  jury — probably  for  the  reason  that 
they  were  not  sufficiently  averred  in  the  complaint.  But 
this  defect  in  the  complaint  has  been  removed  by  an 
amendment,  allowed  by  the  court,  and  made  by  the 
plaintiff.  The  evidence  on  this  appeal,  and  that  on  the 
appeal  at  Spring  Term,  1895,  is  generally  very  much  the 
same,  and  yet  there  is  a  marked  difference  in  some  respects 
which  materially  affects  the  case.  There  is  another 
marked  difference  in  this  appeal  and  that :  the  appeal  before 
the  Court  in  1695  was  b}'  the  defendant  upon  the  refusal  of 
the  court  to  give  certain  instructions.  And  the  court's 
refusing  to  give  cjrtain  instructions  was  the  matter  then 
before  the  Court.  But  this  is  an  appeal  by  the  plaintiff 
from  a  judgment  of  non-suit,  upon  an  intimation  of  the 
court  that  the  evidence  did  not  make  out  a  case  entitling 
the  plaintiff  to  recover.  This  being  the  state  of  this 
appeal,  no  evidence  tending  to  exonerate  the  defendant,  or 
tending  to  sustain  defendant's  contentions,  can  be  consid- 
ered. And  on  the  other  hand,  all  the  evidence  tending  to 
sustain  plaintiff's  action  must  be  taken  to  be  true,  and  con- 
sidered in  the  most  favorable  light  for  the  plaintiff.  For, 
while  the  jury  might  have  discredited  some  part  of  it,  or 
indeed  all  of  it,  they  might  have  believed  all  of  it.  And 
while  the  jury  had  the  right  to  discredit  such  testimony, 
the  court  had  no  such  right.  Then,  the  plaintiff  testified 
that  he  was  put  in  the  guard  house  on  a  charge  of  violating 
an  ordinance  of  the  town  of  Durham,  in  swearing  on  the 
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streets,  by  one  of  the  town  policemen,  on  the  evening  of 
January  7,  1893,  upon  which  charge  he  was  afterwards 
tried  and  convicted.  That  he  remained  in  the  guard  house 
until  8  or  9  o'clock  next  morning,  when  a  friend  bailed  him 
out.  That  it  was  a  bitter  cold  night,  snow  on  the  ground 
and  had  been  for  several  days  ;  the  wind  was  blowing  cold  ; 
the  cell  in  which  he  was  placed  was  an  iron  or  steel  cage 
6  or  7  feet  square,  with  a  tin  or  zinc  floor  covered  with 
ice.  There  was  a  bunk  in  the  cage  with  a  mattress  on  it, 
and  one — only  one — blanket,  which  was  wet  and  covered 
with  excrement.  There  were  window  lights  broken  out 
and  the  cold  wind  blowing  in.  There  was  a  stove 
in  the  prison,  but  outside  and  two  feet  from  the 
iron  walls  of  the  cage.  That  the  policeman,  who  put 
him  in  the  cage,  built  up  a  fire,  but  it  went  out.  That  he 
slept  none  all  night,  suffered  intensely,  and  next  morning 
his  feet  were  badly  frust-bitten  and  his  legs  swollen, 
atid  his  health,  which  had  before  been  uniformly  good,  had 
been  bad  ever  since.  That  he  weighed  190  pounds  before 
and  onlj'  160  now,  and  still  suffered  pain  from  the  injuries 
received  by  the  imprisonment. 

Barbee  testified  that  he  was  in  this  guard  house  in  Decem- 
ber, 1892 ;  one  or  two  panes  of  glass  were  out  of  the  win- 
dows then  ;  guard  house  w-as  very  filthy  ;  no  fire ;  very 
cold  weather.  Rogers  testified  that  he  was  in  this  guard 
house  in  the  Winter  of  1892  and  after  Christmas.  It  was 
very  cold — snow  on  the  ground  ;  was  in  the  iron  cell ; 
blankets  and  mattress  in  the  cell  were  not  clean;  no  fire 
there;  cell  not  clean.  Webb  testified  that  he  saw  plaint- 
iff in  the  (iell  about  7  o'clock  in  the  morning,  very  cold 
and  numb;  teeth  chattered.  He  complained  of  his  hands, 
feet  and  body.  Guthrie  testified  that  he  visited  the  guard 
house  about  three  years  ago;  it  was  coKl  weather;  guard 

house  in  very  bad  conditioi»  ;   very  filthy;  (told  and  cheer- 
less. 
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Woodall,  a  witness  for  the  defendant,  testified  that  he 
was  chief  of  police  in  1893,  and,  with  the  exception  of  one 
year,  ever  since  1888,  and  on  cross-examination  said: 
"That  be  complained  to  the  Commissioners,  but  not  in 
meeting,  of  the  gnard  house;  told  them  it  was  too  small 
and  could  not  be  properly  cleaned.  The  Commissioners 
started  to  build  another  ^uard  house  and  hauled  the  brick, 
but  for  some  reason  did  not  build  it.  From  the  time  I  was 
elected  chief  of  police  in  1888  to  the  time  Shields  was  in 
the  guard-house,  neither  the  mayor  nor  any  of  the  Commis- 
sioners ever  visited  the  guard  house  at  all ;  did  not  exam- 
ine to  see  if  there  was  any  fire,  or  any  fuel,  or  any  blankets 
in  the  guard  house,  or  whether  any  window  lights  were 
broken  out,  or  whether  the  shutters  were  closed  the  night 
Shields  was  in  it.     Town  had  no  guard  house  committee." 

We  have  given  a  part  of  the  testimony  in  the  case,  and 
it  is  to  be  seen,  taking  this  as  true  and  uncontradicted, 
whether  a  jury  might  have  reasonably  found  a  verdict  for 
plaintiif.  The  greatest  point  of  diiference  in  the  case  as 
presented  before,  and  as  presented  by  the  evidence  now, 
is  the  condition  the  cell  was  in,  the  length  of  time  it  had 
been  in  this  condition,  the  length  of  time  it  is  shown  that 
window  glass  had  been  broken  out,  the  actual  or  presump- 
tive knowledge  the  city  authorities  had  of  its  condition. 
And  we  must  suppose  that  no  one  will  contend  that,  if  they 
had  knowledge  of  the  terrible  condition  in  which  this 
miserable  concern  was,  and  the  plaintifl*'s  health  was 
impaired  by  being  incarcerated  in  it  on  such  a  night  as  all 
the  witnesses  testify  it  to  have  been,  the  plaintiff  sliould 
not  recover.  The  general  rule  is  that  knowledge  of  the 
agent  is  knowledge  of  the  principal.  Bank  v.  Burywyn^ 
110  N.  C,  267  ;  Bank  v.  School  Com.,  at  this  Term.  The 
doctrine  is  held  not  to  apply  in  certain  conditions,  -as  to 
minor  officers  of  municipalities.      Moffittw.  Anheville^  103 
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N.  C,  237.  But  this  rule  cannot  protect  them  where  they 
have  provided  a  place  of  imprisonment  which  is  so  badly 
constructed  that  a  prisoner  cannot  be  reasonably  com- 
fortable. Lewis  V.  City  of  JRaleigh,  77  N.  C,  229.  This 
they  are  bound  to  have  knowledge  of.  And  although 
there  are  certain  duties,  devolved  on  ministerial  or  minor 
officers  of  a  municipal  corporation  for  reasons  of  public 
police,  the  corporation  will  not  be  held  liable  for,  still,  it 
is  their  duty  to  give  the  affairs  of  the  town  their  personal 
attention  and  inspection.  And  where  a  city  prison  has 
been  for  months  in  the  terrible,  filthy,  wet  and  frozen  con- 
dition, with  window  glass  broken  out  as  far  back  as 
December,  1892,  they  are  presumed  to  know  it,  and  will 
be  held  responsible  whether  they  actually  know  it  or  not. 
Here,  it  is  in  evidence  that  there  is  no  committee  in 
Durham  charged  with  the  duty  of  examining  and 
looking  after  the  town  prison,  and  that  the  Commissioners 
had  not  done  so  since  1888.  The  law  will  not  tolerate  such 
gross  negligence  as  this,  without  holding  them  responsible. 
The  chief  of  police  says  he  told  the  Comnnssioners  about  the 
bad  condition  of  the  prison,  "  but  not  in  meeting."  So  we 
see  that  the  Commissioners  had  information  of  the  bad  con- 
dition of  things.  And  the  argument  of  the  defendant  is 
that  when  they  were  out  on  thestreetsof  Durham  they  knew 
the  prison  was  an  unfit  place  to  put  a  man  in,  filthy,  wet 
and  cold,  with  window  glass  broken  out.  But  when  they 
got  "  in  meeting"  they  knew  nothing  about  it.  This  will 
not  do.  The  law  does  not  tolerate  such  forgetfulness  as 
this  in  town  authorities.  We  have  said  at  this  Term  of  the 
Court  that  information  received  by  one  member  of  a  school 
board  about  the  business  of  the  board  should  have  been 
given  to  the  l)oard,  and  that  notice  to  him  was  notice  to 
the  board,  and  they  were  bound  by  it.  We  see  no  public 
policy  or  other  reason  why  thesame  rule  should  not  apply 
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here.  And  this  does  not  conflict  with  what  is  said  in 
Moffitt  V.  Asheville^  supra,  nor  with  anything  said  l»y  the 
Court  when  this  case  was  here  before.  If  'he  evidence 
offered  bj  the  plaintiff  is  true  (and  the  Court  in  this  appeal 
is  bound  to  take  it  as  true)  there  is  sufficient  evidence  to 
warrant  the  jury  in  finding  a  verdict  for  the  plaintiff. 
There  was  error  in  not  submitting  the  case  to  the  jury, 
and  there  must  be  a  new  trial. 

Error.     New  Trial. 


J.  W.  HUTCHINS  V.  TOWN  OP  DURHAM. 

Laws  Taken  to  be  Incorporated  into  Contracts — Licensees 
Distinguished  from  Tenants  —  Occupants  of  Market 
Stalls — Implied  Pouters  of  Cities  and  Towns  over  Mar- 
kets— Rights  and  Duties  of  Passengers^  Hotel  Guests^ 
Theatre  Goers ^  <&c.^  Their  Liahility  to  Summary  Eviction^ 
and  Their  Remedies, 

1.  Law8  in  existence  at  the  date  of  a  contract  are  deemed  to  con- 

Btitute  a  part  of  the  same,  just  as  though  incorporated  in  it- 

2.  A  town  ordinance,  providing  that  all  licenses  to  Qccupj  stalls  in 

a  market  house  may  be  revoked  at  will,  is  in  force  until 
repealed,  and  may  be  summarily  enforced  at  the  dihcretion 
of  the  authorities  of  the  town. 

3.  Persons  occupying  stalls  in  a  town  market  house,  under  license 

from  the  town,  are  not  tenants  but  licensees  merely.  They 
do  not  acquire  the  rights  of  tenants  from  year  to  year  by 
being  permitted  to  hold  over  after  the  period  covered  by 
their  license  has  expired,  and  may  be  summarily  ejected  at 
the  discretion  of  the  proper  authorities. 
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4.  Guests  at  a.  hotel,  passengers  on  a  oar,  holders  of  seats  at  a  the- 

atre, occupants  of  stalls  in  a  town  market  house,  and  such 
like  licenses,  cannot  maintain  ejectment  if  evicted,  but  can 
only  sue  for  damages  if  wrongfully  turned  out.  Such  per- 
sons^ rights  of  occupancy  are  dependent  upon  proper  behav- 
ior and  decent  conduct  and  obedience  to  reasonable  rules 
and  regulations  of  tlie  proprietors,  and  for  a  breach  of  such 
implied  conditions  they  may  be  summarily  removed. 

5.  Markets  being  a  public  necessity,  a  town  has  the  implied  power 

to  establish  and  regulate  them. 

Civil  action,  brought  by  plaintiff  to  recover  damages 
for  beinji:  violently  evicted  from  a  meat  stall  in  the  market 
house  of  defendant  Town  of  Durham  by  its  officers  under 
the  orders  of  its  governing  authorities.  The  case  was  tried 
before  Siarbvck,  Judge^  at  Octt)ber  Term,  1895,  of  Durham 
Superior  Court. 

The  plaintiffs  alleged. 

II.  That  the  town  of  Durham  owns  a  market  house  in 
said  town  and  rents  the  stalls  to  various  persons  for  vari- 
ous purposes,  and  while  acting  in  its  ministerial  and  cor- 
porate character,  managed  and  maintained  the  said  market 
house  and  the  stalls  therein,  for  its  own  benefit  and  profits, 
for  at  least  eight  or  ten  years  before  and  at  the  time  of 
the  acts  hereinafter  complained  of. 

IV.  That  Section  Three  of  Chapter  Ten  of  the  ordinan- 
ces of  the  town  of  Durham,  provides  as  follows  :  '*  The  clerk 
of  the  market  under  the  supervision  of  the  committee  on 
markets,  shall  annually,  in  the  last  week  of  April  in  each 
year,  rent  out  publicly  the  fish  and  meat  stalls  and  vege- 
table benches  or  stands  in  the  market  house  for  one  vear 
from  the  first  da}'  of  May  ensuing,  giving  due  notice  of  the 
time  of  renting  bj^  posters  in  the  market  house. 

"  All  renters  shall  pay  monthly,  in  advance,  their  respect- 
ive rents  to  the  tax  collector  of  the  town,  and  it  shall  be 
the  duty  of  the  clerk  of  the  market  to  have   vacated    any 


N.  C]  FEBRUARY  TERM,  1896.  45^ 


HuTCHiNs  t?.  Town  of  Durham. 


stall  or  bench  when  the  occupant  fails  to  comply  with  the 
provisions  of  this  section,  but  no  person  shall  occupy  a 
meat  stall  or  bench  at  the  market  until  he  obtain  a 
license  from  the  Board  of  Commissioners,  first  having  sat- 
isfied the  board  as  to  his  character  and  capacity  ;  and  such 
license  may  be  revoked  at  the  pleasure  of  the  board  for  a 
violation  of  any  of  the  criminal  laws  of  the  State,  or  of  the 
ordinances  of  the  town,  or  for  any  other  cause  which  the 
boaid  may  deem  sufficient." 

V.  That  by  virtue  of  the  public  renting  of  said  stalls  as 
mentioned  in  said  sectiorr,  the  plaintifi^  on  or  about  the 
last  week  in  April,  1887,  rented  Stall  No.  2  at  the  price  of 
thirteen  dollars  per  month,  whicli  was  the  last  annual  rent- 
ing under  said  action,  and  received  a  license  as  directed  l)y 
said  section,  and  became  a  tenant  of  said  town,  and  subse- 
quently, to-wit :  on  or  about  the  first  day  of  April,  1894, 
purchased  the  business  of  one  M.  Oppenheimer,  who  was 
occupying  Stall  No.  3,  with  the  assent  of  the  town  ;  and 
with  the  assent  of  the  governing  authorities  of  said  town,, 
this  plaintiff  took  possession  of  said  stall,  and  continued  to 
occupy  said  stalls  and  pay  rent  for  the  same  to  tlie  towi»  as 
required  by  said  section. 

TI.  That  for  several  years  prior  to  August  10,  1894^ 
there  had  been  no  annual  public  renting  as  prescribed  by 
said  ordinances,  but  plaintiff  continued,  with  the  consent 
of  said  town,  to  occupy  said  stall  and  to  hold  over  from 
year  to  year  u  til  the  10th  day  of  August,  1894,  without 
having  his  license  revoked,  and  all  the  while  paying  the 
rent  to  said  town; 

TIL  That  at  a  regular  meeting  of  the  Board  of  Com- 
missioners of  said  town,  held  July  8,  1S94,  on  motion  of 
Coulnli^sioner  Jordan,  the  clerk  oTthe  market  was  directed 
to  advertise  that  on  the  first  day  of  August,  1894,  at  10 
o'clock  a.  m.,  he   will    rent   the   fish   and   meat  stalls   and 
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vegetable  benches  or  stands  at  the  town  market  house,  for 
the  remainder  of  the  year  ending  April  30,  1895,  as  there 
was  no  annual  renting  on  the  last  week  of  April,  18^4,  as 
required  by  the  Town  Ordinance,  Chapter  10,  Section  3. 

That  in  pursuance  of  said  resolution  the  following  notice 
was  issued,  to-wit : 

"  Notice  !  By  order  of  the  Board  of  Commissioners  of  the 
Town  of  Durham,  at  their  regular  session  for  the  month  of 
July,  1894,  directing  that  since  there  was  no  annual  rent- 
ing of  the  fish  and  meat  stnlU  and  vegetable  benches  or 
«tauds  at  the  town  market  house  in  the  last  week  in  April, 
1894,  as  required  by  the  Town  Ordinances,  Chapter  10, 
Section  3,  the  said  stalls  and  benches  or  stands  should  be 
rented  at  public  auction  on  August  1,  1894,  for  the 
remainder  of  the  year  ending  April  30,  1895,  I  will  on 
August  1,  1894,  at  10  o'clock  a.  m.,  offer  at  the  town 
market  house,  the  said  stalls  and  benches  or  stands  in  the 
town  market  house,  at  public  auction,  for  the  remainder 
of  the  year  ending  April  30,  1895. 

"  J.  T.  GiDDENS,  Market  Clerk." 

Durham,  N.  C,  July  10,  1894. 

Town  Ordinance  Chapter  10,  Section  3  :  "  No  person  shall 
occupy  a  meat  stall  or  bench  at  the  market  house  until 
he  obtains  a  license  from  the  Board  of  Commissioners, 
first  having  satisfied  the  board  as  to  his  character  and 
capacity."  At  the  time  and  place  mentioned  in  said  notice 
there  was  a  pretended  renting  of  said  stalls  Nos.  2  and  3, 
before  which,  and  early  on  the  morning  of  August  1, 
1894,  this  plaintifl*  tendered  the  sunfl  of  $24  dollars, 
the  rent  of  said  stalls,  as  he  had  heretofore  done,  and 
demanded  receipt  as  heretofore  given  by  said  town,  but 
whidi  the  said  town  refused  to  accept;  and  against  the 
protest  of  this  plaintiff.  Stall  No.  2  was  bid   oif  by  J.  W. 


N.  C]  FEBRUARY  TERM,  1896.  461f 


HuTCHiNS  V.  Towir  of  Durham. 


Jones  at  $24  per  month,  and  Stall  No.  3  was  bid  off  by 
C.  M.  Herndon  at  $26  dollars  per  month,  this  plaintiff 
giving  notice  that  he  was  entitled  to  the  possession  of  said 
stalls  until  April  SO,  1895. 

VIII.  At  a  regular  meeting  of  the  Board  of  Commis 
sioners  of  the  town  of  Durham,  held  August  7,  1894,  on 
motion  of  Commissioner  Walker,  it  was  ordered  that  all 
parties  to  whom  market  stalls  were  rented  on  August  1, 
1894, 4)e  granted  license  to  conduct  business  at  said  mar^ 
ket  house  stall  until  April  30,  1895. 

On  motion  of  Commissioner  Bass,  it  was  ordered  that 
the  Chief  of  Police  and  Market  Clerk  be  directed  to  place- 
parties  who  rented  market  stalls  on  August,  1894,  in 
possession  of  same  by  August  10,  1894.  The  following 
notice  was  handed  to  this  plaintiff: 

''  Durham,  N.  C,  August  9,  1894. 
"DearSik:  In  pursuance  of  an  order  made  by  the 
Board  of  Commissioners  of  the  town  of  Durham  at  its  reg- 
ular monthly  meeting,  Tuesday,  August  7,  1894,  you  are- 
hereby  notified  that  possession  of  the  stalls  of  the  town 
market  house  now  occupied  by  you  is  hereby  demanded  of 
you  by  the  town  of  Durham,  and  you  are  hereby  notified 
that  you  must  remove  your  effects  from  the  same  by  11 
o'clock  a.  m.  on  Friday,  August  10,  1894;  otherwise  the 
town  of  Durham  will  proceed  to  take  such  steps  to  accom- 
plish same  as  are  authorized  by  law.     Yours  truly, 

"  Jno.  W.  Carlton, 
"  Ch'm'n  Market  Committee." 

That  said  Carlton  was  at  time  of  said  notice,  and  for 
thirty  days  thereafter,  a  Commissioner  of  said  town,  and 
chairman  of  the  Market  Committee. 

IX.  That  no  other  notice  was  served  on  plaintiff,  and« 
no  suit  brought  against  plaintiff  to  eject  him  from  saidi 
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stalls,  but  on  August  10,  1894,  W,  A.  Williams,  Chief  of 
Police,  and  J.  T.  Giddens,  Clerk  of  the  Market,  together 
with  W.  W.  Austin,  Horace  Brown,  J.  S  Scarlett  and  F. 
D.  Scruggs,  the  four  last  named  being  and  acting  as  regu- 
lar policemen  of  the  town  of  Durham,  and  acting  under 
authority  and  by  direction  of  the  Board  of  Commissioners 
of  said  town,  and  especially  by  the  direction  of  John  W. 
-Carlton,  came  to  said  stalls  in  said  market  house,  and 
with  force  and  arms  at  and  in  said  stalls  in  said  market 
house  and  in  said  state,  county  and  town,  unlawfully 
and  wilfully  did  strike  and  beat  the  plaintiff,  he,  the  said 
plaintiff,  not  being  guilty  of  any  of  the  violation  ot  laws 
of  the  state  or  the  ordinances  of  the  town  of  Durham,  and 
said  plaintiff  being  then  and  there  in  the  quiet  possession 
and  occupancy  of  said  stalls,  and  ready,  willing  and  able, 
then  and  there,  and  at  all  times  before  then  to  pay  the 
monthly  rents  for  said  stalls  to  said  town,  as  he  had  been 
accustomed  and  allowed  by  the  town  theretofore  to  do. 
And  the  said  policemen  and  clerk,  under  the  direction 
and  advice  of  said  commissioners  of  said  town  and  J.  W. 
Carlton,  proceeded  to  and  did  eject  this  plaintiff  from  said 
stalls,  subjecting  him  to  great  violence  and  many  indigni 
ties,  conveying  plaintiff  by  violence  bodily  from  said  stalls, 
and  dropping  him  on  floor  of  said  house;  and  did  then  and 
there  unlawfully  and  wilfully  pile  large  quantities  of  fresh 
meat,  besides  other  property  of  this  plaintiff,  on  the  floor 
of  said  house,  under  the  feet  of  those  coming  in  and  going 
out  of  said  house;  and  did  ruin  and  destroy  large  quanti- 
ties of  meat  belonging  to  plaintiff,  so  that  same  became 
nearly  or  quite  worthless,  and  by  reason  of  all  of  which 
said  unlawful  acts,  and  by  depriving  him  of  his  right  to 
said  stall  for  the  remainder  of  said  term,  this  plaintiff  was 
greatly  endamaged,  to-wit:  in  the  sum  of  fifteen  hundred 
dollars. 
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X.  That  the  plaintiff,  before  bringing  this  action,  pre- 
Beuted  his  claim  to  the  lawful  municipal  authorities,  to  be 
audited  and  allowed,  and  they  refused  to  allow  the  same 
or  any  part  thereof,  but  disallowed  it. 

Wherefore  plaintiff  demands  judgment  that  he  recover 
of  the  defendants  the  sum  of  fifteen  hundred  dollars,  for 
the  costs  and  such  other  and  further  relief  as  to  the  court 
ma}  seem  just,  and  to  which  the  plaintiff  niay  be  entitled. 

Answer  of  the  Town  of  Durham. : 

The  defendant,  the  Town  of  Durham,  answering  the 
complaint  of  the  plaintiff,  says  : 

"1.  That  the  allegations  of  Article  I.  of  the  complaint 
are  admitted. 

''  II.  That  the  allegations  of  Article  II.  are  admitted. 

"  III.  That  the  allegations  of  Article  III.  are  admitted. 

"  IV.  That  the  allegations  of  Article  IV.  are  admitted. 

"V.  That  the  allegations  of  Article  V.  of  the  complaint 
are  admitted,  except  the  statement  therein  contained,  that 
the  plaintiff  became  a  tenant  of  said  town,  which  state- 
ment is  hereby  expressly  denied,  and  except  the  further 
statements  therein  contained  that  the  plaintiff  was  occupy- 
ing Stall  No.  3,  with  the  assent  of  the  governing  authori- 
ties of  said  town,  and  continued  to  occupy  Stalls  Nos.  2  and 
3,  and  pay  rent  for  the  same  to  the  town,  as  required  by 
the  Section  3  of  Chapter  10  of  the  ordinances  of  said  town, 
which  said  statements  are  likewise  denied. 

"VI.  That  it  is  admitted  that  the  plaintiff  occupied  the 
«aid  stalls  until  August  10, 1894,  and  that  he  paid  his  rents 
to  said  town  ;  it  is  likewise  admitted  that  no  annual  pub- 
lic routings  had  been  had  as  prescribed  by  said  ordinances  ; 
but  any  suggestion  thei*ein  contained  that  plaintiff  became 
a  tenant    of  said   town,    or   that    he  ha  1    any   authority 
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acquired  from  prior  occupancy  to  hold  from  year  to  year 
is  denied  ;  and  it  is  likewise  denied  that  his  license  was  iu 
force  at  said  time. 

"  VII.  That  the  allegations  of  Article  VII.  are  admitted, 
except  the  statement  therein  contained  that  on  the  first 
day  of  August,  1894,  there  was  a  pretended  renting  of 
Stalls  Nos.  2  and  3,  and  as  to  said  statement,  said 
defendant  states  that  said  renting  was  actual  and  bonajide. 

"VIII.  The  allegations  of  Article  VIII.   are  admitted. 

"IX.  That  the  allegations  of  Article  IX.  of  the  com- 
plaint are  denied  except  as  follows,  viz.  It  is  admitted  that 
no  other  notice  than  that  set  out  in  said  Article  VIII.  was 
served  on  the  plaintiff,  and  that  no  suit  was  brought 
against  said  plaintiff  to  eject  him  from  said  stalls  ;  it  is  like- 
wise admitted  that  the  parties  entitled  to  the  use  of  stalls 
Nos.  2  and  3,  by  virtue  of  their  public  renting  thereof  on 
August  1st,  1894,  as  aforesaid,  were  put  in  quiet  possession 
of  said  stalls  on  August  10,1894;  it  is  likewise  admitted 
that  certain  meat  belonging  to  the  plaintiffs,  was  on  said 
day  removed  from  said  stalls  and  placed  in  a  pile  on  the 
marble  slabs  of  plaintiff  which  were  used  for  said  purpose, 
and  had  been  removed  from  said  stalls  into  the  corridors  of 
the  market  house  ;  but  the  defendant  expressly  denies  that 
the  plaintiff  was  stricken  or  beaten,  or  subjected  to  great 
violence  or  to  many  indignities  as  vaguely  set  forth  in  said 
paragraph,  or  that  he  was  carried  bodily  by  violence  from 
said  stalls  and  dropped  on  the  floor  of  said  house  as  therein 
alleged  ;  it  i^*  likewise  expressly  denied  that  plaintiff  was 
in  quiet  possession  of  and  occupancy  of  said  stalls,  and 
that  plaintiff  was  not  guilty  of  any  violation  of  the 
laws  of  this  state  or  of  the  ordinances  of  the  town  of 
Durham,  or  that  large  quantities  of  plaintifTs  fresh 
meat,  besides  other  property  of  plaintiff,  were  unlaw- 
fully and  wilfully  piled  on  the  floor  of  said   house,  under 
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the  feet  of  those  coming  in  and  going  out  of  said  house,  or 
that  large  quantities  of  meat  belonging  to  plaintiff  were 
ruined  and  destroyed  so  that  the  same  became  nearly  or 
quite  worthless,  or  that  he  was  deprived  of  his  ri^ht  to  said 
stalls  for  the  remainder  of  said  term,  or  that  any  unlawful 
acts  were  done  to  the  plaintiff  or  that  the  plainiiff  was 
greatly  damaged  or  that  he  was  endamaged  at  all :  and  all 
the  allegations  of  said  Article  IX.  of  plaintiff's  complaint 
not  herein  before  admitted  or  denied,  are  hereby 
expressly  denied. 
"  X.  That  Article  X.  is  admitted." 

And  by  way  of  further  answer  and  defense,  defendant 
says: 

"  1.  That  the  corporate  officers  of  the  Town  of  Durham 
have  heretofore  been  elected  annually,  on  the  first  Monday 
in  May,  and  that  the  first  Monday  of  May,  1894,  fell  on 
the  fifth  day  of  May. 

*'  2.  That  on  the  6th  day  of  May,  1894,  the  newly  elected 
Mayor  and  Commissioners  of  said  town  took  the  oath  of 
otBce  and  entered  upon  the  discharge  of  their  corporate 
duties. 

"3.  That  it  was  then  too  late  to  give  effect  to  the  pro- 
visions of  Chapter  10,  Section  3,  uf  the  ordinances  of  said 
town,  and  to  rent  the  stalls  in  the  market  house  at  public 
auction,  in  the  last  week  of  April,  1894,  as  therein  pro- 
vided. 

"  4.  That  said  officers  finding  that  the  said  ordinance 
had  been  violated  for  some  years,  then  past,  undertook  as 
far  as  they  could,  to  comply  with  the  law  by  having  a  pub- 
lic renting  of  stalls,  including  Nos.  2  and  3.  That  having 
accordingly,  after  due  notice  of  same,  and  after  fully  com- 
plying with  the  laws  of  said  town,  the  two  stalls  were 
rented  at  public  auction  on  August  1,  1894. 

"  5.  That  during  the  year  1894,  the  plaintiff  was  in  occu- 
118—30 
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paney  of  Stalls  Nos.  2  and  3  as  a  verbal  licensee  on  suffer- 
ance of  the  defendant,  and  that  said  license  was  revoked 
prior  to  August  10,  1894,  by  defendant. 

''  G.  That  the  plaintiff  was  never  the  tenant  of  the 
defendant;  that  he  had  no  vested  interest  in,  or  posession 
of  Stalls  Nos.  2  and  3,  but  at  most  was  merely  the  licensee 
thereof,  and  not  having  rented  said  stalls  at  public  auction 
his  occupancy  of  the  same  was  merely  permissive  and  at 
the  will  of  the  defendant. 

"7.  That  said  market- house  was  at  all  times  during 
the  year  1894  in  the  possession  of  the  defendant  and 
under  the  care,  control  and  keeping  of  the  defendant's 
agents  and  servants.  That  the  plaintiff  was  subject  to  all 
the  rules  and  regulations  of  said  market,  and  that  one  of 
said  lules  was,  that  the  plaintiff  should  rent  his  stalls  pub- 
licly of  the  defendant,  during  the  last  week  in  April  of 
^ach  year;  and  that  this  rule  or  ordinance  of  the  town  had 
been  systematically  violated  by  the  plaintiff  for  seven 
jeari*,  preceding  the  first  day  of  May,  1894;  and  that  said 
ordifjinice  likewise  provides  that  the  board  may  revoke 
at  its  pleasure  any  license  for  any  cause  which  the  board 
may  deem  sutBcient,  and  that  said  board,  for  sufficient 
cmuse,  prior  to  August  10,  1894,  revoked  said  license. 

*'  8.  That  the  defendant  is  not  and  ought  not  to  be 
answerable  for  the  to7't8  and  assaults,  alleged  by  the  plaint- 
iff to  have  been  committed  in  removing  him  from  said 
stalls,  by  person  other  than  this  defendant. 

*'  9.  That  in  affecting  said  removal,  no  injury  whatever 
was  done  plaintiff  in  mind,  body  or  estate;  no  force  was 
used  ;  no  threat  was  made ;  no  indignities  offered,  but  on 
the  contrary  the  t^reatest  care  was  taken  to  protect  plaint- 
iff in  his  person  and  property,  and  the  Chief  of  Police  Wil- 
liams, and  the  Market  Clerk  Giddens,  appointed  under  the 
resolution  of  Commissioner    Bass,  were    careful,    capable, 
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painBtakin^  men,  who  knew  the  duties  and  responsibilities 
of  their  positions.  As  soon  as  plaintiff  discovered  that  the 
8aid  stalls  must  be  vacated,  he  quit  the  same  of  bis  own 
head,  and  that  no  violence  or  injury  of  any  kind  was  done 
him. 

"  That  plaintiff's  fresh  meat  was  carefully  taken  from 
said  stalls  and  placed  upon  marble  slabs  used  theretoiore 
by  plaintiff  for  said  purpose,  which  slabs  were  carefully 
arranged  and  placed  in  the  corridors  of  the  Market  House, 
and  that  since  said  time,  and  almost  immediately,  plaint- 
iff complied  with  the  law  and  rented  of  the  defend- 
ant a  stall  in  said  Market-House,  obtaining  a  valid  license 
60  to  do,  and  hath  ever  been  since  said  time  using  and 
oecnpying  said  stall  in  compliance  with  the  laws  of  the 
town  and  State. 

"  Wherefore,  having  fully  answered,  the  defendant  prays 
that  it  must  go  hence  without  day,  and  recover  of  plaintiff 
its  costs  to  be  taxed  bj'  the  clerk  of  this  court." 

Both  parties  appealed  from  the  judgment  rendered. 

/.  W.  Graham  and  BooTie^  Merritt  &  Bryant^  for 
plaintiff. 

F.  A.  Green  and  Fuller^  Winston  cfe  Fuller^  for  defend- 
ant. 

AvKBY,  J.  (after  stating  the  ca?e) :  Upon  offering  the 
required  testimony  as  to  character  and  capacity,  the 
defendant  at  the  regular  time  provided  in  the  ordinances 
of  the  town  for  renting  (during  the  last  week  in  April, 
1887)  rented  stall  No.  2  in  the  defendant's  market  house 
at  a  rental  of  thirteen  dollars  per  uioiith,  and  there  being 
10  further  public  rentings  in  pursuance  of  the  ordinance 
until  April,  1894,  the  plaintiff,  though  still  retaining  stall 
No.  2,  added  stall  No.  3,  by  purchasing  the  business  of 
one  M.  Openheimer,  who  at  the  first  letting  leased  and 
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occupied  it.  Since  the  plaintiff  took  poBsesBion  under  the 
license  in  1887,  there  has  been  continuously  a  provision  in 
the  town  laws  that  "  such  license  (as  that  granted  him) 
may  be  revoked  "for  any  cause  which  the  board  may  deem 
sufficient. 

Where  parties  contract  in  contenjplation  of  a  statute 
then  in  force,  its  provisions  are  deemed  to  constitute  a 
part  of  the  agreement,  just  as  though  they  had  been  incor- 
porated in  it.  Koonce  v.  Russell^  103  N.  C,  179  ;  Cooley 
Const.  Lim.,  p.  285 ;  McCless  v.  Meekins^  117  N.  C,  34; 
Strickland  v.  Penn8ylva:iia^  &c.,  21  L.  R.  A.,  16. 

A  licensed  occupant  of  a  stall  in  a  market-house  has  no 
such  interest  in  the  soil  as  he  acquires  by  virtue  of  a  con- 
tract of  lease  for' a  store  or  dwelling  house.  He  cannot 
recover  possession  of  it  by  an  action  in  the  nature  of  eject- 
ment if  wrongfully  evicted  from  it,  but  as  a  mere  licensee 
can  at  most  maintain  an  action  for  damages.  Strickland 
V.  Pennsylvania^  &(i.^  supra.  When  the  plaintiff  entered, 
and  while  remaining  as  an  occupant  of  the  stall,  the  by-law 
made  his  license  revocable  at  the  discretion  of  the 
authorities  of  the  town,  for  any  reason  they  deemed  suffi- 
cient. That  he  paid  his  money  for  a  license  held  by  any 
such  precarious  tenure  was  his  own  fault,  if  fault  it  w^as. 
He  was  under  no  compulsion  to  submit  to  any  such  terms 
if  he  felt  averse  to  doing  so.  He  and  all  other  persons 
were  presumed  to  know  the  law  and  to  conduct  such  bus- 
iness with  an  eye  to  its  provisions.  It  is  not  material  that 
the  town  had  the  power  to  repeal  its  ordinance,  when  it 
had  never  in  fact  annulled  or  altered  it  in  the  least  partic- 
ular. Where  a  legislative  committee  is  authorized  to  enter 
into  a  contract  for  the  public  printing,  the  act  empowering 
them  to  do  so  may  either  simply  create  them  agents  of  the 
State  to  enter  into  an  agreement,  in  which  case  they  are 
left  subject  to  any  existing  law  relating  to  the  manner  of 
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entering  into  such  contract,  or  the  law-making  power  may 
define  their  duties  in  the  statute,  constituting  the  agency, 
in  such  a  way  as  by  implication  or  directly  to  repeal  pre- 
existing laws  on  the  subject.  This  illustration  is  used 
because  it  is  one  familiar  to  those  who  have  observed  leg- 
islative proceedings.  In  the  same  way,  succeeding  boards 
of  commissioners  are  deemed  to  act  subject  to  the  provis- 
ions of  ordinances  passed  by  their  predecessors  in  authority, 
until  they  see  fit  to  repeal  them  directly  or  to  substitute 
others  inconsistent  with  the  older  enactments. 

It  was  insisted  for  the  defendant  on  the  argument  that 
by  holding  over  after  the  time  fixed  in  the  ordinance  for 
an  annual  meeting,  the  defendant  became  a  tenant  from 
year  to  year.  It  is  true  that  when  land  is  leased  for  a 
year  and  the  tenant  is  suifered  to  hold  over  without  any 
new  contract,  the  law  implies  a  promise  on  the  part  of  the 
lessee  to  pay  the  same  rent,  and  on  the  part  of  the  lessor 
to  agree  to  the  same  terms,  and  the  tenancy  becomes  one 
from  year  to  year.  But  no  such  implication  can  arise 
while  a  law  stands  upon  the  statute  books  of  the  town, 
declaring  in  express  terms  that  a  meat  stall  is  held  under 
a  license  revocable  at  the  pleasure  and  discretion  of  the 
licensor — not  under  a  lease,  if  from  the  nature  of  this 
police  power  another  relation  could  be  created  in  its  exer- 
cise in  any  case,  except  by  express  contract.  Hatch  v. 
Pendergast^  15  Md.,  252.  One,  who  occupies  a  stall  under 
a  license  granted  in  pursuance  of  the  provisions  of  an 
ordinance,  defining  the  rights  and  duties  of  the  town 
(such  as  that  under  which  defendant  entered),  is  not  a 
lessee  but  a  mere  licensee.  He  acquires  no  right  in  the 
soil,  but  is  an  occupant  at  the  absolute  pleasure  and  dis- 
cretion of  the  licensor,  27  Am.  &  Eng.  Corp.  Cases  p. 
631  ;  Barry  v.  Kennedy,  11  Abbott  Pr.  N.  S.  (N.  Y.)  421 ; 
14  Am.  &  Eng.  Enc.  463 ;   Hatch    v.   Pendtrgast,  supra  ; 
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Charleston  v.  Goldsmiths  2  Spears  (S.  C.)  428;  Strickland 
V.  Pennsylvania^  supra  \  Rose  v.  Mayor ^Zl  Am.  Rep., 
308. 

The  fact  that  the  town  preecribce.  in  its  ordinances,  a 
day  on  whicli  there  shall  be  an  annnal  renting  of  ihe 
stalls,  confers  no  right  on  one  who  has  voluntarily  become 
an  occupant  of  one  of  them  upon  the  terms  set  forth  in 
the  ordinances.  If  he  and  all  other  occupants  were  sub- 
ject to  removal  at  discretion,  the  town  could  either  adver- 
tise and  oifer  all  stalls  in  April  or  evict  all  the  tenants  at 
any  other  time  and  substitute  others  by  a  public  or  private 
letting,  in  their  places. 

On  July  10  in  pursuance  of  an  order  of  July  3,  1894,  a 
notice  that  the  stalls  would  be  oifered  publicly  for  rent  on 
August  1,  1894,  was  posted  at  the  market-house  atid  seen 
by  the  plaintiff,  who  was  present  also  when  his  own  stall 
was  rented,  and  was  notified  on  August  9  to  vacate  on 
August  10,  1S94..  He  paid  no  attention  to  then  tice,  and 
persisted  in  his  refusal  to  remove  his  property  or  leave  him- 
self, when  the  policeman  appeared  upon  the  scene  at  the 
appointed  hour  on  that  day.  He  suffered  them  to  remove 
a  heavy  safe,  and  to  place  his  fre^h  beef,  after  removal,  on 
marble  slabs  without  assistance  and  without  a  request  in 
relation  to  the  matter.  He  then  placed  himself  upon  his 
block,  which  it  was  necessary  to  move,  and  thereby  forced 
the  policemen  to  lift  the  block  up  with  him  on  top  of  it,  and 
carry  both  out  of  the  way.  About  the  time  they  reached 
the  place  selected  for  depositing  the  block,  the  plaintiff 
fell  off  and  caught  **  upon  his  all  fours."  In  no  aspect  of 
the  evidence  is  this  either  an  unlawful  expulsion  or  a 
lawful  expulsion  conducted  in  a  manner  so  unnecessarily 
violent  as  to  entitle  the  expelled  party  to  damages,  either 
compensatory  or  vindictive. 

Where  a  guest   in    a  hotel,   a  passenger  on  a  railway 
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train,  or  a  ticket  holder  at  a  theatre  creates  a  disturbance, 
though  either  has  a  right  under  his  contract  to  remain  so 
long  as  he  acts  with  due  regard  to  the  rights  of  others,  the 
proprietor,  conductor  or  manager  or  their  agents  may  use 
the  amount  of  force  necessary  to  expel.  State  v.  Steele^ 
106  N.  C,  766.  But  markets  are  necessary  to  the  life  of 
the  residents  of  a  municipality,  and  for  that  reason  it  has 
been  held  that  the  right  to  establish  and  res^nlate  them 
was  implied  in  the  very  creation  of  such  corporations. 
Having  the  right  to  regulate  these  places  for  the  public 
good,,  they  would  be  powerless  to  carry  out  that  duty  if, 
after  the  license  of  an  occupant  of  ••  stall  is  revoked  or 
expires,  they  do  not  have  the  same  power  through  their 
lawful  officers  to  expel  him,  which  an  innkeeper  or  a  con- 
ductor has  to  protect  the  guests  or  passengers,  represent- 
ing the  public,  who  place  themselves  under  his  care. 

The  plaintiff  had  become  a  trespasser,  not  by  holding 
over  under  any  contract  which  gave  him  the  least  interest 
in  the  premises,  but  like  one  who  enters  a  hotel  under  an 
implied  license,  but  forfeits  his  right  to  remain  by  miscon- 
duct. 

The  testimonv  does  not  show  that  the  officers  used  more 
force  than  was  necessary  to  eject  the  plaintiff,  and  there- 
fore, even  though  they  acted  under  the  orders  of  the  Com- 
missioners, the  plaintiff  can  recover  neither  exemplary  nor 
punitive  damages.  The  plaintiff  had  no  right  to  recover 
in  any  aspect  of  the  evidence,  and  it  follows  that  there 
was  error  in  refusing  the  prayer  of  the  defendant  for 
instructions  to  that  effect,  while  there  was  no  error  in 
refusing  to  tell  the  jury  that  the  plaintiff  could  recover 
punitive  or  any  other  kind  of  damage.  There  was  error 
in   the   ruling  from    which    the   defendant    apjjcaled,   for 
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which   a  new  trial  must  be  granted  ;  and   there  was  no 
error  in  that  excepted  to  by  the  plaintiff. 

Affirmed  in  plaintiff's  appeal.     New  trial  in  defendant's 
appeal. 


J.  H.  SIMMONS,  and  others  v.  L.  D.  JONES,  and  others. 

Special  Proceedings  for  Partition — Amendments — Dis- 
cretion of  Clerk — Conditional  Judgments — Judgments 
in  Foreclosure, 

1.  Id  special  proceedings  before  the  clerk  of  the  superior  court  the 

allowance  or  rejection  of  amendments  to  the  pleadings  are 
matters  of  pure  discretion  with  him. 

2.  A  conditional  judgment  is  one  whose  force  depends  upon  the 

performance  or  non-perpormance  of  certain  acts  to  be  done 
in  the  future  by  one  of  the  parties. 

8.  A  proviso  in  a  judgment  that  the  defendant  shall  have  further 
time  to  perform  the  judgment  and  if  he  does  perform  it 
within  the  ppecifled  time  no  execution  shall  issue,  or  his 
lands  shall  not  be  sold  under  foreclosure,  is  not  a  condition ; 
and  judgments  with  such  provisions  are  regular  and  proper. 

4.  A  judgment  which,  by  its  terms,  is  to  become  void,  if  the  defend- 
ant shall  pay  so  much  money  by  a  certain  time,  is  condi- 
tional and  void. 

6.  A  judgment  for  partition  which  directed  the  commissioners  to 
charge  the  shares  allotted  to  certain  of  the  parties  with  cer- 
tain sums  (in  accordance  with  the  terms  of  a  will  under 
which  all  part  es  to  the  proceeding  claimed)  but  not  to  make 
(tuch  charges  if  the  8ums  so  to  be  charged  should  be  paid 
before  the  commissioners  acted,  is  not  conditional  and  void, 
but  regular  and  proper. 
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Petition  for  partition  of  land,  heard  (on  appeal  from 
the  Clerk)  at  Special  Term,  December,  18^5,  Jones 
Superior  Court,  before  Graham^  J, 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  B,  Batchelor  and  R.  C.  Strong^  for  appellants. 
Mr,  W,  D,  Mclver^  for  appellees. 

Montgomery,  J. :  Amos  L.  Simmons,  in  his  last  will 
and  testament,  devised  his  real  estate,  one-fourth  to  his  son 
George,  one-fourth  to  his  son  Charles,  one-fourth  to  his 
daughter  Elizabeth,  wife  of  Joseph  Rhodes,  and  one-fourth 
to  his  grandchildren,  Leah,  John  A.,  Mary  F.,  Sophia  D. 
and  Robert  D.  Jones.  The  share  of  Charles  was  to  be 
charged  with  the  sum  of  $270,  and  the  share  of  Elizabeth 
•  with  the  sum  of  $450,  sums  advanced  to  them  respectively 
by  their  father  in  his  lifetime,  unless  they  should  respect- 
ively pay  these  sums  in  the  lifetime  of  the  testator  or 
afterwards  and  before  the  lands  should  be  divided,  or 
nnless  such  amounts  remaining  unpaid  on  these  advance- 
ments should  not  be  paid  with  their  sUares  of  the  pe-sonal 
estate. 

A  petition  for  partition  of  these  lands  was  filed  before 
the  clerk  of  the  superior  court  by  George  and  Charles 
Simmons  and  Elizabeth  Rhodes  against  the  grandchildren 
above  named,  and  the  rights  of  the  parties  set  out  therein 
in  accordance  with  the  provisions  of  the  will,  the  charges 
on  the  shares  of  Charles  and  Elizabeth  being  particularly 
mentioned.  The  petition  contained  no  intimation  that 
there  was  any  personal  property  or  money  of  the  estate  of 
the  testator  in  the  hands  of  the  executor  or  any  other 
person  with  which  to  pay  off  the  charges  on  the  shares  of 
Charles  and  Elizabeth.  The  clerk  made  the  order  for 
partition  and  adjudged  that  the  shares  of  Charles  and 
Elizabeth  be  charged  respectively  with  the  sums  imposed 
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upon  them  under  the  will  of  their  father.  After  the 
order  for  partition  was  made,  the  petitioners,  Elizabeth 
and  her  husband,  inoved  before  the  clerk  to  amend  the 
petition  so  that  it  might  allege  that  Mrs.  Rhodes  be 
declared  "entitled  to  be  accredited  as  a  payment  of  the 
amount  of  money  in  the  hands  of  the  executor  to  which 
she  might  be  entitled  as  legatee  or  distributee"  under  the 
will.  The  clerk  refused  to  allow  the  amendment  and 
they  excepted   to  his  ruling 

If  the  amendment  had  been  allowed  it  would  not  have 
amounted  to  an  explicit  declaration  that  there  was  a  sum 
of  money  in  the  hands  of  the  executor  to  which  Mrs. 
Rhodes  was  entitled  as  legatee  or  devisee.  As  an  allega- 
tion  it  was  not  positive,  certain  and  unequivocal.  It  was 
not  even  an  inferential  statement  of  a  fact.  But,  besides 
that  objection  to  the  proffered  amendment,  the  allowance 
or  rejection  of  it  was  a  matter  of  pure  discretion  with  the 
clerk.  Wiggins  v.  McKoy^  87  N.  C,  499  ;  Garrett  v. 
Gihbsy  107  N.  C,  303.  Rhodes  and  his  wife  filed  also  an 
exception  to  the  judgment  for  partition  and  insisted  that 
it  was  conditional  and  therefore  void.  The  judgment,  after 
ordering  the  partition  according  to  the  will  of  the  testa- 
tor, instructed  the  commissioners  to  charge  the  shares  of 
Charles  and  Mrs.  Rhodes  respectively  with  the  sums 
expressly  laid  upon  them  in  the  will  of  their  father,  and 
simply  added  a  proviso  that,  if  these  sums  were  paid  before 
the  commissioners  acted,  then  these  shares  should  be 
relieved  of  the  charges  and  the  commissioners  should  not 
charge  them  on  the  shares  in  their  report  to  the  court. 
The  substantial  relief  sought  and  the  purpose  of  the  pro- 
ceeding was  the  partition  of  the  land,  the  charge  for 
equality  only  an  incident.  The  judgment  for  partition 
remained  in  fall  force,  whether  the  amounts  charged  on  the 
shares  of  Charles  and  Mrs.  Rhodes  were  paid  or  not  before 
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partition  was  actually  made.  Under  the  will  of  her  father, 
Mrs.  Rhodes  liad  the  right  to  pay  the  sum  charged  against 
her  share  ap  to  the  time  of  actual  partition,  and  it  was  proper 
that  the  judgment  should  give  her  the  same  right,  and  that 
the  c  mmissioners  should  be  instructed  how  to  report 
in  case  she  did  or  did  not  pay  it  before  they  acted.  There 
is  nothing  like  a  condition  expressed  in  the  judgment. 
An  unequivocal  and  positive  order  was  made  for  the  par- 
tition of  the  land  which  is  the  purpose  of  the  action.  The 
direction  to  the  commissioners  as  to  the  charge  on  the 
appellants'  share  is  in  accordance  with  the  provisions  in  the 
will — works  no  delay  and  creates  no  uncertainty.  Noth- 
ing remained  to  be  done  upon  which  the  judgment  was 
dependent  for  its  force  and  effect  and  nothing  was  left 
open  to  defeat  its  provisions.  A  conditional  ju'igment  is 
one  whose  force  depends  upon  the  performance  or  non-per- 
formance of  certain  acts  to  be  done  in  the  future  by  one  of 
the  parties,  e.  g.  a  judgment  in  favor  of  A  against  B  for 
$500,  to  be  stricken  out  or  to  be  void  upon  the  payment 
of  the  amount  within  sixty  days  from  its  date  if  the  defend- 
ant sliall  pay  the  amount  within  that  time.  Such  a  judg- 
ment would  be  perfectly  good,  however,  if  instead  of  the 
condition  it  contained  a  proviso  that  the  defendant 
should  be  allowed  sixty  days  within  which  to  pay 
the  money,  and  that  in  that  event  no  execution  should 
issue.  And,  again,  if  in  case  of  foreclosure  cf  mort- 
gage on  real  estate  for  debt  a  clause  should  be 
inserted  in  the  judgment  to  the  effict  that  the  judg- 
ment §hould  be  void  or  be  stricken  out  if  the  defend- 
ant should  pay  the  debt  within  ninety  daj's,  such  a  judg- 
ment wonid  be  conditional  and  therefore  void;  but  a 
clause  allowing  the  debtor  ninety  days  within  which  to 
pay  the  debt,  and  in  default  of  his  paying  it  within  the 
time  allowed    requiring  the  commissioner  to   proceed    to 
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The  evidence  of  plaintiff  tended  to  show  that  this  was 
without  hie  permission,  and  unnecessary  and  unwarranted. 
That  the  vessel  could  have  been  unloaded  where  she  was 
with  perfect  safety  and  just  as  cheaply.  That  she  was  not 
very  badly  injured,  and  that  by  removal  she  was  carried 
down  the  river  to  a  more  exposed  position.  That  she  was 
run  up  in  a  beach  25  yards  from  shore,  and  that  though 
she  had  two  anchors  on  board  neither  was  put  out  nor  was 
she  fastened  to  shore.  That,  by  reason  of  the  exposure  and 
failure  of  defendant  to  secure  her  properly,  she  was  blown 
over  by  the  winds  or  turned  over  by  another  floating  vessel, 
sinking  her,  having  been  blown  against  her  in  a  storm,  and 
the  "Enchantress"  had  thereby  become  greatly  injured 
and  almost  worthless,  to  his  damage  one  thousand  dollars. 

The  defendant  offered  evidence  tending  to  prove  that 
the  vessel  was  worthless  anyway,  and  was  the  worst  wreck 
ever  seen  in  Cape  Fear  River.  That  at  the  point  where 
she  was  sold  she  could  not  begotten  close  up  to  the  wharf, 
and  she  was  lying  in  18  or  20  feet  of  water,  and  was  only 
kept  afloat  by  her  cargo  of  cross-ties,  and  was  in  a  sinking 
condition.  That  she  could  not  have  been  unloaded  where 
she  was,  but  it  was  necessary  to  beach  her  to  unload  her 
properly.  And  that,  as  a  matter  of  fact,  she  was  taken  by 
them  to  a  point  two  miles  down  the  river,  where  she  was 
beached  and  put  in  a  safe  and  better  place  than  at  the 
wharf  whore  she  was  sold.  That  the  storm  which  injured 
her  was  one  of  the  sf*verest  ever  known  in  the  river,  and 
was  more  likely  to  have  injured  her  at  point  where  she 
was  sold  than  where  defendant  had  placed  her.  That  she 
was  beached  in  the  ordinary  and  usual  way,  and  was  safe 
from  all  ordinary  storms.  That  it  was  not  usual  to  place 
out  anchors  from  a  vessel  beached  as  this  one  was.  The 
defendant  however  testified  that  if  she  had  been  properly 
fastened  with  an  anchor  to  the  shore  she  would   not  have 
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been  likely  to  tarn  over.  And  same  witness  further  testi- 
fied that  if  she  had  sunk  up  at  wharf  she  could  have  been 
raised  more  cheaply  ;  th«t  she  could  be  righted  where  she 
was  now  turned  over. 

The  defendant  contended  before  the  jury  that  this  con- 
tract gave  them  the  right  to  remove  vessel,  and  maintained 
before  court  that  in  sale  of  cargo  there  was  an  implied 
condition  that  they  might  remove  vessel  to  a  more  suitable 
place  for  unloading. 

The  court  charged  the  jury  on  that  issue  that  if  they 
were  satisfied  by  the  greater  weight  of  the  evidence  that 
the  terms  of  sale  were  as  claimed  by  plaintiff,  and  plaint- 
iff had  never  given  defendant  any  permission  to  remove 
the  vessel  down  the  river  a  mile  and  a  half,  causing  pecun- 
iary injury  to  her,  they  should  answer  issue  ''  Yes." 

But,  if  by  the  terms  of  sale  the  purchasers  of  the  cargo 
were  given  the  right  to  move  vessel  to  another  point  in  the 
harbor  for  the  purpose  of  unloading,  this  would  give 
defendant  a  contract  right  to  remove  cargo  after  sale,  as  if 
plaintiff  had  given  defendants  permission  to  remove  the 
vessel.  In  either  event,  the  defendants  would  not  be  tres- 
passers, and  the  jury  should  answer  the  issue  "  No." 

Defendant  excepted  to  failure  of  court  to  give  the  fol- 
lowing instructions : 

"Vessel  was  sold  subject  to  right  of  owners  of  cargo  to 
take  it  out  in  30  days.  Possession  of  vessel  was  of  course 
necessary  to  get  out  cargo.  Owners  of  cargo  (within  the 
time)  had  the  right  to  use  her  and  manage  her  so  as  to  get 
oat  cargo,  using  reasonable  care  and  diligence  in  preserv- 
ing and  protecting  the  vessel. 

'*  They  had  the  right  to  move  her  from  the  place  where 
ske  was  at  the  time  of  the  sale,  if  by  doing  so  there  was  no 
good  reason  to  believe  that  removal  would  put  her  in  more 
danger. 
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"  The  owner  of  cargo  had  the  right  to  move  her  to 
another  wharf  or  better  place  for  purpose  of  taking  out 
cargo- 

"  According  to  plaintiff's  testimony,  defendants  had 
right  to  remove  vessel  if  they  exercised  due  care. 

''  Tlie  right  to  remove  cargo  included  the  right  to  remove 
vessel,  provided  ordinary  care  was  used." 

There  was  verdict  for  the  plaintiff  and  the  defendants 
appealed  from  the  judgment  thereon,  assigning  as  error 
the  instructions  given  and  the  refusal  to  give  those 
requested  by  the  defendants. 

Mr,  George  Rountree^  for  plaintiff. 

Messrs.  D.  L.  Russell  and  E.  K.  Bryan^  for  defendants 

(ajipellants). 

Fatrclotu,  C.  J.:  The  cargo  of  the  schooner  in  ques- 
tion was  sold  at  public  sale,  and  the  terms  were  that  the 
purchaser  was  to  have  thirty  days  to  remove  it,  and  there 
were  no  other  terms.  The  schooner,  then  fast  to  the  wharf 
in  Wilmington,  was  sold  to  the  plaintiff  subject  to  the 
terms  of  the  sale  of  the  cargo.  The  defendant,  purchaser 
of  the  cargo,  without  plaintiff's  permission,  removed  the 
schooner  one  or  two  miles  down  the  river  for  the  purpose 
of  unloading,  and  she  was  caught  in  a  storm  and  damaged. 

Defendant  insists  that  by  the  terms  of  the  sale  he  had 
the  implied  right  to  remove  the  boat  to  a  more  convenient 
place  for  unloading,  and  his  Honor  told  the  jury  if  they 
believed  that  he  removed  the  boat  for  such  purpose  with- 
out plaintiff's  permission,  he  was  liable  for  the  damages. 
In  this  we  see  no  error.  The  right  to  enter  the  boat  at 
the  wha»f  within  thirty  days  and  remove  the  cargo  was 
not  an  implied  license  to  remove  the  schooner  to  another 
place  for  convenience  and  unload.  It  was  not  a  necrssity, 
but  was  the  abuse  of  a  legal  license,  and  made  the  defend- 
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ant  A  trespH,s&er  ab  initio.  The  argnraent  was  made  that 
if  the  schooner  had  remained  at  the  wharf  the  damage 
wonld  have  been  as  threat  or  greater  by  reason  of  the  storm. 
Nan  constat  that  sach  would  have  been  the  rediilt,  and 
there  is  no  evidence  that  it  must  have  happened.  The 
defendant  cannot  qualify  his  wrong  in  that  way  and  insist 
on  t\iQ  possibility  of  a  loss  if  he  had  not  exceeded  his  priv- 
ilege. Davis  v.  Gdrretty  6  Bing.,  716 ;  Gardner  v.  Row- 
land,  2  Ired.,  247.  In  the  latter  case  the  defendant  under 
a  license  to  enter  the  plaintiflTs  enclosed  lands  to  remove 
some  corn,  instead  of  entering  at  the  gate  as  advised  to 
do,  for  his  own  convenience  entered  at  another  place  by 
pulling  down  the  fence.  This  was  held  to  be  illegal,  as  it 
was  unreasonable  to  presume  a  more  extensive  license  than 
was  essential  to  the  enjoyment  of  what  was  expressly 
granted. 

No  Error. 


MARY  WILLIAMS,  at  al.  v.  LEO  HAID. 

Action   to    Cancel   Deed  for  Incompetency  of  Grantor — 
Mental*  Capacity — Presumption  of  Law. 

1.  The  capacity  or  incapacity  to  make  a  deed  or  contract  is  a  ques- 
tion of  fact  for  the  jury  and  not  one  of  law. 

3.  No  presumption  of  incompetency  to  make  a  deed  or  contract  is 
raised  by  the  law  from  advanced  age  or  feeble  health  of  the 
grantor. 

118—31 
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8.  In  the  trial  of  an  issue  as  to  whether  a  gTSLUtor  at  the  time  of 
executing  a  deed  was  of  sound  mind  and  disposing  memory, 
it  was  error  to  charge  that  ^^  if  the  jury  believe  that  the 
grantor  was  64  years  of  age,  was  suffering  from  physical  dis- 
ease, which  had  developed  four  years  previous  thereto, 
which  had  grown  in  strength  and  virulence  up  to  the  time  of 
the  execution  of  the  deed,  and  from  the  effect  of  whicih  he 
died  three  months  thereafter,  and  that  his  old  age  and  physi- 
cal infirmity  had  weakened  his  mind  ;  then  the  deed  being  a 
bounty  and  made  without  consideration,  there  arises  the  pre- 
sumption of  law  that  he  was  incompetent  to  execute  the 
deed,  and  the  burden  is  upon  the  defendant  (grantee)  to 
satisfy  the  jury  that  he  was  competent." 

4.  The  fact  that  one  portion  of  a  charge  to  the  jury  correctly  pre- 
sents the  law  will  not  cure  the  erroneous  portion. 

This  was  a  civil  action,  tried  before  Greene,  «/.,  and  a 
jury,  at  the  Fall  Term,  1895,  of  the  Superior  Court  of  New 
Hanover  Counly. 

The  plaintiffs  alleged  that  one  Lawrence  Brown,  late  of 
the  city  of  Wilmington,  county  and  state  aforesaid,  died 
on  the  22d  day  of  April,  A.  D.  1892,  intestate,  and  that 
they  were  his  only  heirs-at-law. 

That  prior  to  his  death,  to-wit :  on  the  14th  day  of  Janu- 
ary, A.  D.  1892,  the  said  Lawrence  Brown  executed  to 
the  defendant  a  deed,  conveying  certain  real  estate  therein 
described  and  fully  set  out  in  the  complaint,  and  that  on 
said  day  the  said  Lawrence  Brown  transferred  and  set 
over  to  the  defendant  all  of  his  personal  property  without 
any  consideration.  That  at  the  time  of  the  execution  of 
the  said  deed  and  transfer  of  the  said  personal  property, 
the  said  Lawrence  Brown  was  mentally  incompetent  to 
make  a  deed,  or  any  other  disposition  of  his  property. 

And  that  the  execution  of  said  deed  and  the  transfer  of 
the  said  personal  property  was  procured  by  undue  influence, 
exerted  by  the  defendant  and  other  persons  named  in  the 
complaint,  over  the  mind  and  will  of  the  said  Lawrence 
Brown. 


N.  C]  FEBEUARY   TERM,  1896.  483 


Williams  v.  Haid. 


The  defendant  admitted  the  execution  of  the  deed  and 
transfer  of  the  personal  property,  and  denied  that  the  said 
Lawrence  Brown  was  mentally  incompetent  to  execute 
said  deed  or  make  a  valid  transfer  of  the  person aV property, 
or  that  the  same  was  procured  by  any  undue  influence. 

The  following  issues  were  submitted  to  the  jury  : 

^^FirsL  Are  the  plaintiff's  the  heirs-at-law  of  Lawrence 
Brown  ? 

^'Second.  Are  the  plaintiffs  the  only  heirs  at-law  of  Law- 
rence Brown  ? 

^' Third.  At  the  time  of  the  execution  of  the  deed  to  the 
defendant,  was  Lawrence  Brown  of  sound  mind  and  dis- 
posing memory  ? 

"  Fourth.  Was  the  said  deed  obtained  by  undue  influence 
exercised  by  the  defendant  Leo  Haid,  Daniel  O'Connor, 
Rev.  Father  Dennen  or  any  layman  of  the  Catholic  Church 
or  anv  of  them  ?" 

There  was  much  testimony  bearing  upon  the  third  issue. 
Among  the  instructions  prayed  for  by  the  plaintiff*  and 
tendered  by  the  court  on  tke  third  issue  was  the  following  : 

"That  while  old  age  itself  or  physical  infirmity  or  men- 
tal weakness  is  not  sufficient  by  itself  to  render  a  man 
incompetent  to  make  a  deed  or  execute  a  contract,  yet  old 
age,  physical  and  mental  weakness  raise  a  strong  presump- 
tion of  incompetency,  and  if  the  jury  believe  that  at  the 
time  this  deed  was  executed  Lawrence  Brown  was  64  years 
of  age,  was  suffering  from  physical  disease  which  had 
developed  four  years  previous  thereto,  which  had  grown  in 
strength  and  virulence  up  to  the  time  of  the  execution  of 
this  deed,  and  from  the  eff'ect  of  which  he  died  within 
three  months  thereafter,  and  that  this  old  age  and  phys'- 
cal  infirmity  had  weakened  his  mind,  then,  this  deed  and 
other  disposition  of  his  property  being  a  hounty  and  made 
without  consideration,  there  arises  the  presumption  of  law 
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that  he  was  incompetent  to  execute  said  deed  or  make  said 
contract,  and  the  burden  of  proof  is  upon  the  defendant  to 
satisfy  the  jury  that  he  was  competent,  and  if  the  jnry  are 
not  so  satisfied,  then  the  deed  and  contract  is  null  and  void 
and  the  jury  must  find  the  third  issue  '  No.'  "  Defendant 
excepted. 

The  jury  responded  to  the  first  issue  "Yes;"  to  the  sec- 
ond issue  "Yes  ;"  to  the  third  issue  "No  ;"  and  under  the 
direction  of  the  court  made  no  response  to  the  fourth 
issue. 

-  The  court  refused  defendant's  motion  for  a  new  trial 
and  he  appealed  from  the  judgment  rendered  for  plaintiff. 

Geo,  Rountree  and  Thos.  W.  Strange^  for  plaintiff. 
H,  G.  Connor^  for  defendant  (appellant). 

Faircloth,  C.  J. :  We  dispose  of  this  case  by  consider- 
ing the  instructions  of  the  court  upon  the  third  issue. 
That  issue  was  in  these  words:  "  Was  the  said  Lawrence 
Brown,  deceased,  at  the  time  of  making  the  said  deed  of 
sound  mind  and  disposing  m€mory?"  which  the  jury 
answered  "  No."  Alter  numerous  witnesses  were  exam- 
ined on  the  question,  the  court  charged  the  jury  that  the 
burden  of  this  issue  was  upon  the  plaintiff  "  to  satisfy  them 
by  a  preponderance  of  proof  that  Lawrence  Brown,  at  the 
time  of  executing  the  deed  to  the  defendant,  was  not  of 
such  a  state  of  mind  as  to  comprehend  the  nature  of  his  act, 
to  understand  what  he  was  doing  and  to  know  the  direct 
consequence  of  his  act  *  *  *  ;  that  if  the  jury  believe  from 
the  whole  of  the  evidence  that  at  the  time  of  executing  the 
deed  he  had  sufficient  mind  or  mental  capacity  to  under- 
stand w^hat  he  was  doing — what  property  he  was  convey- 
ing, to  whom  he  was  conveying  it,  and  for  what  purpose 
the  conveyance  was  made,  they  should  answer  the  third 
issue  '  I  es. 
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In  the  latter  part  of  the  charge,  his  Honor  instructed  the 
juiy  :  "  And  if  the  jury  believe  that  at  the  time  this  deed 
was  executed  Lawrence  Brown  was  64  years  of  age,  was 
suffering  from  physical  disease  which  had  developed  four 
years  previous  thereto,  which  had  grown  in  strength  and 
virulence  up  to  the  time  of  the  execution  of  this  deed,  and 
from  the  effect  of  which  he  died  within  three  months  there- 
after, and  that  this  old  age  and  physical  infirmity  had 
weakened  his  mind,  then,  this  deed  and  other  disposition  of 
his  property,  being  a  bounty  and  made  without  considera- 
tion, there  arises  the  presumption  oflaw\hH.t  he  was  incom- 
petent to  execute  t  e  deed  or  to  make  the  contract,  and  the 
burden  of  proof  is  upon  the  defendant  to  satisfy  the  jury 
that  he  was  competent,  and  if  the  jury  are  not  so  satisfied, 
then  the  deed  and  contract  are  null  and  void,  and  the  jury 
must  find  the  third  issue  '  No.'  "     The  defendant  excepted. 

In  the  latter  part  of  the  charge  quoted,  there  is  error. 
The  capacity  or  incapacity  to  make  a  deed  or  contract  is  a 
question  of  fact  to  be  ascertained  by  the  jury,  and  not  one 
of  law.  The  law  does  x\o%  presume  that  a  man  64  years 
of  age  is  incompetent  to  contract,  nor  that  one  suffering 
from  physical  disease  from  which  he  dies  in  a  few  months, 
eveu  if  his  mind  had  been  weakened  by  suffering,  is  inca- 
pacitated to  contract  or  convey  his  property.  His  actual 
condition  under  such  and  similar  circumstances  is  the 
matter  to  be  inquired  of  by  the  jury.  The  law  cannot 
declare  or  presume  in  the  matter  until  facts  are  found  or 
admitted.  At  what  age,  for  instance,  will  the  law  pre- 
sume incompetency  ?  Would  it  do  so  at  50,  60  or  75 
years?  How  much  physical  suffering  and  what  degree  of 
weaknecs  of  mind  would  the  law  require  to  exist  before  it 
would  presume  incompetency  ? 

It  does  not  help  the  case  to  say  tliat,  although  a  part  of 
the  charge  is  erroneous,  there  is  another  part  of  the  charge 


I 


486  IN  THE  SUPREME  COURT.  [118 


WiNSLOw  t?.  Morton. 


on  the  same  point  which  was  correct,  and  that  as  a  whole 
there  is  no  error  because  the  jury  would  be  presumed  to 
have  obeyed  the  correct  portion.  State  v.  Fuller^  114  N. 
C,  885.  That  is  to  assume  that  the  jury  understands  the 
law  and  is  able*  to  detect  and  discard  erroneous  instruc- 
tion which  would  not  be  a  safe  assumption  ;  besides,  it  is 
the  duty  of  a  jury  to  follow  the  instructions  of  the  court 
upon  the  law  and  legal  presumptions,  whether  they  are 
right  or  not.  With  this  conclusion  it  is  unnecessary  to 
pass  upon  the  other  questions,  as  they  probably  will  not 
be  presented  at  the  next  trial.  Venire  de  novo. 


FRANCIS  WINSLOW  v.  GEO.  L.  MORTON. 

(joiistitution  of  U.  5.,  Art,  II.,  Sec.  2  ;  State  Constitution 
Art.  III.,  Sec.  8 ;  Art.  XII.,  Sec.  3 — Governor's  Powers 
as  Command er-in- Chief — Removal  of  Officers  of  State 
Militia — Construction  of  Statutes — Repealing  Statutes 
hy  Implication — Statutes  tn  Pari  Materia — The  Code^ 
Sec.  8208,  Laws  '93,  Ch.  374-399. 

i.  Under  the  Constitution  of  this  State,  Art.  III.,  Sec.  3,  and  Art. 
XII.,  Sec.  8,  the  Governor  is  made  Coinniander-in  Chief  of  the 
militia,  exce^jt  when  it  is  called  into  the  service  of  the 
Federal  (Tovernment,  and  his  control  is  supreme  in  the 
absence  of  legislation  '*to  provide  for  the  organization,^'  &c., 
of  the  militia,  enacted  pursuant  to  Art.  XII.,  Sec.  8. 

2.  The  Legislature  can  provide  for  the  organization,  arming,  equip- 
ping and  discipline  of  the  militia,  and  when  it  passes  laws  of 
that  character  the  powers  of  the  Governor,  as  Commander-in- 
Chief,  are  limited  pro  tanto,  and  he  is  charged,  as  the  head 
of  the  executive  department,  with  the  duty  of  executing  such 
laws. 
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3.  As  incidental  to  his  office  of  Commander-in-Chief  the  Governor 

has  the  constitutional  power,  in  the  absence  of  legislation  to 
the  contrary,  to  remove  an  officer  of  the  militia  and  dismiss 
him  from  the  service. 

4.  The  Code,  Sec.  3268,  is  in  affirmance  of  the  Constitution  and  con- 

fers upon  the  Governor  the  power  to  dismiss  and  remove 
officers  of  the  militia ;  and  this  power  is  not  interfered  witq 
by  Chapters  374  and  399  of  the  Laws  of  1893. 

5.  These  rules  of  law  for  the  construction  of  statutes  are  well  estab- 

lished :  (1.)  The  law  does  not  favor  the  repeal  of  an  older 
statute  by  a  later  one  by  mere  implication.  (2.)  The  impli- 
cation which  will  work  the  repeal  of  a  statute  must  be  nec- 
essary, and  if  it  arises  out  of  repugnancy  between  the  two 
acts,  the  later  act  abrogates  the  older  only  to  the  extent  that 
it  is  inconsistent  and  irreconcilable  with  it.  A  law  will  not 
be  deemed  repealed  because  some  of  its  provisions  are 
repeated  in  a  subsequent  statute.  (3.)  Where  a  later  or 
revising  statute  clearly  covers  the  whole  subject-matter  of 
antecedent  acts,  and  it  plainly  appears  to  have  been  the  jjur- 
pose  of  the  Legislature  to  merge  into  it  the  whole  law  on  the 
subject,  a  repeal  by  necessary  implication  is  effected. 

6.  The  courts  construe  any  statute  in  derogation  of  common -law 

or  of  common  right  strictly,  and  upon  the  same  principle 
prefer  to  interpret  successive  statutes  as  in  pari  materia, 
and  give  effect  to  all,  in  so  far  as  they  are  reconcilable  one 
with  another. 

7.  The  naval  force,  provided  for  by  Ch^899,  Laws  of  1893,  is  part  of 

the  State  militia  and  subject  to  the  same  regulations. 

8.  The  authority  of  the  President  of  the  United  States,  as  Com- 

mander-in-Chief of  the  army  and  navy  of  the  United  States, 
and  of  the  militia  of  the  several  states,  discussed. 

Civil  action,  heard  by  Starbucks  Judge^  in  March,  1896, 
at  Cha7nherSy  in  Wilmington,  New  Hanover  Count}',  upon 
a  notice  to  show  cause  why  a  restraining  order  should  not 
be  granted.  Tlie  motion  was  heard  upon  the  complaint 
and  demurrer  thereto. 
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The  action  was  brouglit  to  enjoin  the  publication  by  the 
defendants  as  lieutenant-commander,  of  an  order  from  the 
Governor,  as  Commander-in-Chief  of  the  militia,  revoking 
a  commission  held  by  the  plaintiff,  as  commander  of  the 
naval  battalion  of  the  State  guard,  the  plaintiff  denying 
the  power  of  the  Governor  to  issue  such  order  without  trial 
before  a  court-martial. 

Defendant  demurred  to  the  complaint,  for  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  :  (1) 
Because  the  Governor  had  in  law,  as  Commander-in-Chief, 
the  power  to  revoke  plaintiff's  commission  ;  (2)  because 
the  action  is  not  a  proper  one  for  injunction,  for  if  the 
order  was  void  the  plaintiff  is  still  in  office,  but  if  ousted 
he  could  try  bis  title  by  an  action  in  the  nature  of  a  fjuo 
warranto. 

The  demurrer  was  sustained,  the  motion  for  a  restrain- 
ing order  denied,  and  plaintiff  appealed. 

Messrs,  Ricaxid  <&  Weill  and  George  Rouniree^  for 
plaintiff  (appellant). 

The  Attorney  General  and  Messrs.  Battle  da  Mordecai^ 
for  defendant. 

Avery,  J.  :  The  Constitution  of  the  United  States  pro- 
vides (Art.  II.,  Sec.  2)  that  "  the  President  shall  be  Com- 
mander-in-Chief ot  the  army  and  navy  of  the  United 
States  and  of  the  militia  of  the  several  states  when  called 
into  actual  service  of  the  United  States."  The  Constitu- 
tion of  North  Carolina  (Art.  III.,  Sec.  8,  and  Art.  XII., 
Sec.  3)  constitutes  the  Governor  of  the  State  Commander-in- 
Chief  of  the  militia  except  when  they  are  called  into  the 
service  of  the  Federal  Government,  and  confers  upon  him 
the  power  to  call  them  out  ''  to  execute  the  law,  suppress 
riots  or  insurrection  and  to  repel  invasion."  While  the 
two  provis  ons  supplement  each  other  so  as  to  prevent  col- 
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lision  when  the  Chief  Executive  of  the  United  States 
calls  the  militia  of  the  State  into  actual  service,  the 
authority  conferred,  as  incident  to  the  office  of  Commander- 
in-Chief,  leaving  other  constitutional  provisions  out  of 
view,  is  substantially  the  same,  when  either  is  actually 
controlling  land  or  naval  forces  within  his  own    province. 

The  President,  as  the  constituted  head  of  the  military 
establishment,  has  the  implied  power  to  regulate  the  dis- 
position of  armies  and  to  direct  the  movements  of  the 
navy.  So  long  as  Congress  refrains  from  the  exercise  of 
its  authority  to  make  rules  for  the  government  of  the  land 
and  the  naval  forces,  it  has  been  conceded  that  the  control 
of  the  President  is  supreme,  within  the  sphere  of  his 
office,  and  limited  only  by  the  well-defined  boundary 
fixed  for  the  protection  of  individual  liberty  and  security. 
Neither  the  President  nor  Congress  nor  the  Judiciary  can 
disturb  any  of  the  safe-guards  of  civil  liberty.  Ordronaux 
Con.  Leg.,  p.  108.  "  But  Congress  may  under  the  Constitu- 
tion, not  only  provide  for  raising,  equipping  and  maintain- 
ing armies  and  navies,  but  may  make  rules  for  the  govern- 
ment of  the  land  and  naval  forces.  When  Congress  asserts 
its  authority  to  the  extent  that  it  acts  within  the  purview 
of  its  powers,  the  President  is  deprived  of  the  supreme 
power  of  military  head  of  the  government,  and  in  lieu  of 
his  right  to  exercise  it  incurs  the  obligation  as  Chief  Exec- 
utive to  see  that  the  laws  made  by  the  legislative  branch 
of  the  government  are  faithfully  executed."  Black's 
Const.  Law,  p.  96. 

So,  the  Constitution  of  Jsorth  Carolina  (Art.  XIL,  Sec. 
2)  having  authorized  the  Legislature  "  to  provide  for  the 
organization,  arming,  equipping  and  discipline  of  the 
militia,"  where  it  passes  an  act  in  pursuance  of  this  Sec- 
tion, imposes  pro  tanto  a  limit  upon  the  incidental 
authority  of   the  Governor  as  Commander-in-Chief,    and 
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charges  him,  as  the  constituted  head  of  the  executive 
department  (Art.  III.,  Sec.  1)  with  the  duty  of  seeing  that 
the  statute  is  carried  into  effect. 

It  appears  therefore  that  by  the  4;erms  of  both  the  Fed- 
eral and  the  State  Constitution  the  executive  heads  of  the 
two  governments  are  constituted  commanders  of  the 
military  forces,  by  using  substantially  the  same  words,  and 
that  the  grant  of  authority  to  the  legislative  departments 
is  expressed,  in  the  two  instruments,  in  language  almost 
identical.  It  follows  that  in  time  of  peace  the  right  of  the 
President  to  remove  officers  of  the  regular  army,  in  the 
absence  of  all  statutory  regulation  by  Congress,  must  be 
precisely  the  same  as  that  of  a  Governor  to  dismiss  officers 
of  the  militia  when  his  powers  and  duties  are  not  defined 
by  any  legislative  act.  It  seems  to  have  been  settled  by 
numerous  authorities  that  the  President  mav,  in  the 
absence  of  expresjj  prohibitory  legislation  by  Congress, 
dismiss  an  officer  from  the  service  in  order  to  promote  the 
efficiency  of  the  army  or  navy.  Blake  v.  U.  S.^  103  U.  S., 
227,  232 ;  A^ei/es  v.  U,  S.j  109  U.  S.,  336  ;  Black,  supra^ 
p.  96,  note;  McElrath  v.  U.  S,,  102  U.  S.  426. 

The  statute  {Code,  Sec.  3268)  was  in  affirmance  of  the 
Constitution  in  so  far  as  it  purported  to  clothe  the 
Governor  as  Commander-in-Chief  with  the  authority 
already  vested  \\\  him  to  revoke  any  commission  *  *  * 
whenever  in  his  judgment  it  shall  be  necessary  or  expedi- 
ent for  the  public  good  or  for  the  good  of  the  service.  The 
power  to  disuiiss,  being  conferred  by  the  constitutional 
provision  and  affirmed  by  statute,  it  is  clear  that  the 
Governor  may  still  lawfully  exercise  it  unless  the  legisla- 
ture, by  virtue  of  its  authority  to  organize  and  discipline 
the  militia,  has  either  expressly  or  by  implication  repealed 
the  statute. 

It   is  provided  by  Section  24,  Chapter  374,  of  the  Laws 


N.  C]  FEBRUARY  TERM,  1896.  491 


WiNSLOw  tj.  Morton. 


of  1893,  that  "  a  commisBioned  officer  may  be  honorably  dis- 
charged upon  tender  of  resignation,  upon  disbandment  of 
the  organization  to  which  he  belongs,  upon  the  report  of 
the  board  of  examination,  or  for  failure  to  appear  before 
such  board  when  ordered."  It  was  further  provided  in 
the  same  section  that  "  he  may  be  dismissed  upon  the  sen- 
tence of  a  court  martial,  or  conviction  in  a  court  of  justice 
of  an  infamous  offence."  Another  section  of  the  same 
act  (Section  18)  authorizes  '*  the  Commander-in-Chief  to 
disband  a  company  and  grant  honorable  discharges  to  its 
otiicers  and  men,  where  for  ninety  days  it  is  found  to  con- 
tain less  than  the  minimum  number  of  enlisted  men,  or 
where  upon  inspection  it  is  found  to  have  fallen  below  a 
proper  standard  of  efficiency." 

The  only  remaining  question  is  whether  the  older  stat- 
ute {Code,  Sec.  326S)  is  by  implication  repealed  by  either 
Chapter  374  or  Chapter  ;399  of  the  Laws  of  1893. 
The  plaintiff  does  not  contend  that  there  is  any  express 
repealing  clause  in  either.  The  courts  have  universally 
given  their  sanction  to  the  rules  of  construction  :  1.  That 
the  law  does  not  favor  a  repeal  of  an  older  statute  by  a 
later  one  by  mere  implication.  State  v.  Woodside^  8  Ired., 
104;  Simonton  v.  Lanier,  71  N.  C,  498.  2.  The  implica- 
tion, in  order  to  be  operative  must  be  necessary,  and  if  it 
arises  out  of  repugnancy  between  the  two  acts,  the  later 
abrogates  the  older  only  to  the  extent  that  it  is  inconsist- 
ent and  irreconcilable  with  it.  Wood  v.  U.  S.,  16  Peters, 
363;  Chem  Hiong  w  U,  8,,  112  U.  S.,  549  ;  City  of  St, 
Louis  V.  Independent,  &c.,  17  Mo.,  146.  A  later  and  an 
older  statute  will,  if  it  is  possible  and  reasonable  to  do  so,, 
be  always  construed  together,  so  as  to  give  effect  not  only 
to  the  distinct  parts  or  provisions  of  the  latter,  not  incon- 
sistent with  the  new  law,  but  to  give  effect  to  the  older 
law  as  a  whole,  subject  only  to   restrictions  or  modifica- 
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tions  of  its  meaning,  where  such  seems  to  have  been  the 
•legislative  purpose.  Southerland  on  Stat.  Construct.,  See. 
15S.  A  law  will  not  be  deemed  repealed  because  some 
of  its  provisions  are  repeated  in  a  subsequent  statute,  except 
in  so  far  as  the  latter  plainly  appears  to  have  been  intended 
by  the  legislature  as  a  substitute.  Chicago^  d&c,  R,  Co, 
V.  L\  S.,  127  U.  S.,  466 ;  State  v.  Stolt,  17  Wallace,  425  ; 
Longlois  v.  Longlois^  48  Mo.,  60 ;  Casey  v.  Harned^  5 
Clarke,  (Iowa,)  1 ;  State  v.  Custer^  65  N.  C,  339 ;  Code^ 
Sec.  3766 ;  Brietung  v.  Lindoner^  37  Mich.,  217 ;  Trinity 
Church  V.  J7.  S,^  457.  3.  Where  a  later  or  revising  stat- 
ute clearly  covers  the  whole  subject-matter  of  antecedent 
•acts  and  it  plainly  appears  to  have  been  the  purpose  of  the 
Legislature  to  give  expression  in  it  to  the  whole  law  on 
the  subject,  the  latter  is  held  to  be  repealed  by  necessary 
implication.  Matter  of  N.  Y.  Institution,  121  N.  Y.,  234; 
f/.  S,  V.  Lineu^  11  Wallace,  88;  Jernigan  v.  Holden^  34 
Fla.,  530. 

The  Legislature  by  the  Act  of  1876-7  {Code,  Sec.  3268) 
reaffirmed  the  Governor's  right  as  Commander-in-Chief  to 
revoke  commissions  and  disband  companies  in  the  exercise 
■of  a  sound  discretion  ''  for  the  public  good  or  the  good  of 
the  service."  Are  the  Acts  of  1893  repugnant  to  the  pro- 
visions of  7%^  C'l^rf^.^  If  not,  is  there  anything  in  either 
<Ch.  374  or  Ch.  399  of  the  Laws  of  1893)  that  plainly  man- 
ifests the  purpose  of  the  Legislature  to  substitute  the  new 
acts  for  the  pre-existing  statute?  These  are  the  questions 
upon  which  the  controversy  depends. 

The  section  of  The  Code  then  in  force  clothed  the  Gov- 
ernor with  power  to  disband  companies  or  to  revoke  com- 
missions where  he  deemed  it  best  for  the  service  or  the 
public  interest,  but  Section  18,  Chapter  374  of  the  Laws  of 
1893,  clothed  him  with  authority  to  act  upon  the  report 
of  an  inspection  made  by  the  proper  officer,  and  order  that 
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a  company  be  disbanded,  and  men  and  officers  be  honora- 
bly discharged  where  they  did  not  appear  to  have  come  up 
to  a  standard  of  efficiency  set  up  by  a  staff  officer,  or  to 
have  kept  the  number  of  enlisted  men  above  the  minimum 
prescribed.  Clearly  the  right  to  exercise  such  a  general 
discretion  is  not  inconsistent  with  the  legislative  declara- 
tion that  certain  conditions  may  justify  the  exercise  of  the 
same  power  in  special  cases  and  under  given  circumstances, 
without  regard  to  the  views  of  the  agent  entrusted  by  the 
government  with  the  authority.  So,  the  provision  in  Sec- 
tion 24  of  the  same  chapter  that  a  commissioned  officer 
may  be  honorably  discharged  on  tender  of  his  resignation, 
upon  the  report  of  the  board  of  examination,  or  for  failure 
to  appear  before  such  board,  is  not  irreconcilable  with  the 
prior  statute,  for  the  reason  that  the  Governor  might,  before 
the  passage  of  the  later  act,  have  refused  to  accept  the 
resignation  of  an  officer,  or,  upon  an  unfavorable  report  of 
the  board  or  upon  failure  to  appear  before  such  board, 
might  have  declined  to  revoke  his  commission  on 
the  ground  that  he  did  not  believe  the  public  interest^or 
the  good  of  the  service  called  for  the  exercise  of  his  author- 
ity. The  two  statutes  can  stand  and  be  construed  together 
as  vesting  in  the  Governor  the  right  to  revoke  commissions 
on  special  grounds  without  regard  to  his  opinion  as  to 
consequences  or  for  any  reason  outside  of  the  cases  enum- 
erated, where  he  may  think  it  best  for  the  service.  Look- 
ing at  all  of  the  provisions  of  the  two  acts,  which  refer 
to  each  other  and  were  intended  to  be  enforced  together, 
we  see  nothing  to  indicate  a  purpose  to  ^substitute  the 
two  chapters  as  a  whole  for  the  law  previously  in  force. 
The  courts  construe  any  statute  in  derogation  of  the^com- 
mon-law  or  of  common  right  strictly,  and  upon  the 
same  principle  prefer  to  interpret  successive  statutes  as  in 
pari  mater-ia^  and  give   effect  to  all  in  so  far  as  they  are 
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reconcilable  one  with  another.     It    is    manifest  that   the 
Legislature  intended  that  the  naval  force,  which  might  be 

•organized  under  Chapter  399  of  the  Laws  of  1898,  should 
constitute  a  part  of  the  State  militia  and  should  be  subject 
to  the  same  regulations  previously  prescribed  for  the  land 
forces.     Neither  the  provision   for  the  election  of  the   bat- 

'talion  or  company  oflBcers  nor  for  the  appointment  of  staff 
officers  is  inconsistent  with  the  intent  on  the  part  of  the 
Legislature  to  allow  the  chief  officer  of  all  the  forces  to  exer- 
cise the  power  given  him  by  the  Act  of  1876-'7.    On  the 

■contrary,  the  discipline  of  the  naval  forces,  by  the  express 
terms  of  the  last  act,  was  required  to  "conform  as  closely 
to  that  of  the  land  forces  of  this  State  as  the  difference 
in  the  two  services  will  allow."  If  therefore  under  a 
proper  construction  of  the  Act  of  March  12th  (Ch.  374)  the 
Governor  was  not  divested  of  the  power  to  revoke  com- 
missions of  officers  in  the  land  forces,  there  is  no  reason 
why  he  should  not  have  conformed  to  the  rules  applicable 
to  the  land  forces  in  dealing  with  the  naval  officers.  It 
was  not  contended  that  the  Governor  revoked  the  commis- 
sion of  the  plaintiff  for  reasons  that  affected  his  character 
as  a  man  or  his  general  efficiency  as  an  officer.  It  is  ordi- 
narilv  essential  to  the  success  of  efforts  to  train  and   dis- 

•xjipline  troops  that  there  should  be  harmony  and  concerted 
action  on  the  part  of  the  higher  officers  entrusted  with  the 
duty.  If,  as  we  gather  from  the  argument,  the  Com- 
mander-in-chief and  the  commander  of  all  the  naval  forces 
had  disagreed  as  to  methods  or  discipline,  and  such  dis- 
agreements had  made  their  relations  unpleasant,  it  was 
natural  that  the  chief  officer  should  act  upon  the  idea  that 
the  naval  forces  would  prove  more  efficient  if  the  command 
should  be  entrusted  to  one  in  touch  both  in  thought  and 
purpose  with  his  superior.  For  the  reasons  given  the 
demurrer  was  properly  sustained. 
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If  the  Governor  could  lawfully  revoke  the  commission  of 
the  plaintiff,  the  latter  has  no  cause  of  action  at  all.  It  is 
therefore  unnecessary  to  follow  counsel  in  the  discussion  of 
the  question  whether,  if  the  plaintiif  had  suffered  an  injury 
for  which  he  would  have,  been  entitled  to  redress,  his 
remedy  would  have  been  an  action  at  law,  pure  and  sim- 
ple, or  whether  he  might  have  invoked  the  equitable  juris- 
diction of  the  court  by  demanding  an  order  enjoining  the 
defendant  as  lieutenant-commander  from  exercising  the 
authority  of  commander.     The  judgment  is  affirmed. 

Affirmed, 


J.  E.  SUTTON,  Adm'r  v.  J.  D.  WALTERS,  et  al. 

The  Code^  Sees,  590,957 — Issues — Discharge  of  Surety  by 
Indulging  Principal — Judgment  non  Obstante  Veredicto 
— Recallhig  Witness — Objection  That  There  Is  no  Evi- 
dence or  Insufficient  Evidence —  What  Objections  May  pe 
Made  Originally  in  the  Supreme  Court, 

1.  The  interest  Id  the  result  of  the  action  which  disqualifies  a  wit- 
ness under  Sec.  590  of  The  Code  must  be  a  lef<al  and  not  a  mere 
sentimental  interest. 

3.  Permitting  a  witness  to  be  recalled  rests  within  the  discretion  of 
the  judge. 

3.  The  objection  that  there  is  not  sufficient  evidence  to  warrant 
the  submission  of  the  case,  or  an  issue  in  the  case,  to  the  jury, 
must  be  made  before  verdict,  in  order  that  the  defect  may  be 
supplied,  if  possible ;  as  the  object  of  The  Code  practice  is  to 
have  cases  tried  on  their  merits  and  to  prevent  the  loss  of 
rights  through  mere  inadvertence. 
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4.  A  ventre  de  novo  will  not  be  ordered  because  a  material  element 

.  is  lacking  in  the  issues  submitted,  if  it  appear  that  no  objec- 
tion was  made  to  the  issues  in  the  lower  court,  and  it  also 
appears  that  the  judge  charged  that  the  jury  must  be  satis- 
fied from  the  evidence  that  the  matter  omitted  from  the 
issues  was  established  before  they  could  answer  the  issue  in 
the  affirmative. 

5.  The  proper  issues  to  submit,  and  instructions  to  be  given  the 

jury,  where  indulgence  of  the  principal  by  the  creditor  is 
relied  on  as  a  defense  by  a  surety,  pointed  out. 

6.  Judgment  non  obstante  veredioto  is  only  proper  where  the  plea 

confesses  a  cause  of  action  and  sets  up  insufficient  matter  in 
avoidance.  A  motion  for  such  judgment  will  not  be  con- 
sidered by  the  Supreme  Court  if  made  for  the  first  time  in 
that  Court. 

7.  l^o  points  can  be  taken  for  the  first  time  in  the  Supreme  Court 

except :  (1.)  Errors  apparent  upon  the  face  of  the  record :  (2.) 
That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action :  (3.)  Want  of  jurisdiction  of  the  sub- 
ject-matter. 

8.  Upon  the  objection  being  taken  that  a  judgment  is  erroneous 

upon  the  face  of  the  record  proper,  the  Court  will  construe 
the  judgment  with  reference  to  the  pleadings,  evidence  and 
charge,  and  not  with  regard  to  the  issues  alone. 

This  is  an  action  for  debt  by  the  plaintiff,  Junius  E.  Sut- 
ton, administrator  of  Thomas  Sutton,  deceased,  against 
John  D.  Walters,  Alex.  Sutton  and  Shade  Wooten  &  Com- 
pany, tried  before  his  Honor,  Jicdge  A,  W.  Graham^  and  a 
jury,  at  the  Special  Term  of  the  Superior  Court  for  Lenoir 
County,  held  in  January,  1896. 

The  plaintiff  declared  on  a  note  under  seal  executed  by 
the  defendants,  John  D.  Walters  and  Alex.  Sutton,  to  the 
defendants.  Shade  Wooten  &  Co.,  and  indorsed,  in  blank, 
.by  Shade  Wooten  &  Co.  to  plaintiff's  intestate,  Thomas 
Sutton.     Said  note  is  in  the  following  words  and  figures: 
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$500.00.  LaGrange,  N.  C,  April  13,  1892. 

Eight  months  after  date,  1  promise  to  pay  to  the  order 
of  Shade  Wooten  &  Co.  five  hundred  dollars  at  8  per  cent, 
interest  from  date  at  their  office.     Value  received. 

(Signed)  John  D.  Walters.  [Seal] 

Alex.  Sutton.  [Seal] 

On  the  back  of  this  note  was  endorsed  '*  Shade  Wooten 
&  Co." — without  date.     There  were  also  on   the  note  the 
following  endors^^d  payments,  admitted  by  the  defendant,' 
John  D.  Walters,  to  be  in  his  own  handwriting: 

**  Paid  on  the  within  note  twenty-six  and  65-100  dollars. 
December  13,  1892. 

•'  Received  on  the  within  note  $40  interest  up  to 
,  January  1,  1894."     No  date. 

The  defendant^  John  D.  Walters,  made  no  dej^ense  to  the 
action.  The  defendant,  Alex.  Sutton,  in  his  answer  to 
plaintiff's  complaint,  alleged  that  defendant  Walters 
executed  said  note  as  principal,  and  he  executed  it  as 
eurety,  and  on  information  and  belief  at  the  time  said  note 
was  endorsed  by  Shade  Wooten  &  Co.  to  the  plaintiff's 
intestate,  Thomas  Sutton,  said  Sutton  had  notice  of  such 
suretyship.  And,  also,  on  information  and  belief,  further 
alleged  that  plaintiff^s  intestate,  Thomas  Sutton,  agreed 
with  defendant,  Jno.  D.  Walters,  for  a  valuable  considera- 
tion, to  extend  the  time  of  the  payment  of  said  note 
beyond  the  date  of  its  maturity  without  the  knowledge  or 
consent  of  said  Alex.  Sutton. 

The  defendants.  Shade  Wooten  &  Co.,  in  their  answer, 

after  admitting  their  endorsement  of  said  note  to  Thomas 

Sutton,    the    plaintiff's    intestate,    allege    an     agreement 

between  Jno.  D.  Walters  and  Thomas   Sutton  to  extend 

the  time  of  payment  of  said  note,  and  that  said  defendant 

Walters  paid  said  Thomas  Sutton  several  sums  of  money 
118—32 
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for  that  purpose  :  and  that  eaid  defendants,  Shade  Wooten 
&  Co.,  liad  given  said  Thomas  Sutton  notice  to  collect  said 
note  when  it  fell  due. 

The  plaintiff  oifered  said  note  in  evidence  and  stopped. 

The  defendant,  Alex.  Sutton,  put  on  as  a  witness  the 
defendant,  John  D.  Walters,  who  said  :  "  I  am  the  princi- 
pal to  the  note;  Alex.  Sutton  is  surety.  Shade  Wooten 
&  Co.  knew  Alex.  Sutton  was  surety." 

The  witness  was  then  asked  :  '*  Did  Thomas  Sutton, 
dec'd,  know  it?  "  {Objected  to  by  plaintiff ,  Objection  over- 
ruled and  plaintiff  excepted,) 

Witness  answered  :  "  Yes,  he  knew  it  before  he  got  the 
note.  Mr.  Sutton  lived  a  year  or  two  afterwards." 
{Objection:  overruled.     Exception.) 

"  Did  he  extend  the  time  of  payment  of  note  ?  "    "  Yes."    ^ 
{Objection  overruled.     Exception  by  plaintiff .) 
.    ''  I  put  the  credits  on  the  note  after  its  maturity.     The 
last  credit  was  not  dated';    was  made    after  maturity  and 
after  the  first  endorsement."  {Objection:  overruled.  Excep- 
tion by  plaintiff .) 

"  What  was  your  financial  condition  at  the  time  of  the 
maturity  of  the  note?"  "I  was  solvent  and  principal; 
was  solvent  at  the  time  of  the  credit.  Am  insolvent  now." 
{Question  and  answer  objected  to;  overruled.  Exception 
by  plaintiff .) 

John  D.  Walters  was  recalled  and  stated  :     "  There  was 

an  agreement  between  me  and  Thomas  Sutton,  dec'd,  that 

he  would  extend  the  time,  when  each  payment  was  made. 

My  recollection  is  the  last  payment    was  made  a   little  in 

advance.     The  credit  is  not  dated.     There  was  no  contract 

except  the  agreement   to    extend  the    payment.     I    owed 

him  no   other  debt.     I   think    the   interest    was   paid   in 

November."     All  the  evidence  of  this  witness  was  objected 

to  at  the  proper  time.  {Objection  overruled,  and  plaintiff 
excepted.) 
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Here  the  defendants  closed  their  case. 

The  plaintiff  announced  that  he  had  no  further  evidence. 
The  plaintiff  then  made  the  point  that  the  whole  of  the 
defendants'  evidence  failed  to  show  a  valid  contract  in  that 
they  had  failed  to  show  anv  time  of  forbearance  on  the 
part  of  the  plaintiff. 

His  Honor  then,  under  protest  of  the  plaintiff,  permit- 
ted the  defendants  to  again  recall  the  defendant,  John.  D. 
Walters,  who  said  :  "  He  (Sutton)  agreed  to  extend  the 
time  till  next  fall."  On  cross-examination  witness  said  : 
"He  agreed  to  extend  the  time  one  yesr  each  time." 
{Ohjeciion  hy  the  plaintiff  overruled.     Plaintiff  excepted,) 

The  issues  submitted  appear  in  the  opinion  of  the  Court. 
There  was  a  verdict  and  judgment  in  favor  of  the  defend- 
ants Alexander  Sutton  and  Shade  Wooten  &  Co. 

Plaintiff  Appealed. 

Mr.  R.  0,  Burton^  for  plaintiff  (appellant). 

Mr.  George  Rountree^  for  defendant. 

» 
Clark,  J. :  The  exceptions  based  upon  the  incompe- 
tency of  John  D.  Walters  as  a  witness  under  Section  590 
of  The  Code  are  without  merit.  That  Section  was  analyzed 
and  discussed  in  Bunn  v.  Todd^  107  N.  C,  266,  which  has 
been  since  cited  several  times  with  approval.  By  refer- 
ence to  that  decision,  and  indeed  to  the  very  words  of  the 
statute,  it  will  be  seen  that  t;hough  the  witness,  John  D. 
Walters,  is  a  party  to  this  action  and  is  testifying  as  to  a 
personal  transaction  between  himself  and  the  intestate  of 
the  plaintiff,  this  disqualifies  him  only  to  testify  ''  in  behalf 
of  himself  or  a  person  succeeding  to  his  title  or  interest." 
In  the  present  case  he  is  not  testifying  in  behalf  of  himself, 
for  he  does  not  contest  the  judgment  against  himself,  and 
his  interest  cannot  be  affected  in  any  way  by  this  testi- 
mony, nor  is  his  testimony  "  in  behalf  of  any  one  succeed- 
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ing  to  hifi  title  or  interest."  Whether  his  co-defendant, 
who  was  merely  his  surety  on  the  bond,  had  been  dis- 
charged by  an  extension  of  time  to  himself  as  the  princi- 
pal debtor  was  a  matter  which  in  nowise  affected  the  inter- 
est or  liability  of  the  witness.  Judgment  was  admitted  by 
him  in  favor  of  the  plaintiff,  and  that  liability  conld  not 
be  increased  or  affected  should  judgment  also  go  against 
the  surety,  nor  did  the  surety  in  any  sense  "succeed  to  his 
title  or  interest."  Whether  or  not  there  was  any  senti- 
mental consideration  moving  the  principal  debtor  to  wish 
to  absolve  his  surety  from  liability  was  a  matter  for  the 
jury,  like  all  other  questions  of  bias  affecting  the  credit 
of  a  witness,  but  there  was  no  legal  cause  rendering  him 
an  incompetent  witness. 

The  permission  of  the  court  to  recall  a  witness  after  the 
evidence  closed  was  a  matter  of  discretion  in  the  judge. 
Olive  V.  Olive,  95  N.  C,  485  ;  Pain  v.  Pain,  80  N.  C, 
322;  State  v.  King,  84  N.  C,  737.  It  is  for  this  very 
reason  that  additional  evidence  should  be  called,  if  obtain- 
able— that  an  exception  that  there  is  not  sufficient  evidence 
to  go  to  the  jury  must  always  be  made  before  verdict  in 
order  that  the  defect  can  be  supplied  if  possible,  since  the 
object  of  the  reformed  procedure  is  that  cases  shall  be  tried 
on  their  merits  and  parties  not  lose  their  rights  by  a  mere 
inadvertence.  This  has  been  repeatedly  decided.  State 
V.  Kiger,  115  N.  C,  746,  and  numerous  cases  cited  in 
Supplement  to  Clark's  Code,  p.  89. 

His  Honor  submitted  to  the  jury  the  following  issues: 
1.  "  Did  Alexander  Sutton  sign  the  note  to  Thomas  Sntton 
as  surety?"  Ans.,  "Yes."  2.  "Did  Thomas  Sutton 
agree  to  extend  the  time  of  the  payment  of  the  note  with- 
out the  knowledge  or  consent  of  Alexander  Sutton  and 
Shade  Wooten  I  "     Ans.,  "  Yes." 

The  issues  should   have    embraced    the   further   query 
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whether  such  suretyship  was  known  to  the  plaintiff  when 
he  gave  the  extension  of  time,  bat  the  defendant  neither 
tendered  such  issue  nor  excepted  to  the  failure  lo  do  so. 
Had  the  defendant  done  so,  the  court  would  have  had  an 
opportunity  to  correct  what  was  doubtless  an  inadvertence 
with  both  parties  as  well  as  the  court,  since  from  the  evi- 
dence and  the  charge  it  is  dear  that  all  parties  understood 
that  this  question  was  embraced  in  the  second  issue,  and 
indeed  the  fact  that  the  suretyship  was  known  to  the 
plaintiff  was  alleged  in  the  answer,  and  was  in  evidence 
for  defendant  and  was  not  contradicted  by  any  evidence 
for  the  plaintiff.  Had  the  other  issue  been  submitted  upon 
the  evidence,  if  believed  the  jury  must  have  found  it  for 
the  defendant.  The  case  has  gone  off  upon  the  very  issues 
of  fact  and  questions  of  law  in  actual  dispute  between  the 
two  parties. 

The  judge's  charge,  which  was  as  follows,  drew  the  atten- 
tion of  the  jury  to  this  matter  of  the  knowledge  of  the 
suretyship  by  the  plaintiff  even  if  there  had  been  any 
conflict  of  evidence  as  to  the  fact.  His  Honor  in  charg- 
ing the  jury  among  other  things  said  :  "  If  you  find  that 
Thomas  Sutton  received  interest  on  the  note  from  John 
D.  Walters  before  it  was  due,  and  that  in  consideration  of 
the  payment  of  interest  in  advance  by  Walters  the  said 
Sutton  agreed  to  extend  the  time  of  payment  without  the 
knowledge  or  consent  of  Alexander  Sutton  and  Shade 
Wooten  &  Co.,  and  if  you  find  from  the  evidence  that 
Thomas  Sutton,  knowing  that  Alexander  Sutton-  was 
surety,  agreed  with  Walters  to  forbear  and  extend  the 
time  of  payment,  in  consideration  that  Walters  would  pay 
the  interest  on  the  note  before  due  and  in  advance,  and  if 
the  interest  was  paid  as  agreed,  and  said  agreement  being 
made  without  the  assent  of  Alexander  Sutton  and  Shade 
Wooten  &  Co.,  then  the  said  Sutton  and  Wooten    ik   Co. 
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would  be  exonerated  from  all  liability,  either  as  sureties 
or  endorsers,  by  reason  of  such  extension  of  time."  The 
charge  is  correct.  Chemical  Co,  v.  Pegram^  112  N.  C, 
614;  Forbes  v.  Sheppard^  98  N.  C,  111;  Randolph  v. 
Fleming^  59  Ga.,  776  ;  Brandt  on  Suretyship,  Sec.  352. 
Nor  can  the  motion  for  judgment,  non  obstante  veredicto^  be 
allowed  here,  for  it  was  not  made  below,  and  no  exception 
therefore  taken  from  its  refusal.  No  points  can  be  taken  here 
(other  than  errors  upon  the  face  of  the  record  proper) 
which  do  not  appear  by  exception  below,  except  that  the 
complaint  does  not  state  a  cause  of  action,  and  that  the 
court  did  not  have  jurisdiction  of  the  subject  matter,  (Rule 
27,)  and  numerous  cases  cited  in  Clark's  Code,  (2nd.  Ed.,) 
pp.  380,  382,  697,  and  in  the  Supplement  to  same,  pp.  64 
and  103.  Besides,  the  motion  for  judgment  non  obstante 
verdicto,  had  it  been  made  below,  should  not  have  been 
allowed,  as  it  is  only  granted  where  the  plea  confesses  a 
cause  of  action,  and  the  matter  relied  on  in  avoidance  is 
insufficient.  Walker  v.  Scotty  106  N.  C,  57.  Here,  the 
answer  is  explicit  and  avers  the  knowledge  of  the  suretyship 
on  the  part  of  the  plaintiff  when  tlie  forbearance  was  given. 
A  defect  in  a  judgment  is,  it  is  true,  an  error  in  the  record 
proper,  and  may  be  taken  advantage  of  upon  inspection  of 
the  record,  but  such  judgment  must  be  construed  in  refer- 
ence to  the  pleadings,  evidence  and  charge,  and  not  with 
regard  to  the  issues  solely  ;  and,  so  construed,  there  appears 
no  error. 

No  Error. 
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H.  P.  HINSON  V.  R.  L.  SMITH  &  CO. 

Chattel  Mortgage — Possession  of  Mortgaged  Property — 
Actions  for  Damages^  Causa  Remota  and  Causa  Prox- 
ima — Rights  and  Remedies  of  Mortgagor  and  Mortga- 
gee inter  sese, 

1.  In  the  absence  of  an  express  stipulation  to  the  contrary,  the 

mortgagee  of  personalty  may  take  possession  of  it,  any  time 
before  or  after  condition  broken. 

2.  A  mortgagee  who  takes  possession  is  held  to  a  full  and  strict 

account  for  the  rents  and  use  of  the  property ;  for  not  only 
the  profits  actually  received,  but  for  the  value  of  any  rea- 
sonable and  prudent  use  to  which  he  might  have  put  the 
property  without  detriment  thereto. 

3.  A  mere  permission  granted  to  a  mortgagor  to  take  the  property 

to  his  home  is  not  such  a  stipulation  as  will  deprive  the 
mortgagee  of  his  legal  right  to  take  possession  under  his 
mortgage  whenever  he  'sees  fit  to  do  so. 

4.  The  rule  is  that  consequential  damages  in  an  action  of  tort 

must  be  the  proximate  consequence  of  the  act  and  not  the 
secondary  result  thereof. 

5.  Where  a  mortgagee  took  possession  of  a  horse  covered  by  the 

mortgage,  in  consequence  of  which  the  mortgagor  had  to 
walk  home  and  suffered  from  the  cold  during  his  walk  ;  Held, 
that  such  suffering  of  the  mortgagor  was  too  remote  to  be 
considered  by  the  jury  in  an  action  for  damages. 

6.  The  relations  existing  between  mortgagor  and  mortgagee,  the 

legal  status  of  each  as  to  the  other,  their  respective  rights 
and  remedies  with  respect  to  possession  of  the  mortgaged 
property,  whether  real  estate  or  personalty,  explained  by 
the  Chief  Justice. 

Civil  action,   tried   before    Graham,  «/.,    at   December 
Special  Term,  1895,  of  Greene  Superior  Court. 
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There  was    a    verdict    and    judgment   iri    favor    of   the 
plaintiff.     Defendants  appealed. 
The  facts  appear  in  the  opinion. 

Mr.  J,  B.  Batchelor^  for  defendants  (appellants). 
No  counsel,  contra. 

Faircloth,  C.  J.  :  Plaintiff  and  defendant,  exchanged 
horses  on  October  23,  1894,  and  as  "  boot  "  money  the 
plaintiff  gave  his  note  to  defendants  for  $50  and  secured 
the  same  by  a  mortgage  on  his  mare,  the  defendants 
having  warranted  her  ta  be  sound  except  in  one  eye.  The 
plaintiff  took  the  mare  home  and  became  dissatisfied  with 
her  qualities  and  returned,  and  some  unsuccessful  attempts 
to  exchange  again  were  made.  On  December  24, 1894,  the 
plaintiff  returned  to  Greenville  and  put  the  mare  in  a  sta- 
ble building  where  the  defendants  kept  a  livery  business. 
Plaintiff  asked  the  defendant  if  he  would  take  the  mare. 
He  replied, ''  Arc  you  going  to  pay  the  mortgage  note  that 
you  owe  us  for  the  mare  V  Plaintiff  said  "No,"  and  defend- 
ant said:  *' I  will  take  the  mare  if  you  don't  pay  it." 
Plaintiff*  said  :  "  If  you  do  1  will  sue  you."  Defendant 
took  the  mare  and  plaintiff  hired  another  horse  to  go  heme 
at  night.  Plaintiff  sued  for  damages  on  the  warranty 
and  for  the  t^eizure  of  the    niare. 

Among  other  issuer^,  the  court  submitted  these  :  "  8.  Did 
defendants  unlawfully  seize  the  mare  described  in  the  com- 
,  plaint  on  December  24, 1894  ?  "  "  9.  What  damage  if  any 
has  plaintiff  sustained  by  the  seizure  ?  " 

His  Honor  instructed  th(3  iurv  :  ''  If  the  defendants  took 
the  mare  from  Hinson  (the  plaintiff)  after  they  had  given 
him  permission  to  take  her  into  his  possession,  they  had  no 
right  to  do  so  as  mortgagees,  and  the  jury  will  respond  to 
the  8th  issue  '  Yes.'  "  All  the  issues  were  found  in  favor  of 
the  plaintiff. 


N.  C]  FEBRFARY  TERM,  1896.  505 

HiNSON  V.  Smith. 

We  are  uot  informed  by  the  argument  %vhen  the  note 
became  due  and  payable.  It  would  probably  be  correct 
to  presume  that  a  debt  is  due  at  the  tinie  of  its  creation, 
without  any  other  information,  but  to  give  the  plaintiff  the 
full  benefit  of  his  contention  we  will  assume  that  the  seiz- 
ure was  prior  to  the  maturity  of  the  note.  This  raises  the 
question  whether  a  mortgagee  of  personal  property  can  take 
it  into  his  possession  before  the  secured  debt  becomes  due, 
the  property  having  remained  in  the  mortgagor's  posses- 
sion until  the  seizure?  This  depends  Upon  the  nature  of 
the  mortgage  and  the  respective  rights  of  the  parties.  In 
some  of  the  states  a  mortgage  is  held  by  statutory  regula- 
tion or  judicial  construction  to  be  simply  a  lien,  leaving  the 
legal  estate  in  the  mortgagor.  In  North  Carolina  and  many 
other  states  the  common  law  prevails,  and  the  mortgage 
deed  passes  the  legal  title  at  once,  defeasible  by  the  sub- 
sequent performance  of  its  condition.  The  title  then  draws 
the  right  of  possession,  and  the  mortgagee  may  enter  into 
possession  of  the  property  at  once  or  at  any  time,  unless 
restrained  by  express  provision  or  necessary  implication, 
which  does  not  appear  in  the  case  before  iis.  1  Jones 
Mortgages,  Sec.  58.  ''  The  mortgagee  is  entitled  to  imme- 
diate possession  in  the  absence  of  any  agreement  to  the 
contrary.  He  may  enter  upon  the  estate  under  his  deed, 
even  before  condition  broken,  and  may  maintain  an  action 
against  the  mortgagoi  as  a  trespasser  if  he  refuses  to  yield 
possession/'  1  Jones,  supra,  (5th  Ed.,)  Sec.  702.  "  The 
right  of  possession  of  mortgaged  chattels  vests  in  the  mort- 
gagee immediately  upon  the  execution  of  the  mortgage  if 
there  be  no  express  or  implied  stipulation  in  it  to  the  con- 
trary, whether  the  mortgage  debt  be  due  and  payable  or 
not:     *     *     *     the  right  of  possession  follows  the  right  of 
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property."  Jones  on  Chattel  Mortgages,  (4th  Ed.,)  See. 
426  ;  Bracket  v.  Bullard^  12  Mete.,  (Mass.,)  308 ;  15  Am. 
&  Eng.  Enc.,  817,  and  note. 

"  Although  the  mortgagor  is  equitable  owner,  yet  the 
mortgagee  is  more  than  a  trustee  for  him,  for  a  trustee  is 
not  allowed  to  deprive  his  cestui  que  trust  of  his  possession, 
but  a  mortgagee  may  assume  the  possession  whenever  he 
pleases,  if  there  is  no  agreement  to  the  contrary,  and  in 
point  of  possession  the  mortgagor  is  tenant  at  will,  even 
in  equity,  for  a  coUrt  of  equity  never  interferes  to  prevent 
the  mortgagee  from  assuming  the  possession."  Coote  on 
Mortgages,  379  (324).  "  The  mortgagee,  as  against  the 
mortgagor  and  all  persons  claiming  under  him,  is  taken  to 
be  the  owner  of  the  fee  ;  and  as  the  right  of  possession  fol- 
lows the  right  of  property — if  tliere  is  no  stipulat  on  to 
restrain  it — he  is  entitled  to  possession  before  condition 
broken,  and  is  liable  to  be  dispossessed  only  by  performance 
of  the  condition  at  the  time  limited."  Erskine  v.  Town- 
send^  2  Mass.,  493,  and  numerous  subsequent  cases  in  that 
state. 

"  As  soon  as  the  estate  is  created  the  mortgagee  may 
immediately  enter  on  the  lands;  but  is  liable  to  be  dis- 
possessed, upon  performance  of  the  condition  by  the  pay- 
ment of  the  mortgage  money  at  the  day  limited.''  2  Bl. 
Com.,  158.  In  consequence  of  this  rule  it  became  usual  to 
stipulate  or  agree  that  the  mortgagor  shall  hold  possession 
till  the  day  assigned  for  payment. 

We  are  not  referred  to  any  decision  of  this  Court,  in 
which  the  precise  question  has  been  presented  and  dis- 
cussed, but  in  several  cases  the  question  is  assumed  to  be 
settled  in  the  affirmative.  In  Morrison  v.  McLeod^  2 
Ired.  Eq.,  108,  Ruffin,  C.  J.,  says:  ''Whatever  may  be 
the  rule  when  a  mortgagee  enters  into  possession  by  receipt 
of  the  rents  of  premises  occupied  by  tenants,  we  conceive 
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that  when  he  enters  by  taking  the  actual  possession  and 
oceupies  himself,  he  makes  himself  tenant  of  the  land 
and  subjects  himself  to  the  highest  fair  rent,  and  becomes 
responsible  for  all  such  acts  or  omissions  as  would,  under 
the  usual  leases,  constitute  claims  on  an  ordinary  tenant." 

In  Williams  y.  Bennett,  ^Ired.,  122,  Ruffin,  C.  J.,  says: 
"The  mortgagor  was  concluded  by  his  deed,  and  after  its 
execution  his  possession  is  by  consent  of  the  mortgagees  and 
is  in  law  their  possession."  In  Joyner  v.  Vincent,  4:  D.  & 
B.,  512,  the  property  mortgaged  being  a  slave,  Ruffin,  C. 
J.,  says:  *'  We  think  that  a  mortgagee  is  not,  under  any 
circumstances,  as  between  him  and  the  mortgagor,  obliged 
to  take  possession  before  a  forfeiture,  and  thereby  subject 
himself  unuecessarilv  to  an  account." 

In  Book  V.  FentresH,  Phil.  Eq.,  235,  Pearson,  C.  J.,  says  : 
"That  a  vendor  of  land,  who  has  let  the  purchaser  into 
possession  and  retains  the  legal  title  as  a  security  for  the 
payment  of  the  purchase-money,  occupies  the  relation  of  a 
mortgagee  when  the  mortgagor  is  in  possession,  and  has 
the  right  to  take  possession  at  any  time  and  go  into  the 
pernancy  of  the  profits,  and  may,  on  notice  given,  require 
the  tenants  to  pay  the  rent  to  him  to  be  applied  to  keep 
down  the  interest,  and  any  surplus  to  the  discharge  of 
principal." 

In  Jackson  v.  Hall,  84  N.  C,  489,  the  property  being 
a  mule.  Smith,  C.  J.,  says:  *' While  the  defendant 
invaded  no  right  of  the  mortgagor  in  taking  and  keep- 
infij  possession  until  the  day  ot  default,  whether  the 
property  was  or  was  not  in  danger  of  being  lost  or 
injured  *  *  *  and  was  bound  to  account  not  only  for 
profits  actually  received  but  for  the  value  of  any  rea- 
sonable and  prudent  use  to  which  it  could  have  been 
put  without  detriment  to  the  property  itself" 
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In  Coor  V.  Smithy  101  N.  0.,  261,  Merbimon,  J.,  says  : 
"  The  mortgagee,  as  such,  was  entitled  to  the  land,  and 
in  the  absence  of  agreement  to  the  contrary,  to  all  the 
<;rops  that  might  be  produced  upon  it  from  year  to 
year,  *  *  *  the  defendant  mortgagor  remained  in  pos- 
session of  the  land,  not  as  of  right,  but  by  permission 
of  the  mortgagee." 

The  principle  underlying  the  question  is  that  the  title 
to  property  carries  the  right  of  possession,  at  any  time, 
unless  there  is  a  stipulation  to  the  contrary.  This  works 
no  hardship,  as  the  mortgagee  is  held  to  a  full  and  strict 
account  of  the  rents  and  use  of  the  property,  which  may 
in  some  instances  discharge  the  principal  debt  sooner  than 
the  mortgagor  would  do,  when  he  would  be  entitled  to 
possession  with  an  unincumbered  title.  Allowing  the 
plaintiff  to  take  the  mare  to  his  home  could  not  am  unt 
to  a  stipulation  to  defeat  the  right  of  possession  in  the 
mortgagee.  There  was  no  agreement  as  to  the  length  of 
,  time  the  plaintiff  should  keep  the  property,  whether  until 
the  day  when  the  note  should  become  due  or  otherwise. 
It  was  a  simple  permission,  which  made  the  plaintiff  a 
tenant  at  will  or  sufferance. 

His  Honor's  instruction  on  the  Sth  issue  was  therefore 
-erroneous. 

The  court  also  instructed  the  jury  on  the  9th  issue  that 
if  the  plaintiff  suffered  from  the  cold  in  making  his  trip 
to  his  home  that  night,  they  should  award  such  damages 
on  that  account  as  they  might  conclude  he  was  justly 
entitled  to.  There  was  error  in  that  respect.  The  rule  is 
that  conse(|uential  damage  in  an  action  ot  tort  must  be 
the  proximate  consequence  of  the  act  and  not  the  second- 
ary  result   thereof.     The    latter    was    the    result    in    this 

•/ 

instance.     Sledge  v.  Reid^  73  N.  C,  440. 

Error. 
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ALBERT  HALL  v.  E.  A.  LEWIS. 

Pleading — Dealings  between  Assignee  of  Mortgage  and 
Mortgagor-^ Fraud  and  Undue  Influence, 

1.  One  who  purchases  and  takes  an  assitniment  of  a  mortgage 
stands  in  the  same  relation  to  the  mortgagor  as  did  the  origin 
nal  mortgagee;  and  his  subsequent  purchase  of  the  equity  of 
redemption  from  the  mortgagor  is  presumed  to  be  fraudu- 
lent and  oppressive. 

2.  A  complaint  by  a  mortgagor  to  set  aside  a  deed  made  by  him  to 
the  mortgagee  for  the  equity  of  redemption  is  not  defective 
because  it  fails  to  allege  that  a  clause  of  defeasance  was 
omitted  from  the  deed  by  fraud,  inadvertence  or  mistake. 

3.  A  mortgagor  who  conveys  his  equity  of  redemption  to  the 
mortgagee  by  absolute  deed  has  a  right  to  redeem,  notwith- 
standing such  deed,  unless  the  mortgagee  rebuts  the  pre- 
sumption of  fraud,  which  such  a  transaction  raises  in  equity, 
by  proving  its  bona  fides  ;  that  is,  that  he  had  dealt  fairly 
and  openly  with  the  mortgagor. 

4.  A  mortgagee  who  purchases  the  equity  of  redemption  from  the 
mortgagor, under  circumstances  which  render  the  transaction 
one  which  will  not  be  sustained  in  equity,  has  no  rigbt  to 
compensation  for  betterments  put  upon  the  property  after 
it  was  conveyed  to  him.  He  is  held  to  notice  of  the  invalidity 
of  such  a  purchase  and  title. 

5.  It  seems  that  a  defendant  can  make  the  point  that  the  com- 
plaint does  not  set  out  a  cause  of  action,  or  entitle  plaintiif 

to  such  relief  as  he  demands,  by  a  motion  for  judgment  non 
obstante  veredicto^  which  will  be  treated  as  a  demurrer. 

6.  The  rule  that  there  should  be  allegata  as  well  as  probata  is  one 
j  of  practice  and  it  is  a  question  **  whether  this  rule  ^will  not 

I  give  way  to  that  great  principle  of  equity  tnat  will  enforce 

i  the  specific  performance  of  contracts  where  the  contract  la 

not  denied. ^^ 
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'7.  A  parol  contract  for  the  8ale  of  land  will  be  enforced  if  it  is  not 
denied.  If  it  is  denied,  itcannot  be  proved  under  the  statute 
of  frauds. 

Civil  action,  tried  before  Graham^  Judge^  at  the  Fall 
Term,  1895,  of  Sampson  Superior  Court. 

The  plaintiff  owed  a  debt,  secured  by  mortgaoje  on  land, 
to  one  W.  A.  Dunn,  receiver,  <fec.,  and  applied  to  the 
defendant  to  take  up  said  mortgage  debt.  The  defendant 
took  up  said  debt  and  mortgage,  paying  W.  A.  Dunn  the 
amount  due  thereon,  which  was  $80.42,  and  soon  thereafter 
the  plaintiff,  under  the  circumstances  detailed  in  the  evi- 
dence, executed  to  the  defendant  a  deed,  absolute  in  form, 
to  the  same  land,  reciting  therein  a  consideration  of  one 
hundred  and  twenty-five  dollars,  and  thereupon  the  defend- 
ant delivered  to  the  plaintiff  the  said  note  and  mortgage. 

The  court  submitted  the  following  issues  to  the  jury: 

"  Did  the  defendant  agree  with  the  plaintiff  that  the 
defendant  would  pay  off  the  note  and  mortgage  to  the 
'Clinton  Loan  Association  and  take  a  deed  in  fee-simple  for 
the  land,  and  that  it  would  be  as  good  as  a  mortgage  if 
Ans.,  '  Yes.'  "  (W.  A.  Dunn  was  receiver  of  the  said  asso- 
ciation.) 

The  defendant  excepted  to  this  issue,  npon  the  ground  that 
it  appeared  on  the  face  of  the  complaint  that  both  plaintiff 
and  defendant  knew  at  the  execution  of  the  deed  that  the 
same  was  an  absolute  deed,  and  the  fact  that  the  plaintiff 
executed  said  deed  under  the  persuasion  of  the  defendant 
that  it  would  be  as  good  as  a  mortgage  could  make  no 
difference.  The  court  overruled  this  exception,  submitted 
the  issue,  and  the  defendant  excepted. 

The  plaintiff,  Albert  Hall,  testified  :  "  The  defendant 
told  m^  that  ^  deed  would  be  cheaper  than  a  mortgage  and 
would  be  just  as  good;  that  all  he  wanted  was  his  money 
and  interest,  and  that  he  did  not  want  the  land.     Defend- 
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ant  paid  Mr.  Dann  the  amount  due  on  the  mortgage, 
($80.42,)  and  Mi.  Dunn  assigned  the  mortgage  to  the 
defendant.  I  got  Lewis  to  come  with  me  and  paid  him 
$1.50  for  coming.  He  went  back  home  with  me  and  the 
deed  was  fixed  up;  I  cannot  read  writing,  and  was  not 
informed  that  $125  was  put  in  it  before  I  signed  it.  My 
wife  was  not  at  home  at  the  time,  but  she  came  next  morn- 
ing, and  I  told  her  she  must  go  to  Autry,  the  justice  of 
the  peace  before  whom  I  signed  the  deed,  and  sign  it;  she 
did  so.  Lewis  was  to  wait  until  November  for  me  to  pay 
him;  he  said  he  wanted  nothing  but  his  money  and  the 
interest.  I  tendered  the  money  to  him  in  November,  but 
he  then  claimed  that  I  must  pay  him  $280.  Lewis  never 
paid  but  $80.42  to  take  up  the  mortgage,  and  I  did  not 
owe  anvthine:  else;  the  consideration  of  $125  in  the  deed 
was  put  there  without  my  knowledge  or  consent.  Lewis 
said  he  would  take  a  deed  and  would  not  bother  with  a 
mortgage — that  a  deed  would  be  the  same  thing." 

The  defendant  here  admitted  that  he  had  only  paid 
$80.42  to  take  up  the  mortgage. 

Mrs.  Isabella  Hall,  \\iq  ferae  plain tiif,  testified  :  "  I  was 
not  at  home  when  Mr.  Lewis  and  my  husband  came  back 
that  night,  but  I  came  back  next  morning,  and  my  hus- 
band told  me  he  had  got  Mr.  Lewis  to  take  the  land  in 
hand.  He  gave  me  a  paper  and  I  took  it  to  Mr.  Autry, 
J.  P.  1  cannot  read.  He  did  not  send  it.to  me,  nor  did 
any  one  else." 

R.  0.  Autry,  the  justice,  testified  :  '•  I  met  Lewis  and  Hall 
about  dark  that  night,  on  their  way  from  Clinton,  about 
two  miles  from  Hall's  house.  Lewis  got  me  to  go  with  him 
to  Hall's  house.  He  said  he  had  paid  out  $125  that  day  for 
Hall,  and  he  wanted  the  papers  fixed  while  things  were  hot. 
Hall's  wife  was  not  at  home.  I  put  in  the  $125  at  the 
request  of  Lewis.     No  one  told  Hall  the  consideration,  that 
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I  know  of.  Hall  was  not  present  when  Lewis  told  me  he 
had  paid  the  $125.  Next  day  Hall's  wife  came  and  signed 
the  deed.  It  was  not  read.  Upon  leaving  she  asked  me 
how  mnch  was  still  due  on  the  land,  and  T  told  her  Mr. 
Hall  said  about  $80.  Hall  had  told  me  what  a  time  he 
had  getting  it  fixed  np,  but  that  he  had  got  it  down  to  $80, 
and  Mr.  Lewis  had  paid  that." 

H.  I.  Hall  testified  :  "  I  am  no  kin  to  plaintiff.  In  Spring 
of  1893  plaintiff  told  me  that  he  had  got  his  land  safe; 
that  Mr.  Lewis  had  helped  him.  That  Lewis  would  not 
take  a  mortgage;  said  that  deed  would  amount  to  the  same 
thing  and  be  cheaper  for  both.  The  place  is  worth  about 
$300." 

Hinton  Faircloth  testified:  "In  the  Fall  of  1803  I  heard 
Lewis  say  that  he  would  let  Hall  have  his  land  back  when 
he  paid  him  his  money.  Hall  said  that  Lewis  had  taken 
up  the  mortgaere  and  was  going  to  give  him  a  chance  ;  that 
he  had  got  it  down  to  $80.42." 

The  defendant  testified  that  plaintiff  had  come  to  him 
in  April,  1893,  and  a  few  days  before  his  land  was  to  be 
sold  by  Dunn  and  told  him  of  it,  and  wanted  defendant 
to  let  him  have  money  to  pay  the  debt  and  save  the  land 
from  sale,  and  to  hold  the  mortgage  until  the  defendant 
should  be  repaid  by  plaintiff;  that  he  told  plaintiff  he 
would  not  do  that,  but  would  buy  the  land  at  $125,  and 
would  pay  off  tl^e  mortgage,  and  that  plaintiff  could  arrange 
the  balance  of  the  purchase-money  afterwards  ;  that  plaint- 
iff must  make  him  a  deed,  that  he  would  not  take  a  mort- 
gage ;  that  plaintiff  agreed  to  this,  and  they  both  went  to 
Dunn,  and  defendant  paid  the  debt  and  took  the  mort- 
gage assigned  to  himself,  to  hold  only  until  he  could  get 
the  deed  from  the  plaintiff;  that  they  went  home  ;  plaintiff 
had  the  deed  executed,  and  delivered  same  to  defendant, 
and  defendant  at  the  same  time  delivered   to  the  plaintiff 
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the  Dnnn  mortgage  and  note,  all  in  accordance  with  the 
understanding  of  the  parties  ;  that  after  this  was  done  the 
plaintifl'  wanted  the  defendant  to  give  him  a  chance  to 
buy  the  land  back,  and  defendant  told  plaintiff  that  he 
could  remain  on  the  land  until  the  first  of  next  vear  and 
make  his  crop  for  the  balance  of  the  purchase-money, 
about  forty  dollars,  after  paying  some  expenses,  and  that 
if  plaintiff  would  pay  him  for  the  land,  i?125,  i)y  the  end 
of  the  year  ho  would  sell  the  land  back  to  him  and  make 
him  a  deed.  The  plaintiff  agreed  to  this,  remained  in 
possession  until  the  end  of  the  year,  made  and  gathered 
the  crop,  and  voluntarily  abandoned  the  possession  and 
built  upon  and  moved  t©  another  tract  of  land  ;  that 
defendant  then  took  possession  of  land  and  has  made  large 
and  valuable  improvements  on  the  land  without  any  notice 
of  any  claim  on  the  part  of  the  plaintifi'  until  the  com- 
mencement of  this  action.  The  defendant  then  offered  to 
prove  the  nature  and  value  of  the  improvements  made  by 
him  on  the  land  before  suit.  The  court,  on  objection  by 
plaintiff,  ruled  out  the  testimony,  remarking  that  a  mort- 
gagee was  not  entitled  to  anything  for  improvements  he 
might  put  on  the  land.  The  defendant  excepted,  and 
contended  that  in  ruling  out  this  evidence  upon  the  ground 
indicated,  his  Honor  had  anticipated  the  verdict  of  the 
jury  upon  the  issue  submitted,  to-wit :  Was  the  deed  in 
question  intended  to  operate  as  a  mortgage?  and  while 
the  question  of  the  admissibility  of  this  evidence  was 
under  discnssion  by  his  Honor  and  the  defendant's  coun- 
sel, his  Honor  remarked  that  the  plaintiff  and  his  wit- 
nesses having  testified,  and  the  defendant  having  been 
examined  in  his  own  behalf,  and  having  testified  that 
plaintiff  came  to  him  and  asked  him  to  take  up  the  mort- 
gage held  by  the  Clinton  Loan  Association  against  plaint- 
iff; that  he  told  him  that  he  would  pay  off  the  amount 
118—33 
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due,  $80.42,  but  would  take  a  straightout  deed  for  the 
land  ;  that  he  did  pay  off  tlie  180.42,  and  the  note  and 
mortgage  were  signed  to  hini,  and  that  he  then  had  a  deed 
prepared  from  plaintiff  and  wife  for  the  land,  in  which  the 
consideration  was  expressed  at  $125,  with  the  assent  of 
the  plaintiff;  and  that  defendant,  upon  the  execution  of  said 
deed,  agreed  with  the  plaintiff  that  he  might  redeem  said 
land  at  $125, — he  should  charge  the  jury  that  if  they 
believed  the  testimony  of  the  defendant,  construed  and 
taken  in  connection  with  tliat  offered  by  the  plaintiff,  then 
they  should  find  the  said  deed,  though  absolute  on  the 
face,  was  intended  as  a  mortgage,  and  if  they  should  find 
that  said  deed  was  intended  by  the  parties  to  serve  the 
place  of  the  mortgage,  they  should  find  this  issue  in  favor 
of  the  plaintiff.  The  jury  found  this  issue  in  favor  of  the 
plaintiff.  The  defendant  contended  that  judgment  ought 
to  be  entered  for  defendant,  notwithstanding  the  verdict, 
for  that  it  appeared  in  the-  pleadings  and  in  the  evidence 
that  both  parties  knew  at  the  execution  of  the  deed  that 
it  was  an  absolute  deed,  and  the  fact  that  it  was  intended 
to  operate  as  a  mortgage  would  not  entitle  plaintiff  to  call 
on  the  court  to  declare  it  a  mortgage. 

His  Honor  refused  the  contention  and  gave  judgment  for 
the  plaintiff.  The  defendant  further  excepted  to  said  judg- 
ment upon  the  ground  that  it  appears,  in  the  case  made  by 
the  plaintiff,  that  the  legal  title  to  said  land  is  in  Dunn,  the 
receiver. 

Appeal  by  defendant. 

Mr.  J,  D.  Kerr^  foi  plaintiff. 

Mr,  J.  Z.  Stewart^  for  defendant  (appellant). 

FuRCHES,  J.  :  The  evidence  in  this  case  creates  a  strong 
impression  upon  the  minds  of  the  Court  of  palpable  fraud 
on  the  part  of  defendant,  from  which  a  Court  of  Equity 
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should  give  relief.  After  the  verdict  of  the  jury,  the 
defendant  raoved  for  judgment  non  obstante  veredicto^  for 
the  reason  that  the  complaint  did  not  8tate  a  cause  of  action 
in  that  it  did  not  allege  that  the  condition  and  clause  of 
defeasance  in  his  deed  were  '^  omitted  by  fraud,  inadvert- 
ence or  mistake,"  and  cites  Norris  v.  McLarri^  104  N.  C, 
lol),  for  this  position.  We  do  not  admit  that  fraud  is  not 
alleged  in  the  complaint  ;  and  therefore  it  does  not  become 
onr  duty  to  cons^'der  whether  Norris  v.  McLam^  supra^ 
was  put  on  the  first  principles  of  equity  or  not.  It  is 
true  that  the  general  rule  is  that  there  should  be  allegata 
as  well  as  probata.  But  this  is  a  rule  of  practice  and 
the  question  is,  Whether  this  rule  of  practice  would  not 
give  way  to  that  great  principle  of  equity  that  will  enforce 
the  specific  performance  of  contracts  where  the  contract  is 
not  denied.  A  parol  contract  for  the  sale  of  land  will  be 
enforced  if  it  is  not  denied.  Bonham  v.  Craig^  80  N.  C, 
226.  If  it  is  denied  it  cannot  be  proved  under  the  statute 
of  frauds,  and,  of  course,  cannot  be  enforced.  But  this  is 
because  the  contract  is  denied  and  cannot  be  proved. 

Then,  to  take  this  complaint  as  upon  demurrer,  why 
should  it  .not  be  enforced  ?  A  demurrer  admits  the  facts, 
and  defendant's  motion  must  be  put  on  the  same  ground. 
But,  if  we  take  it  in  connection  with  the  evidence  of  the 
plaintifl^  that  the  defendant  agreed  to  take  up  the  mort- 
gage of  the  Clinton  Loan  Association,  on  which  there  was 
only  $80.42  due,  and  to  hold  it  until  he  could  pay  him  ; 
that  defendant  said  to  plaintiff"  that  he  would  not  take  a 
mortgage  from  plaintiff*  to  secure  him,  but  would  take  a 
deed  which  would  be  the  same  thing  in  eff'ect,  and  it  would 
be  cheaper  for  both  ;  that  defendant  procured  the  deed  to 
be  written  and  had  the  consideration  stated  to  be  $125, 
without  the  knowledge  of  defendant,  as  he  alleges;  that 
it  was  not  read   over  to  him,  and  he  could  not  read  ;  that 
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plaintiflTs  wife  went  the  next  day  and  signed  it  without  its 
ever  being  read  to  her,  and  she  cannot  read,  and  the  jus- 
tice who  took  her  acknowledgment  testified  that  he  did  not 
read  it  to  her,  and  that  after  she  had  signed  and  acknowl- 
edged the  same  she  asked  how  much  was  still  due  on  the 
land,  and  he  told  her  that  her  husband  had  told  him  **  about 
$80,"  and  that  plaintiff  continued  to  live  on  the  land  and 
make  a  ci'op. 

And  now  w^e  are  asked  to  say  that  all  this  does  not 
amount  to  an  allegation  of  fraud  ! 

There  are  some  expressions  used  by  the  court  on  the 
trial  that  might  be  subject  to  criticism  but  for  the  admitted 
fads  on  the  part  of  defendant.  For  instance,  when  the 
defendant  oifered  evidence  for  the  purpose  of  showing 
that  he  had  put  valuable  improvements  on  the  land, 
and  the  court  in  rulinjj^  out  this  evidence  remarked  *' that 
a  mortgagee  was  not  entitled  to  anything  for  improvements 
he  put  on  the  land,"  and  when  he  said  that  he  should  charge 
the  jury  "  that  if  they  believed  the  testimony  of  the  defend- 
ant, construed  and  taken  in  connection  with  that  oftered 
by  the  plaintiff,  then  they  should  •  find  the  said  deed, 
though  absolute  on  its  face,  was  intended  as  a  mortgage." 
There  was  no  error  in  the  court's  excluding  the  evidence 
offered  to  show  improvements.  The  error,  if  any,  was  in 
the  judge's  expressing  an  opinion  as  to  a  fact  upon  which 
the  jury  had  to  pass,  and  in  the  court's  grouping  together 
the  evidence  of  the  plaintifi*,  "  taken  in  connection  with 
that  of  the  defendant,"  when  defendant  contends  that  the 
defendant's  evidence  was  contradictory  of  that  of  the  plaint- 
iff*, and  the  jury  should  have  been  so  instructed. 

But  when  we  consider  that  the  defendant  admitted  that 
he,  at  the  request  of  plaintiff",  paid  the  Clinton  Loan  Asso- 
ciation $80.42,  and  had  the  mortgage  and  debt  assigned  to 
him,  the  law  at  once  created  the  fiduciary  relation  of  mort- 
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gagor  and  mortgagee  between  the  plaintiff  and  the  defend- 
ant. And  this  being  so,  the  deed  from  plaintiff  could  only 
be  a  purchase  of  plaintiff's  reversionary  interest  in  the  land, 
which  the  law  presumed  to  be  fraudulent,  and  the  burden 
was  upon  the  mortgagee  (the  defendant)  to  show  the  bona 
fides  of  the  transaction.  McLeod  v.  Bullard^  84  N.  C,  615. 
And  it  was  not  only  the  right  but  the  duty  of  the  court  to 
have  instructed  the  jury  to  that  effect.  And  we  find  noth- 
ing in  what  the  judge  said  that  goes  to  the  extent  of  the 
rule  laid  down  by  the  Court  in  McLeod  v.  Billiard^  supra. 
So,  if  there  was  error  in  whit  the  judge  said  as  pointed  out 
by  defendant,  it  was  harmless,  as  it  was  the  duty  of  the 
judge  to  tell  the  jury  that  the  law  presumed  the  transac- 
tion to  be  fraudulent  on  the  part  of  defendant,  and  it 
devolved  on  him  to  rebut  this  presumption  by  proving  the 
bona  fides  of  the  transaction — that  is,  that  he  had  dealt 
fairlv  and  openly  witFi  plaintiff — that  he  had  explained 
why  it  was  that  he  caused  ^125  to  be  stated  a.-  the  consid- 
eration when  he  only  paid  8'^0.42 — that  it  was  a  bona  fide 
purchase  for  |»lti5 — why  it  was  that  he  charged  the  plaint- 
iff ?l. 50  for  his  time  and  trouble  in  going  with  plaintiff  to 
take  up  the  old  mortgage — that  he  had  given  a  reasonably 
fair  price  for  the  land,  (shown  to  be  worth  ^800  by  uncon- 
tradicted evidence,)  and  that  he  had  paid  the  plaintiff  at 
least  the  difference  between  $80.42  and  >>125. 

And  as  defendant  had  offered  no  evidence  as  to  the  >n1.50 
paid  him- for  his  time,  and  no  v-vidence  to  show  or  tending 
to  show  that  the  land,  for  which  he  ])aid  only  $80.42,  is  not 
worth  $300,  it  was  the  duty  of  the  court  to  charge 
the  jury  that  defendant  had  not  rebutted  the  presumption 
of  fraud  the  law  put  upon  him,  and  it  was  their  duty  to 
return  a  verdict  for  plaintiff — even  to  say  nothing  of  the 
other  evidences  of  fraud    in  the   case,  upon  which  defend- 
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ant's  evidence  hardly  amounted  to  a  scintilla,  a  shadow,  a 
pretense. 

In  our  opinion  this  is  not  a  case  in  whch  defendant  is 
entitled  to  pay  for  improvements.  He  was  bound  in  law 
to  know  his  title  was  not  good,  and  there  was  no  error  in 
refusing  to  hear  evidence  as  to  improvements.  The  judg- 
ment must  be  aiBrmed. 

Affirmed. 


A.  M.  LEE,  and  others  v.  L.  A.  McKOY,  Executrix,  THOMAS  H. 

McKOY,  and  otkers. 

The  Code,  Sectio?is  153  (2),  162,  1436,  U74— Statute  of 
Limitations — Liability  of  Heir  for  Ancestor'' s  Debts — 
Remedies  of  Creditors  Against  Estates  of  Deceased  Per- 
sons— Sipne  w  Badger  Overruled, 

1.  The  Statute  of  Limitations  is  suspended  by  Tke  Code,  Section 
162,  in  the  following  cases  :  (1)  When  the  person  against  whom  a 
cause  of  action  exists  becomes  a  non-resident,  whetlier  he  remain 
continuously  absent  for  a  year  or  occasionally  visits  the  State  ; 
(2)  When  such  person  retains  his  residence,  but  is  absent  from 
the  State  continuously  for  one  year  or  more. 

2.  If  a  party  is  a  non-resident  of  the  State  where  the  cause  of  action 
accrues,  the  ''  return  to  the  State,^^  specified  in  Section  162  as  nec- 
essary to  put  the  Statute  of  Limitations  in  motion,  is  a  return, 
animo  manendi,  not  a  casual  appearance  in  the  State,  passing 
through  it,  or  even  making  a  visit  here. 

8.  A  judgment  against  the  personal  representative  on  a  debt  of 
his  intestate  is  an  estoppel  upon  the  real  representative,  and  in 
the  absence  of  fraud  or  collusion  is  not  open  to  a  plea  of  the  Stat- 
ute of  Limitations  on  the  part  of  the  real  representatives. 
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4.  If  an  action  is  brought  by  a  creditor  against  the  personal  repre- 
sentative of  his  deceased  debtor  within  seven  years,  &c.,  but  by 
delays  in  the  courts  judgment  is  not  obtained  until  after  seven 
years,  the  real  representative  is  not  protected  by  the  Statute  of 
Limitations  when  it  is  sought  to  subject  the  decedent^s  lands  to 
the  payment  of  such  debt. 

5.  Upon  the  death  of  a  debtor,  the  creditor's  remedies  are  prima- 
rily against  the  personal  representative  ;  he  cannot  maintain  an 
action  against  the  real  representative  until  the  personal  estate 
has  been  exhausted  ;  or,  if  that  has  been  wasted,  until  the  bond 
of  the  personal  representative  has  been  exhausted ;  but  he  may 
sue  both  the  personal  and  real  representative  in  one  action  in 
order  to  avoid  circumlocution. 

6.  It  is  the  duty  of  the  personal  representative  to  take  appropriate 
steps  to  subject  the  real  estate  of  decedent  to  the  payment  of 
debts.  If  he  is  derelict  in  this  matter,  the  creditor  hart  a  remedy 
to  enforce  a  sale  of  the  real  estate  under  Sections  1436,  1474,  The 
Code. 

7.  The  decision  in  8yme  v.  Badger,  96  N.  C,  197,  as  to  the  seven- 
year  Statute  of  Limitations  seems  to  have  been  founded  upon  a 
mistaken  line  of  reasoning,  and  having  been  several  times 
doubted  in  former  decisions,  is  now  positively  overruled,  as  is 
also  the  case  of  Andres  v.  Powell,  97  N.  C,  155.  The  ruling  in 
8yme  v.  Badger  would  bar  a  cause  of  action  before  the  right  to 
sue  on  it  had  accrued. 

Civil  action,  tried  before  Graham,  tf,y  and  a  jury,  at 
Fall  Term,  1895,  of  Sampson  Superior  Court. 

A.  A.  McKoy  died  November  11,  1885,  seized  of  real 
and  personal  property.  On  November  13,  18S5,  L.  A. 
McKoy  qualified  as  executrix  under  his  last  will  and  tes- 
tament, and  on  the  19th  made  advertisement  for  creditors. 

On  February  11,  1892,  plaintiff  A.  M.  Lee  recovered 
judgment  before  a  justice  of  the  peace  against  defendant 
executrix  on  a  note  under  seal,  due  January  1,  1883,  for 
$74.49,  and  on  an  account  due  at  his  death  $106.53,  which 
were  docketed  in  the  superior  court  on  February  11, 
1892. 
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On  April  22,  1892,  an  action  was  instituted  against 
defendant  executrix  by  A.  M.  Lee,  for  himself  and  all 
other  creditors,  to  enforce  said  judgments. 

Under  an  order  of  court,  F.  R.  Cooper  was  appointed 
referee  to  take  and  state  an  account. 

At  the  hearing  the  accounts  of  the  other  plaintiffs  were 
passed  upon,  as  set  forth  in  the  report  of  the  referee. 

It  appeared  from  said  report  that  such  assets  as  had  gone 
into  the  hands  of  the  executrix  were  wasted,  and  that  she 
was  insolvent. 

Whereupon  an  order  was  issued  making  Thos.  H.  McKoy 
and  A.  McK.  Griggs,  heirs-at-law  and  devisees  of  A.  A. 
McKo}',  and  L.  A.  JdcKoy,  guardian  ad  liteiu  of  A.  McK. 
Griggs,  parties  defendant,  and  that  summons  issue. 

On  January  28,  1^95,  Thos.  H.  McKoy  was  brought 
into  court,  and  September  25,  1895,  defendant  A.  McKoy 
Griggs  and  his  guardian  were  likewise  brought  into  court. 

Their  answers  were  filed  on  the  above  respective  dates, 
and  they  plead  that,  under  The  Codt^  Section  153,  Sec.  3, 
their  lan<ls  (*ould  not  be  champed  with  their  ancestors  debts. 

Plaintiffs  reply  that,  at  the  time  of  the  death  of  his  father, 
A.  A.  McKoy,  and  for  many  years  thereafter,  Thomas  IT. 
McKov  was  a  non-resident  of  tlie  State,  and  the  statute 
does  not  a})ply  to  him  ;  Thomas  H.  McKoy  denies  that  he 
was  a  non-resident,  and  alleges  that  he  never  gave  up  his 
residence  in  Sami)Son  county,  and  that  at  no  time  was  he 
ever  absent  from  the  State  as  much  as  twelve  months  con- 
tinuouslv. 

The  following  issue  was  submitted  to  the  jury,  to  which 
they  responded  in  the  affirmative  : 

Did  plaintiff's  cause  of  action  against  defendant  accrue 
more  than  seven  years  prior  to  service  of  summons  on  T. 
11.  McKoy  ^ 

Several  witnesses  were  examined  as  to  the  residence  of 
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Thomas  H.  McKoy,  how  frequently  he  visited  the  State, 
the  duration  of  his  absences  from  and  stays  in  the  State. 
Upon  the  close  of  the  evidence  the  court  charged  the 
jury:  That  if  they  believed  the  evidence  introduced  by 
the  plaintiffs,  then  Thos.  H.  McKoy  was  not  continuously 
abseut  from  this  State  for  more  than  one  year  since  the 
cause  of  action  accrued,  and  therefoie  the  time  that  he 
was  absent  from  the  State  should  not  be  deducted  from 
the  date  at  which  the  various  causes  of  action  accrued,  and 
if  that  was  not  done,  then  the  said  causes  of  action  were 
barred  by  the  Statute  of  Limitations,  and  they  should 
answer  the  issue  '*  Yes." 

Plain  iffs  objected  to  the  charge,  and  excepted.  There 
was  a  verdict  and  judgment  for  the  defendants.  Plaintiffs 
appealed. 

As  the  decision  of  the  court  is  based  upon  a  construc- 
tion of  the  statutes,  and  does  not  turn  upo  »  the  statements 
as  made  bv  the  witnesses,  it  is  deemed  unnecessarv  to  set 
out  the  testimony  here. 

The  referee's  report  shows  other  debts  outstanding 
asrainst  the  estate  of  A.  A.  McKoy :  the  facts  as  to  these 
debts  sufficiently  appear  in  the  opinion  of  the  Court. 

Messrs.    T.  M.  Lep^  R,  O.  Burton   and   «/.  D.  Keri\  for 

plaintiffs  (appellants). 

MefisvM.  U.  E,  Fahon  and  Allen  c&  Dortch^  for  defend- 
ants. 

Clark,  J.  :  The  Corh\  Sec.  162,  provides  that  if,  after 
a  cause  of  action  accrues  against  any  person,  he  shall 
depart  from  and  reside  out  of  the  State  or  remain  continu- 
ously absent  from  the  State  for  the  space  of  one  year  or 
more,  the  time  of  his  absence  shall  not  be  counted  as  any 
part  of  the  time  limited  for  the  commencement  of  the 
action.     When   a  person    beconies  a   non-resident   of  the 
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State  it  is  not  necessary  that  he  should  remain  continu- 
ously out  of  the  State  oue  year  to  stop  the  running  of  the 
statute,  nor  would  occasional  visits  to  the  State  put  the 
statute  in  motion.  Armjield  v.  Moore,  97  N.  C,  34. 
While  he  is  a  non-resident,  and  from  the  time  he  becomes 
such,  the  statute  is  ipso  facto  suspended.  When  a  per- 
son, though  still  retaining  his  residence  in  the  State,  is  con- 
tinuously absent  from  it  for  one  year,  the  statute  ;s  sus- 
pended during  such  continued  absence.  Armjield  v. 
Moore,  supra.  His  Honor  erred  in  putting  only  the  latter 
theory  to  the  jury.  There  being  evidence  tending  to  show^ 
that  Thomas  H.  McKoy  was  a  non-resident,  of  the  State,  it 
was  error  to  instruct  the  jury  that  if  he  had  not  been  con- 
tinuously absent  ftom  the  State  for  more  than  one  year  the 
statute  had  not  been  suspended.  If  the  party  is  a  non- 
resident of  the  State  when  the  cause  of  action  accrues,  the 
'**return  to  the  State,"  specified  by  Section  162  as  neces- 
sary to  put  the  statute  in  motion,  is  a  return  with  a  view- 
to  residence,  not  a  casual  appearance  in  the  State,  passing 
through  it,  or  even  making  a  visit  here.  Armjield  v. 
Moore,  supra. 

The  instruction  was  also  erroneous  in  charginsr  that,  if 
Thomas  H.  McKoy  had  not  been  continuously  absent  from 
the  State  for  one  year,  the  causes  of  action  were  barred^ 
for  the  further  re^ison  that,  judgment  having  been  obtained 
against  the  administratrix  on  two  of  the  claims  within 
seven  years  next  after  her  qualification,  and  there  being 
no  exception  to  the  finding  of  fact  by  the  referee  that  there 
was  no  personal  estate  to  pay  said  debts,  and  it  being 
admitted  that  the  executrix  had  no  funds  in  hand  and  was 
insolvent,  it  was  not  open  to  the  heirs-at-law  to  plead  the 
Statute  of  Limitations  against  such  judgments,  there  being 
no  allegation  of  collusion.  Brittain  v.  Dickson,  104 N.  C, 
547;    Woodlief  w  Bragg,  108  N.  C,  571,  citing  Speer  v. 
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James,  94  N.  C,  417 ;  Long  v.  Oxford,  108  N.  C,  280. 
The  latter  case  cites  also  Proctor  v.  Proctor,  105  N.  C, 
222 ;  Smith  v.  Brown,  101  N.  C,  347. 

There  remains  for  consideration  only  the  inquiry 
whether  the  heirs-at-law  are  protected  by  the  Statute  of 
Limitations  as  to  the  other  debts,  as  to  whi^ih  action  was 
brought  again  t  the  administratrix  within  the  statutory 
period  but  on  which  judgment  was  not  obtained  till  after 
it  had  expired.  In  Proctor  v.  Proctor^  supra,  it  was 
pointed  out  that  in  Severs  v.  Park,  88  N.  C,  456,  it  had 
been  held  that  the  heir  could  plead  the  statute  against  a 
debt  not  reduced  to  judgment  against  the  administrator, 
and  as  to  which  the  latter  might  plead  the  statute,  in  a 
special  proceeding  by  him  for  permission  to  sell  real  estate 
for  assets,  but  that  in  Speer  v.  James,  supra,  this  had  been 
restricted  by  holding  that  the  heir  could  not  plead  the 
Statute  of  Limitations  against  a  judgment  obtained  against 
the  personal  representative,  unless  fraud  or  collusion  in 
obtaining  such  judgment  is  shown. 

The  question  presented  therefore  is. so  much  of  the  rul- 
ing in  Syme  v.  Badger,  96  N.  C,  197,  as  holds  that  the  realty 
is  protected  from  liability  for  the  debts  of  the  deceased  if 
the  statutory  period  of  seven  years  has  expired,  even 
though  the  creditor  had  begun  proceedings  within  the 
seven  years  against  the  personal  representative  ic^ 
enforce  his  claim,  but  by  delays  in  the  court  had  failed  to 
obtain  judgment  till  after  that  period.  This  decision  has 
been  much  questioned,  and  has  been  repeatedly  shaken, 
among  other  cases,  in  Woodlief  v.  Bragg ^  supra,  and 
Smith  v.  Brown,  101  N.  C,  347,  bottom  of  page  352.  It 
may  be  noted  that  its  supporting  case  of  Andres  v.  Poxo- 
ell,  97  N.  C,  155,  which  protected  the  heir-at-law  by 
the  lapse  of  seven  years  from  the  qualification  of  the 
personal  representatives  even  as  to  causes  of  action  accru- 
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ing  subsequently  to  the  death  of  the  decedent,  was  over- 
ruled in  Miller  v.  Shoaf^  110  N.  C,  319,  thereby  estab- 
lishing the  dissenting  opinion  of  Mebrimon,  J.,  \i\  Andres 
V.  Powell^  as  the  correct  statement  of  the  law.  And  we 
now  deem  it  our  duty  to  overrule  the  decision  in  Sytne 
V.  Badger^  which,  after  the  long  and  repeated  consider- 
ation given  it,  seems  to  have  been  founded  upon  a  mis- 
taken line  of  reasoning.  In  Smith  v.  Brown^  supra^  pp. 
352,  353,  Smith,  C.  J.,  seems  himself  to  question  the 
reasoning  in  Syine  v.  Badger,  Since  the  obtaining  a 
judgment  against  the  personal  representative  prevents 
the  bar  of  the  statute  as  to  the  real  representatives,  there 
can  be  no  reason  why  the  latter  are  not  equally  prohib- 
ited from  pleading  the  statute  when  the  action  was  begun 
against  the  personal  representatives  within  seven  years 
but,  by  delays  in  the  courts,  judgment  was  not  had  against 
them  after  the  lapse  of  seven  years. 

At  the  death  of  the  debtor  the  creditor  had  simply  a 
cause  of  action  against  the  personal  representative  to  estab- 
lish his  debt.  He  cx>uld  not  sue  the  heir  because  the  lia 
bilitv  of  the  land  held  bv  the  heir  was  secondary — con- 
ditioned  upon  the  failure  of  the  personal  estate.  If  the 
creditor  had  ignored  the  personal  representative  and  sued 
the  heir  he  would  have  been  non-suited,  because  he  had  no 
ij)ersonal  claim  against  the  heir.  If  he  had  established  his 
debt  agaii»st  the  personal  representative,  and,  there  being 
sufficient  personal  assets,  lie  had  then  sued  the  heir  to  sub- 
ject the  land,  he  would  have  been  non-suited.  Latham  v. 
Bell,^  00  N.  C,  135,  which  has  been  re})eatedly  cited  and 
approved.  Womack's  Digest,  No.  4885.  He  must  in  all 
cases  work  out  his  right  to  subject  the  land  through  the 
personal  representative;  because  the  existence  of  assets,  or 
if  they  have  been  wasted,  the  solvency  of  the  bond  of  the 
administrator,  is  a  sufficient  answer  to  the  claim  to  sell  the 
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land.  If  the  creditor  establish  his  debt,  it  then  becomes 
the  duty  of  the  personal  representative  to  subject  the  land. 
If  he  fails  to  do  so  the  law  gives  the  creditor  a  remedy  to 
enforce  the  sale.  The  Code,  Sections  1436,  1474.  The 
creditor  is  not  even  a  necessary  party  to  the  action  brought 
by  the  personal  representative.  Pelletier  v.  Saunders^  67 
N.  C,  261  ;  Smith  v.  Brown,  101  N.  C,  347,  352. 

The  liability  is  that  of  the  land  and  not  of  the  heir  as 
such,  {Speer  v.  James^  94  N.  C,  417,)  and  is  secondary. 
The  creditor  therefore  has  done  what  is  required  of  him 
when  he  presents  his  claim  and  has  it  acknowledged  by 
the  personal  representative  or  establishes  it  by  judgment. 
He  has  no  cause  of  action  against  the  heir,  and  the  ruling 
in  Syme  v.  Badger  would  bar  the  cause  of  action  before 
the  right  to  sue  arose. 

The  language  of  the  statute  is  confined  to  actions  by  a 
creditor,  whereas  the  duty  to  subject  the  land  rests  prima- 
rily on  the  personal  representative.  If  the  statute  was 
intended  to  have  the  broad  effect  attributed  to  it  in  Syme 
V.  Badger,  the  personal  representative  would  have  been 
named.  It  would  be  anomalous  to  bar  the  creditor  in 
seven  years  and  the  personal  representative  in  ten  years. 
The  Code,  Sec.  15S. 

The  statute  was  intended  to  be  restricted  to  cases  where 
the  creditor's  action  lies  against  the  personal  representa- 
tive as  snch,e.  g.  the  right  to  enforce  specific  performance 
or  some  lien  or  trust,  not  covered  by  other  provisions  of 
^^The  Codey  Smith  v.  Brown,  .supra,  p.  352.  This  is  the  only 
way  to  avoid  the  absurdity  of  barring  a  cause  of  action 
before  it  arises.  When  the  creditor,  seeking  merely  to 
collect  his  debt,  is  not  barred  as  against  the  personal  rep- 
resentative, he  cannot  be  barred  as  against  the  land  which 
that  representative  is  to  subject.  In  the  present  case,  pro- 
ceedings against  the  administratrix  were  instituted  within 
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the  seven  years  after  her  qualification  and  making  adver- 
tisement, and  though  the  heirs-at-law  were  not  made  par- 
ties to  the  proceeding  till  after  the  lapse  of  seven  years, 
the  proceedings  not  being  barred  as  to  the  personal  repre- 
sentative cannot  be  barred  as  to  the  heirs-at-law  by  The 
Code,,  Section  153  (2),  the  ground  assigned  by  the  court 
below.  It  mav  l)e  that  some  of  the  debts  are  barred  on 
other  grounds.  Redmond  v.  Pippen^  113  N.  C,  90.  But 
that  point  is  not  now  before  us.  That,  in  order  to  save 
circumlocution,  the  heirs-at-law  may  be  made  parties  to 
the  proceeding  against  the  personal  representative,  is  set- 
tled by  the  case  o^  Lilly  v.  Wooley^  94  N.  C,  412,  which 
was  cited  with  approval  in  Syme  v.  Badger^  supra^  and 
which  has  been  approved  since  in  Briitain  v.  Dickson,  104 
N.  C,  547. 

Error. 


CASWELL  ASKEW,  etal,  Executors  of  J.  H.  C.  BRYAN  v.  F.  D. 

KOONCE. 

Practice — Reply — Verification — Counter-Claim, 

1.  Inasmuch  as  every  allegration  of  new  matter  in  an  answer,  not 

relating  to  a  counter-claim,  is  deemed  to  be  controverted  by 
the  adverse  party  as  upon  a  direct  denial  or  avoidance,  (Sec- 
tion 268  of  The  Code,)  no  replication  is  necessary  and  a  failure 
to  verify  a  replication,  if  filed,  is  immaterial. 

2.  To  constitute  a  counter-claim  the  demand  must  be  one  on 

which  a  separate  action  would  lie. 

Civil  action,  heard  before  Qrahaniy  J.,  at  Fall  Term, 
1895,  of  Jones  Superior  Court,  on  the  pleadings  and 
exceptions  to  the  report  of  a  releree.     A  replication  to  the 
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answer  was  filed  but  was  not  verified.     His  Honor  over- 
ruled  the  exceptions  to  tlie  report  of  referee,  and   gave 
jadgment  for  the  plaintiff,  and  defendant  appealed. 
The  report  of  the  referee  was  as  follows: 

Report  of  Referee : 

*' That  some  time  prior  to  the  5th  day  of  September, 
1877,  the  testator  of  the  plaintiff  employed  the  defendant, 
F.  D.  Koonce,  as  his  attorney  at  law  to  prosecute  and  col- 
lect, on  behalf  of  the  plaintiffs,  a  claim  against  the  County 
of  Jones,  amounting  to  the  sum  of  one  hundred  and  sev- 
e*  ty-four  dollars  and  forty-four  cents ;  that  the  contract 
of  employment  continued  over  a  space  of  time  beginning 
from  the  date  mentioned  until  the  date  of  the  death  of  the 
plaintifi^s  testator,  to-wit,  February,  1878  ;  that  there  was 
no  special  contract  for  compensation  between  J.  H.  C. 
Bryan,  plaintifl*'s  testator,  and  the  defendant,  F.  D.  Koonce ; 
and  that  pursuant  to  such  employment  as  attorney,  F.  D. 
Koonce  began  an  action  before  a  justice  of  the  peace  in 
Joues  county,  which  action  was  contested  in  the  justice's 
court  and  resulted  in  a  judgment  in  favor  of  the  plaintiff; 
that  the  defendant,  F.  D.  Koonce,  thereupon  caused  the 
judgment  to  be  duly  entered  upon  the  dockets  of  the  supe- 
rior court  of  Jones  county,  and  upon  the  following  terms 
of  the  court  thereafter,  applied  to  said  court  tor  jnanda- 
fnu9  thereon  ;  that  this  application  in  the  superior  court 
was  contested  on  the  part  of  the  defendant  in  said  action, 
and  resulted  in  the  issuance  of  a  mandamus  in  favor  of  the 
plaintiff;  that  no  partcf  said  judgment  was  realized  or 
collected  by  F.  D.  Koonce,  upon  the  m,andamus  issued  as 
aforesaid  ;  and  that  thereafter,  to  wit,  in  February,  1878, 
J.  H.  C.  Bryan  died  ;  that  the  plaintiffs,  Caswell  Askew 
and  his  co-plaintiff,  duly  appointed  executors  of  the  last 
will  and   testament  of  J.  H.  C.  Bryan,    deceased,  entered 
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upon  the  discharge  of  the  duties  of  their  office;  that  there- 
after, to-wit,  May,  1878,  the  plaintiff,  Caswell  Askew,  pro- 
ceeded to  collect  on  the  judgment  obtained  as  aforesaid 
the  sum  of  seventy-two  dollars  from  the  Board  of  Com- 
missioners of  Jones  county  ;  that  immediately  upon  said 
collection,  and  ascertaining  that  the  defendant,  F.  D. 
Koonce,  had  been  the  attorney  of  his  testator,  J.  H.  C. 
Bryan,  during  his  lifetime,  entered  into  a  conversation 
and  negotiations  with  said  F.  D.  Koonce  in  reference  to 
his  continuing  service  begun  for  said  Bryan,  and  that  in 
said  negotiations  plaintiff  told  said  Koonce  that  he  would 
give  him  ten  per  cent,  to  collect  the  remaining  amount  due 
the  estate  of  J.  H.  C.  Brvan,  to  which  said  Koonce  made 
no  response,  but  proceeded  with  the  matter  in  controversy  ; 
and  that  thereafter,  to-wit,  March  14,  1891,  defendant,  F. 
D.  Koonce,  collected  of  said  judgment,  from  the  sheriff  of 
Jones  countv,  the  sum  of  two  hundred  and  sixtv  dollars 
and  eleven  cents  ;  that  pursuant  to  the  negotiations  made 
with  plaintiff,  the  defendant,  F.  D.  Koonce,  executed  to 
C.  Askew  the  written  receipt  in  form  and  substance  set  out 
in  the  evidence  hereto  attached  :  and  that  bv  arbitration 
between  said  Koonce  and  Askew  the  sum  of  ten  dollars 
was  paid  said  Koonce  in  full  for  compensation  for  the  sum 
collected  by  C.  Askew  from  the  County  Commissioners,  as 
stated  above ;  and  that  at  the  dates  set  forth  in  the 
atta(,*lied  evidence  from  November  17,  1890,  to  November 
17,  1893,  inclusive,  the  defendant,  F.  D.  Koonce,  at  the 
several  times  named,  paid  out  for  the  use  of  plaintiffs  in 
this  action  the  sums  therein  stated,  aggregating  the  sum 
of  one  hundred  dollars  and  thirtv-nine  cents. 

"  From  the  foregoing  facts,  I  find  as  conclusions  of  law : 
That  the  defendant,  F.  D.  Koonce,  was  employed  as  coun- 
sel for  the  testator  of  plaintiffs  to  prosecute  and  collect  the 
claim    above  set  forth,  and   that  there  was  no  special  con- 
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tract  for  compensation  for  such  services;  that  such  con- 
tract ceased    and   determined  upon  the    death  of  J.  H.  C. 

Brvan,  February ,  1878;  that  on  or  about  said  date  the 

plaintiff,  C.  Askew,  entered  into  a  contract  of  employment 
with  said  F.  D.  Koonce  to  continue  and  perform  the  neces- 
sary services  to  be  rendered  in  carrying  out  the  contract  of 
plaintiffs'  testator,  under  said  contract,  to-wit,  the  said  F. 
D.  Koonce  to  receive  as  compensation  for  such  services  ten 
per  cent,  upon  the  full  amount  collected.  T,  therefore, 
further  find  as  a  matter  of  law,  that  the  said  F.  D.  Koonce 
is  entitled  to  compensation  for  the  services  rendered  J.  H. 
C.  Bryan  from  September,  1877,  onl}  to  February,  1878, 
the  date  of  the  said  death  of  said  Bryan,  upon  a  qiiantum 
meruit^  and  I  find  that  a  reasonable  compensation  for  the 
services  rendered  in  appearance  before  the  magistrate  and 
before  the  superior  court  for  the  time  mentioned  was  thirty 
dollars.  I  further  find  as  a  matter  of  law  that,  upon  the 
said  contract  entered  into  by  the  plaintiff  and  defendant, 
the  defendant's  compensation  for  services,  (to-wit,  ten 
per  cent,  upon  the  amount  by  him  collected,)  to-wit,  two 
hundred  and  sixty  dollars  and  eleven  cents,  is  the  sum  of 
twenty-six  dollars  and  one  cent,  which  said  sum  of  two 
hundred  and  sixty  dollars  and  eleven  cents  is  the  whole 
amount  collected  by  said  Koonce.  I  further  find  that 
said  Koonce,  at  the  dates  mentioned  in  the  evidence 
attached,  has  paid  to  the  use  of  plaintiffs,  at  various  times, 
the  sums  aggregating  the  sum  of  one  hundred  dollars  and 
thirty-nine  cents.  I  further  find  that  no  demand  was 
made  upon  said  F.  D.  Koonce  by  the  executors  of  plaint- 
iffs, or  either  one  of  them,  to  account  for  the  sum  so  col- 
lected by  him,  there  being  no  evidence  before  me  of  any 
such  demand  having  been  made.  I,  therefore,  conclude 
that  said  F.  D.  Koonce  is  not  chargeable  with  interest  on 

the  sum  so  collected  by  him,  except  from   the  date  of  the 
118—34 
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issuance  of  the  summons  in  this  action,  to-wit,  October  21, 
1892,  and  that,  therefore,  said  F.  D.  Koonce  is  entitled  to 
no  interest  upon  such  sums  as  have  been  paid  out  by  him 
to  the  use  of  plaintiffs.  Therefore,  I  cliarge  the  said  F. 
D.  Koonce  with  the  sum  of  two  hundred  and  sixty  dollars 
and  eleven  cents  so  collected  by  him,  against  which  I 
credit  said  F.  D.  Koonce  the  sum  of  one  hundred  dollars 
and  thirty-nine  cents,  paid  out  by  him  as  aforesaid,  with 
the  sum  of  thirty  dollars  compensation  for  his  services  ren- 
dered J.  H.  C.  Bryan  prior  to  his  death,  for  the  sum  of 
twenty-six  dollars  and  one  cent,  commissions  due  him 
under  the  special  contract  with  the  j)lain tiffs  in  this  action 
— beinii:  a  total  of  one  hundred  and  fiftv-six  dollars  and 
forty  cents,  leaving  a  balance  in  favor  of  said  plaintiffs  of 
one  hundred  and  three  dollars,  with  interest  thereon  at  six 
percent,  from  October,  1892,  until  paid.  I  further  find,  as 
a  conclusion  of  law,  that  the  plaintiti*rccover  of  the  defend- 
ant, F.  D.  Koonce,  the  costs  in  this  action,  to  be  taxed  by 
the  clerk." 

The  defendant  excepted  as  follows  : 

"  1st  Exception  is  to  the  finding  that  the  plaintiff  execu- 
tors entered  into  negotiations  with  defendant  to  collect  the 
said  claims  for  a  compensation  of  ten  per  cent.,  because 
the  evidence  does  not  support  such  finding. 

''  2nd  Exception  is  to  the  finding  that  the  defendant 
executed  the  receipt  or  voucher  to  the  plaintiff  executors 
pursuant  to  such  negotiations,  because  the  evidence  does 
not  sup})ort  it. 

''  3rd  Exception  is  to  the  finding  that  ten  dollars  was 
paid  the  defendant  in  full  for  com])ensation  for  the  sum 
collected  by  C.  Askew  from  the  Board  of  County  Commis- 
sioners of  Jones  county,  because  evidence  does  not  sup- 
port it.  The  receipt  or  voucher  expressly  states  it  was  in 
partial  payment. 


N.  C]  FEBRUARY  TERM,  1896.  531 


Askew  v.  Koonce. 


'*4th  Exception  is  to  the  finding  that  at  a  conversation 
between  the  defendant  and  the  plaintiflT,  C.  Askew,  the 
plaintiff  told  the  defendant  he  would  give  him  ten  per 
cent,  to  collect  the  remaining  amount,  to  which  Koonce 
made  no  response.  The  evidence  of  C  Askew  shows  that 
the  defendant  said  to  him  that  he  ou<>ht  to  have  more. 

"5th  Exception  is  to  the  finding  that  the  employment 
of  the  defendant  by  the  testator  of  plaintiffs  ceased  and 
determined  in  February,  1878.  The  admissions  of  plaint- 
iff executors  show  that  the  defendant  was  employed  from 
September,  1877 — prior  to  September  5 — and  continued  up 
to  and  including  the  date  for  collection,  March  14,  181M. 

"  6th  Exception  is  that  interest  is  not  allowed  to  the 
defendant  on  the  several  amounts  paid  by  him  to  the 
plaintiff*,  C.  Askew,  and  set  np  in  the  defendant's  answer 
as  a  counter-claim  to  reduce  the  amount  sued  for  bv  the 

ft 

plaintiffs. 

"7th  Exception  is  that  the  sum  of  seventy-two  dollars, 
collected  by  C.  Askew  in  May,  1S78,  on  said  judgment,  has 
not  been  allowed  as  a  credit  thereon. 

"  Sth  Exception  is  that  no  amount  was  allowed  the 
defen<]ant  for  his  services  from  February,  1878,  to  March 
14,1891.'' 

Mr.  J.  B.  Batchelor^  for  defendant  (appellant). 
Mr.W,  D.  Mclvei\  for  plaintiff*. 

Faircloth,  C.  J. :  This  action  is  instituted  to  recover 
from  the  defendant  money  C'»llected  by  him  as  an  attorney 
ior  plaintiff.  The  matter  was  referred  by  consent,  and  to 
the  report  several  excej)tions  are  filed,  all  pointing  to 
the  findings  of  fact  which  this  Court  cannot  review. 
The  account  covers  a  period  of  several  years.  Only  one 
exception  is  relied  upon  before  this  Court,  and  looking  at 
the  report   we   can   see   no   error  in  that.     The  answer  is 
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verified  but  the  replication  is  not.  We  can  see  no  need 
for  the  replication  in  this  case,  as  every  allegation  of  new 
matter  in  the  answer,  not  relatin«:  to  a  counter-claim,  is 
to  be  deemed  controverted  by  the  adverse  party  as  upon 
a  direct  denial  or  avoidance,  as  the  case  may  require. 
Code,  Sec.  268.  It  was  suggested  here  that  a  part  of 
defendant's  answer  was  a  counter-claim,  and  not  being 
denied  by  a  verified  replication,  the  defendant  was  entitled 
to  a  credit  in  that  respect.  It  is  beyond  our  ability  to  see 
how  a  counter-claim  could  lie  to  recover  money  already 
in  the  defendant's  hands  sought  to  be  collected  by  the 
plaintifl*. 

Unless  a  defendant  has  some  matter  existing  in  his  favor 
and  against  the  plaintiff,  on  which  he  could  maintain  an 
independent  action,  such  claim  would  not  be  a  counter- 
claim.    We  see  no  error  in  the  trial  below. 

AflSrmed. 


F.  T.  ATKINS  v.  J.  M.  CRUMPLER,  et  al. 

Mortgage — Power    of    Sale — Compliance    with   Power — 

T7'ial. 

1.  The  attempted  sale  of  land  under  a  mortg&ge  by  the  heir  of  the 

mortgagee  is  without  authority  and  conveys  no  estate, 
though  it  seems  that  the  purchaser  at  such  sale,  if  acting  in 
good  faith,  may  be  subrogated  to  the  rights  of  the  mort- 
gagee. 

2.  The  sale  of  laud  under  a  power  contained  in  a  mortgage,  in 

order  to  be  valid  must  be  made  in  strict  compliance  with  the 
terms  of  the  power,  and  must  be  openly  and  fairly  conducted. 
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8.  Plaintiff  claimed  to  have  bought  the  land  at  a  Bale  under  a 
power  contained  in  a  mortgage  executed  by  seven  of  ten 
tenants  in  common  to  L.,  whose  son  and  heir  assumed  to 
exercise  the  power  of  sale.  Subsequently,  two  of  the  said 
seven,  together  with  the  other  three  tenants  in  common  who 
did  not  join  in  the  mortgage  to  L.,  executed  a  mortgage  to 
J.,  cashier  of  a  banking  association,  (unincorporated,)  to 
secure  a  note  to  said  association.  F.  subsequently  became 
cashier  of  the  assgciation,  and  he  sold  tbe  land  under  the  said 
mortgage  to  F.,  and  plaintiff  became  the  purchaser.  There- 
upon five  of  the  tenants  in  common  (four  of  whom  signed 
the  note  and  mortgage  to  J.)  executed  a  bond  to  plaintiff  by 
which  they  agreed  to  surrender  possession  of  the  land  in 
default  of  the  payment  of  a  specified  sum  within  a  certain 
time.  In  an  action  to  foreclose  the  last-named  instrument 
the  defendants  alleged  fraud,  that  plaintiff  had  received  the 
benefit  of  the  proceeds  of  the  note  executed  to  J.,  and  that 
they  were  not  and  had  never  been  indebted  to  plaintiff, 
except  on  a  prior  note,  which  was  usurious  and  had  been 
fully  paid;  Held,  that  the  court  erred  in  refusing  to  admit 
evidence  tending  to  sustain  such  defense. 

Civil  action,  tried  at  October  Term,  1895,  of  Sampson 
Superior  Court,  before  Graham,  «/.,  and  a  jury. 

It  was  admitted  that  j»rior  to  May  30,  1S73,  Irvin  Owens 
was  the  owner  in  fee  of  the  land  described  in  the  com- 
plaint, and  that  he  died  prior  to  that  date,  leaving  E.  J. 
Hobbs  and  the  other  heirs  and  the  husbands  of  such  as 
are  married  defendants  in  this  action.  By  consent,  the 
following  issue  was  submitted  to  the  jury  :  "  Are  the 
defendants,  J.  M.  Grumpier,  O.  W.  Owens,  J.  R.  Owens, 
T.J.  Owens  and  W.  K.  Owens,  indebted  to  plaintifl*,  and, 
if  so,  in  what  amount?  Ans.  if>l,213,85,  with  interest, 
less  $35,  credit."  It  was  admitted  that  on  May  30,  1873, 
W.  H.  Hobbs  and  wife,  Eliza,  J.  M.  Grumpier  and  wife, 
Virginia,  T.  Fisher  and  wife,  Elizabeth,  O.  W.  Owens,  M. 
M.  Owens,  M.  N.  Owens,  and  J.  R.  Owens,  conveyed  the 
land  to  T.  M.  Lee,  by  mortgage,  with  power  of  sale ;  that 
there  was  a  default  in   the  same,  and   the   land   was  sold 
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thereunder,  and  conveyed  to  plaintiff.  Plaintiff  introduced 
a  note,  dated  February  10, 1887,  for  $1,115,  to  A.  F.  John- 
son, cashier  of  tlie  Clinton  Loan  Association,  which  was 
secured  by  a  mortgage  upon  the  land,  of  even  date  with 
the  note.  The  note  and  mortgage  were  executed  by  T.  J. 
Owens,  W.  R.  Owens,  Julia  J.  Owens,  J.  M.  Crurap- 
ler  and  wife,  J.  R.  Owens,  and  Lola  Owens,  and  was 
endorsed  by  F.  T.  Atkins.  The  mortgage  authorized 
Johnson  or  his  assigns  to  sell  the  land  in  default  of 
payment  of  the  debt  secured.  It  was  admitted  that 
the  Clinton  Loan  Association  was  an  unincorporated 
joint-stock  company,  and  that,  under  the  articles 
between  the  members  of  said  association,  the  title  to 
all  the  property  was  held  by  the  cashier.  It  was  also 
admitted  that  Johnson  was  cashier  at  the  time  of  the  exe- 
cution of  the  note  and  mortgage,  and  was  succeeded  as 
such  cashier  by  W.  L.  Faison.  Plaintiff  offered  a  deed 
from  Johnson,  cashier,  to  Faison,  cashier,  which  trans- 
ferred and  conveyed  the  note  and  moitgage.  Defendan's 
objected,  on  the  ground  that  the  association  was  a  part- 
nership, and  that  Johnson,  cashier,  one  of  the  partners^ 
could  not  convey  alone.  Objection  overruled,  and  defend- 
ants excepted.  The  land  was  sold  under  the  mortgage  by 
Faison,  cashier,  and  Atkins,  the  plaintiff,  became  the  pur- 
chaser, at  the  price  of  ^1,218.85.  Plaintiff  offered  the 
deed  from  Faison,  cashier,  to  plaintiff,  conveying  the  land 
in  pursuance  of  the  sale,  of  date  January  30,  ISOO. 
Defendants  objected,  on  the  ground  that  Faison,  cashier^ 
had  no  power  to  sell  the  land  and  make  title  to  the  pur- 
chaser. Objection  overruled,  and  defendants  excepted. 
Plaintiff  also  introduced  in  evidence  a  bond  for  title» 
dated  February  1,  18S1»,  by  which  plaintiff  agreed  to  con- 
vey the  land  to  J.  M.  Crunipler,  O.  W.  Owens,  J.  R. 
Owens,  T.  J.  Owens,  and  W.  R.  Owens,  upon  payment  to 
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hiin  of  $1,213.85,  with  8  per  cent,  interest  from  January 
9,  1889,  which  snin  the  parties  agreed  to  pay,  upon  which 
amount  the  plaintiff  admitted  had  been  paid  the  sum  of  $15 
March  14, 1892,  and  $20  March  1, 1892.  Defendants  offered 
in  evidence  a  bond  for  title  conveying  the  land  from  Atkins 
(January  3,  1882)  to  the  same  defendants  to  whom  the 
bond  for  title  of  January  9,  1889,  above  referred  to,  was 
given.  Objected  to  by  plaintiff;  objection  sustained  ;  and 
defendants  excepted.  Defendants  offered  in  evidence  a 
note  for  $640.67,  dated  January  30,  1882,  bearing  12J  per 
cent,  interest,  from  the  defendants,  (who  executed  the  note 
and  mortgage  to  Johnbon,  cashier,)  to  T.  F.  Atkins. 
Objected  to  by  plaintiff;  objection  sustained,  and  defend- 
ants excepted.  Defeiidants  offered  in  evidence  a  judg- 
ment rendered  in  this  action  at  February  term,  1894.  It 
was  admitted  that  this  judgment  was  subsequently  set 
aside.  Plaintiff  objected  ;  objection  sustained  ;  and  defend- 
ants excepted.  Defendants  offered  one  of  the  defendants, 
0.  W.  Owens,  (he  being  the  same  Owens  who  is  a  party  to 
the  bond  for  title,  of  date  February  9,  1889,)  and  offered 
to  show  by  him  that  plaintiff  received  all  the  money  on  the 
note  and  mortgage  of  P^ebruary  10,  1887.  Plaintiff  objec^ted; 
objection  sustained;  defendants  excepted.  A.  M.  Lee 
was  introduced  as  a  witness  for  defendants,  and  testified 
that  he  had  been  a  member  of  said  association,  but  did  not 
know  whether  he  got  his  stock  before  or  after  1887,  and 
did  not  know  when  Atkins  became  a  membei  of  the  asso- 
ciation. Under  instructions  of  the  court,  the  jury  rendered 
a  verdict  for  plaintiff,  according  to  the  allegations  of  the 
complaint,  upon  which  the  following  judgment  was  ren- 
dered :  "  It  is  adjudged  that  plaintiff  recover  of  the  defend- 
ants J.  M.  Crumpler,  O.  W.  Owens,  J.  R.  Owens,  T.  J. 
Owens,  and  W.  R.  Owens,  $1,213.85,  with  8  percent,  inter- 
est from  January  9,  1889,  subject  to  credits  of  $15  March 
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14,  1892,  and  $20  March  1,  1893,  until  paid  ;  and  that  be 
recover  of  said  defendants  and  of  the  defendants  W.  W. 
Hobbs  and  wife.  T.  Fisher  and  wife,  Martha  M.  Owens, 
Mary  N.  Owens,  Virginia  C.  Crumpler,  Julia  J.  Grumpier 
and  Lola  M.  Owens,  the  costs  of  this  action.  It  is  further 
adjudged  that  J.  S.  Bizzell,  heretofore  appointed  receiver 
in  this  action,  report  the  proceeds  of  the  rents  and  profits 
of  the  land  described  in  the  complaint;  and  that  the  land 
described  in  the  pleadings  and  mortgages  in  the  case 
known  as  the  '  Irvin  Owens  Land'  be  condemned  to  be 
sold  to  pay  the  judgment  herein  recorded  for  the  plaintiff 
and  Henry  E.  Faison  is  now  appointed  commissioner  to 
make  such  sale.  Defendants  are  allowed  ninety  days 
within  which  to  pay  said  judgment  and  costs,  and,  if  the 
same  is  not  paid  within  that  time,  the  said  commissioner  is 
ordered  to  make  sale  by  public  auction  at  the  courthouse 
door  in  Clinton,  for  cash,  after  advertisement  according 
to  hnv,  and  report  his  proceeding  to  court ;  and  the  plaint- 
iff is  allowed  to  become  the  purchaser  at  said  sale,  or  bid 
for  the  land  ;  and  that  this  cause  be  retained.  [Signed] 
A.  W.  Graham,  Judge."  Defendant  excepted  to  the  issue 
above  submitted  to  the  jury,  and  appealed  from  the  judg- 
ment rendered  upon  the  verdict. 

Messrs,  Allen  cfe  Dortch  and  //.  Til  Faiifon^ioT  plaintiff. 
Mr.  J.  I),  Kerr^  for  defendants  (appellants). 

FuRCHErt,  J. :  Defendants  are  the  heirs  of  Irvin  Owens, 
who  died  some  time  before  1873,  and  the  lands  in  contro- 
versy descended  to  them  as  his  heirs-at-law.  After  the 
death  of  their  father,  Irvin  Owens,  and  in  May,  1873,  a 
part  of  the  defendants  executed  their  note  and  a  mortgage 
on  the  land  to  one  T.  M.  Lee  to  secure  a  debt  the  said 
Owens  owed  to  said  Lee  before  Owens' death.  After  this, 
T.  M.  Lee  died,  and  the  debt  and  mortgage  by  some  means 
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got  into  the  hands  of  T.  J.  Lee,  and  some  time  afterwards, 
and,  as  it  appears,  about  the  last  of  January,  1882,  tlie 
plaintifiF,  as  he  alleges,  became  the  purchaser  of  the  land 
at  a  sale  made  bj  T.  J.  Lee,  under  a  power  contained  in 
the  deed  to  his  father,  and,  as  defendants  allege,  the 
plaintiff  purchased  the  note  and  mortgage  from  T.  J.  Lee 
which  defendants  had  given  his  father.  And  on  the  same 
day  the  plaintiif  bargained  and  sold  the  land  to  a  part  of 
the  defendants  for  $640.67,  taking  their  note  for  that 
amount,  with  interest  at  the  rate  of  12i  per  cent.,  ai  d 
executed  his  bond  obligating  himself  to  make  a  good  deed 
in  fee-simple  with  warranty  upon  the  payment  of  the  note. 
Defendants  made  several  payments  upon  this  note  before 
February,  1889,  which,  they  say,  paid  the  note  in  full; 
this  the  plaintiff  denies.  But  however  this  may  be,  it 
seems  that  on  the  16th  of  February,  1887.  seven  of  the 
defendants  executed  a  note  under  seal  to  A.  F.  Johnson, 
as  cashier  of  the  Clinton  Loan  Association, .for  ^1,100, 
which,  it  is  said,  the  plaintiff  endorsed,  (though  this  does 
not  appear  on  the  copy  of  the  note  in  the  record,)  and 
defendants  executed  a  moitgage  to  Johnson  as  cashier 
upon  this  land  to  secure  this  note.  It  is  said  that  plaintiff 
paid  this  note,  and  afterwards  Johnson  resigned  his 
position  as  cashier,  and  one  AV.  L.  Faison  was  elected  in 
his  stead.  Johnson  executed  a  general  deed  to  Faison,  in 
vhich  he  undertook  to  convey  and  assign  to  him  all  the 
assets  and  effects  of  said  asso-iation,  consisting  of  notes 
and  mortgages,  &c.  Sometime  after  this  assignment,  (the 
date  not  given,  nor  copy  of  deed  furnished,)  Faison,  under 
the  authority  contained  in  the  mortaage  from  defendant 
to  Johnson,  sold  the  land  in  dispute  wnd  the  plaintiff 
became  the  purchaser.  The  Clinton  Loan  Association 
was  a  partnership  and  not  a  corporation,  and  the  plaintiff 
was  a  member  of  the  partnership.     The  Si, 100  note  given 
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by  defendants  to  Johnson,  casliier,  has  endorsed  on  it  the 
following  payments:  "  Received  interest  for  ninety  days 
from  May  18,  1887.  Received  $40  from  Thomas  Owens  on 
within  March  10,  1888.     (Signed)  F.  T.  Atkins.'' 

Defendants  in  their  answer  allege  usury  and  fraud  on 
the  part  of  the  plaintiff,  and  that  the  $1,100  for  which  the 
note  and  mortgage  were  given  to  tlie  Clinton  Loan  As^ioci- 
ation  was  for  the  benefit  of  plaintiff,  and  not  for  their 
benefit,  and  tliev  never  received  a  dollar  of  the  monev. 
And  defendants  say  if  they  owe  the  plaintiff  anything 
(which  they  deny)  it  is  only  what  may  be  still  due  on  the 
$640.67  without  interest,  or,  if  with  interest,  then  only 
lawful  interest,  six  per  cent.,  should  be  allowed.  And  they 
deny  that  plaintiff  has  a  good  title  to  the  land  and  that  he 
would  be  able  to  make  them  a  good  title  if  they  pay  the 
balance  of  ihe  $640.67  note,  if  anything  remains  due 
thereon. 

It  will  be  noted  that  only  a  part  of  the  heirs  of  Irvin 
Owens  signed  the  note  or  joined  in  the  mortgage  to  T.  M. 
Lee;  and  that  they  did  not  all  join  in  the  note  and  mort- 
gage to  Johnson,  cashier. 

The  plaintiff  does  not  have  and  never  has  had  a  good 
and  indefeasible  title  to  this  land.  If  the  mortgage  to  T. 
M.  Lee  had  been  properly  foreclosed  under  the  power  of 
sale,  it  could  only  have  conveyed  seven-tenths  of  the  land, 
as  only  seven  of  the  ten  heirs  of  Irvin  Owens  executed  the 
mortgage. 

If  plaintiff  only  purchased  this  debt  and  mortgage,  as 
defendants  say  he  did,  he  would  then  be  the  equitable 
owner  and  occupy  a  position  similar  to  that  of  a  mortga- 
gee with.out  the  power  of  sale.  If  T.  J.  Lee  undertook  to 
sell  and  foreclose  under  the  power  in  the  mortgage  to  his  " 
father,  such  sale  was  without  authority  and  did  not  con- 
vey  the   estate.     Datneron  v.  Enkridge,  104   N.   C.    621 ; 
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Strauss  v.  B.  <&  Z.  A.j  at  this  Term.  If  plaintiff  pur- 
chased in  good  faith  at  such  sale,  and  his  money  has  been 
applied  iona  Jide  to  the  payment  of  the  debt  of  those  who 
executed  the  note  and  mortgage,  it  may  be  that  he  may  be 
subrogated  to  the  rights  of  the  mortgagee.  But,  as  the 
makers  of  this  mortgage  were  the  owners  of  seven-tenths  of 
this  laud,  upon  a  satisfaction  of  the  mortgage  they  again 
became  both  the  legal  and  equitable  owners  without  any 
reconveyance  from  plaintiff  or  any  one  else. 

Having  considered  the  mortgage  to  Lee,  we  will  now 
consider  the  mortgage  to  Johnson,  cashier.  And  defend- 
ants had  the  right  to  execute  a  mortgage  to  Johnson  in 
1889  for  this  land,  which  would  be  a  second  mortgage  as 
to  those  who  had  executed  the  Lee  mortgage.  But,  if  it 
was  made  for  the  plaintiff's  benefit  and  he  got  the  money, 
as  is  alleged  by  defendant,  no  court  exercising  equitable 
jurisdiction  will  allow  him  to  have  the  land  sold,  buy  it  in, 
then  dispossess  the  defendants  and  take  their  land. 

But,  leaving  out  of  view  for  the  present  the  question  of 
fraud  and  usury,  we  find  the  same  difficulty  in  the  regu- 
laiity  of  the  sale  made  by  Faison  which  we  found  in  the 
sale  made  by  T.  J.  Lee  if  he  sold  as  plaintiff  alleges. 
"Courts  watch  with  jealousy  the  foreclosure  of  mortgages 
under  powers  of  sale  contained  in  them."  Davieron  v. 
Eskridge^  supra.  We  do  not  say,  nor  mean  to  say,  that  a 
mortgage  cannot  be  foreclosed  by  the  mortgagee  under  a 
power  of  sale  contained  in  the  mortgage.  But  we  say  it 
must  be  done  openly,  fairly,  and  in  compliance  with  the 
terms  of  the  power. 

The  original  debt  of  plaintiff  was  only  $640.67,  evidenced 
by  a  note  with  usurious  interest  at  the  rate  of  12i  per 
cent.  There  had  been  a  number  of  payments  made  on 
this  note,  and  no  other  transaction  or  cause  of  indebted- 
ness  is    shown    between    plaintiff    and    defendants  since 
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the  execution  of  that  note,  and  defendants  sav  there 
are  no  others.  And  we  find  in  the  transcript  of  record  a 
bond  for  $1,213.85  to  plaintiff  signed  by  J.  M.  Grumpier, 
O.  W.  Owens,  J.  R.  Owens,  T.  J.  Owens  (who  signs  with 
his  mark)  and  W.  R.  Owens,  dated  February  1,  1889,  in 
which  said  defendants  promise  to  surrender  possession  to 
plaintiffs  on  January  1,  1890  "unless  the  sum  of  six  hun- 
dred and  forty  dollars  is  paid  to  the  pi aintiflF  before  the 
first  day  of  Janauary,  1890."  It  seems  significant  to  us 
that  the  bond  should  be  for  $1,213.85,  but  $640  must  he 
paid  by  the  first  day  of  January,  1890,  or  defendants  must 
surrender  possession. 

But,  as  we  have  seen,  the  defendants  allege  fraud  and 
usury — that  they  owe  plaintiff  nothing  unless  it  be  on  the 
$640  note — and  that  the  note  and  mortgage  to  the  Clinton 
Loan  Association  was  for  the  benefit  of  the  plaintiff,  and 
that  he  got  the  money,  and  not  defendants.  And  as  evi- 
dence to  show  the  amount  of  the  indebtedness  and  usury, 
the  defendants  offered  in  evidence  the  note  they  gave  the 
plaintiff  on  the  first  of  January,  1882,  for  $640.67,  with 
interest  at  12J  per  cent.  This  was  objected  to  by  plaint- 
iff, excluded  by  the  court,  and  defendants  excepted.  In 
this  there  was  error. 

Defendants  introduced  O.  W.  Owens  as  a  witness,  he 
being  one  of  the  parties  who  executed  the  note  and  mort- 
gage to  the  Clinton  Loan  Association,  and  proposed  to 
prove  by  him  that  the  note  and  mortgage  were  made  for 
the  benefit  of  plaintiff,  and  that  he  got  the  money,  and  not 
the  defendants.  This  evidence  was  objected  to  by  plaint- 
iff, excluded  by  the  court,  and  defendants  excepted.  In 
this  ruling  there  was  error.  There  were  other  exceptions 
which  have  not  been  considered,  as  they  will  likely  not 
arise  on  another  trial.  Rut  the  errors  stated  above  entitle 
the  defendants  to  a  new  trial. 
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Upon  the  new  trial,  the  court  will  frame  and  submit 
such  issues  as  may  be  necessary  to  determine  whether 
defendants  owe  plaintiff  anything,  or  for  any  other  con- 
sideration except  the  $640.67  note  dated  January  31, 1882  ; 
and  whether  the  plaintiff  got  the  benefit  of  the  $1,100 
note  made  payable  to  the  Clinton  Loan  Association.  If 
he  did,  although  he  may  have  afterwards  paid  the  money 
back  tu  the  association,  he  will  be  entitled  to  no  benefit 
from  that  transaction.  And  this  brings  us  back  to  the 
first  proposition,  Do  the  defendants  owe  plaintiff  for  any- 
thing outside  of  the  $640.67  note,  and  if  so,  for  what  ?  In 
determining  the  defendants'  indebtedness,  the  $640.67 
note  will  be  taken  as  the  basis  of  that  indebtedness,  to  be 
credited  with  all  payments  they  have  made  thereon.  As 
plaintiff  has  charged  defendants  usurious  interest,  (12i%,) 
we  do  not  allow  him  any  interest  on  the  $640.67  note. 
Jifoore  v.  JBeamany  112  N.  C,  558.     There  is  error,  and  a 

new  trial  is  ordered. 

Error. 

AvEKY,  J.  :  I  concur  in  the  conclusion  that  a  new  trial 
should  be  granted  to  the  defendants,  but  not  in  all  of  the 
reasoning  of  the  Court  by  which  that  conclusion  is  reached. 
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A.  E.  DENTON,   Administrator  of  F.   J.  RANDOLPH,  dec'd  v. 

AARON  TYSON,  et  al. 

Administ7'ation —  Widoio\'i  Allowance — Priority  of  Wid- 
ow's Claim — Sale  of  Land  for  Assets — Payment  of  Debts 
hy  Administrator — Svh rogation  to  Rights  of  Creditors^ 
— Surplus  of  Proceeds  of  Sale  of  Land  to  Pay  Dehts 
Remains  Real  Estate. 

1.  A  widow's  claim  to  her  year's  allowance  has  priority  over  all 

other  claims  against  a  decedent's  estate  except  such  as  are 
secured  by  specific  liens  on  property,  even  over  funeral 
expenses  and  costs  of  administration. 

2.  Where,  in  the  absence  of  personal  assets  of  a  decedent's  estate, 

the  administrator  pays  debts  out  of  his  own  pocket,  he  is  enti- 
tled to  be  subrogated  to  the  rights  of  creditors  and  to  have 
the  land  sold  for  his  reimbursement. 

3.  In  case  of  sale  of  land  for  assets  to  pay  debts  of  a  decedent,  the 

surplus,  after  paying  the  debts  and  costs,  remains  real  estate 
and  cannot  be  applied  to  the  paymentof  a  judgment  against 
the  administrator  in  favor  of  the  widow  for  the  balance  of 
her  year's  allowance. 

Petition  for  the  sale  of  land  for  aj^sets  pendin<y  in  the 
Su]>erior  Court  of  Gueene  (>oiiiity,  transferred  to  Term  for 
trial,  and  heard  before  Broim^  ./.,  at  May  Speeial  Term, 
1894.  From  a  jud<2:inent  of  hii*  Honor  remanding  the  ease 
to  the  clerk  and  directing  its  dismissal  the  plaintiff 
appealed.      The  facts  are  stated  hy   Associate  Justice  Fur- 

CHES. 

Messrs.  J.  B.  Batchelor  and  Swift  Galloumy^  for  plaint- 
iff (a|)])ellant). 

Messrs,  Shepherd  ik  Busbee^  for  defendants. 

FuRCHES,  J. :  This  is  an  ap])licatioii  by  an  administra- 
tor to  sell  land  for  assets,  and  is  resisted  by  the  heirs  upon 
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the  ground  that  there  was  sufficient  personal  property  to 
pay  the  debts  and  costs  of  administration,  if  the  same  had 
been  properly  applied.  And  it  appeared  on  the  trial  that 
the  year's  support  of  the  widow  had  been  laid  off  and 
assigned  to  her,  which  included  all  the  personal  estate  of 
her  husband,  except  the  sum  of  5^81). 06  cash  on  hand  at  the 
death  of  the  husband.  Besides  the  specified  articles  of 
personal  property  allowed  the  widow,  she  was  also  allowed 
the  sum  of  $182  in  cash,  to  be  paid  her  out  of  the  personal 
estate  by  the  administrator,  who  is  the  plaintiff.  Upon 
this  money  allowance  he  paid  the  widow  the  5?89.06  cash 
on  hand  at  the  death  of  the  husband  and  took  her  receipt 
for  the  same.  The  plaintiff  then  proceeded  to  pay  out  of 
his  own  money,  on  funeral  expenses,  costs,  attorney  fees, 
&c.,  :S104,  and  asks  to  be  subro^i^ated  to  the  rights  of  the 
parties  to  whom  he  paid  this  money,  and  for  an  order  of 
sale.  Some  of  the  claims  paid  by  plaintiff  are  contested 
as  being  improperly  paid.  But,  if  he  had  the  right  to  pay 
the  ^89.<)6,  then  it  is  admitted  that  the  estate  would  be 
due  the  plaintiff  J?43.7T  on  claims  paid  by  him,  which  are 
not  disputed  by  the  defendants. 

This  being  an  application  to  sell  land  for  assets,  it  is  not 
necessary  that  we  should  pass  upon  the  correctness  of  the 
claims  paid  by  plaintiff,  further  than  is  necessary  to  see 
that  there  are  debts  unpaid  and  that  there  are  no  personal 
assets  to  pay  them. 

This  brings  us  to  the  question  presented  in  this  appeal : 
Did  the  plaintiff  have  the  right  to  pay  the  widow  the 
$89.06  on  her  year's  allowance,  in  preference  to  paying  the 
funeral  expenses,  cost  and  charges  of  administration  (  We 
thiiik  he  had.  It  is  the  duty  of  the  administrator  to  assign 
or  cause  to  be  assigned  to  the  widow  her  year's  support. 
Code,  Sec.  2120.  If  there  is  not  a  sufficiency  of  specific 
articles  on  hand  to   make   up  the  allowance,  the   balance 
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shall  be  assessed  and  paid  in  money.  CoUe^  Sec.  2116. 
And  this  shall  have  preference  over  general  creditors  and 
judgment  liens.  Code^  Sec.  2116;  Williams  v.  Jones^  95 
N.  C,  504.  It  does  not  appear  that  any  of  these 
debts  were  secured  by  specific  liens.  But  if  that  were 
so,  it  could  make  no  difference  to  the  defendants,  as 
the  question  with  them  is  debt  or  no  debt  and  not  as  to  how 
it  is  secured.  The  question  of  lien  could  only  arise  as  to 
creditors. 

There  is  no  allegation  of  fraud  or  want  of  good  faith  on 
the  part  of  the  plaintiff  in  making  these  payments  ;  and 
this  being  so  he  has  the  right  to  be  subrogated  to  the  rights 
of  the  creditors,  and  to  be  repaid  ont  of  the  proceeds  aris- 
m^from  the  sale  of  land.  Turner  v.  Shuffler^  108  N.  C, 
642  ;  Clark  v.  Williams,  70  N.  C,  679.  But  the  widow 
will  not  be  entitled  to  any  further  payment  on  her  year's 
support  out  of  money  arising  from  the  sale  of  land.  And 
if  the  land  sold  should  bring  more  than  is  sufficient  to  pay 
the  proper  expenditures  of  the  plaintiff  in  the  course  of 
his  administration,  the  residue  will  remain  real  estate. 

There  is  error,  and  this  will  be  certified  to  the  end  that 
the  plaintiff  may  proceed  according  to  law. 

Error. 
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JOSIAH  EXUM  V.  JASPER  BAKER,  et  al. 
Commistfioner^s  Deed — Execution  of  Powers, 

1.  Where  the  donee  of  a  power  of  sale  has  an  individual  interest 

in  the  subject  matter,  independent  of  the  power,  a  deed  by 
him  which  makes  no  reference  to  the  power  passes  only  his 
private  interest.  If  he  have  no  individual  interest,  such  a 
deed  will  be  construed  an  execution  of  the  power. 

2.  A  deed  made  by  a  commissioner  of  the  court,  which  recites  a 

sale  under  the  judgment,  by  the  comminsioner,  but  does  not 
have  the  word  *'  commissioner  ^^  after  the  signature  of  the 
grantor,  is  valid.     ( Vide  McLean  v.  Patterson^  84  N.  C,  427.) 

Civil  action,  to  recover  possession  of  land,  tried  before 
Graham^  «/.,  at  December  Special  Term,  1895,  of  Greene 
Superior  Court. 

The  defendant  admitted  possession  but  denied  title  in  the 
plaintiff.  The  plaintiff  offered  the  following  deed  in  sup- 
port of  his  title  : 

"Whereas,  at  spring  term,  1889,  of  the  superior 
court  of  Greene  county,  Josiah  Exum  and  W.  D. 
Wallace,  assignees  of  W.  H.  Dail  &  Bro.,  obtained  a 
judgment  of  foreclosure  against  Bryant  Baker  and  wife, 
Mittj  Baker,  on  a  certain  mortgage  set  out  in  the  plead- 
inj^s  in  said  action  ;  that  Theo.  Edwards  was  appointed  a 
Commissioner  to  sell  said  land  ;  that  said  land  was,  bj 
said  Commissioner,  duly  advertised  according  to  law  and 
sold  at  the  court-house  in  Snow  Hill,  on  the  first  Mondav 
in  January,  1890,  at  which  sale  Josiah  Exum,  assignee  of 
W.  H.  Dail  &  Bro.,  became  the  purchaser  ;  that  at  spring 
term,  1890,  of  said  court  said  sale  was  duly  confirmed. 

"  Now,  therefore,  this  deed,  made  by  Theo.  Edwards, 
Commissioner  aforesaid  of  Greene  county  and  State  of 
North  Carolina,  'of  the  first  part,  and  Josiah  Exunj, 
118—35 
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assignee  of  W.  H.  Dail  &  Bro.,  of  Greene  county  and 
said  State,  of  the  second  part :  witnesseth  therefor  and  in 
consideration  of  the  premises -above,  and  the  further  con- 
sideration of  four  hundred  dollars,  the  purchase  price,  the 
party  of  the  first  part  has  bargained,  sold  and  conveyed 
and  by  these  presents  doth  bargain,  sell  and  convey  to  the 
party  of  the  second  part,  his  heirs  and  assigns,  all  that 
tract  or  parcel  of  land  in  Greene  county  on  which  the  said 
Bryant  Baker  resides,  being  the  tract  of  land  purchased 
of  J.  T.  Freeman  on  Rice  Pocosin,  adjoining  the  lands 
formerly  owned  by  Henry  Cannady,  Ollin  Moore  and 
others,  containing  eighty,  acres,  more  or  less. 

'*  To  have  and  to  hold  the  same,  and  all  the  heredita- 
ments and  appurtenances  thereunto  or  in  anywise  apper- 
taining, to  the  said  party  of  the  second  part,  his  heirs  and 
assigns  in  fee-simple  forever. 

''  And  the  party  of  the  first  part,  as  Commissioner 
aforesaid,  covenants  to  and  with  the  party  of  the  second 
part,  his  heirs  and  assigns,  that  he  will  warrant  and 
defend  said  title  to  the  same  and  against  the  lawful  claims 
of  all  persons. 

''  In  testimony  whereof,  I  have  hereto  set  my  hand  and 
seal,  this  16th  day  of  April,  1890. 

TiiEo.  Edwards.     [Seal.]'" 

Duly  proved  and  recorded. 

Defendant  objected,  upon  the  ground  that  plaintiff 
claimed  the  land  through  Theo.  Edwards,  Commissioner 
of  the  superior  court,  whereas  said  deed  was  signed  by 
Theo.  Edwards  in  his  individual  capacity,  and  the  attest- 
ing clause  does  not  refer  to  hirn  as  the  Commissioner  of 
the  court. 

The  court  held  the  deed  was  invalid,  except  as  against 
Theo.  Edwards  individually. 

Plaintiff*  excepted. 
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Plaintiff*  snbnntted  to  a  non-suit  and  appealed. 

Messrs.  Shepherd  ik  Biishee^  for  plaintiff  (appellant.) 
Mr,  J.  B.  Batchelor^  for  defendants. 

Faircloth,  C.  J.  (after  stating  the  facts ) :  The  sole 
question  presented  is  the  validity  of  the  deed  offered  in 
evidence  to  pass  title.  In  the  argument  against  it  the 
only  leason  assigned  is  that  the  grantor  failed  to  add  to 
his  signature  the  word  "commissioner."  It  sometimes 
happens  that  when  a  deed  is  defective  in  foirn  it  is  neces- 
sary to  find  the  intention  of  the  act. 

In  this  case  the  intention,  from  the  recitals  in  the  deed, 
is  so  manifest  that  the  Court  cannot  fail  to  see  it.  The 
regularity  of  the  proceedings  recited  in  the  ease  is  admit- 
ted and  also  of  the  sale  under  which  tlie  plaintiff  claims. 

When  the  donee  of  a  power  to  sell  has  an  interest  of  his 
own  in  the  property  affected  by  the  power,  and  makes  a  con- 
veyance of  the  property  without  reference  to  the  power, 
the  construction  is  that  he  intends  to  convey  only  what 
he  might  rightfully  convey  without  tlie  power.  Toudes  v. 
Fisher^  11  N.  C,  437,  and  the  authorities  cited  by  conn- 
Bel  in  that  case.  4  Kent,  334-5  When,  however,  the 
donee  has  no  interest  in  the  subject  of  the  conveyance,  but 
t  nly  a  naked  powder,  as  in  the  case  before  us,  then  the 
intent  apparent  upon  the  face  of  the  instrument  to  sell, 
would  he  deemed  a  sufficient  reference  to  the  power  to 
make  the  instrument  an  execution  of  it,  as  the  words  of 
the  instrument  could  not  be  otherwise  satisfied.  Sile7'  v. 
Ward,  Repository  and  Taylor's  Term,  161  (548). 

The  case  oi  Bayson  v.  Lewisy  84  N.  C,  680,  relied  upon 
by  the  defendant,  was  a  question  of  agency  and  personal 
liability  upon  a  promise  to  pay  money,  and  does  not  hit  the 
mark  in  the  present  case. 

Error. 
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ARMOUR  PACKING  CO.  v.  J.  DAVIS,  Receiver. 

Custom  of  Banks — Dealing.^  Beiiveefi  Bank  and  Deposi- 
tor—  Title  to  Negotiable  Instruments — Restricted  En- 
dorsements — Presumption  and  Proof  of  Bailment, 

1.  A  negotiable  instrument  deposited  in   a  bank,  endorsed   *'  for 

collection,"  remains  the  property  of  the  depositor,  and  the 
same  rule  holds  when  the  written  endorsement  appears 
unrestricted  but,  as  a  matter  of  fact  (evidenced  by  express 
collateral  agreement  or  a  tacit  understanding  to  be  reason- 
ably inferred  from  the  course  of  dealing  between  the  bank 
and  its  depositor)  the  instrument  is  taken  by  the  bank,  not 
as  a  purchase,  but  for  collection  simply. 

2.  The  fact  that  a  bank   has  given  a  depositor    credit  for  the 

amount  of  a  negotiable  instrument,  regularly  endorsed,  is 
not  conclusive  evidence  that  the  bank  had  purchased  the 
paper  and  was  not  a  mere  bailee  thereof. 

8.  When  a  bank  habitually  credits  a  depositor's  account  with 
negotiable  instruments  endorsed  to  it  by  such  depositor, 
giving  permission  to  the  depositor  to  draw  against  such 
credits,  l)ut  charges  up  to  the  depositor  all  such  papers  as 
arc  not  paid  on  presentation,  or  deducts  such  items  from  the 
next  deposit ;  such  a  course  of  dealing  stamps  the  transac- 
tion, with  reference  to  the  title  to  instruments  so  endorsed,  as 
being  unmistakably  a  bailment  for  collection  simply,  and  no 
greater  title  is  vested  in  the  bank. 

Civil  action,  tried  before  Starbucks  e/.,  at  January 
Term,  1896,  of  New  IIanovkr  Superior  Court. 

The  Armour  Packiniij  Company,  by  a  motion  in  tlie 
cause,  in  the  case  of  l\ite^  Treasurer  v.  The  Bank  of 
Ntir  Ilanorerj  pending  in  the  superior  court  of  New 
Hanover,  sought  to  recover  possession  of  a  certain  check 
by  it  deposited  in  the  said  Bank  of  New  Hanover,  before 
insolvency,    whicli    was   unpaid   and   is   now   held  by   the 
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defendant  receiver  and  by  him  claimed  to  be  the  property 
of  the  bank.  The  check  in  controversy  was  deposited  by 
petitioner  in  the  bank  on 'the  16th  day  of  Jnne,  1893,  three 
days  before  the  appointment  of  a  receiver,  and  is  as 
follows : 

"No.  189.  Baltimore,  June  13,  '93. 

"Drovers  and  Mechanics  National  Bank, 

"Pay  to  the  order  of  J.  G.  W.  Cobb,  |;312.f\j^^'  ^^^^^  '^^^"- 

dred  and  twelve  and  ^^^^  dollars. 

"  E.  Stenberokr, 

"  H.  Stenberger,  Att'y." 

The  check  at  the  time  of  its  deposit  was  endorsed  as 
follows : 

"Pav  to  the  order  of  C.  S.  McCoIl.     J.  W.   G.   Cobb." 
"Pay    to     Armour    Packing    Co.,    or     order.      C.   S, 
McCollV' 
"Armour  Packing  Co.,  by  H.  J.  Bierman,  Cas." 

The  Bank  of  New  Hanover  thereupon  transmitted  the 
check  to  the;  Importers  &  Traders  National  Bank  of  New 
York,  endorsed  as  follows : 

"  Pay  to  Iniporters  A:  Traders  National  Bank,  or  order, 
for  collection    for  Bank   of  New    Hanover,  Wilmington, 

N.  C. 

"  W.  L.  Smith,  Cashier." 

The  Importers  &  Traders  National  Bank  transmjtted 
the  clieck  to  the  National  Exchange  Bank,  at  Baltimore, 
endorsed  as  follows: 

"Pay  to  National  Exchange  Bank,  Baltimore,  or  order, 
for  collection  for  account  of  Importers  <fe  Traders  National 
Bank,  New  York." 

The  check  was  presented  for  payment  upon  the  drawees 
named   therein    at    Baltimore,    on    June   21,    1893,    when 
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payment  was  refused  for  want  of  funds  in  drawees'  hands 
belonging  to  the  drawer  to  meet  the  same,  and  thereupon 
the  cheek  was  protested  for  non-payment  and  returned  to 
the  defendant,  Junius  Davis,  receiver,  as  aforesa'd,  on  or 
about  the  26th  of  June,  1893. 

The  furtlier  facts  are  contained  in  the  judgment  of  his 
Honor,  which  is  in  these  words : 

"  This  cause  came  on  for  trial  before  Starbucks  Judge^  at 
the  January  Term,  1896,  of  New  Hanover  Superior  Court. 
By  consent  of  counsel  for  both  parties  a  jury  trial  was 
waived,  and  it  was  agreed  that  the  court  should  find  the 
facts.  The  court,  upon  the  testimony  and  exhibits,  finds 
the  following  facts : 

*' At  the  time  of  the  transaction,  hereinafter  stated,  tlie 
petitioner  had  its  principal  place  of  business  at  Kansas  City, 
Mo.  It  had  a  branch  business  at  Wilmington,  N.  C,  under 
the  charge  of  a  local  manager.  The  defendant  Bank  of 
New  Hanover  filed  a  deed  of  assignment  for  benefit  of  cred- 
itors on  June  19,  1S93,  and  the  defenvlant,  Junius  Davis, 
was  appointed  receiver. 

"  Previous  to  and  at  the  time  of  the  insolvencv  of  the  t^aid 
bank,  petitif>ner  kept  a  de[>osit  acrcount  with  the  said  bank  ; 
depoMts  of  money,  chocks  and  drafts  were  made  in  the  said 
bank  from  time  to  time  by  the  manager  of  petitioner^ 
local  business  at  Wilmington  in  the  name  of  the  plaintiff 
company.  The  petitioner,  through  its  home  office  at  Kan- 
sas City,  drew  checks  against  the  deposits  so  made,  its 
checks  usually  being  for  an  amount  corresponding  to  the 
am4)unt  of  a  previous  deposit.  The  manager  of  the  peti- 
tioner's said  business  in  Wilmington  had  no  authority  to 
check  against  the  deposits  made  by  him  to  the  credit  of 
the  {)laintifl' company,  but  the  same  were  subject  only  to 
petitioner's  check  drawn  at  its  home  office  at  Kansas  City, 
and  this  fact  was  assented  to  bv  the  defendant  bank. 


N.  C]  FEBRUARY   TERM,  1896.  551 


Packixg  Company  t>.  Davis. 


*'  The  course  of  business  between  the  petitioners  and  said 
bank  was  such  that  from  time  to  time  the  petitioners  would 
make  deposits  of  money,  checks,  drafts  and  other  negotiable 
paper  by  simple  endorsement,  and  deposit  the  same  in 
bank,  the  deposit  slip,  containing  the  items  of  cash,  drafts 
or  checks,  being  prepared  by  the  petitioner''s  local  manager. 
The  said  bank  would  at  the  time  credit  the  whole  deposit, 
money,  drafts  and  checks,  in  the  pass-book  of  the  plaintiff's 
kept  with  said  bank,  as  one  item,  one  amount ;  and  the 
deposit  so  made,  including  the  checks  and  drafts,  would  at 
ouce  be  credited  by  the  bank  to  the  account  of  the  peti- 
tioners on  the  books  of  the  bank  as  cash.  There  was  no 
express  agreement  between  the  petitioners  and  bank  with 
reference  to  the  passing  of  title  to  the  paper  deposited. 
The  check  sued  on  was  deposited  with  the  other  paper  and 
money,  amounting  in  all  to  $3,485,  on  June  16,  1893. 
The  whole  deposit  of  $3,485  was  credited  on  the  pass  book 
of  the  petitioners  as  one  item,  and  was  at  once  credited  by 
the  bank  to  the  account  of  the  petitioners  as  cash  on  the 
books  of  the  bank. 

"  The  said  check  was  indorsed  in  blank  by  tiie  petitioners. 

"The  petitioner  at  no  time  overdrew  its  account. 

"The  last  check  of  the  plaintiff  paid  by  the  bank  was  on 
the  17th  (4*  June  for  $2,392.  This  check  was  against  a 
deposit  of  a  week  before  of  like  amount.  On  the  UJth  of 
Jnne  the  petitioner  had  to  its  credit  a  balance  of  $0,250. 
The  check  in  controversy  was  never  drawn  atrainst  by  the 
petitioners.  It  \yas  the  custom  of  the  said  bank,  w^here 
paper  deposited  with  it  was  returned  unpaid,  to  charge  the 
same  back  to  the  depositor,  if  such  depositor  was  an  out- 
of-town  customer;  if  such  depositor  to  whom  it  had  been 
credited  was  a  customer  in  town,  he  would  give  the  bank 
a  ('heck  for  it,  if  heliad  money  to  his  credit,  or  take  it  off 
his  deposit  ticket  when  making  his  next  deposit.      The  l)ank 
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regarded  the  petitioner  as  an  in-town  customer,  and  so 
treated  it  in  their  dealings.  If  paper  deposited  by  peti- 
tioner and  passed  to  its  credit  by  the  bank  was  returned 
unpaid,  the  bank  would  immediately  notify  petitioner,  who 
was  the  last  endorser,  and  when  petitioner's  local  manager 
would  make  his  next  deposit  (he  deposited  daily)  the 
amount  of  such  unpaid  paper  would  be  deducted  from  the 
aggregate  of  the  deposit  slip  of  that  day,  and  the  said  paper 
delivered  to  the  local  manager.  It  was  also  a  custom  of 
the  bank  to  mark  all  paper  belonging  to  it,  and  payable 
out  of  town  at  sight  or  on  demand,  upon  the  day  of  deposit, 
and  before  sending  it  in  the  mail,  with  the  letters  *'  0.  I./'* 
indicating  Cash  Item.  The  paper  so  marked  was  treated 
as  cash.  This  is  not  a  general  custom  of  banks,  but  was  a 
custom  of  the  Bank  of  New  Hanover,  and  done  for  the  pur- 
pose of  distinguishing  paper  deposited  with  them  for  credit 
and  paper  simply  left  with  them  for  collection.  It  so 
stamped  paper  received  by  it  from  petitioners  on  deposit, 
and  tlie  draft  sued  on  was  so  stamped.  The  bank  was  in 
the  custom  of  receiving  items  for  collection,  as  well  as  items 
deposited  as  cash.  This  stamp  of  C  I.  was  used  by  the 
bank  for  its  own  guidance.  Where  paper  was  left  with  the 
bank  for  collection,  such  paper  was  not  treated  by  the  bank 
as  cash  until  actually  collected,  nor  put  to  the  credit  of  the 
depositor  until  actually  collecicd.  There  were  several 
occasions  on  which  doj)osit8  were  made  by  plaintifTof  paper 
for  collection. 

"  In  these  cases,  the  paper  was  time  paper  and  not  due  ; 
the  petitioner  deposited  them  with  the  bank  before  matu- 
rity, and  at  maturity,  when  collected,  the  proceeds  were 
credited  to  the  petitioner.  They  were  not  credited  to  the 
petitioner  when  the  deposit  was  made.  The  bank,  when 
paper  which  had  been  credited  was  returned  unpaid,  did 
not  notify  all  endorsers  on  such  paper,    but   notified   only 
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the  depositor  to  whom  it  had  been  credited,  who  was  the 
last  endorser.  It  was  generally  understood  between  the 
depositors  of  the  bank  and  the  bank  that  if  paper  so 
deposited  was  not  paid  the  depositor  would  repay  it  on  its 
return.  The  bank  looked  more  to  the  credit  of  the  depos- 
itor than  anything  else  in  taking  paper  for  deposit  and 
crediting  it  as  cash.  The  general  customs  at  the  bank  were 
applicable  to  its  dealings  with  the  petitioner. 

"The  draft  sued  on  was  presented  for  payment  upon  the 
drawees  named  therein  at  Baltimore,  on  June  21,  1893, 
after  the  insolvency  of  the  defendant  bank,  when  payment 
was  refused,  and  therefore  was  protested  for  non-payment 
and  returned  to  defendant  Junius  Davis,  receiver.  And 
upon  tl'C  foregoing  facts,  it  is  adjudged  by  the  court  that 
the  said  check  or  draft  mentioned  in  the  petition  herein  is 
not  the  property  of  the  petitioner,  the  Armour  Packing 
Company,  but  is  the  property  of  said  Junius  Davis,  as 
receiver  of  the  Bank  of  New  Hanover.  The  costs  of  this 
petition  to  be  taxed  by  the  clerk,  must  be  paid  by  said 
Armour  Packing  Company." 
Petitioner  appealed,  and  assigned  as  error  : 
"That  his  Honor  erred  in  his  conclusion  of  law  upon  the 
fac^s  found  that  the  said  check  is  not  the  property  of  the 
petitioner  but  is  the  property  of  the  defendant,  Davis,  as 
receiver  of  the  Bank  of  New  Hanover."" 

Mr,  Iredell  Meares^  for  plaintiff  (appellant). 
Messrs.  George  Rounfree  and  P.  B.  Manning^  for  defend- 
ant. 

Clark,  J. :  Had  the  paper,  when  deposited  by  the 
plaintiff  in  the  bank,  been  endorsed  ''  for  collection,"  there 
can  be  no  question  that  it  would  have  remained  the  prop- 
erty of  the  depositor,  for  the  title  would  not  hjwe  passed. 
Baykin  v.  Bank^  at  this  Teim.     Had  the  paper  been  col- 
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lected  and  the  proceeds  mingled  with  the  general  funds  of 
the  bank,  even  if  the  paper  had  been  endorsed  "  for  col- 
lection,'' the  plaintiff  would  have  been  a  simple  contract 
creditor  with  no  preference  over  other  creditors.  Bank  v. 
Bank,  116  N.  C,  226;  Bank  v.  Davis,  114  N.  C,  343. 
The  point  here  presented  is  different  from  either  of  the 
above,  and  has  elicited  some  conflict  of  decision,  but  it 
seems  now  settled  by  the  weight  of  authority,  especially 
the  more  recent  cases,  and  it  is  in  accordance  with  the 
"  reason  of  the  thing,"  that,  while  an  endorsement  '^  for 
collection  "  of  a  draft  or  check  does  not  transfer  title  to 
the  endorsee  but  merely  constitutes  him  the  agent  of  the 
endorser,  a  different  result  does  not  follow  an  unrestricted 
endorsement,  where,  though  the  endorser  is  credited  and 
the  endorsee  charged  with  the  amount  of  such  paper,  it 
appears  as  a  fact  tliat  the  endorsee  does  not  become  uncon- 
ditionally responsible  for  such  amount  until  the  check  or 
draft  is  actually  paid.  Bank  v.  Huhhell,  117  N.  Y.,  3S4 
(15  Am.  St.  Rep.,  515).  In  a  very  recent  case  (Zn  re  State 
Bank,  45  Am.  St.  Rep.,  454;  56  Minor,  119)  the  (^onrt 
says  :  "There  can  be  no  doubt  that  if  a  draft  or  other  paper 
is  delivered  to  a  bank  for  collection,  the  mere  fact  that 
the  endorsenient  of  the  owner  is  unrestricted  will 
not,  as  between  him  and  the  bank,  make  the  latter 
the  owner  of  the  })ropcrty.  Neither  is  it  conclusive 
upon  the  (juestion  of  ownership  of  the  ]>aper  that 
before  collection  the  amount  of  it  is  credited  to  the 
customer's  account,  against  which  he  has  the  priviletre 
of  drawing  by  check Such  privilege  is  merely  gratui- 
tous if  the  bank 'may  cancel  the  credit  or  charge  back  the 
pa])er  to  the  customer's  account  when  it  is  not  paid  l)y  the 
maker  or  drawee.  Giles  v.  Perkins,  9  East.,  .i2  ;  Levi  v. 
Bank,  5  Dill.,  104  ;  Balhach  v.  Frermghuisen,  15  Fed. 
Rep.,  675."     And  in  a  late  ease  in  the  United   States   (-ir- 
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cuit  Conrt  of  Appeals  {Beat  v.  SoTnerville^  50  Fed.  Rep., 
647)  the  same  principle  ie  affirmed,  the  Court  pointing  out 
that,  though  the  amount  of  the  paper  may  be  at  once 
placed  to  the  credit  of  the  depositor  with  permission  to 
him  to  draw  against  it,  yet  if  the  tacit  understanding  from 
the  course  of  dealings  between  the  parties  is  that,  if  the 
paper  is  not  paid,  the  amount  thereof  is  to  be  charged 
hack  to  the  depositor's  account,  this  is  really  a  bailment 
for  collection  and,  as  between  the  depositor  and  the  bank, 
the  title  never  passed,  it  having  passed  suh  modo  only  as 
between  the  hank  and  the  payee.  As  between  the  deposi- 
tor and  the  bank,  the  (juestion  whether  title  passes  or  not 
depends  upon  whether  as  a  matter  of  fact  the  paper  was 
taken  for  collection,  though  not  so  restricted  by  an  endorse- 
ment to  that  effect,  or  whether  it  was  taken  absolutelv  as 
a  purchase  or  discount.  To  the  same  purport  are  Balhach 
V.  Frelinghuisen^  supra  ;  Scott  v.  Bank^  23  N.  Y.,  2S9,  and 
i  Morse  on  Banks,  Sec.  583  c.  In  the  present  case  it  is 
found  that  the  tacit  agreement  betw^een  the  parties,  from 
their  course  of  dealings,  was  that,  though  the  amount  was 
credited  to  the  depositor  and  he  could  draw  against  it,  yet, 
if  the  paper  so  deposited  was  not  ])aid  on  presentation,  the 
amount  thereof  was  to  be  charged  up  to  the  depositor's 
acrount  or  taken  off  his  next  deposit  ticket.  Tliisstainps 
the  transaction  as  being  unmistakably  a  bailment  for  col- 
lection. As  nothing  had  passed,  the  fact  that  the  bank 
had  simply  given  the  depositor  credit  on  its  books  would 
iK»t  make  the  bank  a  purchaser  for  value.  Bank  v.  Daois^ 
114  X.  C,  335,  citing  Jfann  v.  Ba?ik,  30  Kan.,  412; 
Bank  v.  Valentine,  18  Hun.,  416;  Bank  v.  .\V?/v//,  71 
Miss.,  308. 

It  was  further  said  In  re  State  Bank,  supra  :  '*0f  course 
in  all  such  cases  the  banker,  like  a  factor,  has  a  lien  for 
advances  made  on  the  faith  of  the  paj)er,  and  consequently 
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tlie  claim  of  the  cnstomer  may  be  modified  by  the  state  of 
his  account."  No  such  question  however  arises  in  this 
case,  the  balance  of  the  plaintiff's  account,  independent 
of  this  check,  being  in  its  favor  at  the  time  of  the  failure 
of  the  bank.  Upon  the  facts  found,  the  check  is  the  prop- 
erty of  the  plaintiff. 

Reversed. 


W.  H.  STRAUSS,  on  behal f  of  himself  and  others  V.  CAROLINA 
INTERSTATE  BUILDING  &  LOAN  ASSOCIATION. 

Building  i&  Loan  Associations — lieceivei^'s  Duties  a^  to 
Appeals — Powers  of  Sale  in  Mortgages — Order  of  Dis- 
tribution. 

1.  The  rules  for  the  adjustment  of  the  affairs  of  insolvent  Build- 

ing &  Loan  Associations  laid  down  in  this  case  on  the  former 
appeal  (117  N.  C,  308)  affirmed. 

2.  A  receiver  appointed  by  the  court  cannot  exercise  the  powers 

of  sale  contained  in  a  mortgage  to  the  corporation  of  which 
he  is  the  receiver ;  nor  can  the  court  confer  such  a  power 
upon  him  until  the  mortgagor  is  properly  before  the  court. 

3.  Orders  for  the  distribution  of  a  fund  among  creditors  should  not 

be  made  until  the  fund  is  in  court.  Such  orders  may  be 
made  at  any  time  as  to  funds  then  in  court. 

4.  It  is  the  duty  of  a  receiver  to  appeal  when  he  thinks  the  party 

or  corporation  he  represents  has  not  had  justice.  But  it  is 
not  his  duty  to  appeal  in  the  interests  of  one  creditor  or 
stockholder  as  against  another,  as  they  can  look  after  their 
own  interests. 

(.'tvil    action,  heard    upon   petition    in   the    cause,  in  a 
creditor's   bill,  ewXxiXeii  Strauss y    on   behalf  of  himself  and 
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all  other    creditors,  &c.   v.  Carolhia  Interstate  B.  iSc  L. 
Associatiorij  by  Graham, «/.,  at  Chamhers,  in  October,  1895. 

The  order  made,  and  from  which  the  receivers  and  non- 
borrowing  members  of  the  Association  appealed,  is  as  fol- 
lows: 

**  This  action  coming  on  to  be  heard  before  his  Honor, 
A.  W,  Graham,  Judge  presiding  in  the  sixth  judicial  dis- 
trict, at  Chambers,  at  Clinton,  North  Carolina,  on  the  11th 
clay  of  October,  1895,  by  consent  of  all  parties  thereto,  upon 
the  petition  of  Iredell  Meares  and  P.  B.  Manning,  Receivers 
of  the  defendant  the  Carolina  Interstate  Building  and 
Loan  Association,  praying  the  court  for  direction  and 
iiigtruction  as  to  the  winding  up  and  settlement  4#f  the 
affairs  of  said  corporation,  with  and  among  the  members  and 
shareholders  thereof,  and  the  same  being  argued  by  coun- 
sel for  said  receivers  and  borrowing  members  of  said 
defeodant  corporation  respectively  and  considered  by  the 
court  ; 

"  The  court  rejects   all   of  the  plans  of  settlement  sug- 
gested in  the  petition   of  said   receivers,  and   now   orders, 
adjudges  and  decrees,  and    the  said   receivers  ^re   hereby 
advised   and   directed   to   wind    up,  adjust   and   settle  the 
affairs  of  said   corporation   defendant,  and   distribute  the 
assets  thereof  among  the  respective  members  or  sharehold- 
ers of  said  corporation  upon  the  principles  and  in  the  man- 
ner following,  that  is  to  say  :   In  the  settlement  with  mem- 
bers of  said  corporation  who  have  borrowed   money  there- 
from and  secured  the  said  loan  either  by  a  pledge  of  stock 
or  by  pledge  of  stock  and  mortgage   on  property  and  who 
are  now  indebted   to  said    Association,  the  said  receivers 
shall  charjje  the  said  borrowintr  member  with   the  amount 
of  money  loaned  to  him  by  said  Association,  charging  inter- 
est thereon  from  the  date  of  said  loan  to  the  24th  of  July. 
1S95,  at  the   rate    of   6   per  cent,  per  annum.     And  said 
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members  shall  be  credited  with  all  sums  of  money  paid  in 
by  him,  whether  paid  as  dues,  fines,  premiums  or  in  any 
other  manner,  and  also  with  interest  on  ail  of  said  pay- 
ments from  the  respective  dates  thereof  until  the  said  24th 
day  of  July,  1895,  and  the  sum  so  ascertained  shall  be 
deducted  from  the  amount  of  the  loan  to  said  member  bv 
the  Association,  and  the  balance  remaining  shall  be  the 
debt  due  and  owing  by  said  member  to  the  said  Associa- 
tion, and  shall  bear  interest  from  the  said  24th  day  of 
July,  1895,  until  paid  at  the  rate  of  6  percent,  per  annum, 
and  be  secured  by  the  mortgage  executed  by  said  member 
to  the  Association  securing  the  original  loan.  And  upon 
the  payment  of  said  balance  so  ascertained,  with  all  inter- 
est thereon,  the  mortgage  given  as  aforesaid  shall  be 
discharged  by  said  receivers  according  to  law. 

'*  That  the  said  receivers  shall  ascertain  as  aforesaid  the 
amount  due  by  each  and  every  member  or  shareholder  of 
said  Association,  and  shall  notify  him  in  writing  of  the 
same  and  demand  payment  thereof,  and  if  the  said  amount 
due  by  said  member  shall  not  be  paid  within  thirty  days 
after  service  of  said  notice,  the  said  receivers  shall  in  their 
discretion  proceed,  either  under  the  power  of  sale  contained 
in  said  mortgage  or  by  proceedings  in  the  proper  court 
having  jurisdiction,  to  foreclose  said  mortgage  and  sell  tlie 
property  conveyed  thereby  upoti  such  terms  as  to  said 
receivers  shall  seem  best  or  said  court  may  prescribe. 
And  in  those  cases  where  only  a  pledge  of  stock  was  made 
as  security  for  the  loan,  upon  such  default  the  said  receivers 
shall  in  their  discretion  bring  suit  against  the  member 
personally  to  recover  the  balances  due  said  Association  by 
hin).  Upon  the  ascertainment  in  the  manner  aforesaid  of 
tlie  balance  due  by  the  borrowing  members  to  the  Associa- 
tion and  the  payment  thereof,  such  borrowing  member 
shall  cease  to  be  a  member  of  said  Association,  and  shall  be 
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discharged  from  all  further  liability  to  said  Association 
either  as  debtor  or  stockholder,  and  shall  have  no  right  to 
participate  in  the  distribution  of  the  assets  of  said  Associa- 
tion, but  his  st.ck  shall  be  deemed  cancelled  and  surren- 
dered. 

*•  All  sums  of  money  collected  from  borrowing  members 
as  hereinbefore  directed  shall  be  held  by  said  receivers  and 
applied  by  them,  with  all  other  assets  of  said  Association, 
first,  to  the  payment  of  costs,  charges  and  expenses  of  exe- 
cuting the  trust  of  said  receivership  ;  secondly,  to  the  pay- 
ment of  the  creditors  of  said  Association  in  full  ;  and  the 
residue  thereof  shall  be  distributed  equally  and  ratably 
among  the  non-borrowing  members  of  the  Association  in 
proportion  to  the  amounts  paid  in  by  them  respectively 
upon  the  shares  ot  stock  held  by  them,  including  the  inter- 
est upon  said  several  payments  from  the  average  date 
thereof  until  the  said  24th  day  of  July,  1895. 

"And  the  court  doth  retain  this  cause  for  further  direc- 
tion.'' 

Iredell  Meares  and  P.  B.  Manning,  the  receivers  of  the 
defendant  corporation  and  the  non-borrowing  sjiareholders 
of  said  corporation,  make  the  following  assignment  of 
errors  to  the  order  of  the  Honorable  A,  W.  Grahara^ 
Judge^  made  on  October  17th,  1895,  in  the  above  entitled 
action,  to- wit  : 

"Second.  That  the  court  erred  in  advising  anJ  direct-' 
ing  the  receivers  of  the  said  defendant  corporation  to  wind 
up,  adjust  and  settle  the  affairs  of  said  corporation  and  dis- 
tribute the  assets  thereof  among  the  respective  members  or 
shareholders  of  said  corporation  upon  the  principles  and  in 
the  manner  following,  that  is  to  say  :  "  In  the  settlement 
with  members  of  said  corporation  who  have  borrowed 
moutiy  therefrom  and  secured  the  said  loan  either  by  a 
pledge  of  stock  or   by  pledge  of  stock    and  mortgage    on 
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property,  and  who  are  now  indebted   to  said  Association, 
the  said  receivers  shall  charge  the  said  borrowing  member 
with  the  amount  of  money  loaned  to  him  by  said  Associa- 
tion, charging  interest  thereon  from  date  of  said   loan     to 
the  24th  day  of  July,  1895,  at  the  rate  of  6  per   cent,    per 
annum.     And  said  member  shall  be  credited  with  all  sums 
of  money  paid  in  by  him,  whether  paid  as  dues,  fines,  pre- 
miums or  in  anv  other  manner,  and  also  with    interest    on 
all  of  said  payments  from  the  respective  dates  thereof  until 
the  said  24th  day  of  July,  1895,  and  the  sum  so  ascertained 
shall  be  deducted   from    the   amount  of  the  loan  to  said 
member  by   the    Association,  and   the  balance  remaining 
shall  be  the  debt  due  ai'd  owing  by  said  member  to  the  said 
Association,  and  shall  bear  interest  from  the  said  24th  day 
of  July,  1895,  until  paid,  at  the  rate  of  6  per  cent,   per 
annum,  and  be  secured  by  the  mortgage  executed  by  said 
member  to  the  Association  securing  the  original  loan.    And 
upon  the  payment  of  said  balance  so  ascertained,  with    all 
interest  thereon,  the  mortgage  given  as  aforesaid  shall   be 
released  and  discharged  by  said  receivers  according  to  law." 

Third.  That  the  court  erred  in  holding  that,  "  upon  the 
ascertainment;  in  the  manner  aforesaid  of  the  balance  due 
by  the  borrowing  members  to  the  Association  and  the  pay- 
ment thereof,  such  borrowing  member  shall  cease  to  be  a 
member  of  said  Association  and  shall  be  discharged  from 
all  further  liability  to  said  Association  either  as  debtor  or 
stockholder,  and  shall  have  lut  right  to  participate  in  the 
distribution  of  the  assets  of  the  Association,  but  his  stock 
shall  be  deemed  cancelled  and  surrendered." 

Fourth.  That  the  court  erred  in  holding  that  ''all  sums 
of  monev  collected  from  borrowing  members  as  hereinbe- 
fore  directed  shall  be  held  by  said  receivers  and  applied 
by  them,  with  all  other  assets  of  said  Association,  first,  to 
the  payment  of  the  costs,  charges  and  expenses  of  execut- 
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ing  the  trust  of  said  receivership;  secondly,  to  the  pay- 
ment of  the  creditors  of  said  Association  in.  full ;  and  the 
residue  thereof  shall  be  distributed  equally  and  ratably 
among  the  i.on-borrowing  meinbeis  of  the  Association  in 
proportion  to  the  amounts  paid  in  by  them  respectively 
upon  the  shares  of  stock  held  by  them,  including  the 
interest  upon  said  several  payments  from  the  average  date 
thereof  until  the  24th  day  of  July,  1895/' 

Messrs.  Ricand  i&  Weill  and  E.  S.  Martin^  for  Receivers 
(appellants). 
Messrs,  Allen  d;  Dorteh^  for  borrowers. 

FcRCHES,  J.:  At  the  last  Term,  upon  the  application 
of  the  receivers,  we  undertook  to  give  them  such  direc- 
tions as  we  thought  necessary  to  enable  them  to  proceed 
with  their  work  in  collecting  the  assets  of  this  insolvent 
Association,  to  the  end  that  the  rights  and  interests  of  all 
parties  might  be  finally  adjusted  and  settled.  And  the 
case  coming  on  for  further  directions  upon  the  opinion  of 
this  Court,  his  Honor,  at  January  Term,  1896,  entered  up 
another  judgment  from  which  the  receivers  and  the  non- 
borrowing  members  again  appealed.  And  in  this  appeal 
we  are  asked  to  review  and  modify  the  opinion  heretofore 
given  ;  and  if  we  cannot,  or  do  not  do  that,  then  we  are 
asked  to  review  the  judgment  of  the  court  as  made.  We 
do  not  admit  that  it  would  be  consistent  with  the  practice 
of  this  Court  for  us  to  review  the  opinion  at  the  last  Term, 
in  this  way.  It  is  not  the  mode  pointed  out  by  the  pub- 
lished rules  of  practice  of  the  Court.  But,  as  it  was  in 
the  nature  of  instructions  to  the  receivers  who  act  under 
authoritv  from  the  Court,  we  have  re-examined  whac  we 
then  said  and  find  no  reason  to  change  or  modify  the 
opinion.     The  object  the  Court  had  in  view  was  a  fair  and 

equitable  adjustment  between    all    parties   mutually  inter- 
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ested  in  the  concern.      And,  upon  a  re-examination  of  the 
matter,   we   are  satisfied   that   the  instructions  then  given 
are    sustained    by    reason   and  authority,  and,  if  followed, 
will    result     in     substantially    effecting    the   purpose    we 
intended.     The  modilication  mostlv    insisted   on    was  that 
part  whore  i:  is  said,  *'  We  know  of  no  law  authorizing  the 
receivers  to  foreclose  the  mortgages  under  the  powers  con- 
tained in  the  mortgages."    And,  upon  a  reconsideration  of 
this,  we  do  not  wish  to  change  what   we   then    said.      The 
receivers  have  no  legal  estate  in  the  mortgaged    property, 
and    instead  of  the    case  of    Dameron  v.    EsJcrldge^    104 
N.  C,  621,  sustaining  the  right  of  the  receivers  to  foreclose 
under  the  powers,  it  seems  to  us  to  sustain  the  other  vie'w. 
It  may  be  possible,  if   this  point   was  presented    in  a  case 
before  the  Court,  a  foreclosure  bv  the  receivers   under    the 
powers   (contained  in    the    mortgages    might  be  sustained. 
But  if  we  were  to  so  hold  in  this  matter — where  the   mort- 
gagors are  not  before   the   court — it  would    be    but   obiter 
and  thev  would  not  be  bound  bv  it.     So  without   discuss- 
iiig  the  matter  further,  we  think  there  is  sufficient    reason 
whv  we   should  make  no   chancre    in  what    was  said  when 
the  case  was  here  at    the   last  Term. 

We  have  no  doubt  that  his  Honor  intended  to  observe  the 
ruling  of  this  Court  in  his  judgment ;  but  we  do  not  think  he 
did  so.  We  expressly  declined  to  give  any  direction  as  to 
the  distribution  of  the  fund.  We  said  this  should  not  be 
done  until  the  fund  is  in  court.  And  his  Honor's  judgment 
directs  the  receivers  ''  to  collect  and  distribute  the  assets 
thereof  among  the  respective  members  or  shareholders  of 
said  corporation,  upon  the  principles  and  in  the  manner  fol- 
lowing."' This  was  in  violation  of  the  opinion  of  this  Court 
— a  distribution  was  not  intended  to  be  made,  and  should 
not  be  made  until  funds  are  in  court  to  be  distributed.  Of 
course  the  receivers  should  be  authorized  to  use  such  funds 
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in  their  hands  as  may  become  necessary  to  defray  expenses 
of  collection.  But  they  should  not  pay  out  or  distribute 
any  other  money,  except  under  the  order  of  the  court  after 
it  has  been  collected  and  reported  to  the  court.  Such 
order  mav    be  made  at  any   time    upon  the    fund   then    in 

m.  V  1 

court. 

This  folowini^  paragraph  of  his  Honor's  judgment  is 
o])jected  to  by  appellants,  to-wit  :  "  And  upon  the  pay- 
ment of  said  balance  so  ascertained,  with  all  interest 
thereon,  the  mortgage  given  as  aforesaid  shall  be  released 
and  discharged  by  the  receivers  according  to  law."  This 
paragraph  is  not  provided  for  in  the  opinion  at  last  Term, 
nor  does  it  conflict  with  anything  then  said,  unless  it 
tends  to  disturb  the  equitable  adjustment  therein  provided 
for.  We  are  not  sufficiently  advised  as  to  what  result  it 
would  have  upon  the  final  settlement  to  say  whether  or 
not  it  is  in  violation  of  the  rules  we  have  laid  down  for 
final  settlement.  If  it  would  disturb  this  rule  of  equitable 
adjustment,  then  it 'should  be  left  out.  But  if  it  does  not 
do  this,  we  see  no  objection  to  it.  It  should  be  settled 
npon  a  consideration  of  the  principle  of  ecjuitable  adjust- 
ment, as  we  have  stated  and  which  his  Honor  will  fully 
investigate.  But  the  receivers  will  not  act  upon  this  par- 
agraph until  it  is  considered  and  passed  upon  by  the  court 
below  npon  the  filing  of  this  opinion. 

We  call  attention  to  the  fact  that  the  receivers  are  appel- 
lants now  and  at  the  last  Term,  when  it  does  not  appear 
that  any  question  is  presented  in  which  the  corporation  is 
interested.  There  are  cases  in  which  it  is  the  duty  of 
receivers  to  appeal,  w^here  they  think  the  party  or  corpo- 
ration they  represent  has  not  had  justice.  But  it  is  not 
•considered  to  be  their  duty  to  appeal  in  the  interest  of  one 
portion  of  the  corporators — stockholders — against  the 
other.     And  as  to  their  duties,    it  is  expected  they  will 
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observe  the  directions  of  the  court  from  whom  they 
received  their  appointments.  If  any  of  the  parties  inter- 
ested as  corporators  think  the  judge's  instructions  are 
erroneous  and  injurious  to  them,  they  may  appeal.  Let 
this  opinion  be  certified. 

Error. 


J.    W.    CRAVEN,    Administrator    of    ISABELLA  CRAVEN    v. 

W.  S.  RUSSELL. 

Action  for  Recovery  of  Personal  Property — Pleading — 
Amendment — Principal  and  Agent — Declarations  of 
Agent. 

1.  Where,  in  the  course  of  the  trial  of  an  action  for  the  recovery  of 

specific  personal  property,  it  developed  that,  at  the  ooin. 
mencement  of  the  action,  the  defendant  was  not  in  posses 
sion  of  the  property,  having  sold  it  immediately  after  plaint- 
tifr^B  demand,  it  was  proper  to  permit  plaintiff  to  amend  his 
complaint  so  as  to  charge  a  conversion  of  the  property ;  for, 
in  such  case,  the  scope  of  the  action  not  being  changed  and 
there  being  no  inconsistency  between  the  action  as  amended 
and  as  originally  begun,  the  defendant  could  not  be  hurt  by 
the  amendment. 

2.  The  declarations  of  an  agent  in  regard  to  a  transaction  after 

the  termination  of  the  agency  do  not  affect  the  aforetime 
principal  and  are  not  admissible  as  testimony  against  the 
latter. 

Civil  action,   tried   before    Greine^   ./.,   and   a  j'iiry,  at 
Janiiarv  Term,  1896,  of  AfooRE  Superior  Court.     From  a 
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judgment  for  the  defendant  the  plaintiff  appealed.  The 
facts  are  suflSciently  8et  out  in  the  opinion  of  Associate 
Justice  Montgomery. 

Messrs,  Douglass  cfe  Spence^  for  plaintiff  (appellant). 
Messrs,   W.  E,  Murchison  and  N.  A.  Sinclair^  contra. 

Montgomery,  J.:  This  action  was  originally  com- 
menced for  the  recovery  of  certain  personal  property 
which  the  plaintiff  alleged  the  defendant  unlawfully  with- 
held from  him.  In  the  course  of  the  trial  it  was  devel- 
oped that  the  defendant  whs  not  in  the  possession  of  the 
property  when  the  action  was  commenced,  he  having,  after 
demand  upon  him  and  before  the  action  was  brought,  sold 
the  same  and  converted  the  proceeds  to  his  own  use. 
Upon  this  condition  of  things  the  court  allowed  the 
plaintiff's  motion  to  amend  his  complaint  so  as  to  charge 
a  conversion  of  the  property  by  the  defendant.  The  de- 
fendant excepted.  There  is  no  force  in  the  exception. 
The  proof  requisite  to  make  out  the  case  after  the  amend- 
ment  was  exactly  the  proof  required  to  make  out  the  case 
under  the  original  complaint,  except  as  to  that  concerning 
the  sale  of  the  personal  property;  and  that  is  no  material 
variance.  The  scope  of  the  action  was  not  changed,  and 
there  is  no  inconsistencv  between  the   action   as  amended 

•  * 

and  the  action  as  originally  constituted.  The  defendant 
could  not  have  been  prejudiced  by  the  amendment.  Car- 
penter V.  Huffsteller,  87  N.  C,  273 ;  Ely  v.  Early,  94 
N.  C,  1. 

The  defendant,  Russell,  a  witness  for  himself,  was 
allowed  to  testify  against  the  objection  of  the  plaintiff  that 
the  aforetime  agent  of  the  plaintiff's  intestate,  long  after 
his  agency  had  ceased,  had  told  the  witness  that  a  part  of 
the  alleged  debt  due  to  the  plaintiff's  intestate  by  Glosson 
for  advances  to  make  the  crop  of  1891   was  not  for  such 
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consideration,  but  for  the  purchase  of  a  mule  by  Glosjion 
in  1890.  This  testimony  was  clearly  incompetent  and 
ought  not  to  have  been  received.  "What  an  agent  says  in 
the  course  of  doing  an  act  in  the  scope  of  his  agency, 
characterizing  or  qualifying  the  act,  is  admissible  as  a 
part  of  the  res  gestae  but  if  his  right  to  act  in  the  partic- 
nlar  matter  in  question  has  ceased,  his  declarations  are 
mere  hearsay  which  do  not  affect  the  principle.  Smith  v. 
Railroad^  68  X.  C,  107.  This  has  been  approved  in 
Branch  v.  Railroad^  88  N.  C,  573,  and  in  Souther! and  v. 
Railroad,  106  JSf.  C,  100. 

There   is  error  in  the  proceedings   of.  the   court   below 
as  pointed  out,  and  the  plaintiff  is  entitled  to  a  new  trial. 

New  Trial. 


BOYKIN,  SEDDON  &  CO.  v.  BANK  OF  FAYETTEVILLE. 

Banks — Collections — Drafts  Endorsed  ''\for  Collection^ 

Where  plaintiff  sent  a  draft  to  N.  H.  bank  for  collectioD  and  the 
bank  pent  it  with  like  endorsement  to  itH  correspondent  the 
Bank  of  P.,  which  eolleoted  the  draft  and  credited  the  pro- 
ceeds to  the  account  of  the  N.  H.  Bank;  Held^  that  the 
restrictive  endorsement  "  for  collection"  was  notice  to  the 
bank  of  F.  that  the  plaintiff  was  the  owner  of  the  draft  and 
that  the  N.  H.  bank  was  only  an  a<?ent  and  the  fact  that  the 
proceeds  were  placed  to  the  credit  of  the  latter  bank  (but 
not  actually  paid  over)  is  no  defense  to  an  action  by  the 
plaintitT. 

OiviL  ACTION,  heard  on  appeal  from  a  judgment  ofajus- 
tice  of  the  peace,   before    Hoke,  J.,  at   Xoveniber   Term, 
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Court.     The  action  was 

a  draft  sent  by  the  plaint- 

at    Wilmington,  endorsed 

and    bv    the  latter  bank 

t est i lied  as  follows  : 

mk     New     Hanover.     Draft 

liankin    <fe    Co.     Gave    bank 

lien)    any  money.      Paid   ITtli 

o.     Didn't    send  any    money ; 

•opt  notified    them  it    was   paid 

night    of  17th  June   (Saturday). 

lay)    heard    of  failure    ot  Bank. 

it  on  17th.      Think   it  was  late  in 

vas  mailed — after    banking   hours. 

Neville     75     miles.      Co\]ldn't    have 

*  fore  Monday. 

Draft  reached  us  in  ordinary   course 

•  tion,   from  Bank   of  New    Planover. 

•'••iprocal    account  with  Bank    of  New 

.    credits   and    let    run  up  to    ^4,000  or 

-cttlement    had    and    balance   remitted. 

'»t*  dealing  between  banks  and  the  usual 

oin   betw'een    banks.       Money   5?82.50,   on 

tc)  credit  of  Bank  of  New   Harmver    and 

V  -of  defendant  Bank  to  its  credit.      We  had 

(Midorsement  on  draft  when  we  irot  it.'' 

rid  that  the  entries  (»n  the  back  of  draft  were 

•ulant  Bank   that  the  draft   was  held  for  col- 

.  and  that  on  the  evidence,  if  believed,  defend- 

■onsible  and  so  instructed  jury. 

It  excepted  to  ruling  of  court,  contending    that 

idant  Bank  collected   monev   and  entered  sanu 

"t*  Bank   of  New    Hanover,   and    mailed   notice. 
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the  obligation  of  defendant  Bank  to  the  plaintiffs  ceased, 
and  the  plaintiffs  were  thereafter  only  creditors  to  Bank  of 
New  Hanover. 

Defendant  appealed  from  judgment  for  plaintiff. 

Mr.  jy.  Z.  Cook,  for  plaintiff. 

Mr,  R.  P,  Buxton^  for  defendant  (appellant). 

Clabk,  J. :  The  endorsement  on  the  paper  "  for  collec- 
tion "  was  notice  to  the  defendant  that  the  plaintiff  was 
the  owner  of  the  same  and  that  the  Wilmington  bank  >v^a3 
merely  an  agent.  Morse  on  Banks,  Sec.  217  ;  2  Ih,,  Sec.  598. 
If  the  defendant  had  actually  paid  the  money  collected  to 
the  agent  before  any  notice  from  the  principal,  it  would 
have  been  a  discharge  of  liability  ;  but,  here,  there  has 
been  no  actual  payment,  simply  an  entry  of  the  amount 
on  its  books  to  the  credit  of  the  Wilmington  batik, 
which  was  authority  for  that  bank  to  draw,  but  this  could 
be  corrected  by  a  counter  entry  and  a  notice  to  the  Wil- 
mington bank  that  the  money  had  been  paid  to  the  prin- 
cipal. As  the  latter  bank  has  become  insolvent  and  has 
gone  into  liquidation,  it  was  entirely  proper  that  the  prin- 
cipal should  intervene  and  not  permit  the  fund  to  go  into 
the  hands  of  his  insolvent  agent.  Stevenson  \.  Bank^  113 
N.  C,  485  ;  2  Morse  on  Banks,  Sec.  591  ;  Union 
Bank  v.  Johnson,  9  Gill  &  J.,  297.  Had  the  defendant 
bank  refused  to  pay  over  the  money  to  the  Wilmington 
bank,  it  is  settled  that  the  latter  could  not  maintain  an 
action  to  recover  from  the  defendant,  but  the  plaintiff 
alone  could  maintain  the  action,  being  the  real  party  in 
interest.  Abrams  v.  Cureton,  74  N.  C,  523,  which  has 
been  often  cited  with  approval.  See  Womack's  Digest,  No. 
8.  It  must  be  noted  that  here  there  was  shown  no  inter- 
est coupled  with  a  trust,  nor  any  authority  devolved  upon 
the  Wilmington   bank  to  apply  the  funds  to  any  special 
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purpose,  which  would  have  entitled  that  bank  to  have 
brought  an  action  for  this  fund  as  "  trustee  of  an  express 
trust,"  which  was  the  case  in    Wynne  v.  Ifeek^  92  N.C.,  414. 

No  Error. 


WILLIAM  MCQUEEN,  Administrator  of  NEILL  McQUEEN, 

V.  JOHN  R.  SMITH. 

Action  to  Forecloi<e  Contract  for  Sale  of   Land — Right 
of  Action — Conditio!}  Precedent —  Vendor  and  Vendee. 

1.  When  defendant  in  an  action  to  enforce  a  contract  for  the  pur- 

chase and  sale  of  land  denies  the  right  of  plaintifT  to  main- 
tain the  action  on  other  grounds,  the  failure  to  give  the 
notice  required  by  the  contract  is  immaterial. 

2.  Where  a  contract  for  the  sale  of  land  empowered  the  vendoj  to 

sell  the  land  on  default  in  the  payment,  at  maturity,  of  any 
one  of  the  notes  given  for  the  deferred  payments  of  the  pur- 
chase price,  his  administrator  may  bring  an  action  to  fore- 
close without  waiting  for  the  maturity  of  the  last  note. 

8.  It  Ih  irregular  practice  to  provide,  in  a  decree  of  foreclosure,  for 
the  compensation  of  the  commissioner  appointed  to  sell  in 
advance  of  his  services,  and  also  to  direct  him  how  to  apply 
the  proceeds.  This  should  be  done  by  the  court  after  the 
report  and  confirmation  of  the  sale. 

Civil  .action,  heard  before  Hoke^ «/.,  at  November  Term, 
1895,  of  Cumberland  Superior  Court.  The  defendant 
appealed  from  the  judgment  in  favor  of  the  plaintiff.  The 
facts  are  stated  bj  Associate  Justice  P^urchks. 


570  IN  THE  SUPKEME  COURT.  [118 


McQuKKN  V.  Smith. 

Messrs,  N,  A,  Smclair  and  W.  K,  Miirchison^  tor 
plaintiff. 

Mr,  R,  P.  Buxton^  for  defendant  (appellant). 

FuRCHES,  J. :  The  intestate  of  the  plaintiff,  Wm. 
McQueen,  bargained  and  sold  lands  mentioned  in  the 
complaint  to  the  defendant,  John  R.  Smith,  at  the  price 
of  )?;3,6()()— 1^600  to  be  paid  in  cash,  and  the  balance 
($3,000)  to  be  paid  in  ecjual  annual  instalments  of  Jt>42S.o8 
each.  On  the  11th  day  of  January,  ISS.S,  tliev  closed  this 
contract  by  defendant's  paying  to  plaintiff's  intestate  the 
$600,  and  by  executing  seven  notes  under  seal  for  the  resi- 
due of  the  price,  as  agreed  upon.  At  the  same  time  the 
plaintiff's  intestate  and  liis  wife  and  tlie  defendant  entered 
into  a  written  contract  to  convev  the  land  to  the  defend- 
ant  upon  the  payment  of  the  balance  of  the  j)urchase- 
money.  The  contract,  sitjned  by  the  defendant  and  the 
intestate  and  his  wife,  contained  (conditions  and  a  power 
of  sale.  The  conditions  were  that,  if  the  defendant  should 
make  default  in  the  ])ayment  of  any  one  of  the  notes  at 
maturity,  the  intestate  upon  thirty  days'  notice  might  take 
the  land  back,  free  from  any  claim  on  the  part  of  the 
defendant,  or  he  might  at  his  option  sell  the  same  after 
forty  days  notice  at  public  sale  for  cash  or  oh  a  credit, 
and  apply  the  proceeds  to  the  payment  of  said  indebted- 
ness, and  the  residue  if  any  he  should  pay  to  the  defend- 
ant. The  defendant  ])aid  the  two  first  notes  when  they 
fell  du(\  and  a  part  of  the  third,  leaving  the  four  last 
notes  and  the  larger  part  of  the  third  note  unpai<l.  All 
the  notes  unpaid  were  due  at  the  commencement  of  this* 
action,  excei>t  the  last,  which  according  to  its  terms  did 
not  fall  due  until  the  11th  day  of  January,  18*.*5. 

On  the  12th  day  of  January,  lbl)4,  the  j)laintiff  admin- 
istratnr  commenced  this  action,  in   which  the  heirs-at-law 
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of  the  intestate,  Neill  McQueen,  join  as  plaintifls,  and  ask 
for  a  foreclosure  and  sale  and  the  application  of  the  pro- 
ceeds to  the  payment  of  the  debt,  as  provided  in  the  con- 
tract. 

The  defendant  answered  and  denied  the  plaintiff's  ri^ht 
to  foreclose  and  sell,  until  the  last  note  falls  due  on  the 
11th  of  January,  1895;  and»also  for  the  reason  that  the 
plaintiff  did  not  give  him  thirty  days'  notice  before  bring- 
ing suit,  as  provided  in  the  contract,  V)efure  the  intestate 
could  have  sold  under  the  power  contained  ii»  the  contract, 
if  he  were  living. 

But  the  court  held  that  the  plaintiff  was  entitled  to  a 
judgment  of  foreclosure  and  order  of  sale,  and  so  adjudged. 
And  to  this  the  defendant  excepted  and  assigned  two 
grounds  of  error  as  follows  : 

1.  "  Because  an  issue  as  to  demand  of  possession  before 
suit  ouglit  to  have  been  submitted  to  the  jury  as  asked  for 
by  defendant." 

2.  '*  No  sale  for  foreclosure  should  be  asked  for  bv  suit 
or  granted  bv  the  court  until  the  actual  maturitv  of  the 
last  note  securing  the  purchase  money." 

Neither  of  these  exceptions  can  be  sustained.  The 
object  of  notice  is  to  save  the  trouble  and  expense  of  liti- 
gation. And  where  it  appears  from  defendant's  answer 
that,  had  plaintiff  given  the  thirty  days'  notice  which 
defendant  contends  he  was  entitled  to,  it  would  not  have 
prevented  the  litigation  :  or,  in  other  words,  where  the 
defendant  denies  plaintiff* 's  right  o^  action,  had  the  notice 
been  given,  this  does  away  with  the  want  of  notice.  Virt' 
cent  V.  Carhin^  8.5  N.  C,  108  ;  Head  v.  Ilead^  7  Jones, 
620.  In  this  case,  defendant  denies  plaintiff's  right  to 
bring  and  maintain  this  action  before  the  1st  day  of  Jan- 
nary,  1895,  and  therefore  does  away  with  the  objection  as 
to  notice,  if  it  ever  existed. 
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This  leaves  the  other  exception  to  be  considered.  And 
we  see  that  if  the  intestate  Neill  McQueen  were  living,  he 
would  have  the  right  to  sell  under  the  power  contained  in 
the  contract — all  the  notos  being  due,  except  one,  and  the 
condition  being  that  he  might  sell  if"  any  one  "  of  them  was 
not  paid  at  maturity.  If  the  forfeiture  had  occurred,  and 
the  intestate  might  have  sold*  at  the  time  this  action  was 
commenced,  we  can  see  no  reason  why  plaintiff's  cause  of 
action  had  not  arisen,  and  why  he  may  not  maintain  this 
action.  It  is  true  that  one  of  the  notes  was  not  due  at  the 
commencement  of  this  action.  And  if  plaintiff's  ri<^ht  of 
action  depended  on  this  note  we  would  hold  with  the 
defendant  and  dismiss  the  suit.  But  plaintiff  had  a  cause 
of  action  without  this  note,  whicli  has  now  been  due  more 
than  a  vear,  and  we  see  no  reason  whv  we  should  disturb 
the  judgment  of  the  court  on  account  of  that  note  not 
being  due  at  the  commencement  of  the  action. 

But  the  judgment  of  the  court  was  irregular  in  that  it 
provided  for  the  compensation  of  the  commissioner  in 
advance  of  his  services;  and  it  also  provides  how  he 
should  apply  the  proceeds  of  the  sale,  which  shouTd  not 
'  have  l)een  done  until  the  sale  was  made  and  reported  to 
the  court.  The  judgment  should  have  been  for  a  fore- 
closure, order  of  sale,  and  order  to  report  the  sale  to  court 
for  further  directions.  The  judgment  thus  modified  will 
be  affirmed. 

Modified  and  Affirmed. 
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In  re  J.  W.  SELLARS,  Administrator  of  M.  FAULK. 

Administrator  —  Bond  —  Renewal  —  Mortgage    on  Land 

Belonging  to  Estate  as  Security, 

1.  Where  an  administrator,  who  had  fsriven  bond  for  $4,000,  was 
ordered  to  renew,  *^  strengthen  and  increase  ^^  the  same  to 
$6,000,  and,  within  a  year  from  the  death  of  decedent,  exe- 
cuted and  offered  a  mortgage  for  (2,000  upon  laud  of  his  intes- 
tate, whose  heir  he  was;  Held,  that  the  tender  of  the  mortgage 
was  not  a  compliance  with  the  order,  since  it  neither 
increased  the  penalty  of  the  bond  nor  afforded  any  addi- 
tional security,  the  property  covered  by  the  mortgage  being 
already  liable  for  the  debts. 

3.  The  reason  or  necessity  for  requiring  an  administrator  to 
increase  his  bond  is  a  matter  for  the  clerk  of  the  superior 
court  before  whom  the  proceeding  for  such  purpose  is  pend- 
ing. 

Special  proceeding,  by  W.  C  McDiiffie  and  others, 
judgment  creditors  of  the  estate  of  M.  Eaulk,  deceased, 
pending  before  the  Clerk  of  the   Superior  Court  of  Ccm- 

BBKLAND  CountV. 

J.  W.  Sellars,  administrator,  had  qualified  and  given 
his  bond  in  the  sum  of  four  thousand  dollars.  On  motion  of 
creditors  he  was  notified  to  give  a  better  bond,  and  it  was 
ordered  by  the  clerk  that  he  "  increase  his  bond  to  six 
thousand  dollars."  On  appeal  Judge  Hoke  ordered  that 
he  "renew,  strengthen  and  increase  his  bond  as  directed 
by  the  clerk."  No  appeal  was  taken  from  this  order,  and 
in  obedience  thereto,  J.  W.  Sellars  tendered  a  mortgage 
in  the  sum  of  two  thousand  dollars  on  the  lands  of  his 
intestate,  he  being  one  of  the  only  two  heirs  of  said 
intestate,  in  lieu  of  bond  required  by  The  Code,  Sec.  118. 
The  clerk  adjudged  that  the  said  mortgage  was  a  "com- 
pliance   with    the    judgment    of  the   judge    in    the    prior 
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observe  the  directions  of  the  court  from  whom  they 
received  their  appointments.  If  any  of  the  parties  inter- 
ested as  corporators  think  the  judge's  instructions  are 
erroneous  and  injurious  to  them,  they  may  appeal.  Let 
this  opinion  be  certified. 

Error. 


J.    W.    CRAVEN,    Administrator    of    ISABELLA  CRAVEN    v. 

W.  S.  RUSSELL. 

Action  for  Recovery  of  Personal  Property — Pleading — 
Amendment — Principal  and  Agent — Declarations  of 
Agent, 

1.  Where,  in  the  course  of  the  trial  of  an  action  for  the  recovery  of 

specific  personal  property,  it  developed  that,  at  the  com. 
mencement  of  the  action,  the  defendant  was  not  in  posses 
sion  of  the  property,  having  sold  it  immediately  after  plaint- 
tiff's  demand,  it  was  proper  to  permit  plaintiff  to  amend  his 
complaint  so  as  to  charge  a  conversion  of  the  property ;  for, 
in  such  case,  the  scope  of  the  action  not  being  changed  and 
there  being  no  inconsistency  between  the  action  as  amended 
and  as  originally  begun,  the  defendant  could  not  be  hurt  by 
the  amendment. 

2.  The  declarations  of  an  agent  in  regard  to  a  transaction  after 

the  termination  of  the  agency  do  not  affect  the  aforetime 
principal  and  are  not  admissible  as  testimony  against  the 
latter. 

Civil  action,   tried   before    Gretne^   ./.,   and   a  jviry,  at 
Januarv  Term,  1896,  of  AfooRK  Superior  Court.     From  a 
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judgment  for  the  defendant  the  plnintiff  appealed.  The 
facts  are  suflficiently  set  out  in  the  opinion  of  Associate 
Justice  Montgomery. 

Messrs.  Douglass  &  Spence^  for  plaintiff  (appellant). 
Messrs,   W,  E,  Murchison  and  N,  A,  Sinclair^  contra. 

MoNTGOMERA',  J. I  This  action  was  originally  com- 
menced for  the  recovery  of  certain  personal  property 
which  the  plaintiff  alleged  the  defendant  unlawfully  with- 
held from  him.  In  the  course  of  the  trial  it  was  devel- 
oped that  the  defendant  whs  not  in  the  possession  of  the 
property  when  the  action  was  commenced,  he  having,  after 
demand  upon  him  and  before  the  action  was  brought,  sold 
the  same  and  converted  the  proceeds  to  his  own  use. 
Upon  this  condition  of  things  the  court  allowed  the 
plaintiff's  motion  to  amend  his  complaint  so  as  to  charge 
a  conversion  of  the  property  by  the  defendant.  The  de- 
fendant excepted.  There  is  no  force  in  the  exception. 
The  proof  requisite  to  make  out  the  case  after  the  amend- 
ment was  exactly  the  proof  required  to  make  out  the  case 
under  the  original  complaint,  except  as  to  that  concerning 
the  sale  of  the  personal  property  :  and  that  is  no  material 
variance.  The  scope  of  the  action  was  not  changed,  and 
there  is  no  inconsistencv  between  the  action  as  amended 
and  the  action  as  originally  constituted.  The  defendant 
conld  not  have  been  prejudiced  by  the  amendment.  Car- 
penter v.  Huffsteller,  87  N.  C,  273 ;  Ely  v.  Earhj,  94 
N.  C,  1. 

The  defendant,  Russell,  a  witness  for  himself,  was 
allowed  to  testify  against  the  objection  of  the  plaintiff  that 
the  aforetime  agent  of  the  plaintiff's  intestate,  long  after 
his  agency  had  ceased,  had  told  the  witness  that  a  part  of 
the  alleged  debt  due  to  the  plaintiff's  intestate  by  Glosson 
for  advances  to  make  the  crop  of  1S91   was  not  for  such 


576  IN  THE  SUPREME  COURT.  [118 


Guano  Company  v.  Bryan. 


Olark,  J. :  Under  the  devise  in  the  will,  which  is 
appemJed  to  the  complaint,  the  property  was  left  in  trust 
to  be  "divided  when  the  youngest  child  should  arrive  at 
age."  That  contingency  not  yet  having  happened,  a  divis- 
ion can  not  be  ordered.     Green  v.   Green^  86  N.  C,  646. 

The  complaint  fails  to  state  a  cause  of  action. 

Dismissed. 


PATAPSCO  GUANO  COMPANY  v.  BRYAN  &  CO. 

Contract^  ConstruHion  of — Trunt  Relation — Trust  Fund — 
Conversion — Pleading — Judgment  Non  Obstante  Vere- 
dicto. 

1.  Where  a  contract  between  plaintiff  and  defendant  was  that  the 

former  should  sell  to  the  latter  certain  goods,  to  be  paid  for 
by  the  notes  of  defendant,  who  was  to  deliver  to  plaintiff  all 
notes  taken  from  purchasers  of  the  goods  as  collateral  secu- 
rity for  the  payment  of  defendant's  notes,  with  the  further 
provision  that  all  of  said  goods,  together  with  the  proceeds 
of  sale  thereof,  should  be  held  in  trust  for  the  plaintiff  ;  Held, 
that  the  contract  not  only  created  the  relation  of  debtor  and 
creditor,  but  also  made  the  defendant  trustee  for  the  plaint- 
iff of  all  the  notes  and  cash  derived  from  the  sale  of  the 
goods,  and  therefore  liable  in  damages  for  the  conversion 
thereof. 

2.  Where,  in  an  action  on  such  contract,  the  defendant  admitted  the 

execution  of  the  contract  and  the  collection  of  enough  from 
the  sales  of  the  goods  to  pay  his  notes,  but  denied  the  embez- 
zlement and  conversion  which  the  complaint  charged  against 
him,  and  the  jury  responded  negatively  to  an  issue  as  to  the 
wrongful  conversion  by  the  defendant  of  the  proceeds  of  the 
sales  of  the  goods ;  Held^  that  a  judgment  non  obstante  vere- 
dicto ought  to  have  been  rendered  for  the  plaintiff. 
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Civil  action,  for  conversion  of  truet  funds,  tried  before 
Greene,  «/.,  and  a  jury,  at  January  Term,  1896,  of  Moore 
Superior  Court.  There  was  a  verdict  for  the  defendant, 
and,  from  judgment  thereon  and  the  refusal  of  a  motion 
for  judgment  non  obstante  veredicto,  the  plaintiff'  appealed. 
The  facts  are  sutficiently  stated  in  the  opinion  of  Associate 
Justice  Montgomery. 

The  contract  referred  to  in  the  opinion  was  as  follows: 

"  To  Mensr-H.  Bryan  <J&  Co.,  JonenhorOy  N.  C.  : 

"  We  have  this  day  sold  you  for  delivery  during  the  ensu- 
ing season,  to  be  shipped  or  ordered  by  you  in  not  less  than 
car-load  lots,  with  the  privilege  of  as  much  more  as  may  be 
mutually  satisfactory,  the  following  fertilizers  :  ten  tons 
Patapsco guano,  f^^lZ  per  ton — 2,000  pounds,  in  bags ;  (....tons 
Acid  Phosphate,  $„..).  The  above  to  be  delivered  f.  o.  b. 
at  Jonesboro,  N.  C,  and  is  to  be  settled  for  by  your  note  or 
notes,  payable  to  our  order,  to  be  given  at  any  time  we  may 
call  for  same  after  shipment  of  goods,  and  made  payable  at 
banking  office  of  S.  H.  Buchanan,  Jonesboro,  N.  C,  and  to 
mature  as  follows:  1st  and  15th  November,  and  15th 
December,  1891. 

"On  May  1st  next,  or  sooner,  if  possible,  you  agree  to 
deliver  to  ns  or  our  order,  notes  of  planters  or  other  pur- 
chasers to  whom  you  may  have  sold  these  goods,  for  the  gross 
amount  of  the  sales  of  the  same,  to  be  held  by  us  as  collat- 
eral security  for  the  payment  of  your  obligations  as  above 
stated,  and  all  of  said  goods,  as  also  all  proceeds  therefrom, 
aie  to  be  held  in  trust  by  you  for  the  payment  of  your  notes 
to  us. 

"And  fnrther,  all  proceeds  of  said  goods,  as  collected, 
must  be  first  applied  to  the  payment  of  your  notes,  whether 
the  same  shall  have  matured  or  not. 

"It  is  hereby  mutually  agreed  and  understood  that  the 
118—37 
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above  contract  is  made  subject  to  suspension   in  case  of 
fire  or  other  unavoidable  accident  to  sellers'  works. 

"  In  sending  collaterals  to  the  company,  please  place  a 
nominal  value  of  twenty  five  dollars  on  each  package,  and 
express  same  to  our  office  at  Baltimore.  The  same  will 
be  returned  to  you  in   ample  time  for  collection. 

^' This  contract  subject  to  the  approval  of  the  company. 
''The  collateral  notes  provided  for  in  this  contract  must 
in  all  cases  be  deposited. 

''  No  deviation  from  this  contract  will  be  recognized  unless 
authorized  by  tlie  company  in  wanting.  Goods  not  to  be 
shipped  out  till  ordered  by  Messrs.  Bryan  &  Co. 

(Signed)       C.  R.  Carrington, 

For  Patapsco  Guano  Co. 
**  Gentlemen  :    Your  offer  ishereby  accepted  upon  terms 
and  conditions  stated  in  this  contract. 

(Signed)  IIryan  <k  Co. 

Jonesboro,  N.  C,  February  17,  1891." 


(( 


Messrs,  Douglass  cfe  Spence^  for  plaintiff  (appellant). 
Mr,   W.  E,  Murchison^  for  defendants. 

Montgomery,  J.:  Upon  an  examination  of  the  com- 
plaint and  answer  in  this  action  it  appears  that  the 
defendant  confesses  that  the  plaintiff  has  stated  a  cause  of 
action  against  him.  He  admits  the  execution  of  the  notes 
and  contract  set  out  in  the  complaint,  and  admits  by  his 
failure  to  deny  the  first  section  in  allegation  seven  of 
plaintiff's  amended  complaint  that  he  had  collected 
enough,  in  cash  and  upon  the  notes  executed  to  him  by 
the  purchasers  of  the  guano  sold  to  him  by  the  plaintiff, 
to  pay  his  notes  due  to  the  plaintifi".  His  denial  of  embez- 
zlement and  conversion  charged  against  him  in  the  com- 
plaint plainly  appears,  in  his  answer,  to  be  made,  not 
because  he  has  not  misappropriated    the  trust  funds  which 
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were  derived  from  a  sale  of  the  ^uano,  but  because  of  the 
legal  construction  which  he  puts  upon  thecontract  between 
himself  and  the  plaintiff.  The  defendant  relies  upon  mat- 
ter wh  ch  he  pleads  in  avoidance  to  defeat  the  action. 
The  plea  in  avoidance  which  he  sets  up  is  that  the  con- 
tract between  himself  and  the  plaintiff  for  the  sale  of  the 
gnano  constitutes  him  simply  the  debtor  of  the  plaintiff  for 
the  value  of  the  j^uano,  and  does  not  make  him  a  trustee, 
as  well  as  a  debtor,  of  the  notes  and  cash  received  by 
hini  for  the  guano.  If,  therefore,  the  contract  as  a  matter 
of  law  establishes  a  relation  of  trust  between  the  parties, 
the  matter  pleaded  in  avoidance  is  insulRcient. 

There  can  be  no  doubt  that  the  contract  makes  the 
defendant  a  trustee  for  the  plaintiff's  benefit  of  the  guano 
sold  to  him  by  the  plaintiff,  of  the  notes  taken  by  the 
defendant'from  the  purchasers  of  the  guano,  and  of  the 
cash  money  derived  from  the  sales  and  of  that  collected  on 
the  notes.  A  contract  of  this  nature,  to  this  effect,  has 
been  construed  bv  the  Court  in  the  case  of  Chemical  Co.  v. 
Johnson^  98  N.  C,  123.  Issues,  among  which  was  the 
following,  "  Did  the  defendant  wrongfully  convert  the 
guano,  notes  or  other  evidences  of  indebtedness  or  the 
proceeds  thereof  to  his  own  use  ^  "  were  subnjitted  to  the 
jury,  and  the  response  to  the  one  above  written  out  was  in 
favor  of  the  defendant.  The  plaintiff  moved  for  a  judg- 
ment, non  obstante  veredicto.  The  motion  was  denied  and 
judgment  was  rendered  for  the  defendant.  There  was  error 
in  the  ruling  of  the  court  refusing  the  motion  of  the  plaintiff. 
He^was  entitled  upon  the  pleadings  to  his  judgment  as 
prayed  for.  The  judgment  is  reversed,  and  judgment  must 
be  entered  in  the  court  below  for  the  plaintiff  according 
to  the  prayer  of  his  complaint. 

Reversed. 
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D.  A.  BLUE  et  al.  v.  J.  F.  RITTER  et  al! 

Action  to  Ifecorer  Land — Wills — Premirnption — Trial — 
Burden  of  Proof — Failure  of  Proof — ApjjeaL 

1.  The  law  presumes  that  one  who  undertakes  to  make  a  will  does 

not  intend  to  die  intestate  as  to  any  part  of  his  pro|>erty ; 
hence, 

2.  Where,   in  an  action  to  recover  land,  the  plaintiff  dies  and  his 

heirs  and  executors  are  made  parties  plaintiff  in  his  stead, 
and  on  the  trial  offer  evidence  that  their  ancestor  is  dead 
and  that  he  left  a  will  which  has  been  probated,  the  pre- 
sumption is  that  he  devised  all  his  property  and  the  heirs 
must,  by  the  will  or  otherwise,  show  that  they  are  his 
devisees. 

3.  In  such  case,  it  was  proper  for  the  trial  judge  to  direct  a  ver- 

dict for  defendant  on  the  ground  of  a  failure  of  proof  of 
plaintiff's  title. 

4.  Where  the  point  aH  to  the  insufficiency  of  evidence  was  made 

and  argued,  and  replied  to  by  plaintiff,  on  the  trial  below, 
and  a  judgment  based  on  such  insufficiency  was  rendered 
below,  this  ('ourt  will  not  order  the  missing  evidence  to  be 
supplied. 

Civil  action,  for  the  recovery  ofJand,  tried  at  May  Term, 
1895,  of  CuMHKRLANi)  Superior  Court,  before  Norwood^ «/"., 
and  a  jury.  There  was  a  verdict  for  the  defendants  and 
plaintiffs  appealed.  The  facts  necessary  to  an  understand- 
ing of  the  decision  of  the  Court  are  stated  in  the  opinion 
of  Associate  Justice  FrRCHKS. 

Mennrs.  T.^H,  Sutton  Kn A  Shepherd  t{^  ^w.^Je'g,  for  plaint- 
iffs (appellants). 

Mr,  .V.    ir.  Ray^  for  defendants. 

FrKCHEs,  J. :  This  is  an  action  for  the  possession  of 
land.     It  therefore  bccaii.c  the  duty  of  plaintiffs  to  make 
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out  their  title,  that  is,  to  show  by  the  evidence  that  they 
are  the  owners,  and  if  they  fail  to  do  this  they  must  fail 
in  this  action.  Cmven  v.  Withrow^  116  N.  C,  771.  The 
action  was  commenced  bv  N.  R.  Blue  who  has  since  died, 
and  the  plaiutiffs  offered  evidence  showin^i;  that  he  was 
dead,  leaving  a  last  will  and  testanieut,  an  order  of  court 
at  a  former  term  to  make  his  heirs-at-law  and  executors 
parties  plaintiff,  and  that  they  had  been  so  made.  But 
thev  did  not  offer  in  evidence  the  will  of  the  testator. 
And  upon  the  argument,  as  is  stated  in  the  case  on  appeal, 
defendants  contended  that  plaintiffs  had  failed  to  make 
out  their  case — failed  to  show  that  they  were  the  owners  of 
the  land  in  dispute,  even  admitting  that  they  had  shown 
that  Blue  at  the  time  of  his  death  was  the  owner — for  the 
reason  that  they  had  shown  that  Blue  had  made  a  will, 
and  nothing  further  appearing  the  law  presumed  that  he 
devised  this  land,  and  that  the  devisees,  and  not  the  exec- 
utors nor  heirs-at  law,  were  the  owners.  This  position  of 
defendants  was  disputed  by  plaintifls  on  the  trial  below  as  it 
was  on  the  argument  in  this  Court.  Whereupon  his  Honor 
then  said,  as  has  been  admitted  by  counsel  on  both  sides, 
**  the  case  depended  on  questions  of  law  ;  that  plaintiffs  had 
not  made  out  a  case  which  would  entitle  them  to  recover; 
that  because  of  failure  of  proof  ard  defects  in  the  title  of 
plaintiffs  the  jury  would  be  instructed  toanswer 'no' to  the 
first  issue,  and  they  were  so  instructed."  To  this  plaint- 
iffs excepted,  and  the  jary  answered  *'no"  as  they  were 
instructed  to  do.  Judgment  for  defendants  and  appeal 
by  plaintiffs. 

It  appears  upon  an  examination  of  authorities  that 
defendants'  contention  must  be  sustained.  Upon  its 
appearing  that  Blue  left  a  last  will  and  testament  which 
had  been  admitted  to  probate,  and  the  executors  had  qual- 
ified, the  presumption  is  that  he  had  willed  this  land,  if  it 
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was  his  at  the  time  of  his  death.  2  Redfield  on  Wills, 
116  ;  Schonler  on  Wills,  Sec.  490  ;  Pritchard  on  Wills,  Sec. 
1.  "  The  law  presumes  that  a  man  who  undertakes  to 
make  a  will  does  not  intend  to  die  intestate  as  to  any  part 
of  his  property."  Pritchard,  supra.  Sec.  386.  The  same 
doctrine  is  held  in  Speight  v.  Gatling,  2  Dev.  Eq.,  5; 
Jones  V.  Perry^  3  Ired.  Eq.,  200.  This  presumption  should 
have  been  rebutted  by  plaintiffs  to  entitle  them  to 
recover. 

On  the  argument  here  it  was  contended  for  plaintiffs  that 
this  ground  of  defense  was  technical,  and  the  Court  was 
asked  to  send  for  the  will,  if  it  found  trouble  on  this  point. 
It  is  true  it  is  technical,  and  so  is  much  of  the  law  that 
courts  are  called  upon  every  day  to  administer.  And  how 
it  would  have  been  if  the  will  had  been  introduced,  we  do 
not  know. 

We  are  not  inadvertent  to  the  fact  that  this  Court  has, 
of  its  own  motion,  sent  down  for  papers  found  during  the 
investigation  to  be  necessary  for  its  information,  as  in  I^os- 
ter  V.  Hackett^  112  N.  C,  546.  But  those  cases  were  very 
different  from  this.  In  those  cases,  it  wa*  to  explain  and 
to  show  the  effect  of  evidence  in  the  case,  and  not  for  the 
purpose  of  adding  new  evidence  to  make  out  a  case  for  iho 
plaintiff,  when  he  had  failed  to  make  out  the  case  on  the 
trial  below.  But  in  this  case  it  seems  to  us  we  should  not 
do  so,  as  this  was  a  point  made  and  argued  by  defendants 
and  replied  to  by  plaintiffs  in  the  trial  below.  It  would  be 
making  a  new  case  in  this  Court  from  the  one  tried  below. 
The  judge  said  "  that,  because  of  the  failure  of  proof,"  he 
charged  the  jury  to  answer  the  first  issue  for  defendants. 
It  was  most  probable  that  this  is  the  very  defect  he  charged 
upon,  as  it  had  been  discussed  by  both  sides.  And  it 
would  not  be  fair  to  appellee  if  we  should  allow  plaintiffs 
to  make  a  new^  case  before  us,  and  then  overrule  the  court 
below  on  the  new  case. 
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We  find  no  error  in  the  judgment  appealed  from,  as  the 
case  is  constituted  for  ns,  and  it  must  be  affirmed. 

There  were  a  number  of  other  points  made  and  discussed 
before  us,  but  the  consideration  we  have  given  this  one  dis- 
poses of  the  case,  and  we  have  not  considered  the  other 
qnestions. 

Affirmed. 


J.  &  O.   EVANS  v.  CUMBERLAND  MILLS. 

Judgment — lies  Judicata —  Trial. 

1.  Where,  in  the  trial  of  an  action  for  damages  for  shortage  in  goods 
sold  and  delivered  to  plain tilTSf  it  appeared  that  the  defend- 
ant, after  delivering  a  part  of  the  goods  sold,  had  divided 
the  balance  due  on  the  price  into  several  amounts  and  brought 
action  then  on  in  a  justic^^s  court  and  the  vendee  had  set  up 
a  counter  claim  for  shortage,  but  the  vendor  recovered  judg- 
ments from  which  the  vendee  did  not  appeal ;  Held,  that  the 
vendees  (defendants  in  said  actions)  are  estopped  from  claim- 
ing damages  for  shortage,  except  us  to  the  goods  which  had 
not  been  delivered  at  the  time  of  said  judgments. 

3.  The  jttstice^s  judgments  are  conclusive  in  a  subsequent  action  to 
recover  an  overpayment,  as  to  any  payments  alleged  to  have 
been  made  before  such  judgments  were  taken. 

This  was  a  civil  action,  tried  before  Norwood^  «/.,  and  a 
jury,  at  May  Term,  1895,  of  Cumberland  Superior  Court. 

The  contract  to  deliver  25,000  yards  of  cotton  bagging, 
weighing  twelve  ounces  to  the  yard,  for  twelve  cents  a 
yard,  set  forth  in  the  complaint,  was  admitteJ  in  the  Hnswer, 
and  testimony  was  heard  on  the  trial  as  to  certain  breaches 
of  this  contract,  and  damages  thereby,  and  the  sum  of  one 
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hundred  dollais  claimed  by  plaintiffs  to  have  been  paid  to 
defendant,  in  excess  of  what  was  due  upon  this  contract. 

The  plaintiffs  admitted  the  delivery  by  defendants  of  all 
the  bagging  except  100  rolls  some  time  in  October  or 
November,  1889,  but  claimed  that  it  lacked  in  length  and 
weight,  and  introduced  testimony  tending  to  prove  such  a 
deficiency. 

The  106  rolls  of  bagging  above  mentioned  were  nit 
received  until  February,  1890,  according  to  the  uncontra- 
dicted testimony  of  the  plaintiffs,  and  when  so  delivered 
were  found  to  be  short  in  measurement  and  of  light 
weight,  according  to  plaintiffs'  testimony.  There  was  evi- 
dence tending  to  prove  that,  between  November,  1889, 
and  the  delivery  of  the  106  rolls  of  bagging,  the  plaintiffs 
had  paid  to  defendants  in  cotton  a  considerable  portion  of 
contract  price,  and  that  defendants  had  brought  nine  suits 
before  a  justice  of  the  pence  before  the  said  delivery  of 
the  106  rolls  for  installments  of  said  contract  price,  includ- 
ing the  106  rolls,  and  had  recovered  judgment,  and  that  the 
same  had  been  collected  from  plaintiffs  wuth  costs  before 
the  commencement  of  this  action. 

There  was  evidence  tending  to  prove  that,  at  these  trials 
of  these  actions  before  the  justice  of  the  peace,  the  plaint- 
iffs had  pleaded  the  shortage,  lack  of  weight,  and  non- 
delivery at  that  time  of  the  106  rolls  as  a  counter-claim, 
and  had  objected  to  the  amount  claimed  in  these  actions, 
as  being  more  than  was  due  from  plaintiffs,  and  this  testi- 
mony was  not  contradicted  by  defendants.  There  was 
testimony  tending  to  show  that  plaintiffs  had  not  with- 
drawn their  counter-claim  but  had  penkitted  the  defend- 
ant, plaintiff,  in  those  actions,  to  take  the  judgment 
against  plaintiffs,  upon  the  promise  of  one  Robbins,  then 
agent  of  the  defendant,  that  defendant  would  make  ^ood 
any  shortage.     This  testimony  was  excepted  to  by  defend- 
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Ant.  James  Evans,  one  of  tlie  plaintiffs,  testified  that 
plaintiffs  had  paid  defendant  one  hundred  dollars  more 
than  the  contract  price  for  the  goods. 

There  was  evidence  tending  to  prove  that  the  106  rolls 
delivered  after  the  judgment  was  taken  were  short  in 
weight  and  measure,  and  the  amount  of  such  shortage,  and 
also  the  amount  of  costs  paid  by  plaintiffs  in  the  justice's 
court,  and  said  judgment.  The  plaintiffs  were  allowed  to 
give  evidence  of  the  average  shortage  of  the  whole  lot  of 
bagging,  and  also  of  the  106  rolls,  and  defendant  excepted 
to  the  admission  of  this  testimony.  The  defendant  sub- 
mitted  the  following  prayer  for  instructions  to  the  jury  : 

The  defendant   asks  the  following  special  instructions: 

"  Ist.  If  the  iurv  shall  find  that  this  suit  and  the  suits 
brought  in  the  justice's  court  by  the  Cumberland  Mills 
against  J.  &  O.  Evans  related  to  the  same  subject  matter, 
and  related  to  the  same  contract  between  the  parties,  then,  j 

80  far  as  the   alleged  cause    of   action    in    this    suit    was  i 

embraced  in  said  suits  is  concerned,  it  is  res  ad  judicata^  ' 

and  this  action  therefore  cannot  be  maintained.  \ 

''2nd.  So  far  as  the  claim  for  damages  is  concerned,  by  \ 

reason  of  injury  to  credit  of  plaintiffs,  by  reason  of  the 
judgments  obtained  and  docketed  against  them,  if  the  jury 
shall  find  that  the  said  judgments  were  regularly  and 
properly  rendered,  the  plaintiffs  have  no  cause  to  complain, 
and  the  damage  to  them,  if  any,  is  damnum  absque  injuria 
and  will  not  support  this  action. 

"3rd.  Defendant  asks  the  court  to  charge  the  jury  that 
the  judgments  of  Cumberland  Mills  v.  J.  cfe  0.  Evans^  were 
regularly  obtained  and  before  a  court  of  competent  juris- 
diction, and  regularly  docketed  in  the  superior  court  of 
Gmnberland  county  on  the  judgment  docket,  executions 
issued  and  the  money  paid  thereon,  and 

"4th.  That  the  said  judgments  were  based  upon  matters 
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identically  the  same  as  on  the  basis  of  this  present  action, 
and  the  plaintiffs  are  estopped  to  prosecute  this  action. 

"5th.  That,  according  to  the  plaintiffs' admission,  the 
same  matters  and  causes  of  action,  embraced  in  the  present 
action,  were  the  same  as  embraced  and  covered  in  the  sev- 
eral actions  before  the  magistrate's  court  November  15th, 
1889. 

"  6th.  That,  if  the  causes  of  action  are  the  same,  then 
all  matters  of  defense  which  J.  &  O.  Evans  then  had 
should  Jiave  been  asserted  and  made,  and  if  not  so  done, 
they  are  waived,  and  they  cannot  now  maintain  this  action 
upon  them." 

The  court  submitted  the  following  issues  to  the  jury: 

"1st.  Was  defendant  guilty  of  a  breach  of  his  contract 
with  plaintiffs?     zVnswer,  '  Yes.' 

"2nd.  What  damages  have  the  plaintiffs  sustained  by 
reason  of  such  breach  of  contract  ?     Answer,  '  $173.04.' 

"  3rd.  What  other  amounts,  if  any,  are  due  plaintiffs 
from  defendants^  Answer, '  $100  with  interest  upon  the 
whole  amount  from  July  the  9,  1890,  to  present  date."' 

The  defendants  excepted  to  the  issues  as  submitted  by 
the  court. 

The  court  charged  the  jury  as  follows  : 

"  The  court,  among  other  things,  charged  the  jury  that 
the  record  of  the  justice's  court  could  not  be  attackx^d 
collaterally  by  parol  evidence  in  this  action,  and  that  as 
said  record  showed  that  the  plaintiffs  who  were  defendants 
in  those  actions  had  pleadad  the  breaches  of  contract, 
which  are  shown  by  evidence  to  be  the  same  relied  on  in 
this  action,  except  as  to  the  shortage  on  106  rolls  of  goods 
which  had  not  been  delivered  at  the  time  the  judgments 
were  rendered,  as  a  counter-claim,  and  the  record  failed  to 
show  that  said  counter-claims  had  been  withdrawn  before 
tlie  judgments  were  rendered,  they  must  not  consider  any  of 
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the  testimony  which  tended  to  prove  any  such  breaches 
of  contract  which  occurred  before  said  counter-claim  was 
pleaded,  and  said  judgments  rendered,  but  should  consider 
only  the  shortage  on  said  106  bales,  freight  and  drayage, 
and  $100  claimed  by  the  plaintiffs  to  have  been  paid  to 
defendant  in  excess  of  their  debt  to  it."  ( Defendant 
excepted  ) 

The  court  also  charged  the  jury  that,  upon  the  testimony 
in  the  ca^e,  if  they  believed  it,  then  plaintiflFs  were  not 
entitled  to  recover  anything  as  damages  to  their  credit  by 
reason  of  the  judgments  rendered  by  the  justice  of  the 
peace  against  the  plaintiffs. 

The  defendant  excepted  to  the  charge. 

The  verdict  was  in  favor  of  the  plaintiffs.  The  defend- 
ant moved  the  court  to  set  aside  the  verdict.  The  motion 
was  overruled,  and  the  defendant  excepted. 

The  defendant  then  entered  a  rule  for  a  new  trial, 
which  was  discharged,  and  defendant  excepted. 

The  court  then  rendered  judgment  in  favor  of  plaintiffs, 
and  rhe  defendant  appealed. 

Mr,  N.   W.  Rayy  for  plaintiff. 

Messrs,  R.  P,  Buxton  and  T,  H,  Sutton,  for  defendant 
(appellant). 

Montgomery,  J.:  In  October,  1S89,  the  defendants  in 
this  action  contracted  to  manufacture  and  deliver  to  the 
plaintiffs  a  large  lot  of  cotton  bagging.  All  of  the  goods 
were  delivered  to  the  plaintiffs  within  about  thiity  days 
after  the  contract  was  entered  into,  with  the  exception  of 
106  rolls  thereof,  and  the  plaintiffs  had  paid  within  that 
time  a  considerable  amount  on  the  contract  price.  On  the 
15th  of  November  following,  and  before  the  106  rolls  had 
been  delivered,  (though  delivery  had   been  tendered,)  the 
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defendants  divided  the  amount  which  they  claimed  to  be 
fitill  due  to  them  by  the  plaintiffs  into  several  sums,  each 
under  two  hundred  dollars,  and  brought  suit  upon  them 
in  a  court  of  a  justice  of  the  peace.  The  defendants  in 
that  action  (the  plaintiffs  in  this)  set  up  counter-claims, 
alleging  injury  and  damage  in  that  the  weights  and  meas- 
ures of  the  bagging  were  short.  Judgments  were,  how- 
ever, recovered  by  the  defendants  in  this  action,  (the  plaint- 
iffs in  those,)  and  there  were  no  appeals  therefrom. 

The  present  action  is  brought  by  the  plaintiffs  to  recover 
damages  for  the  alleged  shortage  in  weights  and  measures 
of  the  whole  lot  of  bagging.  His  Honor  was  right  in  hold- 
ing that  the  plaintiffs  were  estopped  by  the  justice's  judg- 
ments to  claim  such  damages,  except  for  the  106  rolls 
which  were  not  delivered  until  after  the  justice's  judg- 
ments; and  as  to  the  latter  he  properly  allowed  them  to 
introduce  testimony  as  to  the  shortage  in  weights  and  meas- 
ures. After  an  examination,  however,  of  the  testimony 
in  this  case,  we  are  of  opinion  that  the  same  w^as  not  suffi- 
cient to  have  been  submitted  to  the  lurv.  It  did  not  tend 
to  prove  any  damage  to  the  plaintiffs.  It  was  not  sufficiently 
definite  to  enable  the  jury  to  form  any  idea  of  pecuniary 
damage.  The  testimony  of  James  Evans,  one  of  the 
plaintiffs,  is  the  only  testimony  on  that  point,  and  is  as 
follows:  "  I  never  saw  more  than  twenty-five  rolls  of  it 
weighed,  and  we  computed  weight  of  the  balance  from 
that ;  that  was  the  way  Robbins  said  to  do  it.  There 
were  eighty-one  rolls  that  we  did  not  weigh.  1  do  not 
know  whether  or  not  the  eighty-one  bales  would  have 
weighed  enongh  to  make  up  the  deficiency  in  the  twenty- 
five  rolls.  There  was  a  difference  of  several  ounces 
between  the  weights  of  some  of  the  rolls."  In  their  com- 
plaint in  this  action  the  plaintiffs  allege  "  that  they  were 
required  to  pay,  and  did  pay,  to  the  defendants  $100  more 
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than  the  goods  delivered  would  amount  to,  even  at 
measurement  and  weight  which  defendants  claim  for 
.  amount  delivered."  The  defendants  denied  this  in  their 
answer.  The  only  proof  offered  by  the  plaintiffs  to  make 
good  the  allegation  was  the  testimony  of  James  Evans, 
one  of  the  plaintiffs,  and  is  as  follows  :  "  We  paid  them 
about  ^100  more  than  the  bill  would  have  been,  if  the 
goods  had  been  according  to  contract."  If  this  allegation 
of  the  plaintiffs  is  founded  on  an  over-payment  by  mis- 
take made  before  the  judgments  were  had,  it  should  have 
been  pleaded  and  proved  at  the  trials  before  the  justice. 
The  justice's  judgments  are  conclusive  against  any  pay- 
ments alleged  to  have  been  made  before  the  judgments 
were  had.  If  the  allegation  is  based  on  a  payment  by 
mistake  made  to  the  sheriff  on  the  executions  in  his  hands, 
the  payment  ought  to  have  been  set  out  in  the  complaint 
with  particularity  and  certainty,  and  proved.  The  pre- 
sumption is  that  the  executions  in  the  sheriff's  hands 
were  correct  and  that  he  collected  only  what  was  due  on 
them,  AVe  are  of  opinion  that  the  allegation  and  the 
testimony  introduced  to  support  it  were  both  too  indefinite 
and  insufficient  to  justify  either  verdict  or  judgment. 
There  is  error.  New  Trial. 
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H.  B.   SHIELDS  v.  A.  H.  McNEILL. 

Practice  —  Appeal  —  Interlocutory  Jxcdgment  —  Referee  f^ 

Report^  Exceptions  to. 

1.  Ad  interlocatory  judgment,  as  to  which  no  assignment  of  errors 

excepted  to  on  the  trial  is  set  out  or  appears  on  the  record 
of  the  appeal  from  the  final  judgment,  will  not  be  considered. 

2.  Wliere  exceptions  to  a  referee's  report  are  not  filed  within  the 

prescribed  time,   it  is  within  the  discretion  of  the  judge 
below  to  refuse  to  consider  them. 

This  was  a  civil  action,  tried  before  Greene^  c/.,  at  tlie 
January  Term,  1896,  of  Moore  Superior  Court,  upon 
exceptions  to  Referee's  report,  certain  of  the  issues  arising 
upon  pleadings  having  been  tried  before  WT\itaker,f  Judge^ 
and  a  jury,  at  March  Term,  1893. 

It  appeared  that  the  Referee  appointed  by  Judge  Whit- 
aker  had  made  report  to  December  Term,  1894 — and  that 
upon  hearing  exceptions  to  said  report  the  cause  was 
re-referred  to  the  Referee.  Without  hearing  further  evi- 
dence, the  Referee  made  report  to  the  same  term  of  thecourt, 
to-wit,  August  term,  1895.  The  defendants  were  allowed 
thirty  days  to  file  exceptions.  By  mistake  of  time  allowed 
— the  defendant's  counsel  believin^i:  sixtv  davs  had  been 
allowed  instead  of  thirty — on  the  19th  day  of  October,  1895, 
he  filed  exceptions.  Upon  suggestion  that  the  defendant's 
exceptions  to  said  report  had  not  been  filed  within  the 
thirty  days  allowed,  the  court  declined  to  hear  said  excep- 
tions, to  which  the  defendant  excepted.  The  defendant, 
McNeill,  then  demanded  that  his  exceptions  unto  the  first 
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report,  in  so  far  as  they  applied  to  the  second  report,  should 
be  heard  by  the  court,  which  demand,  upon  objection  by 
plaintiff,  was    refused.     To    this    the  defendant  excepted. 

It  appears  from  the  evidence  taken  before   the  Referee, 
that  the  defendant,  McNeill,  was  the  owner  of  an  interest, 
in  the  ^230  mortgage,  amounting   to  $140  principal  and 
interest  thereon,  which  fact  w^as  admitted  by  the  plaintiff. 

Judgment  was  rendered  by  the  court  for  the  plaintiff, 
to  the  form  of  which  judgment  the  defendant,  McNeill, 
excepted,  for  that  said  judgment  directed  a  foreclosure  of 
the  ^230  mortgage  in  which  said  McNeill  had  a  $140 
interest,  and  out  of  the  proceeds  of  said  sale  the  $90  inter- 
est of  the  plaintiff  and  the  $100  mortgage  should  be  paid, 
leaving  the  McNeill  interest  unprovided  for. 

The  defendants  further  objected  to  said  judgment  for 
error  in  the  court  in  declining  to  hear  exceptions  to  report 
of  Referee. 

The  defendant  appealed. 

Messrs,  Black  &  Adams^  for  plaintiff. 
Messrs.  Douglass   cfe  Spence  and    W,  E.    Murchison^   for 
defendant  (appellant). 

FuRCHES,  J,  :  The  trial  and  judgment  before  Whitaker^ 
«/.,  at  March  term,  1893,  settled  two  questions :  That  S.  C. 
Barrett  and  wife  executed  the  Monger  and  Worthy  mort- 
gage, and  that  said  Barrett  and  wife  were  the  owners  of 
the  land  conveyed  by  said  mortgage  at  the  time  of  its  exe- 
cution. But  it  was  contended  on  the  argument  for  the 
defendant  that  the  judgment  of  Whitaker^  f/.,  was  inter- 
locutory and  erroneous  and  that  exceptions  were  noted; 
and  in  this  appeal  we  are  asked  to  review  the  trial  before 
Whitaker^  J.  This  we  cannot  do,  whether  the  judgment 
was  interlocutory  or  not.  If  it  is  what  is  termed  a  final 
judgment,  it  should  have  been  appealed  from  at  that  time. 
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And,  if  it  is  what  is  termed  an  interlocutory  judgment, 
where  the  exceptions  might  be  noted  and  reserved  till  final 
judgment,  it  is  not  necessary  for  us  to  determine.  For  if 
it  be  considered  interlocutory  we  cannot  review  it,  unless 
.there  was  some  error  assigned,  or  apparent  on  the  record. 
And  in  this  case  tiiere  is  no  assigrnment  of  error  as  to  the 
trial  and  judgment  before  Whitaker^  e/.,  and  none  appears 
in  the  record. 

The  consideration  we  have  given  the  Whitaker  judg- 
ment disposes  of  all  the  exceptions  as  to  the  irregularity 
of  the  ehcriff's  sale,  including  the  dates  of  issuing  the 
execution  and  date  of  sale,  as  this  evidence  was  all  intro- 
duced for  the  purpose  of  determining  whether  Barrett  and 
wife  were  the  owners  of  the  land  at  the  date  of  the  mort- 
gages, when  this  question  had  been  settled  by  the  Whit- 
aker  trial  and  judgment  at  March  term,  1S93. 

And  the  other  question  to  be  considered  is  defend- 
ant's exceptions  to  the  Referee's  report.  These  exceptions 
were  not  filed  within  the  thirty  days  allowed,  in  which 
they  were  to  be  filed.  And  the  court  on  this  account 
refused  to  hear  or  consider  them,  and  confirmed  the  report- 
As  the  exceptions  were  not  filed  within  the  time  allowed, 
it  was  discretionary  with  the  judge  whether  he  would 
hear  and  consider  them  or  not,  and  we  cannot  review  this 
discretion. 

Upon  the  argument  it  was  contended  by  defendant's 
counsel  that  the  judgment  provided  for  the  payment  of 
plain tiif's  debt  out  of  a  sale  of  the  mortgaged  property, 
and  had  not  provided  for  the  payment  of  defendant's  debt. 
But  upon  examination  we  find  this  is  not  the  case,  and  the 
judgment  seems  to  be  a  proper  one. 

It  appears  from  the  case  that  defendant  McNeill  has 
become  the  purchaser  of  Barrett's  reversionary  interest  in 
the  land,  and  is  therefore  the  fee-simple  owner,  subject  to 
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plaintiff's  incumbrance.  This  being  so,  if  he  pays  plaint- 
iff's recovery  the  land  is  his.  It  is  not  necessary  for  him 
to  pay  his  own  debt;  this  would  be  foolishness  that  the 
law  does  not  piovide  for.  But  the  judgment  is  that  if 
plaintiff's  debt  is  not  paid  the  land  is  to  be  sold,  and 
reported  to  court  for  further  orders,  and  then  the  applica- 
tion will  be  made  according  to  the  priority  of  the  mort- 
gages, {McQueen  v.  Smithy  at  this  Term,)  first,  to  the  satis- 
faction of  the  A.  R.  McDonald  mortgage,  and  then  to  the 
A.  H.  McNeill  mortgage.  We  find  no  error,  and  the 
judgment  is  affirmed. 

Aflfirmed. 


J.  C.  CURRIE  V.  COLIN  M.  HAWKINS. 

Deficiency  in  Quantity — Exceptions  in  Deeds — Recitals 
in  Deeds — Oral  Collateral  Agreements — Date  of  Su7n' 
mons, 

1.  An  oral  a^reem.ent  to  make  good  any  shortage   in  quantity, 

entered  into  contemporaneously  with  the  delivery  of, a  deed 
for  land,  is  valid. 

2.  A  deed  stating  the  area  of  the  land  conveyed  to  be^  so  many 

acres,  '^  more  or  lese/^  after  deducting  certain  excepted 
tracts,  the  number  of  acres  in  the  excepted  tracts  being 
definitely  and  positively  set  out,  is  prima  facie  evidence 
against  the  grantor  as  to  the  number  of  acres  contained  in 
such  excepted  tracts. 

8.  A  summons  is  presumed  to  bear  the  true  date  of  its  issue  ;  but 
it  is  comi>etent  to  show  that  it  was  not  in  fact  then  issued. 
.118—38 
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This  was  a  civil  action,  brought  for  the  recovery  of 
compensation  for  an  alleged  deficiency  in  the  area  of  a 
tract  of  land  sold  by  defendant  to  plaintiff,  and  tried  at 
Fall  Term,  1895,  of  the  Superior  Court  of  Montgomery 
County,  before  Norwood^  Judge. 

The  plaintiff  appealed. 

The  facts  hearing  upon  the  points  determined  by  the 
Court  are  set  out  in  the  opinion  of  Associate  Justice 
Montgomery. 

Messrs.  Douglass  cfe  Spence  and  Black  i&  Adams^  for 
(appellant). 

Mr.  R.  0.  Burton^  for  defendant. 

Montgomery,  J. :  The  plaintiff's  complaint  sets  out  two 
causes  of  action.  In  the  first  it  is  alleged  that,  by  the 
terms  of  a  deed  executed  to  the  plaintiff  by  the  defendant, 
it  is  stipulated  that  if  it  should  turn  out  that  the  timber 
on  any  part  of  the  land  conveyed  should  prove  to  have 
been  "  boxed  "  or  worked  for  turpentine  before  the  execu- 
tion of  the  deed,  then  such  lands  should  be  estimated  at 
fifty  cents  per  acre,  whereas  $3.68  was  the  amount  paid 
pel  acre  for  the  land. 

The  plaintiffs  allege  further  as  to  the  first  cause  of  action 
that,  subsequently  to  the  execution  of  the  deed  and  the 
payment  of  the  purchase-money,  it  was  ascertained  that 
the  timber  on  119  acres  of  the  land  had  been  boxed  or 
worked  for  turpentine,  and  the  plaintiff  demands  of  the 
defendant  the  difference  between  the  amount  paid  for  the 
land  upon  which  the  timber  was  so  boxed  and  the  fifty 
cents  estimated  value  according  to  the  terms  of  the  deed. 
The  answer  denied  the  cause  of  action. 

The  court  settled  the  issues,  and  there  appears  in  the  rec- 
ord no  exception  to  them  by  the  plaintiffs.     Xo  issue   was 
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submitted  as  to  the  canse  of  action  and  none  asked  for  by 
the  plaintiffs.  The  rnlings  of  his  Honor,  therefore,  in  refus- 
ing to  allow  testimony  on  this  matter  were  correct. 

The  second  cause  of  action  is  for  the  reimbursement  to 

the  plaintiff  by  the   defendant   of  an    amount  which   the 

plaintiff  alleges   that  the   defendant  agreed    to  pay  him  in 

case  there  should  be  a  shortage  in  the  number  of  acres  in 

the   land   conveyed    in    the    deed.      The  purchase-money 

named  in  the  deed  is  $6,500,  and  the  number  of  acres  1,768. 

The  plaintiff  was  allowed  to  testify   without  objection, 

and  said  :  "  I  started  to  read  the  deed,  and  Mr.  Hawkins, 

the  defendant,  took  it  and  read  it  to  me.     I  asked  him  the 

meaning  of  more  or  less '  in  the  deed,  and  he  said  that  it 

was  an  expression  usually  put  in  deeds.     He  said   that   if 

the  deficiency  was  small  it  would  go  for  nothing;  but  he 

agreed  that  if  there  was   twenty  acres   more   than   1,768 

acres  I  must  pay  him  for  the  excess,  and  that  if  it  lacked 

twenty  acres  he  would  pay    me   the  deficiency.     He   had 

told  me  the  tract  contained  1,767   acres;  this   was  some 

days  before  the  execution  of  the  deed."     As  we  have  said, 

the  defendant  made  no  objection   to   the   testimony   when 

offered.     But  as  the  ruling  of  his  Honor,  to  which  we  shall 

presently  refer,  ma}^  po-^sibly  have  been  based  partly  upon 

the  effect  of  this  testimony,  we   will   observe   that  it   was 

perfectly   competent  for   the   purpose   for  which    it    was 

offered.     McGee  v.  Craven^  106   N.   C,    351  ;  Sherrill  v. 

Uagan,  92  N.  C,  345. 

There  was  a  consent  order  entered  up  in  the  cause  by 
which  it  was  provided  that  N.  M.  Thayer  should  make  a 
survey  of  the  lands  conveyed  bv  the  defendant  to  the 
plaintiff,  and  on  the  trial  the  plaintiffs  introduced  Mr. 
Thayer  to  prove  the  alleged  deficiency  in  the  number 
of  acres  in  the  land  conveyed.  Without  objection  he  testi- 
fied as  follows  :   "I    know   the   corners   and    boundaries — 
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that  is,  I  surveyed  and  found  thein.  I  found  within  tlie 
boundary  3,470  acres.  I  had  the  defendant's  deed  to 
plaintiff  at  the  time  I  made  the  survey,  and  surveyed  by  it. 
I  have  made  a  calculation  of  the  lands  excepted  and 
summed  them  up.  I  found  that  the  amount  of  the  acres 
excepted,  taking  what  the  deed  said  as  to  the  acres  in  the 
excepted  tracts,  amounted  to  1,948  6-10  acres.  I  did  not 
survey  the  excepted  tracts.  This,  taken  from  3,470  acres, 
leaves  1,521  4-10  acres.  This  amount  makes  a  shortage  of 
246  and  6-10  acres  in  the  deed.  T  am  now  the  county 
surveyor;  have  been  so  about  twenty  years,  but  not  regu- 
larly for  that  time.  I  took  the  angles  of  the  courses  and 
distances  on  mv  field  book.  I  have  not  my  field  notes 
with  me.  I  can't  say  that  the  acreage  in  the  exceptions 
is  correct."  The  date  of  the  deed  from  defendant  to 
plaintiffs  is  1st  day  of  December,  1885,  and  the  summons 
in  this  action  is  dated  28th  November,  1888 — three  days 
before  it  is  admitted  that  the  Statute  of  Limitations  would 
have  barred  the  action.  The  sheriff's  return  upon  the 
summons,  signed  by  him,  is  as  follows:  *'  Received  Febru- 
ary 11,  1889.  Served  February  11,  1889,  by  reading  the 
*  above  summons  to  C.  M.  Hawkins." 

The  following  issues  were  submitted  to  the  jury  : 
*'  1.  Did  the  defendant  agree  with  the  plaintiff,  at  the 
time  the  deed  was  executed  and  delivered  and  the  money 
paid,  and  before  the  deed  was  delivered  and  the  money 
paid,  that  he  would  repay  to  the  plaintifl'  the  price  per 
acre  for  any  number  of  acres  that  the  deed  might  contain 
less  than  1,768  acres  { 

'*  2.  Did  the  boundaries  in  the  deed,  exclusive  of  the 
lands  excepted,  convey  less  than  1,768  acres;  and  if  so  how 
many  acres  less  i 


N.  C]  FEBRUAEY  TERM,  1896.  597 


CuRRiK  V,  Hawkins. 


"  3.  Did  the  plaintifTs  alleged  cause  of  action  accrue 
within  three  years  next  before  the  beginning  of  this 
action  ? 

'*  4.   How  much  is  the  plaintiff  entiiled  to  recover?  " 

After  the  testimony  was  in  his  Honor  intimated  that  he 
would  instruct  the  jury  ''  that  the  testimony  was  not  suffi- 
cient to  establish  plaintiff's  claim  of  deficiency  in  acreage, 
and  that  if  they  believed  the  testimony  they  should  answer 
the  3rd  issue  "  No." 

The  plaintiffs  submitted  to  a  non-suit  and  appealed 
from  the  judgment. 

The  testimony  of  the  plaintiff  as  to  the  alleged  agree- 
ment by  the  defendant  to  pay  him  the  deficiency  in  acre- 
age was  certainly  sufficient  to  have  been  submitted  to  the 
jury  to  go  to  show  that  agreement,  and  his  Honor  most 
probably  had  in  his  mind  the  manner  in  which  the  plaint- 
iff had  offered  to  prove  the  shortage,  through  the  testimony 
of  Mr.  Thayer,  when  he  said  that  *'  the  testimony  was  not 
sufficient  to  establish  plaintifTs  claim  of  deficienc}''  in 
acreage." 

In  the  argument  here  the  counsel  for  defendant  con- 
tended that  the  only  method  by  which  any  shortage  in 
acreage,  if  any  existed,  could  be  ascertained,  was  to  run 
around  the  whole  tract  bj^  survey,  then  to  survey  each  of 
the  tracts  which  were  excepted  in  the  deed  from  the  defend- 
ant to  the  plaintiff,  and  then  to  subtract  the  acreage  of  the 
excepted  tracts,  so  ascertained,  from  the  whole.  Perchance, 
he  argued,  if  a  survey  of  the  excepted  tracts  had  been  made, 
it  would  have  been  ascertained  that  there  was  in  realitv  a 
less  number  of  acres  within  the  metes  and  bounds,  recited 
in  the  deeds  to  the  excepted  tracts,  than  they  were  said  to 
contain,  and  as  the  plaintiff  under  his  deed  got  all  of  the 
land  except  the  actual    number  of  Jicres   embracefl  within 
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the  metes  and  bounds  of  the  excepted  tracts,  he  might  in 
this  way  have  gotten  the  whole  of  his  1,768  acres.  He 
cited  as  bearing  on  this  question  Gudger  v.  Hensley^  82 
N.  C,  481  ;  Brown  v.  Rickard,  107  N.  C,  639,  and  Davis 
V.  Stroud,  104  N.  C,  484. 

In  the  first  case  cited,  {Gudger  v.  Hensley,)  the  plaintiff 
there  claimed  title  through  a  grant  from  the  State  to  Blount 
and  successive  conveyances  through  intermediate  parties 
to  himself.  Jn  the  grant  to  Blount  was  the  following 
exception  :  "  Within  which  boundary  there  are  13,735  acres 
of  land,  entered  by  persons  whose  names  are  hereunto 
annexed  since  the  date  of  said  Blount's  entries  and  by  his 
permission,  but  as  they  are  not  yet  surveyed  their  situation 
cannot  be  delineated."  The  defendant  there  contended 
that  the  grant  to  Blount  was  inoperative  to  convey  the 
land  in  dispute,  by  reason  of  the  exception  following  the 
description  of  the  boundaries  ot  the  tract,  and  the  plaint- 
iff's failure  to  show  that  the  portion  he  now  seeks  to  recover 
is  embraced  in  the  exception.  The  grant  was  introduced 
in  evidence,  and  there  was  no  list  of  names  annexed  to  it, 
and  no  proof  offered  that  any  such  list  was  ever  annexed. 
The  Court  held  in  that  case  that  the  grant  to  Blount  was 
good,  but  that  the  exception  was  void  for  uncertainty, 
which  was  not  cured  by  proper  proof  on  the  trial,  and  that 
the  onus  would  have  been  on  the  defendant  if  he  had 
clainied  under  the  exception  in  the  grant,  by  proper  proofs 
to  bring  himself  WMtliin  the  terms  of  the  exception,  and  not 
that  the  plaintiff  should  assume  the   burden. 

In  the  second  case  cited,  {Brown  v.  Richards,)  the  only 
question  there  raised  was  as  to  the  value  and  nature  of  the 
estate  conveyed  in  the  deed  ;  whether  an  admittedly  valid 
exception  in  a  grant  passed  to  the  purchaser  under  a  deed 
conveying  "two-third  shares  of  all  the  land  remaining 
unsold    and  contained    within   the   boundary  of  the  30,080 
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acre  tract  of  land  granted  by  the  State  of  North  Carolina 
in  the  year  1795  to  James  Greenlee  (and  others)  and  situ- 
ated in  Burke  county.  Said  tract  of  land  is  more  partic- 
ularly and  fully  described  in  the    original    State    grant." 

It  is  true  that  in   that   case   the  Court  held 

that  the  boundary  made  by  the  grant  ^'  did  not  consist  nec- 
essarily and  merely  of  the  external  metes  and  bounds  of  the 
grant — it  embraced  as  well  its  internal  metes  and  bounds 
and  limits,  and  hence  it  embraced  also  the  location,  the 
metes  and  bounds  of  the  land  excepted  from  the  grant.  It 
had  such  internal  boundary.  The  grant  referred  to  the 
excepted  land — the  entry  thereof — its  metes  and  bounds, 
and  these  became  a  part  of  its  own  boundary,  as  much  as 
if  the  same  had  been  specifically  set  forth  in  the  grant 
itself.  Hence,  all  the  land  remaining  unsold  and  contained 
within  the  boundary  of  the  30,080  acre  grant  implies  the 
bonndary,  including  that   that    excludes   the  exception." 

In  the  last  case  cited,  {Davis  v.  Stroud^)  it  was  decided 
by  the  Court  that  where  there  had  been  a  conveyance  of  a 
residue  of  a  tract  of  land,  in  an  action  brought  by  the 
grantee  for  possession  against  an  alleged  trespasser,  the 
residue  must  be  distinctly  located  by  competent  proof  of 
the  quantity  which  had  been  sold  off  before  the  sale  of  the 
residue,  and  that  the  deeds  themselves  to  sucli  portions 
were  the  best  evidence  for  that  purpose. 

These  cited  cases  do  not  help  the  defendant.  The  ques- 
tions of  law  which  thev  decide  arc  not  like  the  one  for 
decision  in  this  case.  The  plaintiff  here  is  not  suing  a  tres- 
passer for  the  recovery  of  any  portion  of  the  land  which 
the  defendant  conveyed  to  him.  If  that  was  the  case,  it 
may  be  that  he  would  have  to  follow  the  course  marked 
out  in  Davis  v.  Stroud^  supra — prove  title  to  the  land  and 
then  show  that  the  trespasser  was  in  possession  of  a  part 
thereof  not  embraced  in  the  deeds  to  the  excepted  tracts — 
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and  the  best  proof  of  this  would  be  the  deeds  tlietnselves. 
Neither  has  the  plaintiff  any  trouble  with  any  of  the  pur- 
chasers of  the  excepted  tracts,  nor  any  dispute  with  them 
concerning  the  boundaries  of  their  lands  for  uncertainty 
of  description  or  any  other  cause.  The  defendant  in  his 
deed  to  the  plaintiff  excepted  from  its  operation  several 
tracts  of  land  which  had  theretofore  been  conveyed  to 
others,  and  the  exact  number  of  acres  in  each  tract  so 
conveyed  is  set  forth  in  the  deed,  not  so  many  acres 
*'  more  or  less,"  or  "  about,"  or  "  as  near  as  can  be  esti- 
mated," or  such  like  phrases,  but  the  exact  number.  The 
defendant  therefore  cannot  be  heard  to  say,  in  this  action 
at  least,  that  the  plaintiff  must  prove  that  the  deed  from 
the  defendant  to  him  is  untrue  and  that  the  plaintiff  must 
prove  that  within  the  metes  and  bounds  of  the  deeds  to 
the  excepted  tracts  there  are  fewer  acres  than  the  deeds 
set  forth.  The  plaintiflP  has  the  right  to  take  the  defend- 
ant according  to  the  language  of  the  deed,  and  to  assume 
that  the  number  of  acres  is  properly  and  truly  set  out  in 
the  deeds  to  the  excepted  tracts.  We  think  therefore  that 
his  Honor  erred  in  holding  that  ''  the  testimony  was  not 
sutKcient  to  be  submitted  tothejury  to  establish  plaintifl^s 
claim  of  deficiency  in  acreage."  * 

There  remains  to  be  disposed  of  the  plea  of  the  Statute 
of  Limitations.  The  date  of  the  issue  of  a  summons,  when 
the  matter  is  in  dispute,  depetids  upon  the  facts  connectt^d 
therewith.  The  presumption  is  in  favor  of  its  having  been 
issued  at  the  time  it  bears  date,  but  the  defendant  may 
show  to  the  contrary.  Webster  v.  Shtwpe^  IIC  N.  C,  460. 
The  defendant  has  introduced  no  testimony  in  this  case 
tending  to  show  that  the  issuing  of  the  summons  was  in 
fact  after  the  date  mentioned  therein,  and  he  relied  simply 
upon  the  fact  that  the  sherifTs  return  showed  that  it  was 
received  two   months   and    a   half  after  its  date,  to  prove 
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that  it  was  not  issued  on  the  day  of  its  date.  This  fact  alone 
does  not  rebut  the  presumption  that  the  summons  was 
issued  at  the  time  of  its  date.  It  appears  from  the  record 
that  the  plaintiff  and  his  attorney  were  together  in  the 
clerk's  oflSce  on  the  day  of  the  date  of  the  summons,  that 
on  that  day  the  prosecution  bond  was  given  and  filed,  and 
that  the  summons  was  made  out  and  signed  by  the  clerk 
and  delivered  to  the  plaintiff's  attorney.  It  was  received 
and  served  by  the  sheriff  in  ample  time  for  the  term  of  the 
court  next  ensuing  the  date  of  its  issue.  We  are  of  opinion, 
therefore,  that  the  summons  in  this  case  was  issued  on  the 
day  it  bears  date,  and,  that  being  so,  that  the  action  was 
not  barred  at  the  time  it  was  commenced.  There  was 
error  in  the  rulings  and  judgment  of  court  below. 

New  Trial, 
Clark,  J.,  did  not  sit  on  the  hearing  of  this  case. 


Z.  W.  WHITEHEAD  v.  E.  J.  HALE. 

Practice    in    Application    for    Receiver  —  Findings    of 
Factfi — Legal  Discretion — Insolvency  of  Mortgagor — 

Claim  and  Delivery. 

1.  In  applications  for  a  receiver  the  judge  below  is  presumed  to 

have  found  the  facts  in  accordance  with  the  contention  of 
the  party  in  whose  favor  he  decided.  He  need  not  find  the 
facts  specifically  unless  the  losing  party  requests  him  to  do  so. 

2.  A  receiver  will  not  be  appointed  in  an  action  to  foreclose  a 

mortgage  on  a  newspaper  when  the  defendant  denies  owing 
anything  on  the  mortgage  debt,  and  it  is  apparent  that,  owing 
to  the  peculiar  nature  of  the  property,  the  appointment  of  a 
receiver  would  practically  destroy  its*  value. 
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8.  The  appointment  of  a  receiver  is  not  a  matter  of  positive  ri^ht, 
but  rests  in  the  sound  legal  discretion  of  the  judge,  who  will 
take  into  consideration  the  nature  of  the  property  and  the 
effect  of  granting  or  refusing  such  an  application  upon  the 
material  interests  of  the  respective  parties  to  the  con- 
troversy. 

4.  Insolvency  of  the  mortgagor  is  not  of  itself  a  sufficient  ground 

for  the  appointment  of  a  receiver  to  take  charge  of  mort- 
gaged chattels. 

5.  Actions  of  claim  and  delivery  for  mortgaged  personalty  rest  on 

a  different  footing  from  applications  for  a  receiver;  as  the 
mortgagor  is  protected  by  the  bond  required  in  claim  and 
delivery. 

This  was  a  civil  action,  brought  to  obtain  judgment  on 
the  notes  of  the  defendant,  and  for  the  foreclosure  of  a 
mortgage  alleged  to  have  been  given  to  secure  said  notes, 
heard  before  Norwood^  «/.,  at  May  Term,  1S95,  of  the 
Superior  Court  of  Cumberland  County,  on  a  motion  by  the 
plaintiff' for  a  receiver,  said  motion  being  based  on  the 
complaint,  answer,  reply  and  the  affidavit  of  the  i)laintifl' 
and  defendant  respectively. 

The  motion  for  the  appointment  of  a  receiver  was  refused, 
and  the  plaintiff*  excepted  and  appealed  to  the  Supreme 
Court.  The  material  facts  appear  in  the  opinion  of  Asso- 
ciate Justice  Clark. 

Messrs.  N.  A.  Sinclair  Hnd  \V.  Ji^,  Murchison^f or  pWmt- 
iff'  (appellant). 

Mr,  N.   ir.  Ray.  for  defendant. 

Clark,  J. :  This  action  is  brought  for  the  foreclosure  of 
a  mortgage  upon  a  newspaper,  together  with  its  press,  type, 
subscription  list,  tV:c.,  including  its  good  will.  The  defend- 
ant, while  admittiiig  that  the  mortgage  had  been  executed, 
denies  that  there  is  any  balance  due  on  the  same,  and 
alleges  on  the  contrary  that  the  plaintiff*  is  indebted  to  him, 
and  asks  for  an  account  and   a   cancellation    of  the    mort- 
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gage.     Under  these  circuiiistanees  the  court  not  only  wo\ild 
not  decree  a  foreclosure  till   the   balance  due,  if  any,  was 
ascertained,  but  would  enjoin  any  attempt  to  sell  under  a 
power  of  sale  in  the  mortgage  until  the  account  had  been 
stated.      Purnell  v.   Vaughan^  77  N.  0.,  268  ;   Pritchard  v. 
Sanderson^  84  N.  C,  299  ;   Pender  v.  Pittman^  Ihid,,  372. 
But  the  plaintiff  goes  further  and  asks  that  the   property 
be  taken  out  of  the  control  of  the  defendant,  pending  the 
litigation,  by  placing  it  in  the  hands  of  a  receiver.     Inas- 
much as  the  answer  of  the  defendant,  if  true,  negatives  any 
lien  or  interest  of  the   plaintift'  as   to   the   property,   this 
would  be  a  strong  measure  to  grant  the    plaintiff,  as   he 
offers  no  indemnity,  as  he  would    have   done  had   he  pro- 
ceeded by  claim  and  delivery,  for  the  damage  which  might 
be  done  the  defendant  if  the  plaintiff's  claim  should  prove 
unfounded.     To  grant  such  motion   without   due  caution 
might  put  it  in  the  power  of  an  irresponsible  or   reckless 
mortgagee    to   ruin    a    mortgagor's    business,  though    no 
balance  is  due  on  the  mortgage.     Whether  a  receiver  shall 
be   appointed    in    any    case    is   left   therefore    largely    to 
the  sound  judgment    of   the   presiding   judge    who    will 
take    into  consideration    all    the    circumstances,     includ- 
ing   the  nature    of   the    property  and    its    likelihood  to 
be    destroyed     or    spirited    away    during  the     litigation, 
and  the  probability  on  the  other  hand   of  its  vilue   being 
seriously  impaired  by  its   being   placed  in  the  hands  of  a 
receiver,  as  would  be   particularly  the  case    with   a    news- 
paper whose  value  so    largely   depends  upon  its  good  will 
and  the  personal  characteristics  of  the  editor  and  the  policy 
he  pursues,  as  is  well  pointed  out  by  Avery,  J.,  in   Cov^an 
V.  Fairhrotker^    at  this  Term.     The    appointment    of   or 
refusal  to  appoint  a  receiver  is,  like  every  judgment  below, 
presumed  to  be  correct,  and  the  burden  is  on  the  appellant 
to  show  error.     The  judge  in  this  class  of  cases  is  presumed 
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direct  knowledge.  But  however  that  may  have  been,  we 
must  conclude  upoti  the  authorities  above  cited  that  the 
court  below,  in  the  absence  of  a  request  to  find  the  facts, 
found  this  and  all  other  controverted  points  in  favor  of  the 
appellee,  and  we  are  bound  by  such  finding. 

It  is  true  that  the  plaintifi^  alleged  that  the  defendant 
\fas  insolvent,  and  this  the  defendant  admitted,  but  there 
is  no  allegation  that  the  defendant  intends  to  run  off  with 
or  conceal  or  destroy  the  property,  and  the  only  possible 
bearing  which  the  allegation  of  insolvency  could  have  is 
in  connection  with  the  other  allegation,  (which  is  found 
against  the  plaintiff,)  that  the  property  is  depreciating, 
and  thus  the  security  is  being  impaired.  The  allegation  of 
the  defendant's  insolvency  and  poverty,  taken  alone,  is 
not  sufficient  ground  to  take  the  property  out  of  his  hands, 
which  he  avers  is  liis  own,  free  from  any  legal  claim  of 
the  plaintiff,  especially  when  the  effect  of  the  judge's  rul- 
ing is,  as  we  have  seen,  that  the  security  is  not  being 
impaired,  but  in  truth  has  doubled  in  value  and  is  steadil}' 
increasing  in  worth,  and  that,  in  fact,  to  appoint  the  receiver 
w'ould  be  really  to  destroy  the  chief  value  of  the  prop- 
erty. 20  Am.  (fe  Eng.  Encyc.,29,  and  Notes  1  and  2.  Upon 
a  ])roper  state  of  facts  a  receiver  can  be  appointed  of  a 
newspaper,  as  well  as  of  other  property,  but,  upon  the  pecul- 
iar state  of  facts  found  in  this  case,  to  appoint  a  receiver 
would  be  a  great  injury  to  the  defendant  and  no  benefit  to 
the  plaintiff,  and  the  judge  below  properly  left  the  prop- 
erty in  the  hands  of  the  defendant  until  a  jury  could  pass 
upon  the  controverted  issue  of  fact,  whether  the  plaintiff 
has  any  sum  due  him  for  which  he  can  ask  a  decree  of 
foreclosure. 

No  Error. 
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A.  F.  HOUCK  V.  JOHN  D.  SOMERS. 
Trustee — Resulting   Trust — Set-Off. 

1.  Where  money  loaned  is  furnished  by  the  wife,  and  the  note  and 

mortgage  therefor  are  made  to  the  husband,  the  latter 
becomes  trustee  for  his  wife,  who  is  the  equitable  owner 
thereof,  without  any  express  assignment  to  her. 

2.  In  such  case,  the  borrower  cannot  set  off  against  his  liability 

on  the  note  an  indebtedness  due  from  the  husband  to  him. 

This  was  a  civil  action,  tried  before  his  Honor,  iVVr- 
wood^J.^  at  November  Term,  1  S95,  of  Iredell  Superior 
Court.  The  action  was  commenced  bj  plaintiff  for  pos- 
session, under  claim  and  delivery,  of  certain  personal  prop- 
erty, a  pair  of  mules,  &c.,  conveyed  by  John  D.  Somers 
by  chattel  mortgage  to  H.  L.  Ayers,  on  the  8th  of  Sep- 
tember, 1893,  and  assigned  by  H.  L.  Ayers  to  C.  J.  Ayers, 
October  24,  1893,  and  assigned  by  C.  J.  Ayers  to  the 
plaintiff,  December  12,  1893.  The  note,  to  secure  which 
said  mortgage  was  given,  was  due  and  payable  on  the  15th 
of  October,  1893. 

The  plaintiff  alleged  in   his  comf)laint  that   the   money 
for  which  the  note  and  mortgage  was  given  was  the  sepa- 
•  rate  estate  of  C.  J.  Ayers,  wife  of  H.  L.   Ayers,  and   that 
\  this  fact  was  made  known  to  the  defendant  Somers  at  and 

I  before  the  execution  of  the  note  and  mortgage  in  question. 

This  was  denied  by  defendant,  and  an  unsettled  copart- 
nership between  defendant  Somers  and  H.  L.  Ayers  was 
set  up  by  defendant. 

The  first  evidence  introduced  by  the  plaintiff  was  a  chat- 
tel mortgage   executed    to    H.    L.    Ayers,    September   8, 
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1893,  by  J.  D.  Somers,  and  the  note  secured  thereby  for 
$100,  due  and  payable  October  13,  1893.  It  was  admit- 
ted that  property  in  dispute  was  the  same  property  con- 
veyed in  the  mortgage.  On  the  back  of  said  mortgage  are 
the  lollowing  endorsements,  to-wit:  ''  In  consideration  of 
Mrs.  C.  J.  Ayers  having  furnished  the  within  amount,  I 
hereby  transfer  and  assign  all  my  title  and  interest  in  the 
within  note  and  mortgage  to  her. 

"  This  Oct.  24,  '93.  (Signed)  H.  L.  Ayebs." 

Also  :  "  For  value  received  of  Dr.  A.  F.  Houck,  I  assign 
the  within  mortgage  and  note,  with  all  the  powers  and 
privileges  therein,  to  him. 

''  This  Dec.  12,  *93.  (Signed)  C.  J.  Aykrs." 

R.  B.  McLaughlin,  Esq.,  witness  for  plaintiff,  testified  : 
"  The  assignment  from  Ayers  to  his  wife  is  in  my  hand- 
writing, and  he,  H.  L.  Ayers,  signed  it.  The  assignment 
from  *C.  J.  Ayers  is  in  the  handwriting  of  F.  D.  Hackett. 
Both  the  mortgage  and  the  partnership  agreement  were 
drawn  by  me.  My  recollection  is  that  it  was  well  under- 
stood at  the  time  that  the  money  advanced,  for  which  the 
mortgage  was  given,  was  the  money  of  Mrs.  C.  J.  Ayers. 
This  was  stated  by  H.  L.  Ayers  to  J.  D.  Somers  in  my 
presence  before  the  note  and  mortgage  were  executed. 
Ayers  said  that  unless  the  mortgage  was  executed  he  could 
not  get  the  money  from  his  wife  ;  he  said,  as  far  as  he  was 
concerned,  he  would  not  require  a  mortgage.  I  don't 
think  that  any  money  was  paid  then,  but  I  think  Ayers 
agreed  to  put  the  money  in  the  bank,  but  I  am  not  certain 
as  to  this.'' 

IT.  L.  Ayers,  witness  for  plaintiff,  testified  in  substance 
that  "  the  money  advanced  to  Somers  at  the  time  the  mort- 
gage was  given  belonged  to  my  wife,  0.  J*  Avers.  I  told 
Somers  it  was  my  wife's  money,  and  she  would  not  advance 
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it  unless  be  would  sign  the  mortgage.  My  wife  got  the 
money  from  her  father's  estate.  On  settlement  of  the 
partnership  between  Somers  and  myself  there  was  $108 
due  from  Somers  to  me — $8  over  and  above  the  mortgage." 

A.  F.  Houck  testified  :  "  He  gave  $100  for  the  mortgage 
and  that  no  part  has  been  paid — that  he  had  no  notice  of 
any  unsettled  partnership  between  Somers  and  Ayers  at 
the  time  he  bought  the  mortgage." 

John  D.  Somers,  defendant,  testified  :  "  Ayers  never  gave 
me  any  money  :  did  not  put  anything  in  bank  for  me,  nor 
for  the  partnership,  that  I  knew  of.  Partnership  only  ran 
27  days.  It  was  not  profitable  to  me.  Ayers  did  bring 
grain  there,  (to  a  distillery,)  I  don't  know  how  much. 
Accord  ng  to  a  statement  made  by  Ayers  himself,  he  owed 
me  $60."  (The  above  evidence  objected  to  by  plain tift\ 
Overruled — exception.) 

H.  L.  Ayers  recalled  by  plaintiff:  "  I  got  the  $100  from 
my  wife  and  bought  corn  with  it  for  the  distillery,  with 
the  knowledge  and  consent  of  Somers.  I  didn't  promise 
to  put  the  $100  in  the  bank." 

The  court  submitted  the  following  issues  :    • 

"1.  Is  the  plaintiff  the  owner  of  the  property  described 
in  the  complaint  ? 

"  2.  What  is  the  value  of  the  property  ? 

"  3.  Has  any  part  of  the  mortgage  debt  been  paid,  and 
if  so,  what  amount  has  been  paid  ?  " 

The  plaintiff  asked  the  court  to  charge  the  jury : 

"  1.  If  the  money  loaned  the  defendant  was  the  separate 
property  of  C.  J.  Ayers,  wife  of  H.  L.  Ayers,  even  though 
the  mortgage  was  given  to  H.  L.  Ayers  there  was  a  result- 
ing trust  in  favor  of  C,  J.  Ayers,  and  equity  would  hold 
H.X..  Ayers  as  trustee  for  the  benefit  of  his  wife  and  would 
treat  the  mortgage  as  her  property." 

Refused  by  the  court  and  plaintiff  excepted. 
118—39 
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"  2.  If  the  jury  find  as  a  fact,  from  the  evidence  that  the 
fact  was  coinmnnicated  to  Somers  at  the  time  he  borrowed 
the  money,  that  it  was  the  money  of  Mrs.  C.  J.  Ayers  and 
he  accepted  it  and  signed  the  mortgage  to  H.  L.  Ayers,  he 
had  notice  in  law  of  C.  J.  Ayers'  equitable  rights,  took  sub- 
ject to  them,  and  is  estopped  by  his  said  act  of  accepting 
said  money  from  denying  her  title  thereto,  or  the  title  of 
her  assignee,  the  plaintiflF  in  this  action." 

Refused  by  the  court  and  plaintiff  excepted. 

"  3.  If  Somers  knew  or  was  informed  at  the  time,  that 
the  money  he  got  was  Mrs.  Ayers'  money,  then  he  had 
notice  of  her  equitable  title  thereto  and  took  the  same  sub- 
ject thereto." 

Refused  by  the  court  and  plaintiff  excepted. 

"  1.  His  Honor  chaiged  the  jury  among  other  things: 
That  as  the  notfe  in  question  was  assigned  after  its  maturity 
to  C.  J.  Ayers,  and  that  she  took  the  same  subject  to  any 
defense  Somers  might  have  against  H.  L.  Ayers,  and  that 
the  plaintiff,  her*  assignee,  took  it  subject  to  the  same  rule 
tliat  I  have  laid  down  to  you,  that  the  burden  is  on  the 
defendant  to^make  out  his  equitable  defense. 

"  2.  If  the  jury  finds  from  the  evidence  that  H.  L.  Ayers 
and  Somers  were  equal  partners  in  the  distillery  and  that 
H.  L.  Ayers  owes  the  co-partnership  $50,  they  should 
answer  the  third  issue,  *  Nothing  due.' 

"3.  His  Honor  further  said  in  charging  the  jury  that  if 
they  found  the  co-partnership  owed  Somers  $50,  then  the 
plaintiff  would  not  be  entitled  to  recover,  and  if  they  found 
thnt  the  partnership  owed  Ayers  $8  over  and  above  this 
debt  sued  on,  as  testified  to  by  Ayers,  that  it  would  not  do 
to  consider  Ayers,  because  Ayers  had  put  nothing  in  as  a 
partner." 

His  Honor  declined  to  submit  the  question  to  the  jury, 
whether  the  money  loaned  was  the  money  of  C.  J.  Ayers, 
as  contended  by  the  plaintiflT. 
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To  the  charge  as  given  above  in  1,  2  and  3  paragraphs 
plaintiff  excepted. 

The  jury  answered  the  first  issne^No,"  the  second 
"$150,"  and  the  third  "  Notliing  due." 

Plaintiff  moved  for  a  new  trial  npon  the  exceptions  to 
evidence  as  above  set  forth  :  for  refusal  to  give  prayers  for 
instructions  Numbeis  1,  2  and  3,  and  for  the  charge  given 
in  Sections  1,  2  and  3  as  above  set  forth. 

Motion  overruled.  Exception  by  the  plaintiff.  Judg- 
ment for  defendant.     Appeal. 

Messrs.  Armfield  ck  Turner^  for  plaintiff  (appellant). 
No  counsel,  contra. 

Faikcloth,  C.  J.:  If  A  purchases  property  fr«»m  B, 
taking  the  title  in  himself,  and  the  consideration  is  fur- 
nished by  C,  by  operation  of  law  A  becomes  a  trustee  for 
the  benefit  of  C,  and  the  statute  at  once  executes  the  trust, 
and  C  becomes  in  equity  the  absolute  owner.  Such  a 
trust  need  not  be  in  writing,  and  it  may  be  shown  by  parol 
proof.  The  authorities  in  our  own  reports  are  numerous. 
Application  :  If  the  wife,  C.  J.  Ayers,  furnished  the  con- 
sideration in  money  or  property,  for  the  note  and  mort- 
gage executed  to  her  husband,  H.  L.  Ayers,  then  he  imme- 
diately became  her  trustee,  and  it  can  make  no  difference 
whether  he  assigned  the  note  to  her  before  or  after  its 
maturity,  as  it  was  her  property  from  the  day  of  its  execu- 
tion and  became  her  separate  estate. 

The  defense,  that  there  was  a  balance  due  the  defend- 
ant on  partnership  account  between  him  and  the  husband, 
cannot  be  allowed,  as  that  would  contravene  the  CoDsti- 
tution,  Article  X.,  Sec.  6,  which  declares  that  the  separate 
estate  of  the  wife  "  shall  not  be  liable  for  any  debts,  obli- 
gations or  engagements  of  her  husband."  The  plaintiff 
alleged  that  the  consideration  for   the    note   and  mortgage 
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was  the  money  of  the  wife,  and  that  wag  denied  in  the 
answer.  That  is  a  material  fact  in  the  case  and  can  be 
ascertained  by  a  distinct  issue  submitted,  or  it  may  be 
made  available  by  appropriate  instructions  to  the  jury 
upon  the  issues  already  submitted.  His  Honor  fell  into 
the  error  of  treating  the  case  as  one  exclusively  between 
the  husband  and  the  defendant,  regardless  of  the  wife's 
equities,  in  which  event,  as  far  as  now  appears,  he  would 
have  held  correctly.  The  plaintiff's  prayers  for  instruc- 
tions were  in  substance  proper  to  be  heard  by  the  jury. 
Adams'  Equity,  33 ;  Zyon  v.  Akin^  78  N.  C,  258  ;  Clement 
V.  Clement,  1  Jones'  Eq.,  184. 

Judgment  Reversed. 
FuRCHES,  J.,  did  not  sit  on  the  hearing  of  this  case. 


D.    M.   MILLER  v.   LIFE   INSURANCE  COMPANY   OP 

VIRGINIA. 

Contract —  Usury — Intejit  of  Lender — Indirect    Profit  in 

Excess  of  Legal  Rate  of  Interest. 

1.  If  it  iB  the  intent  or  purpose  of  the  lender  of  money   to  get 

more  than  the  legal  rate  of  interest  for  the  loan,  and  if  there 
be  a  provision,  a  condition  or  a  contingency  in  or  connected 
with  the  contract  by  which  he  may  do  so,  the  transaction  is 
usurious. 

2.  If  the  usurious  character  of  a  transaction   is  not  manifest  upon 

its  face,  but  depends  on  facts  and  circumstances  connected 
with  the  transaction,  as  a  part  of  res  gestae^  it  is  a  question 
of  fact  as  well  as  law,  and  should  be  submitted  to  the  jury. 
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8.  Where  a  life  insarance  compaDy  lent  to  a  borrower  a  sum  of 
money  at  the  fall  legal  rate  of  interest,  payable  monthly,  its 
repayment  being  amply  secured  by  mortgage  on  real  estate, 
bat  required  the  borrower,  in  addition  and  as  a  condition  of 
the  lease,  to  take  from  and  reassign  to  it  an  endowment 
policy  for  a  sum  equal  to  the  amount  of  the  loan,  u^on 
which  the  premiums  should  be  paid  monthly  for  seven  years, 
(or  until  his  death,)  the  payment  of  the  premiums  being  also 
secured  by  the  mortgage ;  Held^  that  the  transaction  was 
usurious. 

Action,  begun  for  an  accounting,  and  to  enjoin  and 
restrain  defendant  from  selling  the  lands  of  plaintiff  under 
deed  of  trust. 

Temporary  restraining  order  and  order  to  show  cause 
was  granted  by  Timberlake^  e/.,  and  made  returnable  before 
Hoke^  e/.,  at  Salisbury,  on  February  17,  1896,  being 
Monday  of  the  Regular  Term  of  Rowan  Superior  Conrt. 

The  following  facts  were  agreed  : 

"  1.  Plaintiff  is  resident  of  this  State  and  defendant 
company  is  a  Virginia  corporation  doing  business  in  this 
State,  and  the  contract  was  made  in  this  State. 

"  2.  That  on  September  30,  1895,  in  said  county  and 
State,  plaintiff  made  application  to  defendant  company 
for  a  loan  of  twelve  hundred  dollars^  said  application  being 
in  writing,  a  copy  of  which  is  hereto  attached  as  a  part  of 
this  case  agreed. 

"3.  That  on  Octobei  1,  1895,  in  pursuance  of  said 
application,  said  loan  was  itaade  to  plaintiff,  and  to  secure 
repayment  of  the  same  plaintiff  executed  to  defendant  a 
mortgage  or  trust  deed  conveying  certain  lands  to 
defendant  with  power  of  sale  upon  default — a  copy  of 
which  trust  deed  is  hereto  attached  as  a  part  of  this  case 
agreed. 

"  4.  That  on  the  said  first  day  of  October,  1895,  plaintiff 
also  executed  to  defendant  his  bond  in  the  penal  sum  of 
$2,400,  conditioned   for  the  payment  of  said    ioan    seven 
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years  from  its  date,  with  interest  from  date  daring  said 
period,  at  the  rate  of  six  per  cent,  per  annum,  payable 
monthly;  and  further  conditioned  for  the  payment  of 
$15.12  monthly,  during  said  period,  as  monthly  premium 
on  an  endowment  or  policy,  copies  of  ^hich  bond  and 
endowment  or  policy  are  hereto  attached  as  a  part  of  this 
case  agreed. 

''  5.  That  said  endowment  or  policy  for  $1,2*10  waa 
issued  to  plaintiff  by  detendant  in  pursuance  of  said  appli- 
cation and  simnltaneously  with  the  granting  of  said  loan, 
and  was  on  the  same  day  assigned  in  writing  to  defendant 
by  plaintiff  to  secure  the  performance  of  said  penal  bond, 
and  the  assignment  thereon  is  hereto  attached  as  a  part  of 
this  case  agreed. 

''6.  That  pri->r  to  January  27,  1896,  plaintiff  paid  to 
defendant  certain  sums  of  monev  on  account  of  his  said 
indebtedness,  to-wit,  the  sum  of  twenty-one  dollars  and 
twelve  cents,  and  on  said  date  tendered  to  defendant  the 
sum  of  $1,203  in  gold  coin  in  payment  of  his  said  indebt- 
edness, and  demanded  the  cancellation  of  said  deed  of  trust 
and  tlie  surrender  of  said  bond,  which  defendant  refused, 
and  thereafter  advertised  the  land  described  in  said  deed 
of  trust  to  be  sold  under  foreclosure — a  co|)y  of  said 
advertisement  being  hereto  attached. 

*'  7.  That  thereafter  plaintiff  procured  the  temporary 
restraining  order,  &c.,  as  al)Ove  stated. 

''  8.  That  plaintiff  is  still  ready  and  willing  to  pay  said 
sum  of  $1,203,  as  tendered,  it  being  tl)e  amount  of  said 
loan,  with  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum,  payable  monthly,  but  is  unwilling  and  refuses  to 
pay  the  premiums  due  on  said  endowment  or  policy  of 
$15.12  per  uionth,  claiming  that  said  contract  is  usurious 
under  the  laws  of  this  State,  and  that  the  whole  contract 
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is  a  building  and  loan  contract,  and  is  not  such  a  contract 
as  comes  within  the  scope  or  powers  recognized  in  law  as 
pertaining  to  life  insurance-companies. 

"9.  That  defendant  is  a  life-insurance  company,  chart- 
ered for  the  purpose  of.earrying  on  the  business  of  insuring 
lives,  to  cause  themselves  to  be  reinsured,  to  grant  endow- 
ments, and  to  contract  for  reversionary  payments. 

"  10.  That  at  the  time  plaintiff  applied  for  said  loan  of 
$1,200,  defendant  inf  rmed  him  that  it  used  its  money  to 
increase  its  insurance  business,  and  that  it  would  make  said 
loan  if  he  would  secure  the  same  by  trust  deed  upon  good 
real  estate,  and  would  take  out  a  policy  in  defendant's 
company  for  the  sum  of  $1,200  and  assign  the  same  to 
defendant  as  additional  securitv  for  said  loan,  and  this 
plaintiff  agreed  to  do,  and  did  do. 

''11.  That  said  contract  between  plaintiff  and  defend- 
ant is  not  usurious,  except  and  unless  as  appears  upon  the 
papers  hereinbefore  referred  to  as  constituting  the  same,  as 
it  may  be  construed  by  the  court." 

"Plaintiff  contends  that  on  its  face  said  contract  is 
usurious,  and  that  the  defendant  is  only  entitled  to  recover 
the  principal  of  said  loan,  with  interest  at  six  percent,  per 
annum. 

"Defenda!Jt  contends  that  said  endowment  or  insurance 
policy  is  a  separate  legal  contract,  based  upon  a  valuable 
consideration,  and  that  plaintiff  was  indebted  to  defendant 
on  said  27th  day  of  January,  18i)b,  in  addition  to  the  inter- 
est on  said  loan,  and  the  principle  thereof  as  tendered,  the 
8nm  of  $30.24  premiums  on  said  endowment  policy  ;  and 
defendant  denies  that  said  contract,  or  any  part  thereof,  is 
usurious  under  the  laws  of  this  State.  Defendant  further 
contends  that  its  contract  with  plaintiff  is  not  a  building 
and  loan  contract,  nor  such  a  contract  as  such  companies 
issue,  but  one  that  life-insurance  companies  jiave  a  right  to 
make,  and  one  that  belongs  strictly  to  life-insurance. 
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separate  and  distinct  transaction.  But  if  A  applies  to  C 
for  the  loan  of  $L,000,  and  C  agrees  to  lend  the  money  to 
A  if  he  will  include  in  the  note  to  him  the  insolvent  note 
of  B  and  A  agrees  to  this,  and  secures  the  insolvent  note, 
the  note  thus  made,  including  the  money  loaned  and*  the 
insolvent  note  of  B,  is  held  to  be  usurious.  Shober  v. 
Hauser^  4  D.  &  B.,  91  ;  McKesson  v.  McDoxoell^  4  D.  & 
B.,  120.  The  true  rule  is  whether  there  was  an  intent — a 
purpose,  on  the  part  of  the  lender  to  get  more  than  the 
lawful  rate  of  interest,  by  the  transaction.  If  tiiere  was, 
and  by  means  of  the  transaction  he  may  do  so,  the  law  pro- 
nounces it  an  unlawful  and  corrupt  contract,  and  usurious. 
But  if  this  is  not  manifest  from  the  transaction,  but 
depends  upon  facts  and  circumstances  connected  with  the 
transaction,  as  a  part  of  the  res  gestoe^  it  then  becomes  a 
question  of  fact  as  well  as  of  law,  and  must  be  submitted 
to  the  jury.  In  the  case  of  Shoher  v.  Hauser,  supray 
where  it  was  doubtful  whether  the  note  of  B  was  not  col- 
lectible  at  the  date  of  the  loan,  and  other  circumstances 
therein  mentioned,  which  if  found  as  plaintiff  contended, 
would  have  rebutted  the  allegation  that  there  was  a  usur- 
ious purpose  on  C.'s  part,  in  requiring  that  B.'s  note 
should  be  included,  it  was  held  to  be  a  case  for  the  iurv- 
And  so  was  the  case  ot*  McKesson  v.  McDowelL  sypra. 
The  Court  held  that  the  question  as  to  whether  the  small 
discount  made  was  truly  in  consideration  of  the  services 
of  the  assignee,  as  stated  and  contended  by  plaintiff, 
or  whether  that  was  a  cloak  and  a  device  to  cover  the  real 
transaction  and  to  get  more  than  lawful  interest  on  the 
money,  weie  questi  ns  of  fact,  and  should  have  been  sub- 
mitted to  the  jury  with  proper  instructions. 

But  these  cases  hold  the  true  rule  to  be  this :  Was  it  the 
[)urpose  of  the  lender  to  get  more  than  the  lawful  rate  of 
interest,  and  was  there  any  contingency  by  which  he  might 


N.  C]  FEBRUARY  TERM,  1896.  619- 


Miller  r.  Life  Insurance  Company. 


do  6o  ?  If  there  was  the  transaction  is  usurious,  whether 
it  is  so  apparent  that  it  becomes  the  duty  of  the  court  sa 
to  declare,  or  whether  it  is  a  case  in  which  it  is  necessary 
that  the  jury  should  find  the  facts.  These  cases  seem  ta 
decide  the  principle  upon  which  the  doctrine  of  usury 
rests.  That,  if  it  is  the  purpose  of  the  lender  to  get  more 
than  the  lawful  rate  of  interest  for  loan  of  monev,  and  if 
there  be  a  provision,  a  condition,  a  contingency,  in  or  con- 
nected with  the  contract  bv  which  he  mav  do  so,  it  is 
uenrious. 

We  intend  to  be  governed  by  the  rule,  as  we  understand 
it  to  be  laid  down  bv  this  Court  in  Shoher  v.  Ilaui<er  and 
McKesson  v.  McDowell^  supra.  In  our  investigation  we 
find  much  authority  sustaining  this  rule  and  applying 
these  principles  to  the  case  before  us. 

*'  Where,  as  a  condition  of  making  a  loan,  the  borrower 
is  required  to  take  policies  of  life  insurance  from  the  lender 
and  pay  premiums  thereon,  in  addition  to  the  highest  legal 
rate  of  interest  on  the  amount  loaned,  it  is  generally  held 
that  the  profit  thus  derived  by  the  lender  is  equivalent  to 
additional  interest  and  therefore  usurious."  27  A.  &  E. 
E.,  Sec.  21>,  page  1021,  and  note  1. 

*'  All  agreements,  which  in  legal  efiect  give  to  the  leiider 
of  money  any  profit  or  advantage,  certain  or  contingent, 
more  than  at  the  rate  of  seven  (here  six)  per  cent,  interest, 
violate  the  statute.  It  is  not  necessary  to  allege  or  prove 
nliunde  any  peculiar  intent  or  special  corruption  in  such  a 
case.  It  is  usury  upun  its  face  and  the  Court  must  so 
declare  as   a  matter  of  law.      It  is  only   when   the  true 

character  of  the   transaction   is  equivocal, a  device 

for  usury,  that  the  question  becomes  one  of  fact  and 
belongs  to  the  jury."     Thomas  v.  Murry^  34  Barber,  171. 

Where  the  lender  takes  the  chance  for  more  than  legal 
interest  "this    contingent    benefit  beyond  the  legal    rate 


620  IN  THE  SUPKEME  COURT.  [118 


MiLLBR  t.  LtPB  Insurance  Company. 


of  interest,  and  where  the  lender  has  the  right  to  demand 
the  repayment  of  the  principal  sum  with  the  legal  interest 
thereon,  in  any  event,  the  contract  is  in  violation  of  the 
^statute  prohibiting  usury."  Brown  v.  Vurdenhurg^  34 
N.  Y.,  197. 

"A  stipulation  even  for  a  chance  of  advantage  beyond 
legal  interest,  is  illegal  and  courts  will  not  lend  their  aid 
to  enforce  an  unlawful  contract."  Bxiiterick  v.  HarriSy  1 
Biss.,  443. 

"  The  two  transactions  were  combined  into  one — the 
loan  would  not  have  been  made  but  for  the  insurance — 
•six  per  cent.,  the  full  limit  of  interest  was  charged  for  the 
money.  But  the  loan  depended  upon  the  borrower's 
taking  the  policy  of  insurance.  The  policy  was  a  thing  of 
value  to  the  plaintiff-(here  defendant)  or  it  would  not  have 
required  it  to  be  taken  as  a  condition  precedent  to  the 
loan,  and  is  usurious."  Insurance  Co,  v.  Kittle^  2  Fed. 
Rep.,  116. 

In  our  investigation  of  this  important  question,  we  believe 
We  may  say,  that  we  have  found  no  case  or  other  authority 
that  does  not  sustain  the  principle,  announced  by  this 
Court,  that  a  usurious  transaction  is  one  in  which  it  is 
•intentionally  provided  that  a  party  may  take  more  than 
the  lawful  rate  of  interest  for  the  loan  of  money.  But  we 
have  found  cases  that  differ  as  to  the  application  of  this 
principle  ;  we  have  found  a  few  cases  which  hold  that  it 
•does  not  per  9e  make  a  transaction  usurious  for  a  Life  Insur- 
■ance  Company  to  require  a  party  wishing  to  borrow  money 
to  take  out  a  pi»licy  of  insurance  as  a  condition  precedent 
to  the  loan.  Insurance  Co.  v.  Manufacturing  Co,^  25  N. 
J.  Eq.,  160  ;  Insurance  Co.  v.  Crane^  25  N.  J.  Eq.,  418. 
But  none  of  them  dispute  the  principle  here  laid  down  or 
decide  that  it  would  not  be  usurious  if  so  intended,  and  the 
^reat  weight  of  authorities  is  to  the  effect  that  it  is  usuri- 
ous J9^r  se. 
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Having  ascertained  the  principle  upon  which  our  judg- 
ment should  be  founded,  it  yet  remains  to  make  the  appli*< 
cation  to  the  facts  of  this  case — a  thing,  in  many  cases,, 
more  difficult  to  do  than  to  find  and  define  the  principle 
of  law  that  should  govern  the  case.  If  we  take  the  cases 
cited  tro^  34  Barbour,  43  N.  Y.,  2  Fed.  Reporter,  and  add 
to  these  that  of  the  27  A.  &  Eng.  Enc.  of  Law,  as  author- 
ity, the  question  would  seem  to  be  settled  and  it  would 
only  remain  for  us  to  declare  the  transaction  usurious. 
But  as  there  is  some  diversity  of  authority  as  to  the  appli- 
cation of  this  admitted  principle,  it  seems  proper  that  we 
should,  to  some  extent,  examine  the  question  of  applying- 
the  facts  of  this  case.  We  cannot  conceive  of  a  case  wdiere 
the  money  loaned  by  the  defendant  to  the  plaintiff  Miller,, 
could  have  been  better  secured  than  it  was,  without  the 
assignment  of  the  insurance  policy. 

The  defendant  had  a  deed  in  trust,  made  to  its  own 
selected  trustees,  on  real  estate  worth  twenty-five  hundred 
dollars,  with  the  improvements,  and  one  thousand  dollars 
without  any  improvements,  with  a  condition  in  the  trust 
deed  that  the  plaintiff*  at  all  times  should  keep  the  build- 
ings on  this  lot  insured  to  the  amount  of  $1,200  in  a  good 
fire-insurance  company,  to  be  selected  or  approved  by 
defendant,  and  this  policy  should  also' be  assigned  to  the- 
defendant ;  that  the  plaintiff  should  pay  all  titxes,  fines  and 
assessments  that  should  be  levied,  assessed  or  placed  upon 
said  property  and  a  failure  on  the  part  of  plaintiff*  to  keep  and 
perform  any  of  these  conditions  or  requirements  should 
amount  to  a  breach  and  the  trustees  should  proceed  at 
once  to  sell  and  apply  the  money.  This  being  so  there 
can  be  no  claim  or  pretense,  but  that  the  money  loaned 
($1,200)  was  abundantly  secured.  But  this  was  not  all 
the   conditions    this    remarkable    deed    contained.     It    is 
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further  provided,  as  additional  conditions,  that  plaintiff 
shall  assign  to  the  defendant  the  $1,200  life-insurance 
policy  he  had  been  compelled  to  take  out,  and  the  pay- 
ment of  $15.12  to  the  defendant  each  month  on  this  policy 
is  secured  to  defendant,  as  one  of  the  conditions  in  this 
deed  of  trust,  for  the  term  of  seven  years.  And  it  was 
stated  and  admitted  on  the  argument  that  plaintiff  did  not 
wish  to  take  out  this  policy  and  would  not  have  done  so 
but  for  its  enabling  him  to  borrow  the  money.  And  it  is 
proper  to  state  that  it  was  stated  by  counsel  of  defendant 
and  admitted  by  counsel  of  plaintiff  that  the  premiums 
charged  on  this  policy  were  the  usual  charges  on  such  pol- 
icies. 

Then,  when  the  $1,200  loaned  to  plaintiff  was  amply 
and  abundantlj'  secured,  and  every  dollar  to  be  repaid 
with  lawful  interest,  the  payment  of  which  did  not,  and 
does  not,  depend  upon  the  insurance  policy,  why  was  it 
that  defendant  made  the  insurance  a  condition  precedent 
upon  which  it  would  loan  the  money? 

It  was  admitted  on  the  argument  that  if  the  plaintiff 
Miller  should  live  out  the  seven  years,  the  defendant 
would  make  seventy  dollars  by  the  insurance.  And  if  we 
adopt  the  rule  laid  down  in  the  cases  cited  to  sustain 
plaintiff's  contention  that  a  contingent  benefit  over  and 
above  lawful  interest  taints  the  transaction  with  usury, 
this  admission  is  sufficient  to  decide  the  case.  But  it  does 
not  seem  to  us  that  this  admission  reaches  the  truth  of 
this  transaction,  as  defendant  has  a  bond  that  falls  due 
seven  years  after  date,  and  an  insurance  policy  due  in 
seven  years,  upon  which  $15.12  falls  due  every  month  and 
the  payment  of  this  interest  and  this  $15.12  per  month  is 
secured  by  a  deed  of  trust.  It  is  not  clear  whether  this 
interest  and  these  premiums  end  at  the  death  of  Miller  or 
not.     But  suppose  they  do,  and  we  do   not  put  our  judg- 
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ment  upon  this  speculation  as  to  whether  they  end  at 
Miller's  death  or  not — as  it  is  not  clear  to  us  how  this  is. 
Bot  taking  it  that  it  does,  it  is  then  clear  to  our  minds 
that  the  admissions  as  to  the  profits  made  by  the  defend- 
ant do  not  reach  the  truth.  It  is  true  that  if  we  take 
seven  years  and  divide  them  into  months  we  have  eighty- 
four  months,  and  $15.12  per  month  makes  $1,270.  But 
in  this  calculation  there  is  no  notice  taken  of  the  fact  that 
defendant  has  no  money  invested  in  the  policy  of  insur- 
ance, nothing  hut  the  risk  of  Miller's  dying,  and  that 
Miller  has  been  paying  into  its  treasury  $15.12  every 
month  from  the  drfte  of  the  policy  to  the  end  of  the  seven 
years.  If  the  interest  is  calculated  on  these  premiums 
from  the  date  of  their  payment  to  the  end  of  the  seven 
years  at  six  per  cent.,  with  the  $70  added,  it  will  be  found 
that  defendant  has  made  out  of  the  insurance  about  $300 
and  the  plaintiff  has  lost  this  amount,  supposing  he  gets 
$1,200  at  the  end  of  the  seven  years.  We  say  sujyposing 
he  gets  back  $1,200  at  the  end  of  the  seven  years,  for  he 
is  the  creditor  in  that  part  of  the  contract  and,  like  all 
creditors,  takes  the  risk  of  getting  his  money  back — be 
this  risk  much  or  little. 

But  the  question  of  usury  does  not  depend  upon  the 
question  whether  the  lender  actually  gets  more  than  the 
leffal  rate  of  interest  or  not.  If  this  were  so  it  could 
never  be  determined  whether  there  was  usurv  or  not  until 
the  money  was  paid  back.  This  would  be  like  locking  the 
stable  after  the  horse  was  stolen.  But  it  depends  upon 
whether  there  was  a  purpose  in  the  mind  of  the  lender  to 
make  more  than  legal  interest  for  the  use  of  mon^y,  and 
i  whether,  by  the   terms   of  the  transaction    and  the  means 

used  to  effect  the  loan,  he  may  by  its  enforcement  be  ena- 
bled to  get  more  than  the  legal  rate.  If  so  tlie  transaction 
is  usurious. 
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In  this  case  the  proposition  of  plaintiff  was  to  borrow 
$1,200  upon  abundant  security.  This  proposition  was 
rejected  unless  the  plaintiff  would  take  out  a  policy  of  life- 
insurance  in  defendant  company,  by  which  the  company 
has  the  chance  to  make  $300  in  addition  to  the  legal  rate 
of  interest  on  the  $1,200  loaned,  and  the  question  is  is 
this  transaction  usurious.  Applying  the  principles  laid 
down  by  this  Court  in  the  cases  cited  and  the  principles 
of  decided  cases  in  other  courts  and  the  application  of  the 
principle  there  made,  as  well  as  that  of  the  American  & 
Englidh  Encyclopedia  of  Law,  the  transaction  is  usurious ; 
and  this  is  sufficiently  apparent  by  itft  terms  and  condi- 
tion* to  make  it  our  duty  so  to  declare. 

There    is    error   and   the    judgment   appealed    from    is 

■ 

reversed. 

Reversed. 
Fairoloth,  C.  J.,  and  Avery,  J.,  dissent. 


M.  I.  &  J.  C.  STEWART  v.  THE  STATE  OF  NORTH 

CAROLINA. 

Jurisdiction  to  Co7istrue  Statute  on  Petition — Matte?*  of 
Public  Interest  —  Action  Against  the  State  —  Public 
Printing — Construction  of  Statute — Contract, 

1.  Quere^  Whether  a  claim  for  damages  agalDst  the  State  arising: 

out  of  the  failure  and  refusal  of  a  public  officer  to  perform  a 
statutory  duty  imposed  on  him,  can  be  Hied  in  this  Court. 

2.  Where  a  matter  has  become  a  quasi  public  question,  and  one  of 

miich  concern  to  the  several  departments  of  the  State  gov- 
ernment, this  Court  will,  (following  the  case  of  Farthington 
v.  Carringtony  116  N.  C,  315,  and  the  precedents  upon  which 
that  case  was  decided,)  entertain  a  petition  for  the  construc- 
tion of  a  statute  and  a  contract  made  thereunder  by  St>ate 
officials. 
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3.  One  holding  a  contract  for  State  Printing  under  Sec.  1,  Ch.  20, 
Acts  of  1895,  which  provided  that  all  printing  and  binding 
required  by  the  State  should  be  let  to  contract,  is  entitled  to 
all  the  printing,  binding  and  ruling,  and  the  work  incident 
thereto,  required  by  the  several  departments  of  the  State. 

Claim  against  the  State,  filed  by  plaintiffs  in  this 
Court.     The  petition  was  as  follow??.: 

The  plaintiffs  complain  and  allege  : 

''  I.  That  on  the  27th  day  of  February,  1895,  they  were 
residents  and  citizens  of  the  city  of  Winston,  in  Forsyth 
county,  in  the  State  of  North  Carolina,  and  are  now  resi- 
dents and  citizens  of  said  city,  connty  and  State. 

"II.  That  on  said  dav  in  February,  1895,  they  were 
doing  bnsiness  in  said  city  as  printers,  under  the  firm  name 
of  M.  I.  &  J.  C.  Stewart. 

"  III.  That  on  said  day  in  Febrnary,  1895,  in  compliance 
with  the  provisions  of  Chapter  Twenty  of  the  Public  Laws 
passed  by  the  General  Assembly  of  North  Carolina,  at 
its  session  of  1895,  a  copy  of  which  act  is  hereto  attached, 
marked  '  Exhibit  A,'  and  asked  to  be  taken  as  a  part  of 
this  complaint.     (See  Ch.  20,  Acts  of  1895.) 

''The  defendant,  State  of  North  Carolina,  entered  into 
with  the  plaintiffs  the  contract,  a  copy  of  which  is  hereto 
attached  and  marked  'Exhibit  B,'  and  asked  to  be  taken 
as  a  part  of  this  complaint : 

"  IV.  That  immediately  npon  the  ratification  of  the  said 
contract  by  the  General  Assembly  of  North  Carolina,  the 
plaintiffs  entered  upon  their  duties  as  Public  Printers, 
and  in  order  to  comply  with  the  terms  of  said  contract  the 
plaintiffs  made  an  outlay  of  something  like  six  thousand 
dollars  in  the  purchase  of  additional  machinery,  type  and 
other  equipments  so  that  the  work  for  the  State  of  North 
Carolina  might  be  done  efficiently  and  speedily,  and 
employed  a  corps  of  printers,  pressmen,  proof-readers  and 
.118—40 
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other  eniployeew  for  the  purpose  of  meeting  every  demand 
that  their  engagement  with  the  defendant  might  make 
upon  them,  and  the  plaintiffs  have  always  been  ready, 
anxious  and  able  to  comply  fully  with  the  terms  of  the 
said  contract,  and  are  now  so  ready,  anxious  anS  able  to 
fully  perform  the  contract. 

"  Y.  That  on  the  day  on  which  the  contract  was  ratiiSed 
by  the  General  Assembly  of  North  Carolina,  the  plaintiff, 
M.  I.  Stewart,  called  upon  the.  heads  of  the  State  depart- 
ments, in  the  city  of  Raleigh,  and  notified  them  that  the 
plaintiffs  were  prepared  to  execute  their  contract  and  to 
do  any  work  needed  to  be  done  by  any  of  the  depart- 
ments; and,  at  divers  times  since,  the  plaintiffs  have  noti- 
fied and  assured  the  said  officials,  both  in  person  and  by 
letter,  that  they  were  prepared  and  anxious  to  do  all  the 
printing,  ruling  and  binding  required  by  any  of  the  State 
departments  and  institutions.  Thj*t  soon  after  the  9th  of 
March,  1895,  the  plaintiffs  mailed  to  the  heads  of  many  of 
the  institutions  notices  citing  the  provisions  of  their  con- 
tract with  the  State  and  asking  for  the  printing  of  the 
institutions  of  the  State;  that  receiving,  information  that 
some  of  the  departments  and  institutions  were  having  prin- 
ters other  than  the  plaintiffs  to  do  the  work  required,  the 
plaintiffs,  on  July  5,  1895,  mailed  to  all  the  departments 
and  institutions  of  the  State  copies  of  the  notice  hereto 
attached  and  marked  *ExhibitC.' 

"  VI.  That  although  the  plaintiffs  have  at  all  times 
been  able  and  anxious  to  fulfil  their  contract,  the  defend- 
ant has  violated  its  contract  with  the  plaintiffs,  greatly 
to  the  damage  of  the  plaintiffs,  in  that  it  has  in  many 
instances,  through  its  officers,  refused  to  allow  the  plaint- 
iffs to  do  the  printing,  ruling  and  binding  required  by  the 
State,  but  it  has  employed  other  printers  to  do  said  work, 
thus  entailing  great  loss    on    the    plaintiffs    as    well    as 
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depriving  thein  of  their  reasonable  and   legitimate  profits 
assured  to  them  by  the  terms  of  said  contract. 

'^VII.  That  it  is  impossible,  from  the  nature  of  the 
•case,  for  the  plaintiffs,  without  the  power  of  compelling 
the  attendance  of  witnesses  and  the  production  of  papers, 
to  ascertain  how  much  of  the  printing,  ruling  and  binding 
required  by  the  various  departments  and  institutions  of 
the  State  has  been  denied  to  them  and  awarded  to  other 
printers.  But  the  plaintiffs  do  arllege  that,  notwithstand- 
ing the  lapse  of  eight  months  since  their  selection  as  Pub- 
lie  Printers,  they  have  received  no  requisitions  for  any 
printing,  ruling  or  binding  from  the  following  State 
departments  and  institutions  :  State  Penitertiary,  Uni- 
versity of  North  Carolina,  the  Eastern  Hospital,  the  Col- 
ored Orphan  Aasylum,  the  N.  C.  Agricultural  Experiment 
Station,  the  College  of  Agriculture  4$:  Mechanic  Arts,  the 
Agricultural  &  Mechanical  College,  the  Colored  State 
Normal  Schools  located  at  Fayetteville,  Elizabeth  City, 
Franklin  ton,  Goldsboro  and  Plymouth  ;  and  they  allege 
the  work  required  by  these  departments  and  institutions 
has  been  done  by  others.  And  the  plaintiffs  do  further 
allege  that,  without  noticing  several  small  orders  given  to 
other  printers,  the  following  State  departments  and  insti- 
tutions have  at  times  violated  the  said  contract  by  employ- 
ing other  printers  than  the  plaintiffs  to  do  the  printing, 
ruling  and  binding  required  to  be  done  by  the  State, 
to-wit:  The  Deaf,  Dumb  and  Blind  Institution;  the 
Department  of  State,  the  Department  of  Agriculture  ;  and 
the  plaintiffs  believe  that  other  departments  and  institu- 
tions have  violated  the  contract  by  employing  other 
printers. 

''VIII.  That  the  Secretary  of  State,  in  one  instance 
since  March  9,  18J)5,  employed  Messrs.  Edwards  & 
Broughton  to  reprint  two  volumes  of  the  Supreme  Court 
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reports,  aud  said  Edwards  &  Broughton  received  in  pay- 
ment therefor  from  the  State  Treasurer  about  one  thon- 
sand  dollars.  That  an  immense  amount  of  printing,  pam- 
phlet binding,  circular  and  other  work  is  required  to  be 
done  by  the  North  Carolina  Agricultural  Experiment  Sta- 
tion, the  station  having  issued  as  many  as  246,900  pam- 
phlets during  the  year  ending  with  June  30,  1895,  none  of 
which  have  the  plaintiffs  been  allowed  to  do.  That  the 
Department  of  Agriculttire  having  in  June,  1895,  bought 
a  printing  press,  is  now  operating  it  in  its  own  building 
and  doing  much  of  the  printing  required  by  this  depart- 
ment. That  during  the  month  of  July,  1895,  the  said 
Department  of  Agriculture  ordered  from  a  firm  hi  Nov 
York  City  one  million  and  a  half  of  guano  tags,  contrary 
to  the  provisions  of  said  contract,  and  procured  the  print- 
ing required  to  be  on  said  tags  to  ^»e  done  by  a  printing;' 
establishment  in  New  York  City. 

'*•  IX.  That  the  plaintiffs  believe  that  the  contract  has 
been  violated  in  many  other  instances  and  wavs  now 
unknown  to  the  plaintiffs. 

"X.  That  the  plaintiffs  have  been  informed  by  the 
heads  of  several  of  the  departments  above  named  that  they 
have  refused  to  allow  the  i)laintiffp  to  do  the  printin^j, 
ruling  and  binding  required  by  theii  departnients  for  the 
reason  that  they  did  not  consider  that  the  work  of  their 
departments  or  institutions  was  covered  by  the  afore- 
mentioned contract  and  that  they  were  free  to  award  the 
printing  and  other  work  to  any  printers  that  they  might 
choose,  while  the  plaintiffs  are  advised  and  believe  that 
their  contra(;t  entitles  them  to  all  of  the  printing,  ruling 
and  binding  of  all  of  the  departments  and  institutions 
above  mentioned,  as  well  as  of  all  the  other  State  depart- 
ments and  institutions. 
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*•  Wherefore,  the  plaintiffs  pray  that  this  Honorable 
Court  may  construe  the  said  contract  and  declare  the 
rights  of  the  plaintiffs  thereunder,  that  a  trial  of  the  issues 
of  fact  that  may  arise  may  be  had  by  a  jury  or  a  referee 
appointed  by  this  Ht  norable  Court,  that  the  damages  that 
the  plaintiffs  have  sustained  by  the  breaches  by  the 
defendant  of  the  contract  may  be  ascertained  and  that  the 
plaintiffs  may  recover  of  the  defendant  the  amount  of 
damages  so  ascertained  to  have  been  suffered  by  them, 
and  for  such  other  and  further  relief  as  they  may  be  enti- 
tled to." 

Messrs.  Jones  db  Patterson^  for  plaintiff. 
The  Attorney  General  and  Messrs,  Shepherd  cfe  Bushee^ 
for  the  State. 

Montgomery,  J.  :     We   are  not  prepared  to  say  that  a 
claim  for  damages  against  the  State,  arising  out  of  a  failure 
and  refusal  of  one  of   its  servants    to  perform    a  statutory 
duty  imposed  upon  him,  can    be  filed    in  this  Court.     The 
petition"  sets  forth  that  some  of  the  State  officers  and  heads 
of  public  institutions,  who  have  refused  and  failed  to  have 
the  printing  and  binding  of  their   departments  and  institu- 
tions done  by  the  plaintiffs  under    their  contract  with  the 
State,  have  done  so  under  a  claim  of  discretion  allowed  to 
them  under  the  law  on  this  subject.   And  it  was  stated  on  the 
argument  that  a  considerable   qxiantity   of  such  work  was 
being  withheld  from  the  plaintiffs,  and  would  be  withheld 
until  this  Court  should  decide  whether  or  not  the  plaintiffs 
were  entitled  to  the  whole  of  the  public  printing  and  bind- 
ing.    The  matter  then  has  become  9^  quasi  public  question, 
is  of  importance    to  the   several  departments  of  the  State 
government  and  under  the  precedents  of  this  Court  (many 
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of  them  being  cited  and  commented  on  in  the  concurring^ 
opinion  of  Furches,  J.,  in  the  cslbb  of  I^arthing  v.  Carring- 
ton^  116  N.  C,  315)  we  have  concluded  to  give  our  con- 
struction to  the  Act  concerning  the  Public  Printing,  Acta 
1895,  Oh.  20.  We  are  requested  to  do  this  also  in  the  peti- 
tion of  the  plaintiffs. 

Section  1  of  the  Act  provides:  "  That  all  printing  and 
binding  required  by  the  State  shall  be  let  by  contract,  &c.,'^ 
and  there  is  nothing  in  any  subsequent  part  of  the -Act  to 
limit  or  qualify  this  plain  language.  The  plaintiffs'  con- 
tract with  the  State  to  do  the  work  is  admitted,  and  under 
the  contract  they  are  entitled  to  do  all  the  printing  and 
binding  and  ruling,  and  work  incident  thereto,  which  may 
be  required  by  any  and  all  of  the  state  departments  and  by 
any  and  all  of  its  public  institutions. 

As  a  remedy  for  the  plaintiffs,    in  connection  with   their 

claim  for  damages    by  reason    of  the  matters  mentioned  in 

their  petition,  it  may  be  that  the  General  Assembly,  after 

hearing  proof  through  one  of  its  committees,  may  make  to 

the  plaintiffs  a  proper  allowance  if  any  damage  should  be 

shown. 

Petition  Dismissed. 
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HENRY  A.  8TYERS  v.  W.  A.  ALSPAUGH,  J.  H.  REICH  and 

SAMUEL  REICH. 

Action  to  Foreclose  Collateral  Mortgages — Assignee  of 
Mortgage — Necessary  Parties  —  Defect  of  Parties — 
Practice, 

1.  Where  the  assignee  of  a  mortgage  deposits  it  as  collateral 
security  for  a  debt  due  by  him,  the  mortgagee  is  not  a  nec- 
essary p€u*ty  to  an  action  brought  by  the  holder  of  the  col- 
lateral against  his  debtor  and  the  mortgagors  to  recover  the 
debt  and  to  foreclose  the  mortgage. 

%.  If  the  defect  of  parties  is  apparent  on  the  face  of  the  complaint 
objection  must  be  taken  by  demurrer ;  otherwise  by  answer. 

3.  Where  a  party  to  an  action  is  apprised  by  the  complaint  or  dis- 
covers during  the  trial  that  there  is  a  defect  of  parties,  he 
should  move  that  they  be  joined  but  will  not  be  permitted 
to  do  so  after  an  adverse  verdict. 

This  was  a  civil  action,  tried  before  Judge  Brown  and 
a  jury,  at  January  Special  Term,  1896,  at  Forbyth  Superior 
Conrt. 

The  plain.tiff  claimed  a  debt  on  W.  A.  Alspaagh  of 
$290,  with  interest  secured  by  notes  and  inortgaores 
assigned  as  collateral,  as  appears  in  the  pleadings,  and 
prayed  for  judgment  on  debt  and  foreclosure  of  collateral 
mortgages.  W.  A.  Alspaugh,  witness  in  his  own  behalf 
testifies : 

"  I  paid  off  the  notes  and  mortgages  set  forth  in  the 
complaint.  Paid  to  H.  Montague  three  notes.  I  told 
Montague  I  had  come  to  pay  them  off.  1  paid  him  $200 
with  my  own  money  ;  Montague  asked  me  if  I  wanted  them 
transferred  to  me,  and  said  I  had  better  do  it,  and  trans- 
ferred them  to  me.     I  then  went  to  R.  B.  Kernerand  told 
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him  I  wanted  to  pay  oif  his  mortgage,  and  paid  him  $100. 
He  asked  me  if  I  wanted  the  n(»te  and  mortgage  transferred 
to  me,  and  I  told  him  I  supposed  so  as  Montague  had  trans- 
ferred his  three  mortgages — he  transferred  it  to  me. 

"  These  are  the  mortgages  set  out  in  the  complaint.  It 
was  my  own  money  I  paid  Kerner,  and  I  did  all  this  in 
consequence  of  an  agreement  with  Samuel  Reich.  I  trans- 
ferred all  these  notes  and  mortgages  to  plaintiff  as  collat- 
eral security  for  the  purchase-money  of  a  tract  of  land  I 
bought  from  him.  I  agreed  to  pay  him  $3,000  and  trans- 
ferred these  notes  and  mortgages  to  him  as  collateral  secu- 
rity for  debt.  I  kept  land  for  twelve  months,  and  then  I 
had  another  bargain  with  plaintiff,  and  he  agreed  to  take 
the  place  back  at  same  price,  $3,0^0.  I  was  to  pay  him 
$200,  and  the  purchase  of  land  by  me  was  to  be  rescinded 
and  my  note  surrendered.  These  collateral  notes  and 
mortgages  were  to  be  surrendered.  I  offered  him  $20o 
and  demanded  the  notes  and  mortgages  and  he  refused  to 
deliver  them  up.  I  did  not  offer  Styers  $200  in  cash,  as  I 
did  not  have  the  cash,  but  offered  my  note  and  interest  for 
it  and  also  agreed  as  a  condition  to  rescind  the  land  trade 
and  pay  interest  on  the  $3,000  for  one  year.  I  had  paid  $90 
on  that  interest  and  agreed  to  pay  $90  more  And  have  not 
paid  that.  1  was  to  pay  $290,  all  told,  as  a  condition  of 
rescinding  trade  in  addition  to  what  I  had  paid  on  interest. 
I  surrendered  Styers  the  land  I  bought  from  him  and  made 
him  a  deed.  I  still  owe  him  $290  for  rescinding  the  trade. 
I  agreed  to  pay  him  $290  for  rescinding  the  trade,  and 
agreed  to  pay  him  this  $290  on  the  $3,000  note,  and  give 
up  the  land  in  settlement  of  it,  and  Styers  agreed  to  it. 

''I  did  not  have  the  cash  but  offered  him  mv  note  and 
Styers  refused  to  surrender  the  notes  and  mortgages  sued 
on  until  I  paid  the  $290.  I  could  have  borrowed  money 
and    paid  him   if  he  would  surrender  the  notes  and  mort- 
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gages.  This  was  agreed  October  9,  1893,  and  I  made 
Stvers  the  deed.  1  took  the  rents  of  the  land  for  one 
year." 

J.  H.  Reich,  another  defendant,  testified  : 

"  I  went  with  Alspaugh,  who  is  my  son-in-law,  to  Mon- 
tague. I  saw  him  pay  Montague  the  money.  He  paid 
the  notes  and  mortgages  to  Montague.  Montague  had 
threatened  to  sell  the  land.  Montague  transferred  the 
papers  to  Alspaugh.  Montague  said  he  had  better  trans- 
fer them  and  Alspaugh  said  all  right.  Sam  Reich  told 
Alspaugh  that  if  he  would  pay  the  debt  he  would  will  him 
some  property,  but  I  don't  know  that  he  ever  did  so." 

The  burden  of  proof  being  on  the  defendant,  and  this 
being  all  the  evidence  offered,  the  plaintiff  introduced  no 
evidence  and  took  the  evidence  offered  the  court. 

The  court  instructed  the  jury  to  answer  the  issues  in 
favor  of  the  plaintiff,  and  defendant  excepted. 

The  defendant  also  excepted  for  that  the  mortgagees, 
Montague  and  the  heirs  at-law  of  R.  B.  Kerner,  who  held 
the  legal  title,  were  not  parties  to  the  action.  Upon  the 
mortgages  to  H.  Montague  there  was  no  endorsement. 
Upon  the  note  the  following  endorsements  appear. 

*' For  value  received  I  hereby  transfer  the  within  note 
and  M.  D.  to  W.  A.  Alspaugh,  February  22,  1890. 

H.  Montague." 
with  similar  endorsement  heretofore  from  W,  A.  Alspaugh 
to  plaintiff,  dated  April  15,  1892. 

The  endorsement  on  the  Kerner  note,  which  was  also 
secured  by  a  mortgage  on  another  tract,  was  as  follows: 

"  Pay  to  W.  A.  Alspaugh  without  recourse  on  me. 

R.  B.  Kkrner." 
and  also    the    following :  ''  For  value   received   I  hereby 
transfer  this  bond  and  M.  D.,  securing  the  same  to  H.  A. 
Styers,  this  April  15,  1892.  W.  A.  Alspaugh." 
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The  1881168  submitted  and  the  responses  thereto  were  as 
follows : 

"  Ist. — Q.  Were  the  notes  and  mortgages  set  out  in  the 
eonnplaint  paid  and  discharged  by  defendant  Alspaugh  ae 
alleged  by  defendant  ?     Ans.,  '  No.'  " 

''  2nd. — Q.  Were  the  notes  and  mortgages  set  out  in  the 
complaint  transferred  to  plaintiff  by  defendant  Alsjtaugh 
as  collateral  security  for  a  debt — and  if  so  what  sum  is 
due  thereon  by  Alspaugh  to  Styers.  Ans.,  *  $290  with 
interest  from  Oct.  9,  1893.'  " 

There  was  a  motion  for  a  new  trial.     Motion  overruled. 

The  defendant  excepted  and  appealed,  assigning  as 
error : 

1st  exception.  To  dismiss  for  want  of  proper  parties, 
to-wit,  the  holders  of  the  legal  estate,  or  that  the  cause 
was  improperly  brought. 

2nd  exception.  To  the  charge  of  his  Honor,  "That  upon 
this  testimony  the  jury  should  answer  tiie  issues  in  favor  of 
plaintiff." 

MesHTH.   Watson  cfe  Buwton^  for  plaintiff. 

Mr.  J,  S.  Grogan^  for  defendants  (appellants). 

Montgomery,  J.:  It  appears  from  the  complaint  and 
answer  that  *he  notes  and  mortgages  executed  by  the 
defendant  Reich,  to  Montague  and  Kerner,  were  transferred 
to  the  defendant  Alspaugli,  and  it  follows,  therefore,  that 
these  mortgagees  were  not  necessary  parties  to  this  action. 
Where  the  defect  of  parties  is  apparent  on  the  face  of  the 
complaint,  the  objection  must  be  made  by  demurrer;  if 
not  so  apparent,  by  answer.  Code^  Sections  239  and  240  ; 
Kornegay  v.  Stecunhoat  Co,^  107  N.  C,  115  ;  Leak  v.  Cov- 
ington^ 99  N.  C,  559.  If  the  above  admission,  however, 
had  not  been  made  in  the  answer,  the  defendants,  on  dis- 
covering, during  the   trial,  the  defect  of  parties  plaintiff, 
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should  have  moved  to  amend  their  answer  and  to  have 
Montague  and  Kerner,  the  mortgagees,  made  parties.  His 
Hgnor  below  very  properly  refused  to  allow  them  to  pre- 
sent their  case  to  the  jury,  and  thep,  after  an  adverse  ver- 
dict, to  make  the  exception  that  there  was  ^  defect  of  par- 
ties to  the  suit.  The  plaintiff  was  satisfied,  it  seems,  to 
proceed,  relying  upon  the  suflBciency  of  the  assignment 
of  the  notes  and  mortgages  by  the  mortgagors,  Mon- 
tague and  Kerner,  to  the  defendant,  Alspaugh,  and  the 
assignment  by  him  to  the  plaintiff;  or  if  not,  upon  the 
subjection  of  the  equitable  interests  of  the  defendant 
Reich  in  the  mortgaged  land  to  the  payment  of  his  debt. 
The  defendants  should  have  made  their  objection  on 
account  of  defects  of  parties  before  the  case  was  put  to  the 
jury.  His  Honor  instructed  the  jury  that  upon  the  testi- 
mony they  should  find  the  issues  in  favor  of  the  plaintiff. 
The  defendant  Alspaugh  testified  that  he,  with  his  own 
money,  paid  off  the  notes  and  mortgages  and  took  an 
assignment  of  them  from  the  mortgagees  to  himself.  What 
the  witness  said  about  an  asjreement  between  himself  and 
one  of  the  mortgage  debtors  in  reference  to  the  payment 
of  the  debt  is  too  vague  to  amount  to  anything  in  law. 
The  fact  was  that  Alspaugh  paid  the  notes  and  mortgages 
with  his  own  money,  and  took  an  assignment  of  them  to 
himself,  and  afterwards  used  them  as  collateral  security 
for  a  debt  he  owed  the  plaintiff.  There  is  no  error  in  the 
ralings  of  the  court  below,  and   the  judgment  is   affirmed. 

Affirmed. 
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T.  L.  VAUGHN  v.  COMMISSIONERS  OF  FORSYTH  COUNTY. 

Counties — Power    of  County  Commissioners  to  Mortgage 
Cou7ity  Zand — Injunction — Right  of  Tax  Payer. 

1.  County  Commissiooers  have  no  power  to  sell  property  held  for 

corporate  purposes  where  its  alienation  would  tend  to  embar- 
rass or  prevent  the  performance  of  its  duties  to  the  public  ; 
and,  hence,  they  have  not  the  right  to  mortgage  county  land 
to  secure  bonds  issued  to  build  a  court-house  thereon. 

2.  Power  to  sell  is  not  a  power  to  mortgage  ;  and,  hence,  express 

authority  conferred  by  statute  upon  County  Commissioners^ 
without  consent  of  the  justices  of  the  peace  of  the  county  to 
sell  real  estate  of  the  county  at  a  fair  price,  does  not  imply 
power  to  encumber  the  same  by  mortgage. 

3.  Though  a  proposed  mortgage  of  county  land  by  the  County- 

Commissioners  to  secure  bonds  issued  to  build  a  court-house 
would  be  void  and  equity  would  enjoin  foreclosure  thereun- 
der, a  tax  payer  may  bring  an  action  to  restrain  the  execu- 
tion of  the  mortgage  without  waiting  until  foreclosure  is 
threatened. 

AcTK^N  FOR  AN  INJUNCTION,  pending  in  Fokbyth  Superior 
Court,  heard  before  Norwood^  J. ^at  Chamhersy  March  23, 
1896,  upon  facts  agreed  as  follows  : 

"  That  plaintiff  18  a  citizen  and  tax  payer  of  Forsyth 
county,  and  defendant  is  the  owner  of  a  valuable  loi  of 
ground  in  the  city  of  Winston,  formerly  used  as  a  court- 
house seat;  that  a  court-liouse  until  recently  stood 
thereon.  When  it  was  found  entirely  insufficient  for  the 
wants  of  Forsytli  county,  and  that  the  public  business  and 
convenience  required  a  larger  and  more  coinrndd ions  build- 
ing, for  the  purpose  of  constructing  a  buildina:  more  suita- 
ble to  the  wants  of  the  public,  the  court-house  which  stood 
on  said  site  was  torn  down  and  the  lot  is  now  cleared  and 
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excavation  made  for  a  new  building;  that,  by  an  order  of 
the  Board  of  Commissioners,  bonds  or  notes  of  the  county 
were  issued  for  an  aggregate  of  |n5(),000  to  be  used  in  the 
constriietion  of  said  court  house ;  that  this  sum  is  not 
extravagant,  but  is  suflicient  for  the  purpose  aforesaid; 
that  the  County  of  Forsyth  has  a  population  of  about 
29,000  people  ;  its  taxable  property  is  $8,000,000,  and  it  owes 
no  debt  save  a  small  floating  debt  for  current  expenses  that 
can  be  promptly  met  on  presentation  ;  that  the  facts  set 
forth  in  article  No.  4  of  the  complaint  are  true  ;  that  th« 
defendants  have  made  an  eifort  to  negotiate  a  loan  in  favor 
of  the  county  and  float  the  said  |^50,000  of  notes,  but  have 
been  unsuccessful ;  that  it  cannot  be  done  without  some 
additional  security;  that  defendants  have  negotiated  to  sell 
said  bonds  at  par  and  mortgage  said  lot  of  land  to  secure 
said  bonds ;  that  this  can  be  done  and  the  money  raised  to 
construct  the  building  ;  that  the  contemplated  court-house 
building  is  to  be  placed  on  the  public  square  to  be  mort- 
gaged." 

The  4th  article  of  the  complaint  referred  to  in  the 
agreed  statement  is  as  follows  : 

"4th — That  for  the  purpose  of  erecting  a  court-house 
building  for  the  County  of  Forsyth  on  said  square,  the  said 
Board  of  Commissioners  have  passed  an  order  to  issue 
bonds  of  the  said  county  in  the  sum  of  fifty  thousand  dol- 
lars, bearing 6  per  cent,  interest,  and  payable  as  follows: 
Twenty  thousand  dollarj^  payable  in  two  years;  twenty 
thousand  dollars  payable  in  three  years  ;  ten  thousand  dol- 
lars payable  in  four  years.  That  for  the  purpose  of  secur- 
ing said  bonds  the  defendants  have  adopted  the  following 
resolutions,  adopted  at  an  adjourned  meeting  of  said  board 
held  on  March  11,  1896: 

"  Whereas,  The  building  of  a  court-house  for  the  County 
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of  Forsyth   is  a  public   necessity  for  which  it  is  necessary 
to  raise  funds ;  and, 

"  Whereas^  As  it  now  appears,  it  will  be  necessary  to 
obtain  additional  legislation  before  the  Board  of  Commis- 
sioners can  levy  a  special  tax  for  the  purpose  of  meeting 
the  payments  of  tht;  notes  which  it  will  be  necessary  to 
issue  and  sell  before  the  said  court-house  is  built ;  and, 

"  Whereas^  The  County  of  Forsyth  is  at  this  time  with- 
out a  court-house  building,  and  parties  have  signified  their 
willingness  to  purchase  said  notes  if  the  same  are  amply 
secured  ;  now,  therefore, 

''  It  is  ordered^  that  M.  D.  Bailey,  Chairman  of  the 
Board  of  County  Commissioners,  is  hereby  authorized  and 
empowered  to  execute  a  deed  of  trust  to  the  Wachovia 
Loan  and  Trust  Company,  as  trustee,  on  the  court-house 
lot,  200  feet  square,  for  the  purpose  of  securing  the  pay- 
ment of  the  principal  and  interest  of  the  $50,000  Court- 
house notes  to  be  issued  payable  $20,000  in  two  years, 
$20,000  payable  in  three  years,  and  $10,000  in  four  years, 
with  interest  from  date  at  6  percent,  until  paid,  said  notes 
to  be  issued  for  the  purpose  of  securing  money  with  which 
to  erect  a  court-house  building." 

"That  in  pursuance  of  said  order  and  authoiity  granted 
him  by  the  Board  of  Commissioners,  the  said  M.  D  Bailey, 
Chairman  of  the  said  Board,  is  about  to  execute  a  deed  of 
trust  upon  said  county  property  for  the  purpose  indicated 
in  said  order,  which  said  deed  of  trust  will  contain  a 
clause  granting  power  of  sale  to  the  Wacljovia  Loan  and 
Trust  Company,  trustees,  to  sell  the  said  property  of  the 
County  of  Forsyth  if  said  bonded  indebtedness  is  not  paid 
as  it  falls  due." 

His  Honor  refused  the  injunction  and  dissolved  the 
restraining  order  which  had  previously  been  issued  by 
Starhuck,  e/.,  and  plaintiff  appealed. 
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2fes8^rs.  Watson  <&  Buxton  and  A.  E.  Holtorij  for  plaint- 
iff (appellant). 

Messrs.  Glenn  cfe  Manly^  for  defendant. 

Avery,  J  :  The  right  to  contract  the  contemplated 
bonded  indebtedness  has  already  been  passed  upon. 
Vaughn  v.  Commissioners^  117  N.  C,  429.  It  may  be  that 
this  or  the  former  action  was  brought  for  the  purpose  of 
extracting  advice  from  the  Court,  but  nothing  appears  upon 
the  face  of  the  record  to  show  that  it  is  not  a  hona  Jide 
controversy  between  parties,  as  it  was  properly  constituted 
below  and  brought  up  for  review  according  to  the  regular 
course  of  the  court.  This.  Court  has  no  right  to  indulge 
in  or  act  upon  mere  conjecture. 

A  County  is  a  governmental  agency  created  in  part  at 
least  for  the  purpose  of  providing  public  buildings  for  the 
administration  of  justice  and  for  the  safe-keeping  of  prison- 
ers. The  county  revenue  is  safe  from  seizure  by  creditors, 
or  even  for  taxes  due  the  Federal  Government,  because  to 
admit  the  right  to  appropriate  them  in  satisfaction  of  a 
claim  would  be  to  concede  the  power  to  destroy  the  State 
government  by  depriving  its  agencies  of  the  means  of  per- 
forming their  proper  functions.  Subject  to  the  restric- 
tious  contained  in  the  F'ederal  Constitution,  the  State  is  a 
Sovereignty,  and  it  is  essential  to  its  preservation  to  give  to 
all  property  held  for  it  by  such  agencies,  as  Counties,  the 
sanie'protection  as  is  g.iven  to  that  held  in  it',  own  name. 
Hughes  v.  Comm.issioners^  107  N.  C,  598  ;  Meriweather  v. 
Oarnett,  102  U.  S.,473;  U,  S.  v.  Railroad,  17  Wall.,  322. 
The  same  exemption  from  seizure  and  sale  under  execution 
is  extended  to  property  held  for  public  use,  such  as  public 
buildings,  streets,  engine  houses,  and  everything  which 
is  devoted  to  governmental  purpose.  Dillon  Mun.  Corp., 
Sec.  676]  Hughes  V.  Commissione7'S,  supra;  Gooch  v.  Gregory, 
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65  N.  C,  142.  For  the  same  reason  no  lien  is  acquired  by 
judgment  creditors  or  mechanics  against  property  devoted 
to  governmental  purposes,  whether  the  title  be  in  the  State 
or  a  County,  unless  where  the  Legislature  expressly  provides 
for  its  acquisition.  City  of  Davenport  v.  Insurance  Co.y 
17  Iowa,  276;  Schoffer  v.  Cadwelder,  36  Pa.  St.,  126; 
Leonard  v.  Brooklyn^  71  N.  Y.,  498 ;  Bell  v.  Mayor ^  105 
N.  Y.,139;  2  Dillon,  supra^  Sec.  577.  It  is  equally  well 
settled  that  neither  a  public  corporation  nor  a  quasi  public 
corporation  has  the  power  to  sell  property  held  for  corpo- 
rate purposes,  where  the  alienation  of  it  would  tend  to 
embarrass  or  prevent  the  performance  of  its  duties  to  the 
public.  Hughes  v.  Commissioners^  supra^;  Gooch  v.  McGee^ 
83  N.  C,  59. 

It  is  contended  that  the  amendatory  act  (Laws  1895,  Ch. 
135,  Sec.  1)  makes  no  change  or  no  material  alteration  in 
the  language  of  The  Code^  Sec.  707  (20).  But  whether  the 
contention  be  well  founded  or  not,  if  the  County  Commis- 
sioners have  no  authority  to  convey  the  land  on  which 
they  propose  to  erect  the  court-house,  by  a  mortgagee 
deed  to  secure  the  bonds  issued  to  build  it,  and  thereby 
render  the  site  and  buildings  liable  tc  sale  for  the  satis- 
faction of  the  debt,  it  is  needless  to  discuss  the  effect  of 
the  legislative  amendment.  For,  though  it  be  conceded 
that  the  effect  of  the  amendment  was  to  delegate  to  the 
Commissioners,  without  the  assent  of  the  justices,  the 
power  "  to  sell  or  lease  the  real  pro'perty  of  the  county  and 
to  make  deeds  or  leases  for  the  same  to  any  purchaser  or 
lessee,"  they  cannot  by  any  fair  implication  claim  the 
right  under  this  authority  to  encumber  by  mortgage 
instead  of  making  an  absolute  sale.  The  general  rule,  as 
laid  down  by  almost  all  of  the  text  writers  and  a  majority 
of  the  courts  of  the  states,  is  that  a  power  to  sell  and  con- 
vey real  estate  docs  not  confer  authority  to  mortgage.     To 


N.  C]  FEBRUAEY  TERM,  1896.  641 


Vaughn  u.  Commissioners. 


bring  a  particular  case  within  the  exception  to  the  rule,  it 
ranst  appear  from  the  language  used  and  the  nature  of  the 
property  subject  to  the  power,  that  the  principal  donor  or 
grantor  of  the  power  intended  that  the  agent  should  be  at 
liberty  to  raise  money  by  mortgaging  it.  1  Jones  Mort., 
^ec.  127  ;  2  Dillon,  supra^  Sec.  579  ;  Stonghill  v.  Aristey^  2 
DeG.  M.  &  G.  R.,  634  (490) ;  Mo,'ris  v.  Watson,  13  Minn., 
212.  *'  A  power  to  sell,"  said  the  Supreme  Court  of  Massa- 
chusetts in  ffat/t  V.  Jaquesy  129  Mass.,  286,  "  implies  that 
the  attorney  is  to  receive  for  the  benefit  of  the  principal  a 
fair  and  adequate  price  for  the  land  ;  a  power  to  mortgage 
involves  a  right  in  the  attorney  to  convey  the  land  for  a 
less  sum,  so  that  the  whole  estate  may  be  taken  on  a  fore- 
closure for  only  a  small  part  of  its  value.  So,  under  a 
will,  a  trust  with  power  to  sell  prima  facie  imports  a  power 
to  sell  'out  and  out,'  and  will  not  authorize  a  mortgage, 
unless  there  is  something  in  the  will  to  show  that  a  mort- 
gage was  within  the  intention  of  the  testator."  It  is  true 
that  some  decisions  are  to  be  found  which  are  in  conflict 
with  the  general  consensus  of  opinion,  especially  where  the 
controverted  question  is  whether  a  strictly  private  corpo- 
ration is  authorized  to  mortgage  its  land.  Corporations, 
which  exercise  delegated  governmental  authority,  such  as 
Counties,  must  be  confined  to  a  strict  construction  of  the 
statutes  granting  their  powers.  There  is  nothing  in  the 
nature  of  their  duties  to  give  rise  to  the  implication  that 
the  State  intends  to  clothe  them  with  any  other  power 
than  that  expressly  conferred,  and  the  further  right  to 
do  what  is  necessary  to  the  complete  exercise  of  theexpre^^s 
powers.  Where  the  law  so  jealously  protects  the  rights 
of  the  Sovereign  State  against  the  sale  of  its  property 
devoted  to  public  purpose,  by  any  implication,  in  satisfac- 
tion of  mechanic's  liens  orjudgments,  it  would  be  strangely 

inconsistent  to   infer  from  an    express   power  to'sell    at  a 
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fair  price  the  intent  on  the  part  of  the  grantor  of  the 
power  to  permit  an  indirect  alienation  at  much  less  than 
the  vahie  of  the  property.  Such  latitude  in  construc- 
tion appears  still  more  unreasonable  where  the  effect  is  to 
place  an  incumbrance  upon  a  building  and  site  provided 
for  the  administration  of  justice.  , 

Where  a  taxpayer  showi^  prima ^acie  that  B.n  illegal  tax 
is  about  to  be  levied  by  the  County  authorities  or  that  they 
are  about  to  issue  bonds  of  the  County  contrary  to  law, 
courts  of  equity  will  restrain  such  abuse  of  power  at  his 
instance.  McDowell  v.  Construction  Co.^  96  N.  C,  514. 
Though  the  mortgage  deed  which  the  defendants  propose 
to  execute  would  be  void,  it  would  nevertheless  cast  a 
cloud  upon  the  title  of  the  County  to  the  land,  (Beach  on 
Ins.,  Sec.  708,  7(M),)  and  as  a  court  of  equity  would  enjoin 
a  sale  for  foreclosure  under  the  mortgage,  it  has  for  the 
same  reason  the  right  to  grant  its  aid  in  the  incipiency  of 
the  proceeding  by  thwarting  the  attempt  to  give  a  power 
of  sale.  In  an  action  for  possession  by  a  purchaser  at  a 
foH'closure  sale  of  the  proposed  mortgage,  it  would  become 
necessary  to  resort  to  extrinsic  evidence  to  show  the  action 
of  the  Commissioners  and  tlien  to  establish  the  fact  that 
they  had  transcended  their  powers.  .  Beach  on  Inj.,  See. 
609;  Roth  V.  Insley,  ^Q  Cal.,  134.  Where  a  sale  by  vir- 
tue of  a  mortgage  deed,  though  it  be  unlawfully  executed, 
would  tend  to  compel  persons  having  an  interest  in  the 
property  which  it  is  proposed  to  incumber  to  resort  to 
such  means  for  protection,  the  same  reasons  exist  for  taking 
time  by  the  forelock  upon  a  proper  application,  as  where 
the  mortgagee  is  about  to  sell  to  foreclose.  The  plaintiff 
has  an  interest  in  common  with  other  taxpayers  in  protect- 
ing property  purchased  by  the  County  tax  fund,  and  espe- 
cially where,  if  it    he  sacrificed  at  a  foreclosure  sale,  the 
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taxpayers  will  be  called  upon  to  provide  other  property 
for  public  use  in  its  stead.  For  the  reasons  given  there 
was  error  in  vacating  the  restraining  order. 

Error. 


B.    D.    JOHNSTON    v.    NIAGARA  FIRE  INSURANCE   COM- 
PANY. 

Action  on  Insurance  Policy — Loss  hy  Fire — Construction 

of  Policy — ''  Patterjis^ 

1.  Where  there  is  a  conflict  between  the  written  part  of  a  policy 

of  insarance  and  the  printed  part,  the  former  will  govern. 

2.  Where  the  written  part  of  an  insurance  policy  insured  plaintilT^s 

''  stock  of  cloth,  cassimeres,  clothing,  trimmings  and  all  other 
articles  usual  in  a  merchant  tailor^s  establishment,'^  and  the 
printed  part  of  the  policy  provided  that  '* patterns"  were 
not  covered  by  the  policy  ;  Held^  in  an  action  to  recover  for 
the  destruction  of  plaintifT's  stock  of  cloths,  &c.,  including 
a  lot  of  "tailor's  patterns,"  that  no  recovery  can  be  had  for 
the  latter,  they  being  not  only  not  specially  included  but 
specially  excluded. 

Civil  action,  tried  before  Brown^  «/.,  and  a  jury,  at 
December  Special  Term,lS95,  of  Forsyth  Superior  Court. 

The  action  was  to  recover  loss  by  fire.  The  policy  of 
insurance  introduced  by  plaintiff  contained  the  following 
provisions  : 

"  This  Company  shall  not  be  liable  for  loss  to  accounts, 
bills,  currency,  deeds,  evidences  of  debt,  money,  iiotes  or 
securities;    nor,    unless    liability    is    specifically    assumed 
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hereon,  for  loss  to  awnings,  bullion,  casts,  curiosities,  draw- 
ings,  dies,  implements,  jewels,  manuscripts,  medals,  models, 
patterns,  pictures,  scientific  apparatus,  signs,  store  or  office 
furniture  or  fixtures,  sculpture,  tools,  or  property  held  on 
storage  or  repair." 

The  type-written  description  of  property  is  as  follows  : 
"  On  his  stock  of  cloths,  cassimeres,  clothing,  trimmings, 
and  all  other  articles  usual  to  a  merchant  tailor's  estab- 
lishment, contained  in  the  two-[8tory]  brick  and  frame 
shingle-roof  building  occupied  by  assured  and  situated  on 
the  corner  of  Third  and  Liberty  streets,  AVinston,  N.  C," 
Seventy-five  per  cent,  co-insurance  clause  attached  to  policy. 

The  plaintiff  claimed  damages  on  his  suitings  $654,  and 
on  his  trimmings  $98.83,  making  a  total  on  suitings  and 
trimmings  $652.83  ;  and  on  patterns  as  follows: 

481  coat  patterns,  (tv,%\ $481  00 

30  overcoat  patterns,  (a  $1.50 45   00 

450  pants  patterns,fa  50  cents 225   00 

180  vest  patterns,   (th  50  cents 90  00 


Total  amount  of  damages  claimed  for  patterns  $841   00 

The  following  was  the  testimony  as  to  patterns : 

"  Patterns  are  made  after  I  take  the  measure.  I  then 
cut  a  pattern  out  of  paper,  called  pattern  paper,  for 
the  customer ;  then  cut  out  the  cloth  and  baste  up 
suit,  and  if  suit  does  not  fit  I  alter  the  pattern  to 
suit:  aftei  making  the  suit  I  mark  customer's  name 
on  the  pattern  and  file  it  away.  I  had  patterns  for  cus- 
tomers who  buy  my  clothes.  I  cut  them  myself;  did  not 
buy  them  ;  they  were  useful  to  me  in  making  clothes  for 
my  regular  business.  All  of  them  are  destroyed.  I  have 
customers  in  Goldsboro    and  Wilson,    and  other    places  in 
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Eastern'North  Carolina.  I  came  from  that  section.  I 
worked  about  twenty  hands  and  did  all  the  cutting  mjself. 
I  could  not  well  get  along  without  patterns." 

Upon  cross-examination  plaintiff  testifies :  "I  use  these 
patterns  for  making  clothes  for  other  persons  besides  those 
for  whom  they  were  cut.  Some  of  these  patterns  were 
eighteen  years  old.  I  do  not  know  how  many  customers 
are  dead  for  whom  these  patterns  were  cut.  I  keep  no 
record  ;  there  may  be  350  dead ;  the  patterns  were  worth 
something,  even  if  they  were  dead.  Styles  change  every 
year." 

William  Beard  testified  :  "  Patterns  are  used  in  a  mer- 
chant tailor^s  establishment  ;  all  tailors  usually  keep  pat- 
terns ;  can't  well  get  along  without  them." 

The  defendant  introduced  no  testimonv. 

The  issues  and  responses  were  as  follows  : 

'*  1.  Did  the  plaintiff  comply  on  his  part  with  the  stipu- 
lation? in  the  policy  recjarding  the  appraisement  and  arbi- 
tration ?     Answer,  '  Yes.' 

"2.  Did  the  plaintiff  furnish  the  inventory  required  by 
the  policy  ?    Answer,  '  Yes.' 

"3.  Did  the  defendant,  through  its  agent,  waive  the 
stipulation  as  to  inventory  ?     Answer,  *  Yes.' 

"4.  What  damages,  if  any,  is  plaintiff  entitled  to  recover 
on  account  of  loss  under  said  polic}'  t  Answer,  '  Loss' and 
damages  on  account  of  merchandise  and  goods,  ^752. 
Loss  and  damage  on  account  of  patterns,  5?360.'  " 

The  plaintiff  moved  for  a  judgment  on  the  verdict.  His 
Honor  gave  judgment  for  the  plaintiff  for  damages  and  loss 
on  goods  and  merchandise,  but  refused  to  give  judgment 
for  loss  on  account  of  destruction  of  patterns.  The  jury 
having  found  the  value  of  the  patterns  J§>36(),  and  there 
being  $2,500  insurance  in  all,  and   the  defendant  company 
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having  issued  its  policy  for  J2,000,  the  motion  of  plaintiff 
which  was  refused  was  for  four  fifths  of  ^360.  The  plaint- 
iff excepted  to  the  judge's  ruling  and  appealed. 

Messrs.  Watson  cfe'  Buxton  and  Jones  <&  Patterson^  for 
plaintiff  (appellant). 

Messrs.  Olenfi  cfe  Manly^  for  defendant. 

Clark,  J. :  When  there  is  a  conflict  between  the  written 
part  of  the  policy  and  the  printed  part,  as  for  instance  if  the 
'Hailor^s  patterns"  had  been  named  as  insured,  and  tho 
printed  general  exception  had  excluded  any  liability,  as  it 
does  for  "  patterns,"  then  the  written  part  of  the  policy 
would  govern.  1  May  Insurance,  Sec.  177,  and  numerous 
cases  cited;  Wood  Fire  Insurance,  p.  153,  note  3.  Or  if 
it  were  doubtful  whether  the  ^'patterns"  were  embraced 
in  the  general  exception,  the  doubt  must  be  resolved  in 
favor  of  the  assured.  1  May,  supra^  Sec.  175,  and  cases 
cited.  But,  here,  the  property  insured  is  described  as  the 
plaintiff's  ''stock  of  cloth,  casrtimeres,  clothing,  trimmings 
and  all  other  articles  usual  in  a  merchant  tailor's  establish- 
ment." '*  Patterns  "  are  not  named  as  being  insured.  They 
could  only  come  with  the  words  "all  other  articles,"  and 
when  that  construction  is  asked  to  be  placed  upon  the  con- 
tract, we  find  in  another  part  of  the  contract  an  express 
stipulation  that  *'  patterns "  are  not  to  be  construed  as 
covered  by  that  policy.  It  is  not  the  case  of  a  conflict 
between  the  words  of  the  written  and  printed  parts  of  the 
policy,  nor  is  it  the  case  of  a  doubtful  exception,  but  upon 
the  face  of  the  policy  "  patterns  "  are  not  specially  included 
by  name,  and  they  are  specially  agreed  to  be  excluded. 

No  Error. 
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SOLOMON  CHITTY  v.  J.  M.  CHITTY. 

Homestead — Fugitive  from  Justice — Resident — Constitu- 
tion^ Art.  X.,  Sections  1,  2,  3,  8. 

1.  The  Constitution  g^uarantees  the  right  of  homestead  to  every 

resident  on  the  land  occupied  by  him,  and  whoever  denies 
the  right  must  show  that  the  case  falls  within  the  constitu- 
tional exceptions,  or  that  the  owner  has  lost  it  by  non-resi- 
dence. 

2.  Ad  absence  from  this  State  for  a  period  of  two  years  by  a  land 

owner,  who  leaves  the  State  to  avoid  arrest  and  trial  under 
a  warrant  for  a  crime,  but  who  has  the  animus  revertendi 
throughout  his  absence,  does  not  debar  him  of  the  right  of 
homestead ;  and  a  sale  of  his  land  under  attachment  and 
execution  without  allotment  of  the  homestead  is  Invalid. 

8.    The  proper  definitions  of  the  terms  domicile  and    residence 
commented  on  by  the  Chief  Justice. 

Clark,  J.,  dissents. 

Civil  action,  heard  upon  the  report  of  Referee,  and 
exceptions  thereto  filed  by  defendant,  before  his  Honor, 
Judge  Norwood,  at  the  February  Term,  1896,  of  Forsyth 
Superior  Court. 

There  was  judgment  for  the  defendant  and  plaintiff 
appealed.     The  facts  appear  in  the  opinion  of  the  Court. 

Mr,  J,  S.  Grogan,  for  plaintiff  (appellant). 
Messrs.  Watson  cfe  Buxton,  for  defendant. 

Faircloth,  C.  J. :  The  facts  found  by  the  referee  and 
sustained  by  the  Court  are  as  follows: 

"1.  That  plaintiff  in  November,  1887,  owned  and  occu- 
pied, as  his  home  place,  the  land  now  in  controversy,  and 
left  the  State  in  that  month  to  avoid  a  warrant  out  against 
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him  for  false  pretense,  with  the  intention  of  returning  as 
soon  as  the  case  against  him  should  be  thrown  out  of 
court,  and  that  his  wife  and  children  remained  on  the 
place  until  plaintiff  returned  about  Christmas,  1889;  that 
the  plaintiff  spent  his  time  in  visiting  relatives  in  various 
states,  intending  to  return  to  this  State  w^hen  he  believed 
the  charge  against  him  to  be  buried. 

^'2.  That  during  his  absence  an  attachment  issued  and 
the  land  was  sold  and  the  defendant  purchased  it,  no 
homestead  having  been  assigned  to  the  plaintiff." 

His. Honor  held  that  the  plaintiff,  during  his  absence, 
was  not  a  resident  of  this  State,  and  therefore  not  entitled 
to  a  homestead. 

This  is  the  only  question  presented. 

The  Constitution  guarantees  the  right  to  a  homestead  to 
every  resident  on  the  land  occupied  by  him,  and  whoever 
denies  the  right  must  show  that  the  ease  falls  within  the 
constitutional  exceptions,  which  is  not  the  case  in  this 
instance,  or  that  the  owner  has  lost  it  by  non-residence. 

Residence  and  domicile  are  so  nearly  allied  to  each 
other  in  meaning  that  it  is  difficult  sometimes  to  trace  the 
shades  of  difference,  although  in  some  respects  they  are 
distinct ;  and  the  definitions  of  residence  are  sometimes 
apparently  conflicting,  owing  mainly  to  the  nature  of  the 
subject  with  which  the  word  is  used,  the  purpose  being 
always  to  give  to  it  such  meaning  and  force  as  will  effect- 
uate the  intention  of  that  particular  statute.  The  great 
bulk  of  cases  in  the  books  are  cases  of  statutory  residence, 
as  applied  to  the  subjects  of  voting,  eligibility  to  office, 
taxation,  jurisdiction  in  divorce  proceedings,  probate  and 
administrations,  limitations,  attachments,  and  the  like 
cases.  The  word  is  frequently  used  in  the  sense  of  bodily 
presence  in  a  place,  sometimes  a  mere  temporary  presence 
ai'.d  sometimes  the  most  settled  and   permanent  abode  in 
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a  place,  with  all  the  shades  of  meaning  between  these 
extremes,  and  also  with  reference  to  the  distinction 
between  an  actual  and  legal  residence.  So,  it  seems 
entirely  proper  to  consider  its  meaning  in  connection  with 
the  subject  matter  and  the  purpose  of  the  statute  in  which 
it  is  found,  as  well  as  the  relation  of  the  citizen  to  the 
subject  matter. 

The  leading  purpose  of  the  Constitution  (Art.  X.,  Sec- 
tions 1,  2,  3,  8,)  is  to  secure  the  homestead  to  the  debtor 
and  his  family,  and  the  term  "resident  "  therein  should  be 
so  construed  as  to  accomplish  that  purpose,  unless  there 
should  be  found  some  positive  or  necessary  and  reasonable 
role  of  law  to  the  contrary. 

Absence  from  the  State  does  not  necessarily  mean  a 
change  of  residence,  in  the  legal  sense,  as  that  question 
depends  upon  the  intention  and  other  facts.  A  protracted 
residence  in  another  state,  engaging  in  a  permanent  busi- 
ness, with  no  home  in  this  State,  would  be  at  least  incon- 
sistent with  a  residence  here. 

''  Residence  "  strictly  construed  would  defeat  the  object 
of  the  Constitution  (Art.  X.)  in  relation  to  homesteads.  If 
a  citizen  of  Raleigh  should  go  to  Baltimore  on  business,  he 
could  not  be  said  to  literally  reside  in  Raleigh  during  his 
absence,  but,  by  allowing  the  doctrine  of  animo  reveriendi 
its  reasonable  force,  the  business  is  attended  to,  and  the 
purpose  of  the  law  is  secured. 

The  question  of  domicile  and  residence  has  been  so  fully 
and  frequently  discussed  by  this  Court  that  it  would  be 
superfluous  work  to  repeat  what  has  been  decided.  We 
will  only  refer  to  Finley  v.  Saunders^  98  N.  C,  462  ;  Ful- 
ton  V.  Roberts^  113  N.  C,  421  ;  Hannon  v.  Grizzard^  S9 
N.  C,  115,  and  the  several  cases  therein  referred  to,  and  to 
State  V.  Johnson^  at  the  present  Term. 

The  general  rule  from  the  cases  is  that,  when  one  leaves 
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the  State  with  the  intention  of  returning,. he  does  not  lose 
his  residejice  here.  This  vvill  do  for  the  present  case,  but 
to  avoid  any  extreme  conclusions  from  the  above  state- 
ment, we  will  say  that  circumstances  may  easily  lead  to  a 
different  result ;  for  instance,  if  the  lapse  of  time  should  be 
long  enough  to  rebut  such  intention,  or  if  a  residence 
should  be  acquired  in  another  state,  or  by  engaging  in 
permanent  business  elsewhere  without  the  anirao  rever- 
tendif  or  by  assuming  the  duties  and  privileges  of  a  citizen 
in  such  other  state.  The  question  is  one  af  law  and  not 
of  morals,  and  we  <;ould  not  inquire  into  the  latter. 

Our  opinion  is  that  the  court   below   committed  error, 
and  that  the  plaintiff  is  entitled   to  recover  on   the   facts 

now  in  the  record  before  us. 

Reversed. 

Clark,  J.  (dissenting)  :  The  sole  question  in  this  case 
is  whether  a  fugitive  from  justice,  wandering  about  ii> 
other  states,  without  intention  of  returning  until  a  crimi- 
nal indicttnent  against  him  in  this  State  can  be  procured 
to  be  dropped,  and  upon  whom,  therefore,  personal  service 
of  summons  cannot  be  made,  is  liable  to  be  brought  into 
court  ip  a  civil  action  by  attachment  of  his  property  and 
publication,  and  if  he  can  set  aside  the  sale  under  such 
attachment  proceedings  on  the  ground  that  his  homestead 
was  not  set  apart.  The  question  is  in  reality  a  single  one, 
because  unless  such  fugitive  is  a  non-resident  the  attach- 
ment will  not  lie,  and  if  he  is  a  non-resident  he  is  not  enti- 
tled to  the  homestead.  It  would  be  singular  if  a  party 
could  thus  not  only  defy  the  criminal  process  of  the  courts 
but  by  such  indefinite  and  illegal  absence  from  the  State 
could  also  avoid  service  of  civil  process,  and  on  his  return 
could — as  this  plaintiff  is  attempting  to  do — take  back  hi& 
property  with  his  debt  paid  by  the  purchaser  at  the  sale 
which  had  been  ordered  by  a  court  of  justice. 


N.  C]  FEBRUARY  TERM,  1896.  651 


Chittt  tJ.  CntTTY. 


It  wonld  BeeiD  that  the  decisions  of  the  Court  have  been 
conclusive  against  this  very  ingenious  and  novel  proceed- 
ing. 

In  Wheeler  v.  6'oJJ,  75  N.  C,  21,  it  was  held  that  one 
voluntarily  removing  to  another  state'  for  the  purpose  of 
discharging  the  duties  of  an  office  of  indefinite  duration, 
though  he  may  occasionally  visit  the  State  and  may  have 
the  intent  to  return  at  some  future  day,  is  a  non-resident 
for  the  purposes  of  an  attachment.  This  has  been  often 
cited  with  approval,  and  as  late  as  Garden  v.  Garden^  107 
N.  C,  214,  this  Court,  again  citing  it,  adds,  "  The  promi- 
nent idea  is  that  the  debtor  must  be  a  non  resident  of  this 
State,  not  that  he  must  be  a  resident  elsewhere.  The 
essential  charge  is  that  he  is  not  residing  or  living  in  this 
State  where  process  may  ie  served  so  effectually  as  to  reach 
him.  In  other  words  his  property  is  attachable,  if  his 
residence  is  not  such  as  to  subject  him  personally  to  the 
jurisdiction  of  the  court  and  place  him  upon  equality  with 
other  residents  in  this  respect^  The  Court  then  goes  on  to 
say  that  *'  visiting  this  State  only  once  or  twice  a  year,  and 
with  a  general  intention  of  returning  at  some  indefinite 
time  and  making  his  home  here,"  would  not  exempt  his 
property  from  attachment.  The  Court  further  adds  :  "  Xon- 
residence  within  the  meaning  of  the  attachment  law  means 
the  actual  cessation  to  dwell  within  a  state  for  an  uncertain 
period,  without  definite  intention  as  to  a  time  for  return- 
ing, although  a  general  intention  t(»  return  may  exist." 
For  these  propositions  the  opinion  cites,  besides  Wheeler  v. 
Cobhj  sujyra^  Waples  on  Attachment,  35  ;  Weitkamp  v. 
Loehrj  53  N.  Y.  Supr.  Court. 

If  former  deliverances  of  our  own  Court  are  to  guide  us 
this  would  settle  the  present  case,  for  this  fugitive  from 
justice  not  only  did  not  "  visit  the  State  twice  a  year,"  but 
80  far  from   having  an   intention    to   return   at   a  definite 


•052  IN    THE  SUPREME   COURT.  [118 


Chit^ty  v.  Chitty. 


time,  he  had  a  most  definite  and  fixed  determination,  for 
a  very  good  and  sufficient  reason — the  terror  of  the  indict- 
ment which  had  been  returned  against  him — not  to  return 
until  "  this  charge  against  him  was  buried."  There  being 
no  Statute  of  Limitation  after  indictment  found,  it  was 
uncertain  as  to  time  and  manner  when  the  fugitive  conld 
procure  the  "  burial  "  of  the  proceedings,  and  he  did  not 
return  till  it  was  done,  and  he  was  in  fact  absent  from  the 
State  somewhat  over  two  years.  It  was  not  necessary,  as 
we  have  seen,  that  a  residence  should  be  obtained  in 
another  state  :  it  is  sufficient  if  the  party  lias  ceased  to 
reside  in  this  State. 

In  Mayor  v.  Qenet^  4  Hun.,  (N.  Y.  Supreme  Court,)  487, 
it  is  held  that  a  fugitive  from  justice  who  leaves  the  state 
is  a  non-resident  and  his  property  is  liable  to  attachment. 
Brady,  J.,  savs  :  "  The  efi*ect  of  such  an  act  must  be  to 
deprive  the  person  committing  it  of  his  character  as  a  res- 
ident. He  places  himself  designedly  beyond  the  reach  of 
the  power  of  the  State  by  leaving  its  territory  and  in  ter- 
ror of  its  laws.  He  abandons  deliberately  his  residence. 
When  a  man  thus  conducts  himself,  he  waives  acquired 
rights  which  depend  upon  his  presence  within  the  state^  or 
circumstances  which  warrant  its  presumption,  and  is  to  be 
treated  as  if  he  were  not  present,  and  had  no  rights 
founded  upon  that  legal  attitude.  He  became,  in  other 
words,  to  all  intents  and  purposes,  for  the  enforcement  of 
remedies,  a  non-resident  of  this  state."  On  appeal  this 
decision  was  affirmed  by  the  N.  Y.  Court  of  Appeals  by  a 
unanimous  bench.  63  N.  Y.,  ^^%,  The  same  ruling  was 
made  as  to  another  fugitive  from  justice  in  Thames 
Insurance  Co,  v.  Dimmick^^l  N.  Y.,  (S.  R.,)  41.  See  also 
Kneeland  on  Attachments,  Sections  182-193,  and  cases 
cited,  and  21  Am.  ct  Eng.  Enc,  125,  note  3. 

If  the  attachment  was  valid,  as  under  the  above  decis- 
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ions  in  our  own  Court  and  elsewhere  it  must  be,  the  pur- 
chaser acquired  a  good  title,  for  the  plaintiff,  if  a  non- 
resident, was  not  entitled  to  claim  a  homestead,  which  is 
given  by  our  Constitution  only  if  the  lot,  or  tract  "  i« 
owned  and  occupied  hy  a  resident  of  this  Stated  This 
point  has  been  uniformly  so  held — indeed  the  language  of 
the  Constitution  could  bear  no  other  construction. 

In  Baker  v.  Legget^  98  N.  C,  304,  Merbimon,  J.,  says  : 
"  The  right  of  homestead^  provided  and  secured  by  the  Con- 
stitution is  incident  to  residence  in  this  State.  Only  resi- 
dents have  and  are  entitled  to  it.  A  non-resident  has  no 
snch  right,  although  he  may  be  the  owner  of  real  estate 
situate  in  the  State."  And  the  opinion  goes  on  to  hold 
that  ''  when  a  resident  removes  from  the  State  "  he  "  aban- 
dons and  relinquishes  his  right  of  homestead."  In  the 
next  case  in  order — Finley  v.  Savnders^  98  N.  C,  462, 
Smith,  C.  J.,  says  that  *'  by  the  removal  of  the  debtor  out 
of  the  State,  with  a  view  to  a  permanent  residence  else- 
where, although  his  family  do  not  follow  him  to  his  new 
abode,  he  forfeits  his  constitutional  right  "  to  the  home- 
stead." We  have  seen  it  is  held  above  that  it  is  not  essen- 
tial to  becoming  a  non-resident  that  another  residence 
shall  be  acquired,  or  contemplated  elsewhere,  if  residence 
in  this  State  has  ceased  with  only  an  intention  to  return 
at  an  indefinite  time.  But  this  case  is  important  as  show- 
ing- that  the  right  to  the  homestead  depends  upon  the 
residence  of  the  debtor  himself  and  can  not  be  held  vica- 
riously for  him  by  his  wife  and  children  remaining  here. 
In  Munds  v.  Cassidey^  98  N.  C,  558,  Smith,  C.  J.,  holds 
that  "the  person  claiming  the  exemptions  from  execution 
must  be  an  actual^  not  a  constf'uctive  resident.  Tlierefore 
one  who  has  removed  from  the  State  with  the  expectation 
of  returning  at  some  uncertain  time  is  not  entitled  to  the 
exemptions."     In  that  case  the  debtor  was  employed  upon 


654  IN  THE  SUPREME  COURT.  [118 


Chitty  v.  Chitty. 


a  steamboat  in  Florida  and  expected  to  return  to  this 
State.  The  learned  Chief  Ju8ti<;e  further  adds  that  this 
"benevolent  provision  "  is  for  actual  residents^  and  must 
not  be  construed  as  embracing  cases  of  mere  domicile, 
which  is  always  retained  till  a  right  of  domicile  is  obtained 
elsewhere.  This  too  will  remove  the  confusion  brought 
about  by  cases* like  Hannon  v.  Grizzard^  as  to  the  right  of 
suffrage,  eligibility  to  oflBcc  and  the  like.  All  theso 
depending  upon  domicile,  the  right  to  vote  or  hold  office 
can  be  retained  by  constructive  residence  when  no  actual 
residence,  with  an  animus  matiendi^  has  been  acquired 
elsewhere.  But,  as  to  attachments  and  homestead,  we  see 
by  this  and  other  decisions  above  cited,  the  rights  are 
determined  when  actual  residence  ceases  in  this  State. 
This  is  re-affirmed  in  Zee  v.  Moseley^  101  N.  C,  311, 
which  holds  "  The  words  *  a  resident  of  the  State,' 
employed  in  the  Constitution — Art.  X.,  Sec.  2 — in 
respect  to  homesteads,  have  a  more  restricted  mean- 
ing than  that  usually  given  to  domicile;  to  entitle  a 
person  to  the  constitutional  exemption  he  must  be  an 
actual  and  not  a  constructive  resident."  In  the  opin 
on  Smith,  C.  J.,  combats  the  idea  that  the  intent  to 
return  should  be  left  to  the  jury,  and  says  that  "  it  is  suffi- 
cient if  in  fact  the  debtor  does  change  his  residence  and 
the  effect  of  his  acts  cannot  be  defeated  by  his  declaration 
that  he  did  not  so  intend."  In  the  present  case,  was  the 
fugitive  from  justice,  moving  round  from  state  to  state 
for  more  than  two  years,  not  daring  to  return  here,  and 
only  expressing  the  conditional  intention  to  return,  at 
some  indefinite  time,  an  actual  or  a  constt'uctive  resident 
of  this  State  ?  If  the  latter,  upon  the  above  unbroken  line 
of  authorities,  he  was  not  such  a  "'resident"  as  could 
•claim  a  homestead,  or  an  exemption  from  attachment  of 
his  property,  at  the  hands  of  the   law   which  he  was  defy- 
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ing.  Fulton  v.  Roberts^  113  N.  C,  421,  cites,  as  anthor- 
ity,  the  above  cases  of  Munda  v.  Cassideyy  Baker  v.  Legget^ 
and  Lee  v.  Mosely.  As  bearing  upon  the  present  case,  it 
is  authority  that  the  burden  of  showing  the  non-residence 
of  a  party  who  has  at  one  time  been  a  resident  of  the  State 
is  upon  him  who  claims  that  the  homesteader  has  become 
a  non-resident.  That  has  no  application  here  as  the  facts 
are  found  by  the  referee,  as  above  stated,  and  the  intent 
of  the  party  to  return,  at  some  indefinite  time,  upon  a 
contingency,  as  Smith,  C.  J.,  says  above,  was  immaterial. 
Our  decisions  have  been  uniform  and  have  become  "  a  rule 
of  property,"  and  at  a  sale  ordered  by  a  court  of  compe- 
tent jurisdiction,  which  order  was  based  on  these  rulings, 
the  defendant  has  laid  out  his  monev.  If  he  should  ever 
lose  it  under  such  circumstances,  so  long  a  line  of  decis- 
ions should  not  be  reversed  for  the  benefit, and  at  the  instance, 
of  an  admitted  fugitive  from  justice  who  even  now  has  only 
ventured  to  return  to  the  State  because  by  some  means, 
undisclosed  to  us,  the  original  indictment  against  him  has 
been  "  buried." 

It  is  not  necessarv  to  obtain  the  benefit  ot  a  homestead 
exemption  that  the  debtor  should  be  a  citizen.  It  is  suffi- 
cient if  he  is  a  resident  of  the  State.  But  he  must  be  a 
resident,  whether  a  citizen  or  not.  Homestead  and  attach- 
ment aflFect  property  rights,  and  are  governed  solely  by  res- 
idence, not  by  citizenship.  Citizenship,  once  acquired,  can 
be  retained  by  constructive  residence,  plus  the  proper 
intent.  Not  so  with  homestead  and  attachment,  which 
depend  upon  actual  residence,  which  is  a  question  of  fact 
upon  the  circumstances  of  each  case.  As  citizenship  (and 
with  it  the  right  of  suflTrage  and  eligibility  to  office)  can- 
not be  acquired  by  mere  residence  without  an  animus 
manendi^  it  is  right  that  it  cannot  be  lost  by  mere  non- 
residence  if  there  is  the  ariimus  reverteiidi.     But  exemption 
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from  attachment,  which  is  seizure  before  judgment,  and 
homestead,  which  is  exemption  from  seizure  after  judg- 
ment, are  conferred  by  residence  alone,  and  must  therefore 
be  lost  by  non-residence.  It  is  not  always  easy  to  draw 
the  line  between  residence  and  non-residence,  but  we  know 
that  mere  incidental  absence,  as  on  a  visit  or  a  journey,  is 
not  non-residence,  and  on  the  other  hand  we  know  it  would 
do  violence  to  both  the  legal  and  the  ordinary  use  of  the 
word  to  say  that  a  man  who  flees  the  State  to  avoid  being 
found  by  its  officers,  and  who  is  skulking  through  other 
states  to  avoid  extradition  for  more  than  two  years,  with 
no  intention  of  returning  till  the  criminal  proceeding  had 
been  dropped,  has  during  all  those  years  been  a  resident 
of  this  State ;  or  to  say  further  that,  because  he  was  resid- 
ing here  all  that  time,  the  law  will  protect  him  from  service 
of  civil  process  by  attachment  of  his  property,  and  pre- 
serve for  him  the  homestead  which  the  Constitution  confers 
upon  no  one  nnless  he  is  a  resident. 


W.  H.  HERBIN,  et  al.  v.  MARY  E.  WAGONER. 

Appeal — Case   on  Appeal^  Service  of — Practice — Irregu- 
larity  of  Decree — Judicial  Sale — Innocent  Purchaser. 

1.  A  case  on  appealer  counter  case  must  be  served  by  the  sheriff, 

unless  service  be  accepted  in  writing  and  made  a  part  of  the 
record. 

2.  A  purchaser  at  a  judicial  sale,  if  not  a  party  to  the  proceeding, 

is  not  bound  to  look  beyond  the  decree  if  the  facts  necessary 
to  give  jurisdiction  appear  ou  the  face  of  the  proceedings. 
If  there  has  been  an  irregularity,  or  the  juri8dicti«>n  has 
been  improvidently  exercised,  it  Avill  not  be  corrected  at  his 
expense ;  hence, 
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3.  Where  the  report  of  commissioDers  to  partition  land  through 
the  mistake  of  the  draftsman  allotted  *^  Lot  No.  1  ^^  to  R.  H. 
instead  of  to  W.  H.,  and  the  land  was  subsequently  sold  for 
assets  by  the  administrator  of  R.  H.  and  bought  by  W.,  who 
paid  the  price  and  received  a  deed,  and  the  land  was  again 
sold  for  assets  by  the  administrator  of  W.  and  bought  by  the 
defendant :  Held,  that  the  record  of  the  original  proceed- 
ing to  which  the  plaintiffs  were  parties  will  not  be  corrected 
to  the  injury  of  the  defendant  who  purchased  without  any 
notice  of  the  mistake. 

This  was  a  proceeding,  begun  before  the  Clerk  of  the 
Superior  Court  of  Rockingham,  by  William  H.  Herbin,  by 
motion,  founded  on  an  affidavit  and  carried  by  the  lespond- 
ent,  Mary  E.  Wagoner,  by  appeal  to  the  Superior  Court  in 
Term,  where  the  judgment  of  the  Clerk  set  out  in  the  rec- 
ord was  affipraed,  and  the  respondent  appealed  to  this 
Court. 

In  the  mouth  of  February,  1880,  the  parties  above- 
T)  'ined  filed  a  petition  in  the  superior  court  of  Rocking- 
ham county  for  a  partition  of  the  land  of  William  and 
Robert  Herbin,  deceased,  they  being  heirs-at-law  of  Rob- 
ert and  devisees  of  William  Herbin.  Partition  was  had, 
the  report  of  the  commissioners  confirmed  and  registered 
in  said  year,  and  by  this  decree  it  is  known  as  Lot  No.  1  in 
Lot  No.  2,  and  allotted  to  Robert  Herbin,  who  soon  there- 
after died  intestate  in  Guilford  county.  Subsequently 
Wm.  P.  McLean  was  appointed  his  administrator,  in  Guil- 
ford, and  filed  a  petition  in  the  office  of  the  clerk  of  the 
superior  court  of  this  county  for  license  to  sell  the  lands 
which  belonged  to  Robert  Herbin,  as  aforesaid,  to  make 
assets  to  pay  debts,  and*  to  this  proceeding  all  the  parties  in 
this  cause,  except  the  respondent,  Mary  E.  Wagoner  and 
her  husband,  were  made  defendants.  Under  a  decree  ren- 
dered in  said  cause,  the  said  W.  P.  McLean,  administrator 
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as  aforesaid,  sold  the  said  land  which  had  been  allotted  to 
Robert  Herbin  as  aforesaid,  on  the  4th  day  of  April,  1881, 
when  one  Simeon  Wagoner  became  the  purchaser,  and 
upon  said  sale  bein^  confirmed,  the  said  administrator,  as 
directed,  executed  to  Simeon  Wagoner  the  deed  appearing 
in  the  record,  marked  Exhibit  "  A." 

On  the  8th  day  of  June,  1888,  Simeon  Wagoner,  above- 
named,  liavingdied  intestate  in  Guilford  county.  Elizabeth 
Wagoner,  who  had  therefore  been  appointed  his  adminis- 
tratrix, filed  a  petition  in  the  superior  court  of  Guilford 
to  sell  the  lands  of  her  intestate  to  make  assets  to  pay 
debts,  and  subsequently  the  same  was  sold  by  her,  when 
the  respondent,  Mary  E.  Waggoner,  bought  this  tract  known 
as  Lot  No.  1,  in  Subdivision  No.  2,  which  was  previously 
bought  by  Simeon  Wagoner  from  William  P.  McLean, 
administrator,  and  Elizabeth  Wagoner,  administratrix,  exe- 
cuted and  delivered  a  deed  therefor,  which  is  duly  recorded 
in  Guilford  county. 

On  the  28th  day  of  June,  1895,  Wm.  H.  Herbin  tiled  a 
petition  in  the  original  partition  cause  in  Rockingham 
county,  which  had  been  begun  in  1880  as  aforesaid,  alleg- 
ing that  a  mistake  had  been  made  by  tlie  draftsman  of  the 
report,  and  that  Lot  No.  1,  in  Subdivision  No.  2,  should 
appear  as  having  been  allotted  to  him  instead  of  to  Robert 
Herbin,  and  asked  the  court  to  enter  a  decree  correcting 
the  same,  in  accordance  with  the  prayer  of  his  petition, 
and  asking  that  a  notice  be  issued  to  the  respondent,  Mary 
E.  Wagoner,  who  claimed  the  land  under  Robert  Herbin, 
rec^uiring  her  to  appear  before  the  said  clerk  on  a  day 
therein  named,  and  show  cause  why  the  prayer  of  peti- 
tioner should  not  be  granted.  The  said  Mary  E.  Wagoner 
appeared  and  tiled  an  answer.  Numerous  affidavits  were 
produced  on  both   sides   and  exhibits,  including  the  tran- 
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scripts  of  the  two  proceedings  had  in  the  superior  court  of 
Guilford,  and  the  two  deeds  hereinbefore  referred  to. 

The  Clerk  rendered  judgment  for  amending  the  record, 
whereupon  the  respondent  excepted  and  appealed  to 
the  superior  court.  Upon  a  hearing  before  Norwood^ 
J.J  at Term  of  Rockingham  Superior  Court,  the  judg- 
ment was  affirmed,  when  the  respondent,  Mary  E.  Wagoner, 
again  excepted  and  appealed  to  the  Supreme  Court,  assign- 
ing as  error : 

"  1.  In  that  the  court  held  that  the  mistake  complained 
of  should  be  corrected  to  the  prejudice  of  Mary  E.  Wagoner, 
the  purchaser,  who  had  no  notice  of  such  mistake. 

"  2.  In  not  holding  that  the  petitioner  was  barred  on 
account  of  his  laches. ^^ 

Mr.  John  A.  Barringer^  for  plaintiffs. 
Messra.  Dillard  <&  King  and  Shepherd  tk  Buahee^  for 
defendant  (appellant). 

Faikcloth,  C.  J. :  The  defendant  appellant  had  her 
case  on  appeal  duly  served  on  plaintiff's  attorney,  who 
prepared  his  exceptions  thereto  and  returned  the  same, 
with  his  copy,  to  an  attorney  supposed  by  him  to  repre- 
sent the  appellant,  without  any  acceptance  or  service  by 
the  sheriff.  These  papers  remained  with  said  attorney, 
and  the  papers  were  never  sent  to  the  judge  who  tried  the 
case,  and  no  case  was  settled  for  this  Court  by  the  judge. 
The  appellant  had  the  transcript  docketed  in  this  Court 
with  her  case  on  appeal.  The  plaintiff  appellee  now 
comes  and  moves  for  an  order  for  a  writ  of  certiorari  to  be 
issued  to  the  lower  court  to  settle  the  case,  alleging  on 
affidavit,  among  other  things,  that  said  attorney  did  rep- 
resent defendant  in  the  superior  court,  that  service  was 
waived,  and  an  agreement  (verbal)  that  the  papers  should 
be  sent  to  the  judge  to  settle  the  case,  &c.     These  allega- 
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tioiis,  by  affidavit,  are  denied  by  the   attorneys  alleged  to 
have  represented  the  appellant  in   the  superior  court. 

This  Court  would  be  embarrassed  with  the  unpleasant 
duty  of  finding  facts  at  issue  between  members  of  the  bar 
but  for  the  statute  and  rules  and  decisions  of  this  Court  to 
the  effect  that  a  case  on  appeal,  or  counter  case,  must  be 
served  by  the  sheriff,  unless  service  be  accepted  in  writing 
and  made  a  part  of  the  record.  This  case  illustrates  the 
reasonableness  of  such  rules.  Assuming,  then,  for  the  sake 
of  argument  only,  that  the  plaintiff's  allegations  are  true, 
that  the  counsel  represented  the  defendant,  we  cannot 
grant  his  petition  for  tlie  reason  that  the  waiver  is  denied 
and  the  counter  case  was  neither  duly  served  nor  accepted 
in  writing.  State  v.  Price,  110  N.  C,  599;  Forte  v. 
Boone,  114  N.  C,  176  ;  Sondley  v.  Asheville,  112  N.  C, 
694;  Graham  v.  Edwards,  114  N.  C,  228,  and  cases 
cited  ;  Rule  39  of  Supreme  Court. 

1.  It  appears  that  certain  lands  were  partitioned  among 
the  plaintiffs  and  confirmed  by  decree  of  tlie  conrt,  and 
that  in  the  division  a  mistake  was  made  bv  the  draftsman 
of  the  commissioners'  report  in  allotting  Lot  No.  1  to  the 
heirs  of  Robert  Herbin,  instead  of  W.  H.  Herbin,  and  that 
said  land  was  afterwards  sold  for  assets  as  the  property  of 
Robert  and  purchased  and  paid  for  by  Simeon  Wagoner, 
and  deed  made  by  order  of  the  court. 

2.  That  subse(|uently  the  administratrix  of  Wagoner  sold 
the  same  land  for  assets,  and  the  defe'idant  Mary  E.  Wag- 
oner purchased  and  paid  for  the  land  and  received  a  deed 
under  a  decree  of  the  court.  In  June,  1895,  ihe  plaintiffs, 
who  were  }  arties  to  the  original  proceeding,  notified  defend- 
ant to  show  cause  in  that  or'ginal  proceeding  why  said 
mistake  should  not  be  corrected  by  amending  the  record 
therein,  and  it  was  adjudged  by  tlie  court  that  such  amend- 
ment be  made  and  defendant  appealed.     In  all  of  said  pro 
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ceedingB  all  proper  parties  were  before  the  court  and  it  is 
not  denied  that  the  conrt  had  jnrisdiction  of  the  parties 
and  the  subject  matter. 

The  question  is  now  presented  whether  the  plaintiffs, 
who  were  parties  to  the  action  in  which  the  mistake 
occurred,  or  the  defendant,  who  was  not  a  party  and  is  a 
purchaser  for  value  and  without  notice,  shall  bear  the  loss 
or  inconvenience  of  the  mistake. 

The  law  favors  protection  to  innocent  purchasers  at 
judicial  sales,  and  all  respectable  courts  have  held  that 
they  should  be  protected  against  irregularities  under  their 
decrees  when  the  jurisdiction  is  complete,  even  on  a  motion 
in  the  original  cause. 

The  question  was  well  considered  by  this  Court  in  Sut- 
ton V.  Schonwald^  86  N.  C,  198,  and  it  was  held  accord- 
ingly that  the  purchaser's  title  was  not  rendered  invalid 
by  the  reversal  of  the  decree  on  account  of  irregularity  in 
the  proceeding,  of  which  the  purchaser  had  no  notice.  .  In 
that  case  the  defendant  acted  as  guardian  of  two  infants, 
being,  however,  guardian  for  only  one,  and  sold  the  land  of 
both  under  an  order  of  the  court,  and  the  sale  was  upheld. 
The  Court  said  :  ''  Hence  it  is  that  a  purchaser,  who  is  no 
party  to  the  proceeding,  is  not  bound  to  look  beyond  the 
decree,  if  the  facts  necessary  to  give  the  court  jurisdiction 
appear  on  the  face  of  the  proceeding.  If  the  jurisdiction 
has  been  improvidently  exercised,  it  is  not  to  be  corrected 
at  his  expense,  who  had  the  right  to  rely  upon  the  order  of 
the  court  as  an  authorit}'  emanating  from  a  competent 
source — so  much  being  due  to  the  sanctity  of  judicial  pro- 
ceedings, and  upon  every  principle  of  policy  or  strict  right 
it  should  not  be  allowed  to  be  reversed  (though  nn  a  direct 
proceeding  in  the  same  court)  at  the  cost  of  an  innocent 
purchaser."  The  injured  party  must  look  elsewhere  for 
his  redress. 
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We  have  many  other  decided  cases  of  the  same  import, 
in  which  the  rights  of  third  persons  are  protected.  Mor- 
ris V.  Ge7itry^  89  N.  C,  248 ;  England  v.  Garner^  90 
N.  C,  197. 

In  this  case  it   was   sufficient  for  the  defendant  to  see 

jurisdiction  and  a  final   decree,   and  she  was   justified    in 

presuming  that  the   proceedings,   on    which  the  judgment 

was  entered,  were  regular. 

Error. 


J.  J.  THOMPSON  V.  CITY  OF  WINSTON. 

Actioji  for  Damages — Municipal  Corporations — Defee- 
tive  Streets — Injury  to  Driver  of  Fire- Engine — Negli- 
gence— Contributory  Negligence — Instructions. 

1.  The  driver  of  a  Are  engine  beion^iii^  to  a  town  cannot  be  held 

to  any  more  rigid  rule  of  diligence  in  ascertaining  and  avoid- 
ing obstructions  on  the  streets  than  any  other  citizen  of  the 
town. 

2.  In  the  trial  of  an  action  for  Injuries  caused  to  the  driver  of  a  fire- 

engine  by  a  defective  street,  the  court  could  not  assume,  from 
the  fact  that  plaintiff  had  previous  knowledge  of  the  defects, 
that  he  actually  saw  and  understood  the  condition  of  the 
street  at  the  time  of  the  accident  and  recklessly  disregarded 
the  danger,  since  plaintiff  was  not  required  to  carry  about 
with  him  a  map  of  obstructions,  but  had  the  right  to  assume, 
and  to  act  on  the  assumption,  that  the  defendant  had  dis- 
charged itK  duty  by  removing  the  defects. 

8.  It  is  not  error  to  refuse  instructions  which  assume  that  the  jury 
''  must  ^^  and  not  *'  may  '^  find  the  facts  according  to  the  con- 
tentions of  the  party  asking  the  instructions,  where  to  do  so 
would  be  to  withdraw  from  the  jury  questions  upon  which 
it  was  their  right  and  their  duty  to  pass. 
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Civil  action,  for  damages  for  personal  injuries  caused 
by  alleged  negligence  of  defendant  in  not  keeping  its  street 
in  proper  repair,  whereby  plaintiff  was  thrown  from  a  fire- 
engine  and  hurt,  tried  at  January  Special  Term,  1896,  of 
Forsyth  Superior  Court,  before  Brown^  eA,  and  a  jury. 

The  plaintiff  alleged  that  he  was  thrown  from  a  fire- 
engine  of  which  he  was  driver,  while  driving  in  the  night- 
time to  a  fire;  that  the.accident  was  caused  by  a  defect  in 
the  street,  consisting  of  a  depression  from  four  to  eight 
inches  deep  along  the  edge  of  blocks  of  stone  at  a  street 
crossing,  which  defendant  had  negligently  failed  to  repair. 
Defendant  claimed  that  plaintiff  was  intoxicated  at  the 
time  of  the  injury  ;  that  he  knew  of  the  defect  in  the 
street  before  the  accident ;  that  he  had  been  warned 
against  driving  fast ;  that  the  seat  on  the  engine  of  which 
he  was  driver,  and  the  reins,  were  defective,  of  which  facts 
plaintiff'  had  knowledge. 

The  issues  submitted  to  the  jury,  and  their  answers,  ate 
as  follows:  "(1)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant,  fis  alleged  in  the  complaint? 
Answer,  'Yes.'  (2)  Was  the  plaintiff  guilty  of  contrib- 
utory negligence  ?  Answer,  '  No.'  (3)  What  damage,  if 
any,  is  plaintiff  entitled  to  recover  ?    ^Answer,     $780." 

The  defendant  submitted  nine  prayers  for  instructions. 
The  court  refused  the  first  and  second,  and  gave  the  third, 
fourth  and  ninth,  and  substai.tially  gave  the  other**.  The 
prayers  of  the  defendant,  except  those  given  in  terms,  are 
as  follows  : 

"(1)  That,  according  to  the  plaintiff's  own  testimony, 
he  was  well  acquainted  with  the  condition  of  his  lines, 
the  seat  on  the  engine,  and  also  with  the  condition 
of  the  streets,  when  the  accident  occurred  ;  that  these 
conditions  had  existed  for  a  considerable  time  previous 
to  the  injury  complained  of;  that  there  is    no    evidence 
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that  plaintiff  ever  complained  to  the  anthorities  of  the 
town  as  to  the  street,  or  the  «eat  on  the  engine,  and  no 
evidence  of  actual  or  implied  promise  by  the  town  to 
repair;  that,  this  being  so,  and  the  plaintiff  remaining  in 
the  service  of  the  town,  and  continuing  to  drive  the  engine, 
he  assumed  all  risk,  and  cannot  recover  in  this  action. 

"  (2)  That,  according  to  plaintiff's  own  testimony,  he  did 
not  use  ordinary  care  in  driving  the  team,  and  this  want  of 
ordinary  care  is  contributory  negligence,  and  the  jury 
should  answer  the  second   issue,   '  Yes.' 

'*  (5)  That  the  plaintiff  knew  the  condition  of  the  street, 
and  that  it  was  in  an  unsafe  condition  to  drive  his  heavv 
engine  over  it  at  a  great  rate  of  speed,  and  with  this 
knowledge  drove  his  horses,  at  a  fast  trot  or  gallop,  against 
a  stone  curb,  projecting  four  or  six  inches  above  the  sur- 
face, and  was  in  this  way  thrown  or  knocked  off  his  engine. 
Such  driving  would  constitute  contributory  negligence, 
and  the  jury  should  answer  the  second  issue,  '  Yes.' 

''(6)  That  the  plaiutiff  alleges  that  the  street  had  been 
out  of  repair  for  a  (considerable  time  ;  that  he  knew  it  well, 
passing  it  daily  with  his  wagon,  and  frequently  with  his 
fire-engine,  which  weighed  about  5,000  pounds ;  that  his 
lines  were  weak,  and  his  seat  on  the  engine  not  well  con- 
structed ;  that  if  he  had  knowledge  of  all  these  conditions, 
and  repJiirs  were  not  made  in  reasonable  time  after  notice 
to  defendant,  he  had  the  right  to  quit  the  service  of  the 
defendant;  and  in  case  he  remained  in  its  service  after 
this  knowledge,  and  was  injured  while  driving  with  the 
lines  that  he  was  daily  using,  riding  upon  a  seat  that  he 
had  been  using,  and  along  a  street  the  condition  of  which 
had  been  well  known  to  him  for  months,  and  his  injury 
arose  out  of  these  causes,  all  of  which  were  well  known  to 
him,  it  is  contributory  negligence  on  his  part,  and  the  jury 
should  find  the  second  issue,  '  Yes.' 
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"  (7)  If  the  jary  find  from  all  the  evidence  that  plaintiff 
had  been  warned  by  the  authorities  of  the  town  to  Btop  his 
fast  driving  only  a  day  or  two  before  the  accident,  and 
directed  not  to  try  to  compete  with  the  paid  department 
in  getting  to  fires,  but  to  drive  slowly  and  carefully  ;  that 
on  the  evening  before  the  fire,  which  occurred  at  one  or 
two  o'clock  the  next  mornins^,  he  was  under  the  influence 
of  liquor,  and  still  in  same  condition  as  late  as  ten  o'clock 
at  night ;  and  that  while  in  this  condition,  or  for  any  other 
reason,  he  drove  the  engine  recklessly,  driving  in  disobe- 
dience of  orders  from  his  superior  oflicers,  he  is  guilty  of 
contributory  negligence,  and  the  jury  should  find  the  sec- 
ond issue,  '  Yes.' 

"  (8)  That  if  the  jury  find  that  the  plaintiff  was  injured, 
if  injured  at  all,  by  reckless  driving,  and  that  in  disobedi- 
ence of  orders  from  the  oflicers  of  the  city,  they  should 
find  the  second  issue,  '  Yes.'  " 

Mr.  J,  S.  Grogan^  for  plaintiff. 

Messrs.  Watso7i  i6  Buxton^  for  defendant  (appellant). 

Avery,  J.:  The  only  assignment  of  error,  upon  which 
the  defendant  has  the  right  to  insist  here,  is  the  failure  of 
the  court  to  give  the  instructions  asked  and  the  substitu- 
tion of  those  given  for  them. 

It  was  admitted  to  be  the  duty  of  the  defendant  to  keep 
its  streets  and  sidewalks  in  reasonably  safe  condition,  and 
it  seems  that  the  in^truction,  upon  which  tlie  exceptions 
are  founded,  does  not  relate  to  the  question  whether  the 
municipality  was  negligent  in  suffering  them  to  become 
obstructed,  as  described  by  the  witnesses.  The  prayer  of 
the  defendant  proceeds  upon  the  idea  of  conceding  that 
the  city  was  culpable,  but  of  denying  that  its  carelessness 
was  the  proximate  cause  of  the  injury.     It  is  not  contended 
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that  the  plaintiff  is  precluded  from  recovery  on  the  g^round 
that  the  injury  was  due  to  want  of  care  on  the  part  of  a  fel- 
low-servant. Though  he  was  employed  to  drive  a  team 
for  the  city,  he  could  beheld  to  no  more  rigid  rule  of  dili- 
gence than  that  applicable  to  any  other  resident  of  the 
town.  The  fact  that  he  had  opportunity  to  become  famil- 
iar with  defects  in  the  streets  was  evidence  which  the  jury 
might  have  considered  in  determining  whether  he  was  act- 
ually cognizant  of  and  recklessly  disregarded  the  danger 
at  the  time  of  the  accident.  The  court  could  not  assume^ 
from  the  fact  that  the  ^jlaintiff  had  had  previous  knowl- 
edge of  the  obstruction,  that  he  actually  saw  and  under- 
stood the  condition  of  the  street  at  the  time.  He  had  a 
right  to  assume  that  the  defendant  had  discharged  its  duty^ 
and  to  act  upon  that  assumption.  Russell  v.  Monroe^  116 
N.  C,  720.  Neither  he  nor  other  residents  of  the  munici- 
pality were  required,  as  the  court  properly  told  the  jury, 
to  carry  in  their  hands  a  map  of  obstructions  in  the  streets, 
made  out  like  a  mariner's  chart,  upon  the  supposition  that 
the  city  authorities  would  never  be  aroused  to  actii)n  bv  a 
sense  of  their  duty  to  the  public. 

The  court  hIso  sul)mitted  fairly  to  the  jury  the  questions 
whether  the  defendant  was  warned  of  the  danger  of  driv- 
ing fast  and  forbidden  to  do  so,  whether  he  w^as  intoxica- 
ted at  the  time  of  the  accident,  and  w^hether,  if  he  was 
careless  in  either  respect,  such  negligence  contributed  prox- 
imately or  concurrently  with  the  plaintiff's  omission  of 
duty  to  cause  the  injury.  The  attention  of  the  jury  was 
properly  called  to  the  subjects  to  which  their  inquiries 
should  be  addressed.  The  instructions  asked  by  the 
defendant  (numbered  5,  6  and  7)  were  so  drawn  as  to 
assume  that  the  jury  must — not  that  they  might — find  the 
facts  according  to  defendant's  contention.  It  was  not 
error   therefore   to   refuse  to   adopt   the  language    of  the 
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prayers  and  withdraw  from  the  jury  questions  upon  which 
it  was  their  right  and  their  duty  to  pass. 

Unless  the  jury  found  that  the  injury  was  caused  hy  the 
carelessness  of  the  city  authorities  in  failing  to  provide  a 
better  seat  or  stronger  reins,  it  was  needless  for  them  to 
know  or  consider  the  law  relating  to  defective  implements. 
But,  with  the  preliminary  caution  that  the  instruction 
upon  this  subject  would  be  applicable  only  in  case  they 
should  find  the  injury  directly  due  to  such  defects,  the 
court  stated  very  dearlv  and  correctlv  the  rule  of  law 
governing  the  liability  of  the  defendant  in  that  contin- 
gency. 

No  other  inference  can  be  drawn  from  a  careful  review 
of  the  charge  given  in  lien  of  that  asked  in  connection 
with  the  verdict  than  that  the  jury  believed  from  the  tes- 
timony, (1)  that  the  plaintiif  was  not  intoxicated,  (2)  that 
either  he  had  not  been  warned  to  drive  slowly  or  had  acted 
upon  the  warning  if  giv^en  ;  (3)  that  neither  the  defective 
condition  of  the  seat  nor  the  reins  was  the  proximate  cause 
of  the  accident ;  (4)  that  the  plaintiff  did  not  actually  see 
or  have  his  attention  called  to  the  obstruction  of  the  street 
when  he  was  driving  towards  it  just  before  the  injury  was 
sustained.     We  conclude  therefore  that  there  was  no  error. 

No  Error. 
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NATIONAL  BANK   OF  GREENSBORO,  et  al.  v.  J.  E.    GIL- 
MER, et  al. 

Judgment  Entered  During   Vacation  and  Out  of 
County — Consent  Judgment^    Validity  of, 

1.  A  jad^ment  may,  by  consent,  be  rendered  during  vacation. 

2.  A  judgment  when  signed  with  the  consent  of  the  parties  by  the 

Judge  in  a  county  other  than  that  in  which  the  action  is 
pending  is  valid. 

3.  Where  a  summons  in  an  action  was  regularly  issued  and  a  veri 

fled  complaint  filed  for  a  sum  certain,  and  no  answer  was 
filed,  and  an  agreement  was  made  by  the  defendants,  that  if 
judgment  should  be  taken  against  them  by  any  other  credi- 
tor, or  if  the  debt  should  not  be  paid  by  a  time  certain,  then 
judgment  should  be  entered  in  favor  of  plaintiff  at  term  or 
in  vacation  for  the  amount  demanded  in  the  complaint,  and 
no  fraud  was  suggested  ;  Held^  that  a  judgment  rendered 
upon  the  happening  of  both  the  contingencies  stated  is 
valid  and  cannot  be  attached  by  other  creditors  whose  judg- 
ments were  rendered  at,  or  about  the  same  time,  but  dock- 
eted later. 

In  AN  ACTION,  in  the  nature  of  a  creditor's  bill,  pending 
in  Forsyth  Superior  Court,  wherein  the  National  Bank  of 
Greensboro  and  other  judgment  creditors  of  the  North 
State  Improvement  Company,  J.  E.  Gilmer  and  other 
sureties  for  said  company,  were  plaintiffs,  and  the  said 
Gilmer  and  others,  togetlier  with  the  Congregation  of 
United  Brethren  and  other  judgment  creditors  of  said  Gil- 
mer and  said  company  were  defendants,  the  defendant, 
the  Congregation  of  United  Brethren,  moved  to  set  aside  a 
judgment  tiiat  had  been  rendered  in  favor  of  J.  A.  Leak, 
receiver,  etc.,  against  the  defendant  Gilmer  and  others, 
and  for  an  injunction  upon  the  grounds  set  out  in  the 
opinion   of  Associate   Justice   Clark.      The    motion   was 
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heard  before  Brown,  «/.,  at  January  Special  Term,  1896^ 
of  Forsyth  Superior 'Court,  who  held  that  the  judgnieDt 
sought  to  be  set  aside  was  valid,  and  the  defendant,  the 
Congregation  of  United  Brethren,  appealed. 

Mr.  A.  E,  Holton^  for  Congregation  of  United  Brethren^ 
<fec.  (appellant). 

Mr.  R.  T.  Bennett,  for  J.  A.  Leak,  Receiver. 

Clark  J. :  The  summons  was  regularly  issued  and 
served  in  the  case  in  which  the  judgment,  now  attacked,, 
was  obtained,  and  at  the  November  term,  189e3,  a  verified 
complaint,  for  a  sum  certain  due  by  promissory  note,  was 
filed.  The  defendants  therein  filed  no  answer,  and  the 
plaintiff  might  have  entered  up  judgment  by  default  final, 
but  consented  to  a  continuance  upon  an  agreement  being 
executed  by  the  defendants  during  said  term  that,  if  judg- 
ment should  betaken  against  them  by  any  other  creditor,  the 
plaintifl'  might  at  any  time,  either  in  vacation  or  at  term, 
after  January,  1894,  enter  up  judgment  upon  the  com- 
plaint. Judgment  was  taken  against  the  defendants  by 
another  creditor,  and  thereupon  this  judgment  was  entered 
up  on  February  1,  in  vacation,  and  was  signed  in  another 
county  by  the  judge  presiding  in  the  district,  said  judgment 
reciting  the  above  facts  and  the  happening  of  the  contin- 
gency and  appending  the  aforesaid  agreement.  There  is  no 
objection  raised  by  the  defendants  in  said  judgment,  but 
another  judgment  creditor,  a  party  to  the  present  proceed- 
ing, which  is  a  judgment  creditor's  bill  to  subject  the  land 
of  the  judgment  debtor,  seeks  to  have  the  aforesaid  judg- 
ment set  aside  as  void.     There  is  no  allegation  of  fraud. 

His  Honor  properly  held  the  said  judgment  valid  and 
regular  and  declined  to  set  it  aside.  The  cases  cited  as  to 
the  requirements  of  a  confession  of  judgment  without 
action,  {Code^  Sec.  570-572,)  and  the  submission  of  a  contro- 
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.  versy  without  action,  {Code,  Sec.  567-569,)  have  no  applica- 
tion. Here,  there  was  an  action  regitlarly  pending,  a  ver- 
ified complaint  filed  for  a  Bum  certain,  no  answer,  and  an 
agreement  executed  at  said  term  that  on  a  contingency 
named  (which  is  set  out  in  the  judgment  as  having 
occurred)  the  deferred  judgment  can  be  entered  up  in 
vacation.  If  so,  it  would  almost  necessarily  be  signed  by 
the  judge,  if  at  all,  while  in  some  other  county  in  the 
district.  While  the  Court  has  never  commended  the  habit 
of  entering  up  judgments  in  vacation,  it  has  in  numerous 
cases  held  such  judgments  regular  and  valid.  Hervey  v. 
Edmunds,  68  N.  C,  243  ;  Harrell  v.  Peebles,  79  N.  C, 
26  ;  Molyneux  v.  Huey,  81  N.  C,  106 ;  Badger  v.  Dajiiel, 
82  N.  C,  468  ;  Shackelford  v.  Miller,  91  N.  C,  181  ; 
Branch  v.  Walker,  92  N.  C,  87;  McDowell  v.  McDowell, 
Ibid.  227;  Coaies  v.  Wilkes,  94  N.  C,  174;  Bynum  v. 
Potoe,  97  N.  C,  374;  Anthony  v.  Estes,  99  N.  C,  598; 
Brooks  v.  Stephens,  100  N.  C,  297 ;  Fertilizer  Co.  v.  Tay- 
lor, 112  N.  C,  141;  Benbow  v.  Moore,  114  N.  C,  263. 
The  signing  a  judgment  by  the  judge  in  another  county  is 
valid  when  done  by  consent.  Young  v.  Connelly,  112  N. 
C,  647,  and  cases  cited.  In  some  of  the  above  cases  the 
judge  by  consent  came  to  his  conclusion  and  rendered 
judgment  in  vacation  and  in  another  county,  or  even  in 
another  district.  But  here  he  only  signed  a  judgment 
consented  to  by  the  parties.  Nor  do  the  cases  cited  as  to 
conditional  judgments  have  any  bearing  here,  for  this 
judgment  is  absolute  and  unconditional.  The  only  condi- 
tion was  in  the  agreement  between  the  parties  as  to  the 
occasion  and  time  when  the  judgment  should  be  entered  up 
in  vacation,  and  the  judgment  recites  that  the  agreement 
in  all  respects  had  been  observed.  In  refusing  to  set  the 
judgment  aside,  there  was  no  error. 

Affirmed. 
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FIRST  NATIONAL  BANK  OF  WINSTON  v.   T.   H.   PEGRAM, 

Jr.,  et  al. 

Action  on  Note — Negotiable  Instruments — ^indorsement — 
Liability  of  Endorser — Parol  Evidence  of  Agreement 
Limiting  Liability  of  Endorser, 

1.  Parol  testimony  may  be  adduced  under  a  blank  endorsement  to 

annex  a  qualification  or  special  contract  as  between  imme- 
diate parties  ;  but  between  an  endorser  in  blank  and  remote 
parties  without  notice  such  parol  proof  is  inadmissible,  and 
the  contract  implied  by  law  stands  absolute. 

2.  In  the  trial  of  an  action  by  a  Bank  against  the  endorser  of  a  note 

given  in  renewal  of  a  former  note  on  which  the  defendant 
was  also  endorser,  the  latter  may  show,  as  against  the  payee, 
that  at  the  time  he  signed  such  renewal  the  cashier  of 
plaintiff  informed  him  that  the  Bank  had  sufficient  funds  of 
the  maker  to  pay  such  renewal  note,  that  its  execution  was 
a  matter  of  form  necessary  to  keep  the  Bank  accounts 
straight,  and  that  the  Bank  would  not  hold  him  liable 
thereon. 

Civil  action,  tried  at  January,  Special  Term,  1896,  of 
Forsyth  Superior  Court,  before  Brown^  «/.,  and  a  jury. 
There  was  judgment  for  the  defendant,  T.  H.  Pegram,  Sr., 
(surety,)  and  plaintiif  appealed.  The  material  facts  are 
stated  bv  Associate  Justice  Montgomery. 

Messrs,  Watson  (&  Buxton ,  and  Jones  cfe  Patterson,  for 
plaintiif  (appellant). 

Messrs.  Glenn  <b  Manly  and  A,  E.  Holton,  for  defend- 
ant. 

Montgomery,  J.:  This  action  was  brought  to  recover 
the  amount  alleged  to  be  due  on  a  note  executed  by  the 
defendant,  T.  II.  Pegram,  Jr.,  to  L.  W.  Pegram  and  T.  H. 
Pegram,  aud  by  the  payees  endorsed  to  the  plaintiif.     The 
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defendant,  T.  H.  Pegram,  in  his  answer  admitted  the 
execution  of  the  note,  but  averred  that  when  Alspaugh, 
cashier  of  the  plaintiff  Bank,  requested  him  to  renew  the 
old  note,  he  at  first  refused  to  do  so,  but  on  being  told  by 
Alspaugh  that  there  was  in  the  Bank  a  fund  which  had 
been  deposited  by  the  assignee  of  the  principal  of  the  note, 
the  defendant,  T.  H.  Pegram,  Jr.,  sufficient  to  pay  the 
note  in  full,  but  that  the  matters  had  not  been  fullv 
arranged,  and  that  it  was  necessary  to  renew^  the  note  to 
keep  the  Bank  matters  straight,  and  that  he  would  incur 
no  liability  on  the  note,  he  signed  the  same  as  surety.  He 
further  averred  that  he  had  since  learned  that  that  state- 
ment was  untrue,  and  that  there  was  a  large  balance  due 
on  said  note  to  the  plaintiff,  and  that  the  defendant  was 
fraudulently  induced  to  sign  the  note,  thinking  that  from 
the  statement  made  to  him  it  was  only  an  accommodation 
to  the  plaintiff,  and  that  he  would  suffer  no  liability. 
Other  defenses  were  set  up  by  the  defendants,  L.  W. 
Pegram  and  T.  H.  Pegram,  (T.  H.  Pegram,  Jr.,  did  not 
answer,)  but  it  will  i  ot  be  necessary  to  notice  them,  as 
they  were  not  supported  by  testimony.  The  plaintiff  ten- 
dered the  following  issues,  which  his  Honor  declined  to 
give,  and  an  exception  was  entered  : 

"  1.  Was  defendant,  T.  H.  Pegram,  Sr.,  induced  to  sign 
the  note  sued  on  by  the  false  and  fraudulent  representa- 
tions of  the  cashier  of  plaintiff  Bank  i 

"  2.  Did  the  cashier,  with  a  fraudulent  intent,  represent  to 
defendant,  T.  H.  Pegram,  Sr.,  that  his  signing  was  a  mere 
form,  and  that  it  would  in  no  way  make  said  defendant 
liable  on  the  note  ?" 

In  their  stead  the  following  were  submitted  to  the  jury....: 

"  2.  At  the  time  of  execution  of  the  renewal  note  sited  on,, 
did  Alspaugh,  cashier  of  plaintiff  Bank,  represent  and  state 
to  T.   H.  Pegram,  Sr.,   that    there  was    enough  money    on 


K  C]  FEBRUARY  TERM,  1896.  673 


Bank  v.  Peoram. 


deposit  in  the  Bank  to  pay  this  note,  and  that  his  signing 
it  was  a  mere  form,  and  that  the  Bank  would  not  hold  him 
(Pegram,  Sr.)  liable  tor  it  ?    Ans,  '  Yes.'  " 

The  defendants,  T.  H.  Pegram  and  L.  W.  Pegram,  testi- 
fied to  the  alleged  conversation  between  Alspangh  and  T. 
H.  Pegram  at  the  time  of  the  execution  of  the  note,  and 
Alspangh  denied  that  part  of  the  conversation  which  con- 
cerned the  plaintifTs  exemption  from  liability  on  the  note. 
His  Honor  was  right  in  refusing  to  submit  the  issues  ten- 
dered by  the  ]>laintiff  and  to  instruct  the  jury  as  the  plaint- 
iff requested.  If  it  was  lawful  for  the  defendant,  T.  H. 
Pegram,  to  give  in  evidence  the  conversation  which  he 
alleged  he  had  with  Alspaugh,  the  cashier  of  the  Bank,  at 
the  time  of  the  execution  of  the  note,  for  the  purpose 
of  proving  that  he  was  not  liable  on  the  note,  it  was 
not  necessary  that  the  intent  of  Alspaugh  should  have 
been  fraudulent  or  that  his  representations  should  have 
been  false  to  his  knowledge.  It  was  not  a  question  of 
fraud  which  was  to  be  tried,  but  the  question  whether  or 
not  oral  testimony  could  be  allowed  to  explain  and  to  change 
the  effect  of  the  defendant's  endorsement  of  the  note.  But 
the  plaintiff  insists  that  in  no  aspect  of  the  case  ought  the 
defendant  to  be  exempted  from  liability,  even  if  the  con- 
versation did  occur  as  related  by  him,  because  it  would 
have  been  an  easy  matter  for  him  to  have  found  out  that 
there  was  no  money  in  Bank  applicable  to  the  payment  of 
the  note,  by  further  inquiry,  and  by  an  examination  of 
the  deed  of  trust  made  by  the  defendant,  T.  H.  Pegram, 
Jr.,  which  was  a  matter  of  record.  The  answer  to  that  is 
not  difficult.  The  statement  of  the  cashier  relieved  him 
of  the  duty  of  any  further  inquiry  in  that  direction  as  to 
whether  there  were  any  funds  in  Bank  to  be  applied  to  this 
note  ;  and  the  fact  that  the  deed  of  trust  showed  other  pre- 
ferred creditors  besides  T.  H.  Pegram  had  no  tendency  to 
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show  whether  or  not  the  assignee  had  deposited  in  Bank 
money,  the  proceeds  of  the  assets  of  the  debtor.  The 
plaintiff  further  contends  that  if  the  defendant,  T.  H.  Peg- 
ram,  is  held  liable  for  the  payment  of  the  note  he  will  not 
be  damaged  any  way,  because  he  was  liable  on  the  old  note 
when  he  executed  the  renewal  one,  upon  which  he  is  sued. 
It  is  true  that  he  was  liable  on  the  old  note,  but  he  had  the 
undoubted  right  to  bring  this  liability  to  a  culmination. 
He  had  the  right  to  prefer  that  time,  the  time  when  he  was 
asked  to  renew  the  note,  as  the  best  time  for  him  to  have 
the  Bank  take  what  legal  steps  it  chose  for  the  collection 
of  the  note.  For  reasons  of  his  own  he  chose  to  end  his 
renewals  of  the  note  and  to  take  the  consequence  ;  most 
probably  he  thought  such  refusal  would  hurry  up  the  appli- 
cation of  the  funds  which  the  assignee  of  T.  H.  Pegram, 
Ji.,  (the  principal  debtor,)  had  deposited  in  the  bank,  for 
he  said  in  his  testimony  that  he  thought  the  debt  had 
already  been  paid,  and  that  the  renewal  preceding  the  last 
was  nearly  three  years  beforti  the  last. 

The  question  then  is.  Could  the  defendant  by  parol  evi- 
dence prove  the  representations  made  by  the  plaintiff 
through  its  cashier  and  agent,  Alspangh,  at  the  time  the 
note  sued  on  was  executed  ?  In  Section  723  of  the  first 
volume  of  Daniel  on  Negotiable  Instruments,  the  author 
writes  :  **  The  cases  prohibiting  the  introduction  of  parol 
evidence  to  vary  the  contract,  implied  in  an  endorsement, 
are  in  direct  conflict  with  others It  would  be  use- 
less to  attempt  to  reconcile  the  authorities  on  the  subject 
In  North  Carolina,  however,  the  matter  is  settled  that  parol 
testimony  is  admissible  to  prove  such  representations.  In 
Mendenhall  v.  Davis^  72  N.  C,  150,  where  an  immediate 
endorsee  sued  the  endorser  on  a  bond,  this  Court  held  that 
the  rule  which  governs  between  an  endorser  of  a  negotia- 
ble note  and  a  subsequent  hona  fide  holder  for  value  (where 
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the  law  implies  that  the  etidorser  intended  to  assume  the 
well-known  liabilities  of  an  endorser,  and  will  not  be  per- 
mitted to  contradict  the  implication)  did  not  apply  between 
the  original  parties  to  the  endorsement ;  but  that  in  the 
latter  case  the  agreement  between  the  parties  at  the  time 
the  endorsement  was  written  could  be  proved  by  parol. 
In  Sill  V.  Shields^  81  N.  C,  251,  Dillard,  J.,  in  deliver- 
ing the  opinion  of  the  Court,  said  :  "  It  is  settled  in  this 
State,  however,  that  parol  testimony  may  be  adduced  under 
a  blank  endorsement  to  annex  a  qualification  or  special  con- 
tractas  between  immediate  parties.  But  between  endorserin 
blank  and  remote  parties,  without  notice,  the  weight  of 
authority  is  that  parol  proof  is  admissible,  and  the  con- 
tract implied  by  law  stands  absolute."  Lest  it  might  be 
taken  that  the  opinion  of  the  Court  in  the  last  case  had 
reference  only  to  an  explanation  by  parol,  was  to  be  con- 
fined to  whether  the  endorsement  was  made  either  as  guar- 
antor or  original  promissor  or  endorser,  and  not  to  prov- 
ing entire  exemption  from  liability,  the  Judge  went  on  to 
say:  "In  treating  of  this  subject,  Daniel,  in  his  work  on 
Negotiable  Instruments,  says  a  parol  agreement  in  the 
endorsement  of  a  note  to  the  effect  that  the  transfer  should 
be  withaut  recourse  on  the  endorser,  can  not  be  interposed 
as  a  defense  against  a  subsequent  Joria^/iV/^  holder  with- 
out notice."  In  Davidson  v.  Powell^  114  N.  C,  575,  Sec- 
tion 50  of  The  Code  is  cited,  and  MacRae,  J.,  said  :  "  In 
the  hands  of  the  original  payee,  an  endorsement  may  be 
shown  to  be  upon' certain  conditions;  but  a  iona  fide 
holder  for  value,  before  maturity  and  without  notice,  is 
not  affected  by  equities  existing  between  the  original  par- 
ties." In  Bruce  v.  Wright^  10  N.  Y.,  548,  it  was  held 
that  in  an  action  against  any  endorser  by  his  immediate 
endorsee,  it  is  a  good  defense  that  there  was  a  verbal 
agreement  at  tht3  time  of  the  endorsement  that  the  endor- 
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866  Bhould  not  sue  the  endorser;  and  that  ^^  the  contract 
between  the  two  consists  partly  in  the  written  endorse- 
ment, partly  in  the  delivery  of  the  bill  to  the  endorsee, 
and  partly  in  the  actual  understanding  and  intention  with 

which  the  delivery  was  made and  that  the  intention  of 

the  parties  may  be  gathered  from  the  words  of  the  parties, 
either  spoken  or  written."  To  the  same  eflect  is  Benton 
V.  Martin^  52  N.  Y.,  570.  No  question  was  raised  below 
as  to  the  power  of  Alspaugh,  the  cashier,  to  make  the 
agreement  alleged  by  the  defendant,  and  found  by  the 
jury  to  have  been  made  with  him,  at  the  time  of  the 
endorsement.  The  evidence  oifered  to  prove  the  agree- 
ment was  not  objected  to  by  the  plaintiff,  and  no  instruc- 
tions were  a\ked  from  the  court  on  this  point,  and  the 
issues  tendered  by  the  plaintiff  impliedly  admitted  the 
authority  of  Alspaugh  to  make  it.  The  objections  to 
other  of  the  evidence  of  the  defendant,  made  by  the  plaint- 
iff, are  untenable. 

There  was  no  error  in  the  rulings  of  the  court  below. 

No  Error. 
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J.  E.  RICHARDSON  and  wife  v.  E.  M.  REDD,  Administrator  of 

A.  J..BOYD,  etal. 

Partners — Right  to  Exemption — Consent  of  Copartner — 
Consent  of  Administrator  of  Deceased  Partner — Mar- 
ried Woman — Estoppel, 

1.  One  partner  is  not  entitled  to  his  exemption  from  an  execution 

on  a  judgment  against  the  partnership  without  the  consent 
of  his  copartners. 

2.  Surviving  partners  are  not  entitled  to  exemption  from  execu- 

tion on  a  judgment  against  the  partnership  without  the  con- 
sent of  the  administrator  of  a  deceased  partner. 

8.  Where  a  married  woman,  not  a  free  trader,  contributed  largely 
to  the  capital  of  a  firm,  and  was  dealt  with  by  the  partners 
as  a  copartner,  they  are  estopped  from  setting  up  that,  being 
a  married  woman,  and  not  a  free  trader,  she  was  incapable 
of  contracting  as  a  partner,  in  order  to  assert  a  right  to 
exemptions  in  partnership  property  without  her  consent. 

Civil  action,  tried  before  Norwood^  e/.,  at  January 
Term,  1896,  of  Rockingfiam  Superior  Court.  The  action 
was  brought  for  the  purpose  of  having  a  receiver  appointed 
for  the  Bojd  Manufacturing  Company,  (a  partnership  com- 
posed— before  its  dissolution  by  the  death  of  A.  J.  Boyd — 
of  A.  J.  Boyd,  S.  H.  Boyd,  G.  D.  Boyd,  and  Mrs  T.  A. 
Richardson,)  and  to  restrain  the  execution  sale  of 
partnership  pro])erty  by  the  defendant  Bank  of  Keids- 
ville,  on  a  judgment  rendered  in  1894.  The  defendant 
Redd  is  administrator  of  A.  J.  Boyd,  deceased.  A 
receiver  was  appointed,  a  reference  made  to  ascertain  the 
indebtedness,  priorities,  &c.j  and  from  a  judgment  con- 
firming the  report  of  the  referee,  the  defendants,  G.  D. 
Boyd  and  S.  H.  Boyd,  appealed.  The  facts  essential  to  an 
understanding  of  the  decision  of  the  Court  are  stated  in  the 
opinion  of  Associate  Justice  Fvrohks, 
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Messrs,  Johnston  <&  Johnston  and    II,  R.  Scott,  for  the 
plaintiffs. 

Mr.  A.  J,  Burton,  for  defendants  (appellants). 

FuRCHEs,  J. :  A.  J.  Boyd,  S.  H.  Boyd,  G.  D.  Boyd  and 
Mrs.  T.  A.  Richardson  were  the  individual  members  com- 
posing the  partnership  of  the  Boyd  Manufacturing  Com- 
pany. A.  J.  Boyd  is  dead  and  the  partnership  is  insolvent. 
The  Bank  of  Reidsville  has  recovered  a  judgment  against 
the  concern  for  a  partnership  debt,  sued  out  execution,  and 
is  trying  to  enforce  its  collection  by  a  sale  of  the  partner- 
ship property.  S.  H.  Boyd  and  G.  D.  Boyd  each  claim 
tluiir  personal  property  exemptions  out  of  the  partnership 
effects,  and  have  each  assented  to  the  other's  doing  so.  But 
Mrs.  Richardson  and  tlie  administrator  of  the  deceased 
partner  object,  and  the  question  is.  Can  S.  H.  Boyd  and 
G.  D.  Boyd  take  their  personal  property  exemptions  out  of 
the  partnersliip  effects,  against  the  consent  of  Mrs.  Rich- 
ardson and  the  administrator  Redd  ?  It  has  been  repeat- 
edly held  by  this  Court  that  one  partner  is  not  entitled  to 
this  exemption  witliout  the  consent  of  his  copartners. 
Stout  v.  McNeill,  98  N.  C,  1;  Scott  v.  Kenan,  94  N.  C, 
29() ;  Burns  v.  Harris,  67  N:  C,  140.  These  authorities 
dispose  of  the  case,  unless  there  is  some  reason  for  distin- 
guishing it  from  the  cases  cited.  This  the  defendants  S.  H. 
and  G.  1).  Boyd  undertake  to  do  by  saying  that  A.  J. 
BoN'd  is  dead  and  cannot  claim  his  exemption,  nor  can  he 
give  his  assent  to  their  doing  so ;  and  that  Mrs.  Richard- 
son is  a  married  v^'oman  now,  and  at  the  time  of  the  for- 
mation of  this  partnership,  and  was  not  and  is  not  a  free 
trader,  that  on  account  of  this  disability  she  was  not 
then  and  is  not  now  capable  of  contracting ;  that  this 
being  so,  her  individual  estate  needs  no  protection  against 
the  creditors  of  the  partnership;  that  in  fact  she  is  not   a 
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partner  and  never  has  been,  although  she  put  $5,000  in 
the  concern,  and  was  considered  and  treated  as  a  partner. 
It  does  not  become  necessary  that  we  should  determine 
the  relation  of  Mrs.  Richardson  to  this  concern,  further 
than  to  say  that  it  appears  from  the  case  that  she  put  five 
thousand  dollars  into  the  partnership,  and  must  have  some 
interest,  and  it  hardly  lies  in  the  mouths  of  those  who 
have  dealt  with  her,  as  a  partner,  to  set  up  her  coverture 
for  their  benefit.  We  have  discussed  Mrs.  Richardson's 
relation,  more  than  was  necessary,  for  the  purpose  of 
showing  that  the  reasoning  of  defendants,  as  to  why  she 
need  not  object,  that  she  needs  no  protection  for  her  indi- 
vidual estate  against  the  creditors  of  the  firm,  does  not 
apply  to  the  estate  of  A.  J.  Boyd.  And  when  it  comes  to 
a  consideration  of  his  interest,  it  is  contended  that  his 
estate  cannot  be  protected  because  he  is  dead,  and  can 
neither  object  nor  assent.  This  is  a  right  ingenious  way 
of  working  the  thing  out.  But  it  would  be  *'  to  stick  in  the 
bark  "  and  to  abandon  the  principle  upon  which  the  rule 
has  been  established,  to  sustain  the  contention  ot  these 
defendants  :  that  although  the  partnership  was  dissolved 
by  the  death  of  A.  J.  Boyd,  still  his  estate — his  adminis- 
trator— has  the  same  interest  in  its  effects,  and  is  under 
the  same  obligation  to  its  creditors,  that  A.  J.  Boyd  was 
when  living.  And  if  the  rule  was  founded  upon  the  prin- 
ciple of  equitable  lien  that  a  partner  has  in  the  partner- 
ship effects,  as  is  stated  in  Stout  v.  McNeill^  Bupra^  the 
estate — the  administrator  of  A.  J.  Boyd — is  as  much  inter- 
ested in  having  the  partnership  assets  applied  to  the  satis- 
faction of  the  partnership  debts  as  A.  J.  Boyd  would  be 
if  living.  So,  it  is  plain  to  see  that  the  reason  of  the  thing 
is  against  the  claim  of  these  defendants. 

But  if  we  should   not   be   <»:overned   by    the   reason   and 
spirit  of  the  law,  as  we  think  we  should,  but   conclude  to 
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"  stick  in  the  bark  "  and  be  governed  by  the  letter  of  the 
law,  we  find  these  defendants  in  no  better  condition.  The 
rule  is  that  they  are  not  entitled  to  this  exemption  "  with- 
out the  consent  of  the  other  partner  or  partners,"  and  it  is 
certain  that  A.  J.  Boyd  has  not  given  his  consent  to  the 
allowance  of  these  exemptions.  The  defendants,  S.  H. 
Boyd  and  G.  D.  Boyd  are  not  entitled  to   the   exemptions 

claimed,  and  there  is  no  error. 

No  Error.     Affirmed. 


BELLE  R.  BOYD  v.  E.  M.   REDD,  Administrator  of  A.   J. 

BOYD,  et  al. 

Action  to  Esiailiah  Resulting  TruHt— Proceedings  for  Allot- 
ment  of  Dower — Judgment — Estoppel, 

1.  The  judgment  in  a  special  proceediDg  for  the  allotment  of 
dower  to  a  widow,  was  intended  by  the  Statutes  (Section 
278.  2111  and  2112  of  The  Code)  to  be  and  is  conclusive  upon 
the  heirs,  devisees  or  other  claimants  who  may  be  luade  par- 
ties, as  to  the  title  of  the  husband  and  the  rights  of  the 
widow ;  therefore, 

2.^E8toppel8  being  mutual,  a  judgment  allotting  dower  to  a 
widow  in  all  the  lands  of  which  her  husband  died  seized 
in  a  proceeding  to  which  the  heirs  and  devisees  of  her  hus- 
band were  parties,  will  estop  the  widow  from  afterwards 
maintaining  an  action  to  subject  a  portion  of  the  lands  to  a 
parol  trust,  on  the  ground  that  her  husband  purchased  such 
lands  with  money  belonging  to  her. 

Civil  action,  tried  before  Xorwood^  «/.,  at  Spring  Term, 
1896,  of   KooKiN(iHAM   Superior   Court.     This   action  was 
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brought  by  Mrs.  Belle  Richardson  Boyd,  widow  of  A.  J. 
Boyd,  deceased,  against  the  administrator  of  said  Boyd, 
deceased,  to  recover  judgment  for  various  sums  of  money 
belonging  to  her  and  received  by  her  husband,  and  against 
the  heirs  and  devisees  of  her  husband,  to  have  them  declaied 
trustees  for  her  as  to  109  acres  of  land  in  the  town  of  Reids- 
ville,  the  complaint  alleging  that,  out  of  a  specified  sum 
of  money  collected  for  her  by  her  late  husband,  he  invested 
the  larger  portion  in  said  land,  taking  title  to  himself. 
The  action  was  begun  on  16th  July,  1895.  Previously  she 
had  filed  her  petition  for  dower,  and  among  the  lands  alleged 
in  the  petition  to  belong  to  her  husband,  and  out  of  which 
she  claimed  dower,  was  the  tract  of  land  mentioned  in  the 
complaint  in  this  action.  On  May  6,  1895,  the  final  judg- 
ment in  the  proceedings  for  allotment  of  dower  was  entered, 
which  confirmed  to  her,  as  a  part  of  her  dower,  a  portion  of 
the  109  acre  tract  sought  in  this  action  to  be  subjected  to 
this  trust.  The  administrator,  heiis,  and  devisees  and 
creditors  having  docketed  judgment  wers  parties  defend- 
ant to  the  special  proceeding  for  dower. 

The  answer  of  the  defendant  Redd,  administrator,  c.  t.  «., 
of  A.  J.  Boyd  to  the  complaint  contains  the  following 
paragraphs  which  furnish  a  statement  of  the  facts  and 
defenses  relied  on  : 

"  For  second  defense.  8.  That  the  plaintiff  ought  not 
to  be  allowed  to  say,  '  that  out  of  the  sum  of  $1,333.33, 
derived  from  the  sale  made  to  John  A.  Smith  as  aforesaid, 
the  sum  of  $0'i)  s  invested  by  said  A.  J.  Boyd,  plaintiff's 
husband,  (and  tiJe  lakori  fo  himself  instead  of  to  her,)  for 
said  lands,  as  alleged  in  paragraph  10  of  the  complaint, 
because  she  alleged  in  a  petition  duly  filed  by  her  in  a 
special  proceeding  lately  begun  in  said  superior  court  for 
the  County  of  Rockingham  aforesaid  for  the  purpose  of 
having  her  dower  allotted  in  the  lands  of  which  her  said 
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husband  died  seized,  entitled  Belle  R.  Boyd  against  S.  H. 
Boyd  and  others,  wherein  the  parties  to  said  proceedings 
are  parties  to  this  action,  that  her  husband  was  at  the  time 
of  his  death  seized  in  fee-simple  of  said  lands  mentioned 
and  described  in  paragraph  10  of  the  complaint,  and  divers 
other  parcels  of  land  are  likewise  mentioned  in  said  peti- 
tion ;  and  that  in  said  proceedings  for  allotment  of  her 
dower  aforesaid,  the  same  was  set  apart  to   her  out  of  the 

lands  described  in  the  complaint,  covering a^res  thereof, 

and  said  allottment  was  duly  confirmed  on  motion  of  the 
plaintiff,  as  will  fully  appear  by  reference  to  the  judgment- 
roll  in  said  proceedings,  which  [will]  be  produced  at  the 
trial  of  this  action,  and  when  produced  will  be  asked  to 
betaken  as  a  part  of  this  answer,  and  same  is  pleaded  in 
estoppel  of  this  action.' 

"  For  third  defense.  9.  That  the  plaintiff  ought  not  to 
be  admitted  to  say,  Hhat  out  of  the  sum  of  $1,333.33» 
derived  from  the  sale  made  to  John  Smith  as  aforesaid, 
the  sum  of  $910  was  invested  by  said  A.  J.  Boyd,  plaintiflT's 
husband,  (and  title  taken  to  himself  instead  of  to  her,)  for 
said  land,  as  alleged  in  paragraph  10  of  the  complaint, 
because  in  a  special  proceeding  begun  in  the  superior  court 
of  said  Coiintv  of  Kockin^rham,  entitled  E.  M.  Redd^ 
administrator  d.  h.  ??.,  with  the  will  annexed  of  A.  J.  Boyd^ 
against  Belle  R.  Boyd  and  others,  by  issuing  of  a  summons 
on  the  24th  day  of  December,  1894,  duly  served  on  Belle 
R.  Boyd,  plaintiff  herein,  requiring  her  to  appear  at  the 
office  of  the  clerk  of  said  court  in  Went  worth,  in  said 
County  of  Rockingham,  on  the  '7th  day  of  January,  1895, 
and  answer  or  demur  to  the  petition  to  be  filed  in  said 
office,  which  petition  was  duly  filed  in  said  special  proceed- 
inirs  on  the  7th  dav  of  Januarv,  1895,  in  which  it  was 
alleged  that  said  A.  J.  Boyd  was  at  the  time  of  his  death 
seized  in  fee-simple  of  said  lands  mentioned  in  paragraph  10 
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of  the  complaint  in  this  action,  and  divers  other  tracts 
or  parcels  of  land  are  likewise  mentioned  in  said  petition, 
aud  the  relief  demanded  therein  was  that  said  lands  be  sold 
to  make  assets  to  pay  the  debts  of  said  A.  J.  Boyd,  &c., 
tbe  said  E.  M.  Redd,  this  defendant,  having  been  duly 
appointed  and  qualified  as  administrator  as  aforesaid,  and 
the  said  Belle  R.  Boyd  failed  to  appear  and  answer  or 
demur  to  said  petition  or  complaint.  A  decree  was  duly 
made  therein  on  the  7th  day  of  October,  1895,  empower- 
ing said  E.  M.  Redd,  as  administrator  as  aforesaid,  to  sell 
Baid  lands,  except  the  dower  theretofore  allotted  to  the 
plaintiff,  as  alleged  in  paragraph  8  of  this  answer,  and  all 
of  tbe  parties  to  this  action  were  parties  to  said  special 
proceedings,  the  judgment-roll  of  which  will  be  produced 
at  the  trial  of  this  action,  and  when  produced  will  be  asked 
to  be  taken  as  a  part  of  this  answer,  and  same  is  pleaded 
in  estoppel  of  tliis  action.'  " 

The  plaintiff.  Belle  R.  Boyd,  replying  to  the  new  matters 
of  defense  set  up  in  defendant's  answer,  said  : 

"  1.  That  as  to  the  plea  of  estoppel,  set  up  in  paragraphs 
8  and  9  of  saidanswer,  it  should  not  bar  the  plaintiff's  recov- 
ery in  this  suit,  for  the  reason  tliat,  when  said  suits  were 
brought  and  which  are  now  pleaded  as  an  estoppel,  and 
long  thereafter,  plaintiff  was  utterly  ignorant  of  lier  legal 
and  equitable  rights  sought  to  be  enforced  in  this  suit  ; 
that  it  h  true  she  was  fully  coi>nizant  of  all  the  facts  set 
forth  in  her  complaint,  out  of  which  said  legal  and  equit- 
able rights  arise,  but  that  she  had  not  related  them  to  her 
lawyer  nor  taken  any  counsel  in  regard  to  them,  at  the 
time  of  the  bringing  of  said  special  proceedings,  and  until 
some  time  thereafter,  being  under  the  impression  and 
belief  that,  notwithstanding  said  real  estate  mentioned  in 
the  complaint  was  purchased  with  her  money,  that,  inas- 
much as  her  husband  had  taken  the  title  to  himself  instead 
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of  to  her,  (a  fact  she  did  not  know  until  after  his  death,) 
she  was  without  any  legal  or  equitable  rights  in  the  mat- 
ter, and  would  be  forced  to  accept  things  as  they  were  ; 
and  that  it  was  under  this  impression  that  she  filed  her 
petition  for  dower,  in  which  she  alleged  the  property  men- 
tioned in  the  complaint  in  this  cause  to  be  the  fee-simple 
estate  of  A.  J.  Boyd,  and  that  by  so  doing  she  has  in  no 
way  lessened  or  impaired  the  rights  of  the  creditors  of  A.  J. 
Boyd  ;  but  if  said  special  proceedings  are  allowed  to  be 
used  and  pjeaded  as  an  estoppel  upon  her,  to  defeat  her 
greater  rights  set  up  in  this  suit,  great  injury  and  damage 
will  be  done  to  her;  that  as  soon  as  she  was  informed  by 
her  attorneys  of  her  legal  and  equitable  rights,  arising  out 
of  the  facts  set  forth  in  her  complaint  in  this* cause,  she  at 
onCe  and  without  delay  instituted   this  suit ;   that  it   will 

be and  wrong  and   defeat  the  ends  of  justice,  for 

the  defendant  to  be  permitted  to  take  such  a  technical 
advantage  of  the  plaintiff.  And,  further,  plaintiff  alleges, 
at  the  bringing  of  this  suit  the  said  dower  suit  was  then 
■  pending  and  undetermined,  and  did  not  go  to  judgment 
until  .long  after  the  bringing  of  this  suit,- and  that  the 
land  laid  off  to  her  as  dower  in  said  suit  is  covered  by  the 
land  mentioned  in  this  suit.  For  the  same  reasons  set 
forth,  plaintiff  did  not  file  an  answer  in  the  suit  of  E.  M. 
Redd,  administrator  as  aforesaid,  to  sell  the  real  estate  of 
A.  J.  Boyd  ;  and  though  true  E.  M.  Redd,  in  his  petition, 
asked  that  the  real  estate  mentionpd  in  this  suit  be  sold, 
together  with  other  real  estate  nientioned  in  said  pet' 'io.\ 
the  same  was  not  offered  for  sale  and  has  not  been  soKI, 
and  such  of  the  other  real  estate  as  is  therein  asked  to  be 
sold,  though  offered  for  sale  on  the  30th  day  of  November, 
1S95,  has  not  as  yet  been  sold  and  confirmed  by  the 
court,  hence  said  special  proceeding  is  not  res  adjudicaia, 
ibut  is  still   wholly  within   the  breast  of   the  court  and  sub- 
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ject  to  its  orderft  and  decrees  ;  and  that  in  this  suit  has  since 
its  institution  (July,  1895)  9^  lis  pendens  of  the  plaintiflfs 
claim  has  been  filed,  and  all  orders,  decrees  and  proceedings 
had  and  done  in  said  two  special  proceedings  mentioned  are 
subordinate  to  any  orders  or  decrees  that  may  be  made  in 
this  suit ;  that  said  administration  has  not  been  wound  up 
and  no  debts  paid  off  by  said  administrator,  and  the  rights. 
of  no  purchasers,  creditors  or  innocent  parties  will  or  can 
be  aifected  by  the  results  of  this  suit." 

In  deference  to  an  intimation  by  his  Honor  that  he 
should  hold  that  the  plaintiff  was  estopped  to  maintain  her 
action,  she  submited  to  a  non-suit  and  appealed. 

Me^ssrs.  John  T,  Pannill  and  Glenn  c&  Manly ^  for  appel- 
lant. 

Mr.  H.  R.  Scott ^  for  appellee. 

Avery,  J. :  A  widow  is  entitled  to  dower  in  one-third  of 
the  legal  or  equitable  estate  in  lands  of  which  her  husband 
was  seized  in  fee  at  any  time  during  coverture,  {The  Code^. 
Section  2103,)  and  the  husband  is  generally  deemed  seized 
of  any  land  "when  he  may  have  had  any  right,  title  or 
interest  in  the  inheritance."  The  Code^  Sec.  1281  (12). 
Where  no  agreement  is  made  between  the  widow  and  the 
heirs  or  devisees,  the  statute  requires  that  she  shall  insti- 
tute a  special  proceeding  and  that  the  heirs  and  devisees 
and  other  persons  in  possession  of  or  claiming  estates  in 
lands  out  of  which  she  seeks  to  have  dower  allotted  shall 
be  made  parties.  The  Code^  Sei^s.  2111  and  2112.  If  it 
had  never  been  expressly  so  held  it  would  be  obvious  from 
an  examination  of  the  statutes  already  referred  to  and  the 
other  provisions  of  The  Code,  (Sections  278,  et  seq.)  that 
these  special  proceedings  for  the  allotment  of  dower  were 
intended  to  be  prosecuted  to  a  judgment,  which  should  be 
binding  and  conclusive,  as  to  the  title  of  the  husband  and; 
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the  right  of  the  wife  growing  out  of  his  estate,  upon  the 
heirs  and  devisees,  as  well  as  upon  other  claimants  who 
might  be  made  parties.  The  very  fact  that  persons  in  the 
adverse  possession,  or  claiming  adversely,  are  required  to 
be  made  parties,  is  evidence  of  the  purpose  of  the  Legisla- 
ture to  conclude  them  by  a  judgment  in  the  proceeding. 
Estoppels  must  be  mwintilj  {Springer  v.  Shavender^  decided 
at  this  Term)  and  if  the  heirs  or  devisees  are  concluded 
from  denying  her  right  in  the  land  allotted,  she  can 
not  be  heard  to  deny  the  admissions  in  the  plea^liugs 
as  to  their  rights  in  the  portion  not  assigned  to  her. 
The  special  proceeding  is  a  controversy  instituted  for 
the  purpose  of  determining  the  relative  rights  of  the  widow 
and  the  heirs.  The  plaintiif,  as  widow  of  A.  J.  Boyd, 
had  obtained  presumably  a  larger  allotment  of  dower  by 
alleging  in  her  petition,  as  was  admitted  by  the  heirs,  that 
her  husband  was  seized,  among  others,  of  the  very  tract  of 
land  in  which  she  now  seeks  as  against  the  same  heirs  to 
set  up  a  parol  trust  on  the  ground  that  the  purchase-money 
was  paid  by  her  husband,  in  part  at  least,  out  of  funds 
accruing  from  the  sale  of  her  own  separate  real  estate. 
The  land  allotted  as  dower  to  a  widow  is  not  subject  to 
the  payment  of  the  husband's  debts  during  her  life,  (T'A^ 
6W^,  Sec.  2105,)  and  as  the  law  allows  the  personal  repre- 
sentative, on  showing  the  insuflScicncy  of  the  personal  assets, 
to  sell  any,  or,  if  necessary,  all  of  the  real  estate  of  the 
decedent,  outside  of  the  dower,  to  pay  the  debts  and  charges 
^f  administration,  {The  Code^  Sections  1436  to  1444,)  the 
creditors  for  whom  he  acts  are  interested  in  maintaining 
the  stability  of  a  decree  which  aifects  their  rights.  The 
final  decree  confirming  the  allotment  of  dower  was  entered 
May  6,  1S92,  and  this  action  was  not  brought  till  the 
16th  day  of  July  thereafter.  When  the  plaintiff  brought 
her  action,  therefore,  it  had  been  adjudged  in  a  proceeding 
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in  a  court  of  competent  jurisdiction,  wherein  the  heirs-at- 
law  and  devisees  of  her  husband  were  parties  defendant  as 
thej  are  in  this  action,  that  her  husband  was  seized  of  the 
land  of  which  she  now  claims  to  be  equitable  owner  in  her 
own  right,  and  that  on  his  death  it  descended  to  his  heirs 
and  devisees  subject  to  her  dower.  In  consequence  of  this 
adjudication  of  seizin  on  the  part  of  her  husband,  the 
value  of  her  dower  was  increased  p^ro  tanto.  After  deriving 
such  advantage  from  the  allegation  and  admission  of  her 
husband's  ownership  in  a  controversy  with  the  same  par- 
ties as  heirs-at-law  and  devisees,  she  will  not  be  heard, 
when  such  proceeding  is  pleaded  as  an  estoppel,  to  main- 
tain an  action  founded  upon  the  allegation  that  the  find- 
ings which  constituted  the  basis  of  the  decree  in  that  pro- 
ceeding w^ere  untrue.  Springer  v.  Shavender^  supra.  The 
plaintiff  is  clearly  estopped  from  setting  up  the  parol  trust, 
and  on  the  trial  abandoned  her  claim  to  other  relief 
demanded.  The  judgment  of  the  court  below  is  therefore 
affirmed. 

Affirmed. 
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W.  M.  MOORE  V.  JOHN  C.  BYRD. 

Ejectment — Taxation — Constitutional  Statute — Tax  Title 
— Evidence —  Tax  Deed  Prima  Facie  Evidence  of  Title. 

1.  The  collection  of  taxes  upon  real  estate  being  in  the  nature  of 

a  proceeding  in  rem^  and  each  tract  of  land  being  under  a 
liability,  which  it  cannot  escape,  to  contribute  its  pro  rata 
to  the  support  of  the  government,  it  is  competent  for  the 
Legislature  to  make  the  deed  executed  by  the  sherifT  to  one 
who  has  purchased  under  the  Staters  preferred  lien  a  prima 
facie  title.    Hence, 

2.  Sec.  74  of  Ch.  187,  Acts  of  1887  (which  is  the  same  as  Sec.  66,  Ch. 

119,  Acts  of  1805)  is  not  in  conflict  with  the  Constitution  in 
providing  that,  in  actions  to  recover  land  on  title  based  on 
tax  deed,  the  person  claiming  adversely  to  the  tax  deed 
must,  in  order  to  defeat  the  tax  title,  prove  either  that  the 
property  was  not  subject  to  taxation  for  the  year  named  in 
the  deed,  or  that  the  taxes  had  been  paid  at  the  time  of  the 
sale. 

3.  Since  such  statute  makes  the  sheriff's  tax  deed  prima  facie  evi- 

dence of  title,  the  purchtiser,  as  plaintiff  in  ejectment,  is 
entitled  to  recover  upon  proof  of  the  tax  deed  conveying  the 
land,  if  defendant  introduces  no  evidence  of  his  title  and  of 
his  having  paid  the  taxes  for  which  the  land  was  sold. 

Action  to  recover  land,  tried  before  Timherlake^  «/.,  and 
a  jnry,  at  Fall  Term,  1894,  of  Yancey  Superior  Court.  His 
Honor  directed  a  verdict  for  the  defendant,  and  plaintiflT 
appealed. 

The  facts  are  stated  in  the  opinion  of  AsBOciate  Justice 
Clark. 

Mr.  E,  J.  Justice^  for  defendant  (appellee). 
No  counsel,  contra, 

Clark,  J. :  The  real  estate  in  controversy  was  sold  for 
non-payment  of  taxes  as  the  property  of  S.  M.  Kiddle,  and 
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after  the  lapse  of  one  year,  it  not  being  redeemed,  the 
sheriff  executed  a  deed  to  the  purchaser  who  is  the  plaint- 
iff herein.  This  is  an  action  of  ejectment  for  the  premises 
brought  against  the  defendant  in  possession,  who  was  not 
shown  to  be  holding  under  Riddle  or  in  privity  with  him. 
The  plaintiff  introduced  the  sheriff's  deed  and  evidence  as 
to  rents  and  profits.  The  defendant  introduced  no  evi- 
dence, and  the  court  directed  verdict  for  the  defendant. 

The  difficulty  of  obtaining  a  good  title  under  a  sale  for 
non-payment  of  taxes,  by  reason  of  the  many  refinements 
and  technicalities  formerly  existing,  was  such  iliat  the  col- 
lection of  taxes  upon  real  estate  practically  could  not  be 
enforced  unless  the  owner  thereof  would  volunteer  to  pay 
them,  and  the  Legislature,  in  1885,  Ch.  238,  appointed  a 
tax  commission  to  report  a  more  stringent  law  by  which 
the  collection  of  taxes  could  be  more  generally  and  impar- 
tially enforced,  and  the  report  of  this  commission,  with 
some  modifications,  was  adopted  into  Chapter  137,  Acts 
1887,  and  its  provisions  have  been  re-enacted  by  each  suc- 
ceeding Legislature,  with  slight  change  if  any,  and  are  now 
found  in  Chapter  119,  Acts  1895.  One  of  these  provisions, 
to  be  found  in  Section  66  of  this  Act  of  1895  (being  Sec- 
tion 74  of  the  aforesaid  Act  of  1887)  is  as  follows  :  "  And 
in  all  controversies  and  suits  involving  the  title  of  real 
property  claimed  and  held  under  and  by  virtue  of  a  deed 
made  substantially  as  aforesaid  by  the  sheriff,  the  person 
claimingtitleadversetothe  title  conveyed  by  suchdeed  shall 
be  required  to  prove,  in  order  to  defeat  the  said  title, 
either  that  the  said  property  was  not  subject  to  taxation 
for  the  year  or  years  named  in  the  deed,  or  that  the 
taxes  had  been  paid  before  the  sale, but  no  per- 
son shall  be  permitted  to  question  the  title  acquired  by  the 
sheriff's    deed  without  first   showing  that  he  or  the  person 

under  whom  he   claims  title  had   title  to  the  property    at 
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the  time  of  the  Bale,  and  that  all  taxes  due  upon  the  prop- 
erty have  been  paid  by  such  person  or  the  persons  under 
whom  he  claims  title  as  aforesaid."  There  are  safeguards 
and  exceptions  in  the  provisos  to  this  Section,  and  protec- 
tion as  to  those  under  disability  is  provided  for  by  Section 
69,  but  these  points  are  not  material  to  be  considered 
here.  Section  71  expressly  makes  the  Act  applicable  when 
the  land  is  sold  under  the  tax  lien  in  the  name  of  other 
than  the  true  owner,  subject,  of  course,  to  the  true  owner's 
right  to  show  that  he  had  discharged  the  State's  lien. 
There  is  no  constitutional  inhibition  disabling  the  Legisla- 
ture from  passing  this  Act,  and  the  courts  must  administer 
its  plain  provisions.  The  collection  of  taxes  upon  real  estate 
is  in  the  natare  of  a  proceeding  in  rem^  each  tract  of 
land  being  under  a  liability,  not  to  be  evaded,  to  contrib- 
ute it&pro  rata  to  the  support  of  government,  and  it  ie 
competent  for  the  Legislature  to  make  the  deed  executed 
to  one  who  has  purchased  under  the  State's  preferred  lien 
R  prima  facie  title.  There  is  no  hardship  in  this,  for  the 
State,  having  the  ultimate  title  to  the  soil,  (as  is  shown  by 
the  doctrines  of  eminent  domain  and  escheats,)  and  its  lien 
for  taxes  being  preferred  to  all  others,  its  rights  as  such 
lienor,  when  transferred  by  deed  to  the  purchaser  at  a  sale 
for  non-payment  of  taxes,  can  only  be  defeated  by  one  who. 
shows  that  he  had  the  true  title  at  the  time  of  the  tax-sale, 
and  that  the  sale  under  the  State's  preferred  lien  upon  the 
land  in  question  for  the  taxes  did  not,  in  spite  of  the  deed, 
pass  the  title  to  the  grantee,  because  he,  the  defendant,  had 
discharged  said  lien.  If  this  were  not  so,  the  State 
could  not  collect  taxes  on  anv  land  whose  true  owner  is 
unknown,  or  where  the  title  is  in  controversv.  The 
State's  lien  is  in  rem.  Taxes  being  public,  every  one  is 
fixed  with  notice  of  the  lien  upon  his  real  estate  for  taxes, 
and  must    always  know    whether  he  has    discharged  such 
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lien  or  not.  By  Section  237  of*  The  Code  a  defendant  in 
an  action  of  ejectment  is  required  to  give  bond  before  he 
is  "  permitted  to  plead,  answer  or  demur."  In  this  case, 
before  the  defendant  is  permitted  to  question  the  title 
acquired  by  the  State  by  virtue  of  its  lien  on  the  rem  for 
taxes  and  conveyed  by  it  to  the  plaintiff,  the  defendant  is 
required  to  show  that  he  had  title  and  had  paid  off  the 
State's  lien  on  the  land.  This  may  be  a  strong  measure, 
but  the  Legislature  has  deemed  it  a  necessary  one,  and  they 
are  the  sole  judges  thereof.  One  who  has  failed  to  dis- 
charge the- lien  he  owes  the  State  for  the  taxes  due  and 
unpaid  on  his  land,  cannot  complain  that  the  State 
has  transferred  to  another,  who  has  paid  off  such  incum- 
brance, its  prior  lien,  and  that  he  cannot  be, heard  in  the 
State's  court,  when  thus  in  default,  to  contradict  the  title 
conveyed  to  the  purchaser  under  such  lien.  The  act  does 
not  defeat  the  defendant's  title  but  chansjes  the  burden  of 
proof,  as  it  is  always  in  the  power  of  the  Legislature  to  do, 
by  requiring  the  party  in  possession,  claiming  adversely 
to  the  deed  executed  under  the  State's  authority,  to  show 
that  he  has  discharged  the  State's  lien  for  taxes.  In  this 
case,  the  plaintiff  having  produced  his  tax-title,  it  was 
incumbent  on  the  defendant  under  the  plain  terms  of  the 
statute  to  negative  \\\q  prima  facie  title  thus  made  out  by 
the  plaintiff,  by  showing  title  in  himself,  rebutting  the 
presumption  created  bylaw,  and  allowed  to  be  rebutted, 
and  that  he  had  paid  off  the  lien  for  taxes.  Whether  the 
land  is  sold  as  property  of  the  true  owner  or  as  another's, 
the  true  owner  has  one  year  in  which  to  pay  or  tender  the 
statutory  amount.     The  verdict  should  beset  aside. 

New  Trial. 
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J.  D.  CLARK  V.  J.  A.  RIDDLE. 

* 
Discretionary  Power   of  Siipreme  Court — New  Trial — 

Nevjly  Discovered  Testimmiy. 

In  the  discretion  of  this  Court  a  motion  for  a  new  tri&l  on  accoont 
of  newlj''  discovered  testimony  will  be  granted. 

Civil  action,  tried  at  Fall  Term,  1895,  of  Mitchell 
Superior  Court,  before  Bryan^  «/.,  and  a  jury.  The 
defendant  appealed  from  the  judgment  in  favor  of  the 
plaintiff,  and  in  this  Court  moved  that  a  new  trial  be 
ordered  for  newly  discovered  testimony. 

Messrs.  J,    W,  Bowman  and   Battle  <&  Mordecai^  for 
defendant,  (appellant). 
No  counsel,  contra. 

Avery,  J. :  In  the  exercise  of  the  discretionary  power 
vested  in  the  Court,  it  is  ordered  that  a  new  trial  be 
granted  on  account  of  newly  discovered  evidence.  .  Such 
orders  are  made  in  this  Court,  as  in  the  court  below,  for 
no  other  reason  than  that  we  think  the  endsof  justice  will 
be  best  subserved  by  taking  that  course,  and  are  never 
therefore  to  be  treated  as  precedents.  Sledge  v.  Elliott^ 
116  N.  C,  712  ;  Brown  v.  Mitchell,  102  N.  C,  347. 

New  Trial. 


N.  C]  FEBRUARY  TERM,  189t^.  693 


Harvey  v.  Improvement  Company. 


W.    S.    HARVEY,    Trustee     v.    THE   LINVILLE     IMPROVE- 
MENT COMPANY,  et  al.         * 

Corporations — Stockholders — "  Pooling  "  Stock,  Illegality 

of — Public  Policy. 

1.  Every  stockholder  of  a  corporation,  in  person  or  by  proxy, 

must  be  free  to  vote  as  he  deems  best  for  the  interests  of  the 
corporation,  and  any  combination  or  device  by  which  any 
number  of  stockholders  attempt  to  place  the  voting  of  their 
shares  in  the  irrevocable  power  of  another  is  against  public 
policy.    Hence, 

2.  An  agreement  between  stockholders  holding  a  niajority  of  the 

shares  of  a  corporation  to  '*  pool  '^  their  stock  by  transferring 
it  to  trustees  to  be  voted  at  corporate  meetings,  and  to 
pledge  it  as  collateral  for  loan«>,  is  illegal  and  voidable  as 
against  public  policy. 

Action  for  an  injunction  and  other  relief,  by  W.  S. 
Harvey,  Trustee,  against  the  Linville  Improvement  Com- 
pany, Hugh  MaeRae  and  others,  pending  in  Caldwell 
County,  and  heard,  on  motion,  before  Timherlake,  e/.,  at 
Biirnsville,  on  May  22,  1895,  upon  complaint,  used  as  an 
aflBdavit,  and  upon  other  affidavits  and  documents  adduced 
in  behalf  of  plaintiff  and  defendants.  His  Honor  refused 
the  injunction  and  rendered  the  following  judgment,  in 
which  the  facts  are  succinctlv  stated  : 

"  This  cause  coming  on  to  be  heard  before  me,  in  Cham- 
hersy  at  Burnsville,  N.  C,  on  Wednesday,  the  22d  day  of 
May,  1895,  that  day  having  been  set  by  consent  of  all  par- 
ties for  the  hearing,  in  lieu  of  the  20th  of  May,  upon  the 
order  heretofore  made  by  me  requiring  the  defendants, 
Hugh  MacRae,  John  F.  Divine  and  T.  B.  Lenoir  to  show 
cause  why  an  injunction  should  not  issue  enjoining  them 
from  voting  certain   shares   of  the  stock  of  said   Linville 
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Improvement  Company,  alleged  in- the  complaint  to  have 
been  purchased  by  the  plaintiff  from  Wallace  Hahn,  D.  G. 
Worth  and  S.  T.  Kelsey,  and  requiring  the  defendant,  the 
said  Linville  Improvement  Company,  to  show  cause  why 
an  injunction  should  not  issue  enjoining  it  and  its  officers 
*rom  signing,  issuing,  selling,  or  otherwise  disposing  of 
any  of  the  bonds  of  the  Company  mentioned  in  the  com" 
plaint,  and  from  selling,  conveying  or  encumbering  in  any 
way  any  real  or  personal  property  of  the  said  Company ; 
and  having  been  heard  upon  the  complaint,  used  by  the 
plaintiff  as  an  affidavit,  and  upon  the  other  affidavits  pro- 
duced in  writing  before  me,  and  upon  argument  of  counsel 
for  the  plaintiff  and  for  the  defendants,  except  the  defend- 
ant T.  F.  Parker,  who  was  represented  by  the  counsel  for 
the  plaintiff:  It  is  now  found  and  declared  by  the  court* 
that  the  defendant,  T.  B.  Lenoir,  instituted  the  action  now 
pending  in  the  superior  court  of  Mitchell  county  against  the 
defendant  corporation,  in  which  the  receiver  was  appointed* 
in  good  faith  and  upon  the  advice  of  his  counsel,  for  the  pur- 
pose of  recovering  a  debt  due  him  as  executor  of  Walter  W. 
Lenoir  and  without  any  combination  or  confederation  with 
any  of  the  other  defendants ;  that  it  is  not  true  that  he  and 
the  said  Hugh  MacRac  and  Donald  MacRae,  or  either  of 
them,  circulated  among  the  other  stockholders  unfounded 
statements  affecting  the  integrity  of  the  officers  of  the 
Company  or  its  condition,  to  create  any  feeling  of  distrust 
or  alarm  among  them  for  their  investments;  that  it  is 
true  the  maioritv  of  the  stockholders  in  the  defendant 
corporation,  including  the  said  Wallace  Ilahn,  David  G- 
Worth  and  S.  T.  Kelsey,  executed  an  agreement — a  copy 
of  which  is  attached  to  the  complaint  and  called  the  '  pool 
agreement' — for  the  purposes  of  borrowing  money  to  pay 
off  the  debts  of  the  Company,  and  that  the  defendants, 
Hugh  MacRne,  T.  B.  Lenoir  and  John  F.  Divine,  trustees 
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named  in  said  '  pool  agreement,' have  actually  borrowed 
the  sum  of  nine  thousand  dollars,  upon  the  pledge  of  all 
of  the  stock  conveyed  to  them  by  said  'pool  agreement,' 
including  the  stock  which  was  owned  by  the  said  Hahn, 
Worth  and  Kelsey,  which  the  plaintiff  claims  to  have  pur- 
chased from  the  said  parties,  for  the  purpose  of  paying  the 
debts  of  the  said  Company,  and  upon  the  pledge  of  all  of 
the  said  stock  included  in  the  said  agreement,  and  that 
this  was  done  before  the  said  Harvey  purchased  the  said 
stock,  and  that  the  said  money  is  now  owing  and    unpaid. 

''  That,  at  an  adjourned  meeting  of  the  stockholders  of 
the  said  Company,  held  at  Hickory,  N.  C,  on  the  26th  of 
September,  1894,  at  which  were  present,  either  in  person 
or  by  proxy,  over  fourteen  hundred  shares  of  the  capital 
stock  of  the  said  Company,  out  of  a  total  issue  of  fifteen 
hundred  shares,  a  resolution  was  adopted,  by  a  majority 
vote  of  all  of  the  stock  present,  to  issue  first-mortgage 
bonds  to  the  amount  of  sixty  thousand  dollars,  secured  by 
a  mortgage  upon  a  part  of  the  property  of  said  Company, 
for  the  purpose  of  paying  off  the  debts  of  the  Company, 
and  getting  it  and  its  property  released  out  of  the  hands 
of  the  receiver ;  that  at  this  meeting  the  said  stouk  was 
voted  by  the  stockholders  themselves,  or  by  their  proxies, 
and  was  not  voted  or  controlled  in  any  way  under  the  '  pool 
agreement,'  or  by  the  trustees  therein. 

"It  was  admitted  on  the  part  of  the  plaintiff  that  he  had 
an  option  for  the  purchase  of  a  sufficient  number  of  shares 
of  the  capital  stock  of  the  Company  to  gave  him  a  majority 
thereof,  and  intended  to  purchase  the  same,  provided  he 
could  get  coitrol  of  the  Company. 

"That  this  action  has  been  brought  by  the  plaintiff  to 
have  the  'said  'pool  agreement'  and  the  said  issue  of 
bonds  declared  invalid,  in  order  that  he  may  purchase  said 
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majority  of  the  capital  stock  of  the  said  Company  and 
obtain  the  control  thereof. 

*'  It  18  thereupon  ordered  and  adjudged  by  the  court, 
that  the  plaintiff's  motion  for  an  injunction  be  and  the 
same  is  hereby,  in  all  respects,  denied." 

The  "pooling"  agreement  referred  to  in  the  judgment 
was  as  follows  : 

''  Whereas,  the  Linville  Improvement  Company  is  in- 
debted to  various  persons  in  large  sums  of  money,  and  is  now 
in  the  hands  of  a  receiver,  appointed  by  a  decree  of  the 
superior  court  of  the  County  of  Mitchell  in  the  State  of 
North  Carolina;  and  wliereas  the  undersigned,  who  are 
stockholders,  and  some  of  whom  are  also  creditors  of  the  said 
Company,  are  desirous  to  extricate  the  Company  from  its 
present  financial  embarrassment,  pay  off  its  debts,  and  ena- 
ble it  to  resume  its  operations,  now  therefore  we,  the 
undersigned,  stockholders  of  the  Linville  Improvement 
Company,  have  agreed,  and  do  hereby  agree  with  each  other 
as  follows : 

"  That,  for  the  purpose  herein  set  forth,  we  will  pool  of 
the  stock  of  the  said  Company  owned  by  us  respectively, 
and  will  transfer  the  same  to  John  S.  Divine,  T.  B.  Lenoir 
and  Hugh  MacRae,  to  be  held  by  them  and  their  succes- 
sors upon  the  trusts  and  for  the  purposes  herein  declared. 
The  said  trustees  shall  give  proper  receipts  for  the  stock  so 
transferred  to  them.  The  saitl  trustees  shall  have  power 
to  vote  the  said  stock  so  transferred  to  them  in  all  meetings 
of  the  stockholders  of  said  Company,  to  borrow  money  to 
pay  off  and  discharge  the  present  indebtedness  of  the  Com- 
pany and  to  pledge  the  stock  so  held  by  them,  or  any  part 
of  it,  as  collateral  security  for  the  money  so  borrowed. 

'*  If  any  vacancv  amonj?  the  said  trustees  shall  occur  at 
any  time,  the  same  shall  be  filled  by  the  votes  of  the  hold. 
ers  of  the  majority  of  the  stock  represented  in  the  agree 
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raent.  And  the  holders  of  the  majority  of  such  stock  shall 
have  the  right,  whenever  they  see  proper  to  do  so,  to 
instruct  the  said  trustees  how  to  vote  upon  matters  aris- 
ing, or  to  arise,  in  any  meeting  of  the  stockholders  of  said 
Company.  Any  one  or  two  of  the  said  trustees  may  vote 
the  entire  stock  so  transferred  to  them  in  any  meeting  of 
the  stockholders  of  said  Company,  being  so  duly  authorized 
in  writing  by  the  other  or  others. 

"  Any  one  or  more  of  the  said  trustees,  or  of  their  suc- 
cessors herein,  may  at  any  time  be  removed,  and  their 
places  filled  by  a  vote  of  the  majority  of  the  stock  herein 
represented.  All  stockholders  shall  at  once  pay  up  all 
unpaid  subscriptions  owing  to  the  Company  on  the  stock 
held  by  them.  A  meeting  of  the  stockholders  executing 
thi«  agreement  may  be  called  by  the  trustees  at  any  time 

upon  days'  notice,  and  shall  be  called  by  them  upon 

like  notice  at  any  time,  upon  request  of  any  three  or  more 
of  the  stockholders  executing  this  agreement;  and  in  all 
such  meetings,  a  majority  of  the  said  stock  being  present 
in  person  or  by  proxy,  shall  be  a  quorum  ;  and  any  action 
taken  b}'  them  shall  be  binding  on  all. 

"  This  agreement  shall  be  void  if  not  executed  by  hold- 
ers of  the  majority  of  all  the  stock  of  said  Company,  but 
when  so  executed  it  shall  be  enforced  and  binding  upon 
all  who  sign  it  for  the  period  of  five  years  from  the  date 
hereof,  unless  it  be  sooner  determine'd  and  put  an  end  to 
by  a  vote  of  the  holders  of  two-thirds  of  the  stock  lepre- 
sented  herein.  Upon  the  determination  of  this  agreement 
the  trustees  shall  transfer  to  each  of  us  the  stock  owned 
by  us  respectively.     Dated  the  23d  day  of  April,  1894." 

The  plaintiff  appealed  from  the  judgment  of  his  Honor 
refusing  injunction,  &c. 
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Messrs.  Davidson  cfe  Jones^  for  plaintiff  (appellant). 
Mr.  Junius  Davis^  for  defendant  (appellee). 

Clark,  J.:  At  eominon  law  stockholders  could  not  vote 
by  proxy.  Taylor  v.  Griswold^  14  N.  J.  Law,  222,  and 
other  cases  cited  in  Cook  on  Stocks,  Sec.  610.  This  is  now 
otherwise,  but  it  is  still  held  that  each  stockholder,  whether 
by  himself  or  by  proxy,  must  be  free  to  cast  his  vote  for 
what  he  deems  for  the  best  interest  of  the  corporation,  the 
other  stockholders  being  entitled  to  the  benefit  of  such 
free  exercise  of  his  judgment  by  each  ;  and  hence  any  com- 
bination or  device  by  which  any  number  of  stockholders 
shall  combine  to  place  the  voting  of  their  shares  in  the 
irrevocable  power  of  another  is  held  contrary  to  public 
policy.  Cone  v.  HusseU,  48  N.  J.  Eq..  200.  Various 
devices  have  been  resorted  to  for  the  purpose  of  so  tying 
up  the  stock  that  no  one  of  the  parties  to  the  ^^  pool  '^  or 
combination  can  break  the  agreement.  "Irrevocable'^ 
■pj;()xies  to  vote  the  stock  have  been  given  to  a  designated 
party  who  acted  as  trustee  or  agent,  but  the  courts  held 
such  proxies  not  irrevocrable  and  that  they  might  be 
revoked  at  any  time.  Cook,  supra,  Sees.  (510,  622;  ITtfod- 
ruf  V.  Dnhuque,  30  Fed.  Rep.,  91  ;  Vanderbilt  v.  BennetU 
2  Railway  &  Corp.  L.  J.,  409.  Another  plan  was  to  place 
the  stock  of  the  various  parties  in  the  hands  of  trustees, 
with  power  to  transfer  the  stock  to  themswlves  and  to  liold 
and  vote  the  same,  trustees'  certificates  l)ein:*  '^.  *h1  to  the 
various  parties,  specifying  the  amount  of  stock  *o  u.'pos'ted 
by  them  and  their  interest  in  the  pool,  but  the  courts  held 
that  any  holder  of  a  trustee's  certificate  might  at  any  time 
demand  back  his  part  of  the  stock.  Woodruff  \\  Dubuque^ 
supra,  and  other  cases  cited  in  Cook,  supra,  Sec.  622. 
Another  device  was  that  the  parties  contracted  together 
not  to  sell  their  stock  for  a  specified   time  or  only  to  a 
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parchaser  acceptable  to  them  all.  It  was  held  that  Dot- 
withstanding  such  contract  any  one  of  the  parties  might 
sell  his  stock  to  any  one  he  pleased  and  at  any  time. 
Fiiher  V.  Bushy  35  Hun.,  642;  Williams  v.  Montgomery^ 
^^  Hun.,  416.  Another  plan  was  to  restrict  by  a  by-law 
the  right  to  transfer  stock,  but  this  was  held  illegal. 
Morgan  v.  Struiherat^  131'  IT.  S.,  246,  and  other  cases 
cited  in  Cook,  supra^  Sec.  332.  A  provision  that  a  pur- 
chaser of  a  certificate  of  stock  who  sold  in  violation  of  the 
agreement  should  be  entitled  to  the  dividends,  but  should 
receive  no  right  to  vote,  was  likewise  held  invalid.  Har- 
per V.  Raymond^  3  Bosw.,  (N.  Y.,)  29.  Numerous  decis- 
ions affirm  the  correctness  of  the  above  rulings,  which  are 
based  upon  the  illegality,  becanse  against  public  policy, 
of  permitting  large  blocTvs  of  stock  to  be  irrevocabl^y  tied 
up  for  the  purpose  of  being  voted  hi  soli  do  for  the  interest 
of  a  clique  or  section  of  the  stockholders,  and  not  accord- 
ing to  the  judgment  of  each  in^JmiiilALstpi'kliolder.  fai_th^ 
beiieht  of  the  entire  corporation.  There  are  some  few 
(ecTsTons  trencTTTng  more  or  less  upon  the  principles  above 
stated,  but  we  deem  them  contrary  to  sound  principle  of 
public  policy,  and  hence  not  authority.  In  short,  all 
agreements  and  devices  bv  which  stockholders  surrender 
their  voting  powers  are  invalid.  S  'lhom[)8on  Corpora- 
tions.  Sec.  6604.  The  power  to  vote  is  inherently  annexed 
to  au'^  iiijicparable  from  the  real  ownership  of  each  share, 
and  c  ai:  'ily  be  delegated  by  proxy  with  power  of  revoca- 
tion. Tiu3'' pooling "  arrangement,  admitted  to  have 
been  en  tered  In  to  by  TfTcTln  aj  oriry  of  stockholders  in  the 
present  case  isciuUrary  to  public  policy  and  voidable  (  Wood- 
rvff  V.  Dubuque^  supra)  ^\\A  tTurptairrFiff  assfgnee  of  cer- 
tain of  the  trustees'  certificates  is  entitled  to  have  his 
name  entered  as  the  owner  and  holder  of  the  shares  of 
stock  represented  by  said  trustees'  certificates,  and  to  have 


700       IN  THE  SUPKEME  COURT.       [US 


Bernhardt  tJ.  Brown. 


said  shares  issued  to  him,   should   the  facts  be   found  in 

accordance  with  his  allegation,  and  to  have  the  defendant 

restrained,  till  the  hearing  from   voting  or  controlling  in 

any  way  the  stock  purchased   by  the  plaintiff  or  in  any. 

wise  interfering  with  the  plaintiff's  right  to  vote,  control 

or  dispose  of  said  stock. 

Error. 

Avery,  J.,  did  not  sit  on  the  hearing  of  this  case. 


J.  M.  BERNHARDT,  et  al.  v.  GEORGE  W.  BROWN,  et  al. 

J^rocess^  Modes  of  Service  of — Puhlication — Proceeding 
in  Hem  —  Judgment  —  Collateral  A  ttack  —  Presum^p- 
tion  —  Execution  —  Junior  Judgments  —  New  Trial — 
Hearing  of  Motion — Setting  Out  Exceptions  to  Charge — 
Practice  —  Judgrnents  of  SupreTne  Court  —  "  Nexo 
Trial  "  and  ''  Reversed  " — Motion  to  Modify  Judgment 
of  Stipreme  Court, 

1.  There  are  three  modes  for  the  **  due  service  of  process"— (1)  By 
actual  service  (or  in  lieu  thereof,  acceptance  or  waiver  by 
appearance) ;  (2)  By  publication,  in  cases  where  it  is  author- 
ized by  law,  in  proceeding's  in  rem^  in  which  cases  the  court 
already  has  jurisdiction  of  the  res^  as  to  enforce  some  lien 
on  or  a  partition  of  property  in  its  control ;  (3)  By  publica- 
tion of  the  summons,  in  cases  authorized  bylaw,  in  proceed- 
ing quasi  in  rem^  in  Avhich  cases  the  court  acquires  juris- 
diction by  attaching  property  of  a  non-resident,  absconding 
debtor,  &c.  A  judgment  obtained  under  process  served  by 
the  two  last-named  methods  has  no  personal  efficiency,  but 
Acts  only  on  the  property. 
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3.  A  proceeding  to  enforce  a  mechanic's  lien  being  in  rem,  the 
service  of  summons  by  publication  is  authorized  by  Section 
218  (4)  of  The  Code,  if  defendant  cannot,  after  due  diligence,, 
be  found  in  the  State,  whether  he  is  a  non-resident  or  a  resi- 
dent. 

3.  In  an  action  to  enforce  a  mechanic's  lien,  and  in  all  other  pro- 

ceedings in  rem,  it  is  not  necessary,  as  in  proceedings  quasi 
in  rem,  to  acquire  jurisdiction  by  actual  seizure  or  attach- 
ment of  the  property,  the  mere  bringing  of  the  suit  in  which 
the  claim  is  sought  to  be  enforced  being  equivalent  to  seiz- 
ure. 

4.  While  the  purchaser  of  land  under  a  junior  judgment  may  not 

collaterally  attack  prior  judgments  for  irregularity,  he  may 
do  so  if  they  are  void,  because  of  being  rendered  without 
service  of  process,  in  any  mode  prescribed  by  law. 

5.  A  judgment,  when  collaterally  attacked,  will  be  presumed  valid 

in  the  absence  of  a  transcript  of  the  proceedings  in  which  it 
was  rendered. 

6.  Prior  to  the  passage  of  the  Act  of  1889,  (Ch.  108,)  there  was  no 

provision  for  service  upon  a  domestic  corporation  whose 
officers  and  agents  could  not  be  found  in  the  State, (ejccept  in 
the  instances  mentioned  in  Section  218  (2)  and  218  (4)  of  27ie 
Code,)  and  hence  a  judgment  against  such  corporation  on 
substituted  service  of  summons  is  void. 

7.  It  is  within  the  power  of  the  Legislature  to  prescribe  that  serv- 

ice of  process  on  parties  residing  in  the  State  may  be  had  by 
publication  when  such  parties  cannot,  after  due  diligence, 
be  found,  not  only  in  cases  where  they  have  left  the  State  or 
have  concealed  themselves  therein,  with  intent  to  defraud 
creditors  or  avoid  service  of  summons,  but  also  when  such 
intent  cannot  be  shown. 

8.  The  Act  of  1889,  Ch.  108,  authorizing  service  of  summons  by 

publication  against  a  domestic  corporation  whose  officers 
cannot,  after  due  diligence,  be  found  in  the  State,  omitted  to 
amend  the  attachment  law,  (Section  849  of  The  Code,)  so  as 
to  authorize  an  attachment  of  defendant's  property  in  such 
case,  and  hence,  no  attachment  being  authorized  by  law, 
the  attempted  service  of  a  domestic  corporation  by  publica- 
tion of  summons  and  warrant  in  attachment  proceedings 
was  insufficient  for  any  purpose. 
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'9.  While  it  is  the  better  practice  that  the  grounds  of  exceptions  to 
the  judge's  charge  should  be  set  out  on  the  motion  for  a  new 
trial,  so  as  to  afford  him  an  opportunity,  on  fuller  reflection, 
to  correct  any  errors  committed  by  him,  and  save  the  delay 
and  expense  of  an  appeal,  yet  such  course  is  not  necessary, 
and  it  is  sufficient  if  such  exceptions  be  set  out  in  the  ease 
on  appeal. 

10.  The  holder  of  a  senior  judgment  has  no  power  to  forbid  a  sale 

of  land  under  an  execution  on  a  junior  judgment. 

11.  The  purchaser  of  land  at  an  execution  sale  under  a  junior 

judgment  gets  the  title  of  the  defendant,  subject  only  to  the 
encumbrance  of  the  senior  judgments ;  if  executions  on  the 
senior  judgments  are  in  the  hands  of  the  sheriff  at  the  time 
of  the  sale  advertised  under  the  junior  judgment,  the  pur- 
chaser will  get  a  full  title  to  defendant's  interest,  and  the 
lien  of  the  senior  judgments  is  transferred  to  the  proceeds 
of  sale. 

12.  When,  on  appeal,  error  is  found  as  to  the  proceedings  on  the 

trial  of  a  cause  below,  anterior  to  and  including  the  verdict, 
this  Court  can  only  declare  error  and  order  a  new  trial,  but 
but  when  the  error  is  solely  in  the  judgment  rendered  upon 
an  admitted  or  ascertained  state  of  facts,  then,  and  in  such 
case  only,  can  this  Court  order  the  judgment  below  to  be 
reversed, 

13.  This  Court  will  not,  on  motion,  amend  its  judgment  ordering 

a  **  new  trial,''  which  was  based  on  errors  of  the  court  below, 
anterior  to  and  including  the  verdict,  by  directing  the  judg- 
ment to  be  *^  reversed,"  upon  the  assumption  that  the  errors, 
for  which  the  new  trial  is  granted,  are  so  vital  that  the 
appellee  will,  in  deference  to  the  ruling  of  this  Court,  sub- 
mit to  a  final  judgment  without  amending  his  pleadings  or 
adducing  new  evidence. 

Civil  action,  for  the  recovery  of  land,  and  to  determine 
conflicting  titles  to  the  same,  tried  before  Bryaii^  ►/.,  and 
a  jury,  at  Fall  Term,  1S95,  of  Burke  Superior  Court. 

It  was  admitted  that  both  parties  claimed  under  the 
North  Carolina  Estate  Company  (Limited)  and  that  the 
land  in  controversy  had  been  conveyed  to  the  company  by 
deed  in  June,  Iv'^S^. 
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In  response  to  issues  submitted,  to  which  there  were  no 
exceptions,  the  jurj  found  that  there  had  been  two  execu- 
tion sales  of  the  land  in  controversy ;  that,  at  the  first  sale, 
made  May  6,  1889,  when  the  defendant,  George  W.  Brown, 
purchased,  the  sheriff  sold  under  four  executions  ;  that,  at 
the  second  sale,  made  July  8,  1890,  when  the  plaintiffs  (or 
John  Paalzow  \inder  whom  they  claimed)  purchased,  the 
sheriff  sold  under  only  one  execution,  and  that  an  execu- 
tion issued  on  a  judgment  in  favor  of  John  Paalzow.  The 
executions  under  which  the  first  sale  was  made,  issued  on 
judgments  in  favor  of  A.  H.  Wilson,  the  Shuford  Hard- 
ware Company,  Dunovant  &  McConnaughey  and  Brown 
&  McDowell,  all  against  the  North  Carolina  Estate  Com- 
pany, Limited. 

The  A.  H.  Wilson  judgment  was  rendered  in  the  supe- 
rior court  of  Burke  county  on  the  4th  day  of  March,  1889, 
in  an  action  brought  by  him  for  the  enforcement  of  two 
mechanics'  liens,  filed  July  16,  1888,  against  certain  town 
lots  in  Glen  Alpine,  for  work  and  labor  done  thereon. 
This  judgment  was  for  $359  60  and  costs,  and  the  same 
was  declared  a  lien  on  said  lots  from  July  16,  1888,  the 
date  of  filing  said  liens.  The  execution  which  issued  on 
this  judgment,  March  30,  1889,  declared  the  same  a  lien 
from  July  16,  1888,  on  said  lots,  and  ordered  the  sheriff  to 
sell  said  lots  to  pay  the  same.  The  other  three  judgments 
were  justices' judgments  in  attachments,  and  were  declared 
to  be  liens  upon  the  land  in  controversy  and  upon  the  Grlen 
Alpine  lots.  The  judgment  in  favor  of  Dunovant  & 
McConnaughey  and  the  Shuford  Hardware  Company  were 
both  rendered  the  same  day,  *and  transcripts  issued  and 
docketed  the  same  day.  In  each  of  these  cases  a  warrant 
of  attachment  was  issued  the  same  day,  and  levied  by  the 
sheriff  the  same  day,  January  24, 1889,  upon  the  land  in  con. 
troversy,  and  upon  the  Glen  Alpine  lots.     Judgments  were 
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rendered  in  tliese  two  actions  on  February  22,  1889,  and 
transcripts  docketed  in  the  superior  court  of  Burke 
county,  February  25,  1889.  The  judgn>ent  in  each  of 
these  actions  was  declared  a  lien  upon  the  land  in  contro- 
versy, and  upon  the  Glen  Alpine  lots.  Executions  issued 
on  these  two  judgments  Irom  the  superior  court  of  Burke 
county,  on  the  Shuford  judgment,  April  1,  1889,  and  on 
the  Dunovant  &  McConnaughey  judgment.  May  1,  1889. 
The  judgment  in  favor  of  Brown  &  McDowell  was  ren- 
dered April  6, 1889.  The  warrant  of  attachment  had  been 
issued,  and  the  same  was  levied  upon  the  land  in  contro- 
versy, on  March  8,1889;  and  the  judgment  was  declared 
an  attachment  lien  on  the  said  land  and  lots,  and  a  trap- 
script  of  said  judgment  was  docketed  in  the  superior  court 
May  1,  1889,  and  execution  issued  May  1,  1889.  Under 
executions  issued  on  these  four  judgments  the  land  in  con- 
troversy was  sold  May  6,  1889,  and  defendants  purchased. 
There  was  no  personal  service  of  summons  upon  the  North 
Carolina  Estate  Company,  Limited,  in  any  of  these  cases, 
but  in  all  of  them  there  was  constructive  service  by  pub- 
lication. In  three  of  them  an  attachment  levied  upon  the 
land  in  controversy  and  publication  thereof;  in  the  other, 
a  statutory  lien  upon  the  Glen  Alpine  lots  and  publication. 
At  the  sale  May  6,  1889,  when  the  defendants  purchased, 
under  these  four  executions,  the  Glen  Alpine  lots  were 
first  sold,  and  realized  S200,  which  was  not  sufficient  to 
discharge  the  A.  H.  Wilson  execution,  which  was  the  first 
lien  thereon.  At  the  second  sale,  made  July  8, 1890,  when 
the  plaintiflfs  purchased,  the  sheriff  sold  only  under  one 
execution,  issued  from  the  superior  court  of  Catawba 
county  March  8, 1890,  on  a  judgment  in  favor  of  John 
Paalzow  against  the  same  company,  rendered  in  said  court 
at  spring  term,  1890,  a  transcript  of  which  was  received 
and  docketed  in  Burke  county,  March  10,  1890. 
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From  the  judgment  rendered  on  the  verdict  for  the 
defendants,  the  plaintiffs  appealed. 

Messrs.  J.  G.  Bynum^  J,  T.  Perkins^  G.  N,  Folk  and 
Edmund  Jonea^  for  plaintiffs  (appellants). 

Messrs,.  Shepherd  cfe  Biishee^  S.  J.  Ervin  and  Isaac  T, 
Advert/ J  for  defendants. 

Clark,  J. :  "  Due  process  of  law  "  requires  that  service 
of  process  shall  always  be  made.  There  are  three  modes 
in  which  this  can  be  done. 

1.  By  actual  service  (or,  in  lieu  thereof,  acceptance  of 
service  or  a  waiver  of  service  by  an  appearance  in  the 
action).  Whether  actual  service  shall  be  made  by  read- 
ing the  summons,  or  notice  to  the  defendant,  or  leaving 'a 
copy  with  him  personally  or  at  his  usual  place  of  residence, 
is  for  the  Legislature  to  prescribe.  The  Code^  Sections 
214,  217,  597.     , 

2.  By  publication  of  summons  in  cases  in  which  it  is 
authorized  by  law,  in  proceedings  in  rem.  In  these  cases 
the  Court  already  has  jurisdiction  of  the  res^  as  to  enforce 
some  lien  or  a  partition  of  property  in  its  control  or  the 
like,  and  the  jndgment  has  no  personal  force,  not  even  for 
the  costs  being  limited  to  acting  upon  the  property. 

3.  By  publication  of  the  summons,  in  cases  authorized 
by  law,  in  proceedings  quasi  in  rem.  In  those  cases  the 
court  acquires  jurisdiction  by  attaching  property  of  a 
non-resident,  or  of  an  absconding  debtor  and  in  similar 
cases,  and  the  jndgment  has  no  personal  efficiency,  extend- 
ing no  farther  than  its  enforcement  out  of  the  property 
seized  by  attachment. 

Proceedings  in  divorce  are  sui  generis^  as  the  judgment 

therein  merely  declares  a  personal  status  and  publication 

of  the    summons   is   allowed    without   the   acquisition  of 

jurisdiction  by  attachment  of  property,  the  Court  having 

118—45 
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jurisdiction  of  the  pereon   of  the  plaintiff.     The  WilBon 
judgment  to  enforce  a  mechanic's  lien  was  a  proceeding  it* 
reirij  and  service  by  publication   was    authorized  by   Ths 
Code,  Sec.  218  (4).     In  Pennoyer  v.  Heff,  95  U.  S.,  714,  it 
is  said,  '*  Such  service  may  also  be  sufficient  in  cases  where 
the  object  of  the  action  is  to  reach  and  dispose  of  property 
in   the  State,  or  of  some   interest   therein,  by  enforcing  a 
contract  or  lien   respecting   the   same,  or   to   partition   it 
among  different  owners,  or,  where  the  public  is  a  party,  to 
condemn  and  appropriate  it  for  a  public  purpose."     This 
is  cited  and   approved  in    Winfrey  v.  Bagley,  102  ^.  C, 
515,  and  Long  v.  Ins.   Co,,  114  N.   C,  465.     In   proceed- 
ings under  this  class — proceedings  in  rem — it  is  not  nec- 
essary, as  in  proceedings  quasi  in  rein,  to  acquire  jurisdic- 
tion by  actual  seizure  or  attachment  of  the  property,  but 
"  it   may  be   done   by  the   mere   bringing  of  the  suit  iD 
which  the  claim  is  sought   to  be  enforced,  which  in   law 
(in  such  cases)  is  equivalent  to  a  seizure,  being  the  open 
and  public  exercise  of  dominion   over  it  tor  the  purposes 
of  the  suit."     Heiheitter  v.  EUzahtth  Oil  Co.,  112    U.  S., 
294.     And  as  to  this  class  of  eases,  the  statute  prescribes 
publication  of  the   summons  whether  the  defendant  is  a 
non-resident  or  a  resident  whenever,  ''  after  due  diligence 
he  cannot  be  found  in  the  State."     The  Code,  Sec.  218  (4) ; 
Clajlin  v.  Harrison,  108  N.    C,   157.     His  Honor,  how- 
ever, properly  instructed  the  jury,  as  prayed,  that  a  sale 
under  the  Wilson  judgment  could  pass  no  title  as  to  any 
of  the  property  of  the  defendant  in  such  judgment  other 
than  the  property  covered  by  the  mechanic's  lien. 

The  plaintiff  could  not  collaterally  attack  the  three 
justice's  judgments  under  which  the  sale  of  May  (5,  1889, 
was  alleged  to  have  been  made,  for  irregularity,  but  he 
has  the  right  to  insist  that  they  are  voivl,  if  there  was  no 
service  of  process  in  such  cases  in  any  mode  prescribed  by 
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law,  having  acquired  his  own  rights  by  purchase  under  a 
junior  judgment.  The  defendant  in  such  justice's  judg- 
ments was  not  served  personally  and  being  a  resident  of 
this  State,  i.  e.,  a  domestic  corporation,  could  not,  till  the 
Act  of  1889,  be  served  by  publication  except  in  the  instances 
mentioned  in  The  Code,  218  (2)  and  218  (4).  The  Acts 
1889,  Ch.  108,  extended  these  instances  by  pioviding  that 
where  the  defendant  is  a  corporation  created  by  ore  rganized 
under  the  laws  of  this  State,  and  no  officer  or  agent  thereof 
upon  whom  service  of  process  can  be  made  cnn  after  due 
diligence  be  found  in  the  State,  and  that  fact  is  duly  made 
to  appear  by  affidavit  to  the  satisfaction  of  the  clerk  of 
the  superior  court  of  the  county,  in  which  such  process  was 
issued,  such  clerk  shall  grant  an  order  that  service  of  such 
process  may  be  made  by  publication  in  the  manner  therein 
provided.  This  Act  was  ratified  13th  of  February,  1889. 
Until  the  passage  of  this  Act  there  was  no  means  provided 
for  service  of  process  against  a  domestic  corporation  whose 
officers  and  agents  could  not  be  found.  It  was  simply  a 
casus  omissus.  Service  could  be  had  upon  non-resident 
defendants  and  corporations  by  publication  of  summons 
when  personal  service  could  not  be  had,  provided  jurisdic- 
tion was  procured  by  attachment  of  property,  The  Code^ 
218  (1)  and  218  (3) ;  Long  \.  Ins.  Co.^  snpra^  and  against 
residents  and  non-residents  alike,  (when  personal  service 
could  not  be  made,)  to  enforce  a  lien  or  interest  in  property 
in  this  State  and  in  actions  for  divorce.  The  Code,  Sec. 
218  (4)  and  218  (5);  and  against  residents  of  the  State,  (who 
could  not  after  due  diligence  be  found.)  when  they  had 
departed  from  the  State  with  intent  to  defraud  creditors, 
or  to  avoid  service  of  summons,  or  kept  themselves  con- 
cealed in  the  State  with  like  intent  {The  Code,  218  (2),)  in 
which  case  also  attachment  of  property  is  the  basis  of  the 
jurisdiction.      The  Code,  Sec.  349.     There  can  be  noques- 
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tion  that  the  State  has  the  right  to  prescribe  that  service 
upon  parties  residing  here  can  be  made  by  publication 
when  such  parties  cannot  after  due  diligence  be  found, 
not  onlv  in  those  cases  in  which  it  can  be  averred  by  aflS- 
davit  that  they  have  departed  tliis  State,  or  have  concealed 
themselves  herein,  with  intent  to  defraud  creditors  or 
avoid  service  of  summons,  but  also  in  cases  where  such 
intent  cannot  be  averred,  and  certainly  it  is  competent  for 
the  Legislature  to  provide  that,  as  to  a  corporation  created 
by  it,  if  no  ofBcer  or  agent  of  such  corporation  can  be 
found  in  the  State,  then  service  can  he  had  by  publication, 
otherwise  creditors  would  have  no  redress  if  a  domestic 
corporation  should  keep  the  names  of  its  officers  concealed, 
or  should  elect  officers  living  outside  of  the  State.  It 
might,  as  in  this  case,  own  large  bodies  of  land,  and  credi- 
tors would  be  powerless  to  secure  service  of  process,  and 
even  stockholdeis  could  not  begin  proceedings,  in  a  proper 
case,  for  the  appointment  of  a  receiver.  But  till  the  Act 
of  1889  there  was  such  defect  and  two  of  the  justices'  judg- 
ments are  void  because  they  were  taken  22nd  February, 
1889,  and  there  was  not  the  service  by  advertisement  for 
four  weeks  under  authority  of  the  Act  of  1889,  since  that 
Act  was  not  ratified  till  13th  February,  1889.  The  other 
judgment  was  taken  April  6,  1889,  and  in  the  absence  of 
the  transcript  of  the  proceedings  therein,  the  presumption 
of  law  is  that  it  is  regular  in  all  respects,  including  service 
but  it  appears  that  there  was  no  personal  service  of  the 
summons,  and,  though  the  Act  of  1889,  authorized  publica- 
tion of  the  summons  against  a  domestic  corporation  whose 
officers  cannot  be  found  in  the  State,  unfortunately  the  Leg- 
islature omitted  to  amend  the  attachment  law  [The  Codej 
Sec.  349,)  so  as  to  authorize  an  attachnient  of  the  defend- 
ant's property  in  sncli  case,  and  as  we  have  seen,  substi- 
tuted service  in  such   cases   can   only  be   based    upon  the 
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seizure  of  property,  it  being  a  proceeding  quasi  in  rem.  No 
attachment  having  been  authorized  by  law,  the  proceeding 
was  nierely  in  personam^  and  jurisdiction  could  not  attach 
by  mere  publication,  and  the  attempted  service  in  that 
mode  was  insufBcient  for  any  purpose.  Winfree  v.  Bagley^ 
^upra.  The  Act  of  1889  was  needed  to  supply  a  rasus 
ami^fSUSj  and  the  authority  of  the  Legislature  to  enact  it 
-cannot  be  controverted,  but,  doubtless  by  an  inadvertence, 
the  Act  did  not  amend  the  attachment  law  so  as  to  give 
a.basis  for  jurisdiction  to  proceed  against  the  property  of 
the  defendant  in  such  cases,  and  the  courts  cannot  supply 
the  defect  in  the  Act.  Recourse  must  be  had  to  the  Leg- 
islature. 

While  it  is  a  good  and  convenient  practice  to  set  out 
the  grounds  of  exception  to  the  judge's  charge  on  the 
motion  for  a  new  trial  before  him,  to  the  end  that  on  fuller 
reflection  he  may  have  the  opportunity  to  correct  the 
errors,  if  any,  committed  by  him,  and  save  the  parties  the 
delay  and  expense  of  an  appeal,  this  is  not  absolutely 
required,  and  it  is  sufficient  if  the  exceptions  to  the  charge 
are  set  out  in  the  appellant's  statement  of  the  case  on 
appeal.  McKin^wn  v.  Morrison^  104  N.  C,  364 ;  Loioe 
V.  Elliott^  107  N.  C,  71  vS;  Blackburn  v.  Insurance  Co.^ 
116  N.  C,  821  ;  Supplement  to  Clark's  Code,  p.  64. 

It  is  not  necessary  to  notice  the  exceptions  made  other 
than  those  involved  in  the  above  discussion,  but  as  the 
point  was  earnestly  debated  before  us,  we  may  iiote 
that  the  6th  instruction  given  by  the  court  was  erroneous, 
for  although  the  Paalzow  judgment  was  a  junior  judgment 
— conceding  for  the  argument  that  the  three  justice's 
judgments  were  valid — the  holder  of  the  senior  judgments 
had  no  power  to  forbid  a  sale  under  the  junior  execution, 
and  the  purchaser  at  a  sale  under  an  execution  issued  upon 
a  junior  judgment  gets  the  title  of  the   defendant   in   the 
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execution  subject  only  to  the  encumbrance  of  the  senior 
judgments.  Worsley  v.  Bryan^  86  N.  C,  343;  Halyhur- 
ton  V.  Greenlee^  72  N.  0.,  316  ;  Isler  v.  Colgrove^  75  X.  C, 
334.  If  the  executions  on  the  senior  judgments  are  in  the 
sherifTs  hands  at  the  time  of  the  sale,  the  purchaser  gets 
full  title  and  the  lien  of  the  senior  judgments  is  transferred 
to  the  proceeds  of  the  sale.  Cannon  v.  Parker^  81  N.  C, 
320;  Gamhrill  v.   Wilcox,  111  N.  C,  42. 

New  Trial. 

After  the  opinion  in  this  case  was  handed  down,  tlie 
plaintiff  appellant  moved  to  modify  the  judgment  at  thia 
Term. 

Clark,  J.:  In  this  case  the  Court  having  found  error 
in  the  instructions  to  the  jury  and  to  the  rulings  upon  the 
admission  of  evidence,  as  pointed  out  by  the  exceptions, 
directed  a  new  trial.  This  is  a  motion  to  correct  the  judg- 
ment and  have  the  Court  to  enter  a  judgment  here  and 
reversing  the  judgment  below.  It  is  true  that  if  this  Court 
reverses  or  affirms  the  judgment  below,  it  may  in  its  dis- 
cretion enter  a  final  judgment  here  or  direct  •  it  to 
be  so  entered  below.  By  preference,  and  as  a  mat- 
ter of  conveniehce,  the  latter  course  is,  unless  in  very 
exceptional  cases,  the  course  pursued  especially  since  the 
Act  of*  1887,  Ch.  192,  which  provides  that  an  appeal  does 
not  vacate  but  merely  suspends  the  judgment  appealed 
from.  To  enter  a  final  judgment  here  would  necessitate 
the  issuance  of  execution  from  this  Court,  which  can  be 
more  conveniently  issued  from  and  returned  to  tlije  court 
below. 

It  is  true  that  when  !)y  inadvertence  the  opinion  of  the 
Court  granting  a  new  trial  is  closed  with  the  entry 
"  Reversed  "  or  vice  verna,  or  in  the  case  of  any  other 
inadvertence  of  like  character,  the  Court,  on  motion,  even 
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at  a  subsequent  Term,  will  correct  the  judgment  to   cor- 
respond with  the  opinion.     Scott  v.  Queen^  95  N.  C,  340 ; 
Cook  V.  Moore^  100  N.  C,  294;  Summerlin  v.  Cowles^  107 
N.  C,  459.     But  there  could  be  no  inadvertence  in  order- 
ing a  new  trial  in  this  case,  since  error  was  found  in  the 
rulings  upon  which  the  verdict  was  rendered.     When  the 
facts  are  settled  by  consent,  or  by  case  submitted  on  agree- 
ment, or  the  facts  are  found    bj^  the  Court,  or  even  by  a 
verdict,  when  the  only  error   suggested   is  that,    upon  the 
facts  found,  taking  them  as  conclusive  and  unexcepted  to, 
a  different  judgment  should  have    been    entered   by   the 
court   below,   then    this  Court,     if  of   that   opinion,  will 
adjudge  that  such  judgment  be  reversed.     But   it   is  only 
in  cases  in  which  the  facts  are  fixed  and  the   only  contro- 
versy is  that   the  judgment   rendered    upon   such  state  of 
facts  is  erroneous,  that  this  Court  can  adjudge  "  Reversed." 
In  the  present  case,  the  errors  affected  the  proceedings  and 
went  into  and  brought  about  an   erroneous   verdict.     The 
mover,  however,  insists  tiiat  the  error  is  so    vital  that  this 
Court  can  see  that  on  its  correction  the  verdict  on  the  next 
tr  al  must  be  for  the   opposite  party.     It   may   be   so.     It 
may  also   be    true  that  on   the    next   trial   there   may   be 
amendments  to  the  pleadings  or  new  evidence  brought  for- 
ward.    The  Court  cannot  consider  argument  as  to  the  pos- 
sibility   or    probability    of    such    changes.     If   the    error 
declared  b}'  the  Court  is    vital   and    irremediable,  then  on 
the  new  trial  below  the  appellee  will  simply,  in  deference 
to  our   ruling,  submit   to  a  final  judgment.     This   Court 
cannot    enter    or  direct   ''judgment  reversed"   upon   the 
assumption  that  the    appellee   will   be   compelled   to  take 
that  course.     When,  on  an  appeal,  error  is  found  as  to  the 
proceedings  anterior  to  and  including  the  verdict,  we  can 
only  declare  error  and  order  a  new  trial.      When  the  error 
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18  solely  in  the  judgment  rendered  upon  ai)  admitted  or 
ascertained  state  of  facts,  then  and  in  such  cases  only  can 
we  order  the  judgment  below  to  be  reversed. 

Motion  Denied. 


FRANCES  BARCELLO  v.  L.  S.  HAPGOOD. 

The  Code,  Sections  632,  640,  685, 1590,  1602,  2779,  2781— 
Judicial  Sales  of  Infants^  Lands — Private  Salen  by 
Order  of  Court — Jurisdiction  in  Equity — Purchasers 
at  Judicial  Sales  Protected — Foreign  Corporation's 
Rights  to  Real  Estate — Deeds  of  Corporations — Proof 
of  Charter  of  Foreign  Corporation  —  Official  Acts 
Presumed  Valid — Prohate  of  Deeds  of  Non-Re^sident^ 
and  Corporations — ImjMed  Powers  of  Corporations — 
Forestalling — ''  Broadside  "  Exceptions — Great  Seal  of 
a  State. 

1.  It  JB  not  irregular  or  erroneous  to  order  the  sale  of  an  infants^ 

land  to  be  made  privately  by  the  guardian. 

2.  The  Code  does   not  take  away  from  the  superior  courts  the 

jurisdiction  heretofore  exercised  by  courts  of  equity. 

3.  By  Section  1602,  The  Code,  the  clerk  and  court  in  term  have 

concurrent  jurisdiction  in  the  matter  of  ordering  a  sale  of 
infants-  lands  upon  petition  of  their  guardians. 

4.  A  E^t ranger,  who  purchases  lands  in  good  faith  at  a  sale  made 

under  the  judgment  of  a  court  having  general  jurisdiction 
over  the  person  and  subject  uiatter,  acquires  a  good  title.  He 
is  not  required  to  look  behind  the  judgments  of  the  higher 
courts  and  pass  upon  their  regularity. 


N.  C]  FEBRUAKY  TERM,  1896.  713 

BARCKLL.O  V.   HaPGOOD. 

5.  A  guardian  petitioned  for  a  sale  of  land,  owned  by  herself  and 

her  wards,  under  Section  1602,  The  Code,  The  clerk,  as  pro- 
bate judge,  ordered  a  reference  to  ascertain  the  truth  of  the 
petition  and  advisability  of.  a  sale.  The  referee  reported 
favorably  and  his  report  was  confirmed  by  the  clerk.  Then 
the  judge  of  the  superior  court  rendered  judgment  author- 
izing a  sale  of  the  land  by  the  guardian  at  private  sale ;  Held^ 
that  the  purchaser  at  such  sale  acquired  a  good  title. 

6.  The  Code,  Section  1590,  requiring  sales  by  guardians  to  be  pub- 

licly made,  does  not  apply  to  sales  made  under  directions  of 
the  superior  court  in  exercise  of  its  general  jurisdiction  in 
equity. 

7.  The  Code,  Section  640,  confers  full  authority   upon  clerks  of 

courts  of  record  in  other  states  to  probate  deeds ;  and  the 
courts  of  this  State  will  take  judicial  cognizance  of  the  offi- 
cial seals  of  such  officers  attached  to  certificates  of  probate. 

8.  Commissioners  of  affidavit  are  empowered  by  The  Code,  Section 

632,  to  take  acknowledgments  of  deeds  in  other  states  by 
residents  of  this  State  and  of  the  state  for  which  such  com- 
missioners are  appointed  ;  and  by  Section  640  equal  author- 
ity is  vested  in  clerks  of  courts  of  record  in  other  states. 

9.  Foreign  corporations,  having  a  right  under  their  charters  to 

acquire  and  sell  land,  can  exercise  such  rights  in  this  State 
to  the  same  extent  that  corporations  of  this  State  can  do  so. 

10.  A  strictly  private  corporation  can  lawfully  sell  any  of  its  prop- 

erty, real  or  personal,  just  as  an  individual  can  ;  but  such  is 
not  the  case  with  corporations  whjch  are  quasi  public,  and 
have  duties  to  perform  in  which  the  public  are  interested. 

11.  A  corporation  chartered  for  the  purpose  of  mining  and  milling 

ores  has  the  right,  by  implication  of  law,  to  buy  and  fell  real 
estate  essential  to  the  successful  prosecution  of  its  business. 

12.  When   it  is  doubtful  whether  the  right  to  hold  land  comes 

within  the  purview  of  a  corporation's  powers,  that  question 
can  be  raised  as  against  any  corporation  exhibiting  title  to 
realty  only  by  a  proceeding  authorized  by  the  State. 

13.  Corporations  possess  by  legal  implication  such  powers  as  are 

essential  to  the  exercise  of  the  powers  expressly  conferred 
and  necessary  to  attain  the  main  objects  for  which  they 
were  formed. 

14.  The  Code,  Section  685,  directing  the  method  by  which  corpo- 

rations may  execute  deeds,  is  not  exclusive.  The  common 
law  methods  of  executing  such  deeds  are  still  valid. 
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15.  A  corporation's  deed  for  realty  mny  be  executed  by  any  agent 

having  authority  from  the  company  to  represent  it  for  that 
purpose. 

16.  Acts  of  corporate  or  state  officials  purporting  to  be  done  by 

virtue  of  their  offices  are  taken  to  be  correct  and  are  prima 
facie  valid  and  true. 

17.  The  great  seal  of  this  or  one  of  the  other  states  of  the  Union 

requires  no  proof. 

18.  The  charter  of  a  foreign  corporation  may  be  proven  in  this 

State  by  exhibiting  a  copy  duly  certified  by  the  Secretary  of 
State  of  the  state  in  which  the  corporation  was  created. 

19.  Where  a  vendor  in  a  contract  to  convey  land  has  only  a  defect- 

ive title,  and  his  vendee  buys  up  the  outstanding  claims  for 
the  purpose  of  forestalling  such  vendor  and  preventing  his 
complying  with  his  contract,  »uch  vendee  can  only  recover 
what  he  actually  paid  for  the  outstanding  claims. 

20.  **  Broadside"  exceptions  to  the  judge's  charge  and  the  judg- 

ment as  rendered  will  not  be  considered. 

21.  A  State  grant  should  be  recorded  without  farther  proof  than 

the  Great  Seal  of  the  State  being  affixed  to  it. 

Civil  action,  tried  before  Timherlake,  «/.,  at  Spring 
Term,  1985,  Burke  Superior  Court. 

The  action  was  brought  to  rescind  a  contract  to  purchase 
land,  because  of  alleged  defects  in  the  title  of  the  vendor, 
and  recover  the  portion  of  the  purchase-money  already 
paid.  « 

The  tracts  of  land  covered  by  the  contract  to  conve}* 
consist  of  one  thrce-hundred-acre  tract,  one  twentj-two- 
and-one-half-Hcre  tract,  one  one-hnndred-acre  tract,  one 
seventy-eight-and-one-third-acre  tract,  and  one  eight-acre 
tract.  There  was  no  dispute  as  to  the  seventy-eight-and- 
one-third-acre  tract,  or  the  twenty-two-and-one-half-acre 
tract  ;  the  controversy  was  solely  as  to  title  to  the  three 
hundred  acres,  the  one  hundred  acres,  and  the  eight  acres. 

In  order  to  show  he  was  able  to  comply  with  his  con- 
tract to  convey  to  the  three  tracts  in  dispute,  the  defend 
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ant  introduced   a  grant  from  the  State  to  one  KcKlesky,. 
dated  March  15th,  1780. 

This  grant  was  objected  to  on  the  ground  that  it  was 
registered  without  being  proven  before  the  clerk,  or  by 
him  ordered  to  be  registered.  Objection  overruled. 
Exception. 

This  grant  proposes  to  convey  three  hundred  acres  of 
land  in  Burke  county,  on  the  waters  of  Silver  Creek. 

The  defendant  next  offered  a  deed  from  C.  L.  S.  Corpen- 
ing,  late  Clerk  and  Master  in  Equity  for  McDowell  county, 
to  Christiana  J.  and  Huldah  E.  Pearson,  dated  April  19, 
1871. 

The  defendant  next  offered  a  deed  from  Christiana  J.  and 
Huldah  E.  Pearson,  by  their  guardian,  Rachel  W.  Pear- 
son, and  by  Rachel  W.  Pearson  in  her  own  right. 
[Objected  to,  for  want  of  power  in  Rachel  W.  Pearson  to 
convey  as  guardian,  and  for  want  of  proper  probate  and 
registration.     Overruled.     Exceptions  by  plaintiff.] 

The  certificate  of  probate  and  registration  is  as  follows  : 

"North  Carolina — Burke  County. 
'*  I,  J.  H.  Hallyburton,  Clerk  of  the  Superior  Court,  do 
hereby  certify  that  B.  S.  Gaither,  the  subscribing  witness, 
appeared  before  me  this  day,  and  the  due  execution  of  the 
annexed  deed  was  duly  proven  by  him.  Let  the  same, 
with  this  certificate,  be  registered. 

"  Witness  my  hand  and  seal,  this  29th  day  of  May,  ISSO. 

"J.  H.  Hallyburton,  Clerk.'' 
(Seal  of  Court.) 

"  4.  The  defendant  next  introduced  deed  from  L.  S.  Hap- 
good to  Hancock  Gold  Mining  Company,  dated  July  3, 
1880.  [Objected  to  on  the  ground  that  no  power  in  the 
Hancock   Gold  Mining  Company  to  hold  lands  had  been 
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shown,  or  that  there  was  any  Hancock  Gold  Mining  Com- 
pany.    Objection  overruled.     Exception.] 

"  5.  The  defendant  next  introduced  power  of  attorney 
by  Hancock  Gold  Mining  Company  to  L.  S.  Hapgood,  its 
treasurer,  to  convey  their  lands,  dated  July  11,  1883. 

"  6.  Next  introduced  deed  from  Hancock  Gold  Mining 
Company  to  C.  C.  Barton,  executed  by  said  company 
through  its  agent,  L.  S.  Hapgood,  dated  June  15,  1888. 
[Objected  to  for  the  same  reason  as  Number  4.  Over- 
ruled.    Exception  by  plaintiff.]" 

This  deed  purports  to  be  executed  by  the  Hancock  Gold 
Mining  Company,  under  its  seal,  by  L.  S.  Hapgood,  Treas- 
urer.    The  certificate  of  probate  is  as  follows : 

'*  Commonwealth  of  Massachusetts, 

''  Suffolk,  s.  s.,  July  6,  1n88. 

"  Then  personally  appeared  the  above-named,  L.  S.  Hap- 
good, Treasurer,  and  acknowledged  the  foregoing  instru- 
ment to  be  the  free  act  and  deed  of  the  Hancock  Gold 
Mining  Company  before  me. 

(Seal)  Joseph  A.  Willard, 

"  Clerk  of  the  Superior  Court.'*'' 

On  the  left  of  the  signature  is  the  seal  of  superior  court 
affixed. 

The  following  is  the  certificate  of  the  superior  court  of 
Burke  county  : 

*'  North  Carolina — Burke  County. 

*' The  foregoing    certificate   of*  Jos.   A.    Willard,    clerk 
superior  court  of  Suffolk  county,  Mass.,  is  adjudged  to  be 
correct.     Let  the  deed  and  this  certificate  be  registered. 
'' Jul  V  17th,  1S88. 

"  S.  F.  Pearson, 
"  Clerk  Superior  Court.'' 
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"Burke  County. 

"  Filed  for  registration  on  the  17th  day  of  July,  1888, 
and  registered  in  the  office  of  the  register  of  deeds  for 
Burke  county,  N.  C,  on  the  17th  day  of  July,  1888. 

"  J.  L.  J.  ESTES, 

"  Register  of  Deeds  for  Burke  County  y 

[Clerk  will  copy  power  of  attorney  to  L.  S.  Hapgood 
above  and  mark   "  Exhibit  F."] 

Next  introduced  deed  Hancock  Gold  Mining  Company 
to  C  C.  Barton,  September  1,  1893.  Objected  to  for  the 
reason  that  the  Hancock  Gold  Mining  Company  had  no 
right  to  convey  land.     Overruled  and  exception. 

"  8.  Next  introduced  deed  from  C.  C.  Barton  to  L.  S. 
Hapgood,  June  15,  18S8."  [Objected  to  for  want  proper 
registration  and  probate.     Overruled  and  exception.]' 

The  certificate  of  probate  is  in  the  following  words  and 

figures : 

"  Commonwealth  of  Massachusetts, 

"  Suffolk  County,  s.  s.,  July  t),  1888. 
"  Then  and  there  personally  appeared  the   above-named 
Charles  C.  Barton,  and  acknowledged  the  foregoing  instru- 
ment to  be  his  free  act  and  deed  before  me. 

'*  Joseph  A.  Willabd, 
(Seal)  "  Clerk  Superior  Court.^^ 

On  the  left  side  of  the  signature  is  the  seal  of  the  supe- 
rior court  aflixed. 

The  following  is  the  certificate  of  the  clerk  of  the  supe- 
rior court  of  Burke  cotJnty  : 

"  North  Carolina — Burke  County. 
'*  The  foregoing  certificate  of  Jos.  A.  Willard,  Clerk  of 
the  Superior  Court  of  Suffolk  county,  Mass.,  is   adjudged 
to  be  correct.     Let  the  deed  and  certificate    be  registered. 

''  S.  T.  Pearson, 
"  Clerk  Superior  Court  of  Burke  County. '^'^ 
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The  certificate  of  registration  is  as  follows  ; 

"Filed  for  registration  on  the  17th  day  of  July,  1888, 
and  registered  in  the  office  of  the  register  of  deeds  for 
Burke  county,  North  Carolina,  on  the  17th  day  of  July 
1888,  in  book  '  P,'  page  56,  57. 

"  J.  L.  J.  ESTES, 

"  liegister  of  Deeds  for  Burke  County^  N.  C" 

Next  introduced  record  of  special  proceedings  in  the 
case  of  Christiana  J.  and  Hulda  E.  Pearson  by  their 
guardian  Rachel  Pearson  {ex  parte)  in  which  the  petition 
set  forth  that  the  petitioner  Rachel,  as  widow  and  the 
infant  petitioners,  Christiana  and  Hulda,  as  the  only 
heirs-at-law  of  Patton  Pearson  weie  the  owners  of  certain 
lands  (described)  and  that  they  had  been  offered  $1,400  in 
cash  for  the  land  by  L.  S.  Hapgood  of  Boston  ;  that  it  was 
to  the  interest  of  all  parties  to  sell,  &c.,  and  praying  the 
court  to  order  a  sale  of  the  lands  by  a  commissioner  after 
enquiry  and  report  as  to  the  value  of  the  lands,  &c.  The 
record  also  showed  a  report  by  a  commissioner  as  to  the 
value  of  the  lands  and  a  recommendation  that  a  sale 
should  be  made,  the  facts  contained  in  the  report  being 
set  out  in  the  decree.  The  report  was  filed  May  19,  1880, 
and  confirmed  on  same  day  by  the  clerk.  The  record  of 
said  special  proceedings  also  contained  the  following  decree 
signed  by  Judge  Gilmer', 

DKCREE. 

This  case  coming  on  to  be  heard  before  John  A.  Giliner^ 
one  of  the  judges  of  the  superior  courts  of  the  State,  now 
holding  the  several  courts  of  the  Eighth  Judicial  District, 
at  Chambers^  and  being  heard  upon  the  petition  and 
exhibits,  the  former  order  of  the  court,  the  report  of  the 
commissioner,  G.  P.  Erwin,  and  the  [report]  on  file.  The 
court  doth  find  and  declare  the  facts  to  be: 
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"  1.  That  the  petitioners  are  tenants  in  common  of  the 
land  described  in  the  petition ;  that  the  petitioner, 
Rachel  W.  Pearson,  is  entitled  to  dower  in  the  said  lands, 
and  has  title  to  two-thirds  of  the  mineral  interest  therein 
in  fee-simple  ;  that  the  petitioners,  Christiana  J.  Pearson 
and  Halda  £.  Pearson,  are  entitled  to  all  the  land  and 
one-third  the  mineral  interest  in  fee-simple,  subject  to  the 
dower  of  the  said  Rachel  W.  Pearson,  daring  her  life; 
that  the  value  of  interest  of  Rachel  W.  Pearson  is  -eqnal 
to  the  one-half  of  the  present  value  of  the  land  and  all  the 
minerals  therein  ;  and  that  the  value  of  the  present  inter- 
est of  the  said  Christiana  J.  and  Hulda  E.  Pearson,  jointly, 
is  the  one-half  of  the  value  of  the  land  and  all  the  miner- 
als therein  ;  and  that  the  value  of  the  lands  is  eight  hun- 
dred dollars;  that  the  said  Christiana  J.  is  nineteen  and 
the  said  Hulda  E.  Pearson  is  seventeen  years  of  age,  and 
are  infants;  that  the  petitioner,  Rachel  W.  Pearson,  their 
mother,  has  been  duly  appointed  their  guardian.  That 
the  said  Rachel  W.  Pearson,  for  herself  and  in  behalf  of 
her  said  wards,  has  made  a  contract  to  sell  all  the  said 
land  at  the  price  of  fourteen  hundred  dollars  in  money  in 
hand  paid,  has  entered  into  a  written  contract  with  Lyman 
S.  Hapgood,  of  Boston,  in  the  state  of  Massachusetts,  to 
that  effect,  and  the  court  finds  the  fact  to  be,  and  so 
declares,  that  the  interests  of  the  two  minor  petitioners, 
C.  J.  and  Hulda  E.  Pearson,  (as  well  as  that  of  the  peti- 
tioner, Rachel  W.  Pearson,)  would  be  materially  promoted 
by  a  sale  of  said  land  at  the  price  of  fourteen  hundred 
dollars,  and  the  proceeds  of  the  sale  partitioned  among 
the  petitioners,  according  to  their  respective  interests,  and 
that  part  belonging  to  the  said  minors  paid  into  this  court, 
and  placed  under  control  of  the  court,  to  be  invested  or 
loaned  as  the  court  may  direct. 
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"  It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
said  Rachel  W.  Pearson,  guardian  df  the  said  Christiana 
J.  and  Hulda  E.  Pearson,  is  authorized  and  empowered 
by  this  court  to  specifically  perform  said  written  contract 
with  said  Lyman  S.  Hapgood  upon  his  paying  for  said  land 
the  sum  of  fourteen  hundred  dollars,  money  in  hand;  and 
that  she  be  authorized  and  empowered  to  convey  all  the 
interest,  right,  title  and  claims  of  her  said  wards  in  the 
said  lands  in  fee-simple,  with  the  usual  covenants  of  war- 
ranty ;  and  that  said  conveyance,  made  in  pursuance  of 
this  decree,  shall  pass  the  title  of  the  said  wards  in  the 
same  manner,  and  to  the  extent  as  if  made  by  the  said 
Christiana  J.  and  Hulda  E.  Pearson,  in  proper  person  of 
full  age, 

*'  The  court  doth  adjudge  that  the  said  purchase-money 
shall  be  divided  into  two  equal  parts ;  one  part  thereof  shall 
be  the  shareof  Christiana  J.  and  Hulda  E.  Pearson  jointly, 
and  be  paid  into  this  court  immediately  after  the  sale  of 
the  land  ;  that  the  same  be  re-invested,  or  loaned,  to  the 
use  and  benefit  of  the  said  minors  as  the  judge  of  thia 
court  may  specify  and  order  ;  and  it  is  further  ordered 
that  this  case  be  retained  for  further  orders.  It  is  adjudged 
that  the  petitioner,  Rachel  W.  Pearson,  pay  the  cost  of 
this  proceeding  out  of  her  part  of  the  proceeds  of  such  sale, 
and  that  Geo.  P.  Erwin,  the  commissiouer,  be  allowed  ^5 
for  taking  the  testimony,  and  making  his  report  24rth  May, 
1880. 

"JOHN  A.  GILMER, 
"  Judge  Fifth  District^  Presiding  in 

"  Eighth  Judicial  District.^^ 

REPORT  OF  RACHEL  PEARSON. 

Rachel  Pearson,  guardian  of    her   two  daughters,  C.  J. 
and  Hulda  E.  Pearson,  has  the  honor  to  report  to  thiB 
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eonrt,  that  she,  as  guardian  of  her  said  wards,  and  in  her 
own  behalf,  has  specifically  performed  the  written  contract 
entered  into  with  Lyman  S.  Hapgood,  on  the  29th  day  of 
April,  1880,  in  behalf  of  herself  and  in  behalf  of  her  said 
wards  by  selling  and  conveying  to  the  said  Lyman  S. 
Hapgood  the  lands  described  in  the  proceedings  in  this 
case  under  and  in  pursuance  of  the  former  order  of  this 
court,  having  received  in  payment  for  said  land  the  sum 
of  fourteen  hundred  dollars  of  money  in  hand  paid,  one- 
half  of  which  is  the  money  due  my  wards  for  their  interest 
in  said  lands  ;  and  I  do  now  return  and  pay  into  this  court, 
for  the  nse  and  benefit  of  my  said  wards,  the  sum  of  seven 
hundred  dollars  ($700),  agreeable  to  the  order  of  this 
court,  niade  in  this  case,  this  29th  May,  1880.  (Signed  by 
Rachel  AV.  Pearson.) 

RECEIPT  OF  CLERK. 

^'  The  within  report  on  this  31st  day  May,  1880,  was 
returned  into  court,  and  the  sum  of  $700  paid  into  court 
by  Rachel  W.  Pearson,  guardian  of  her  wards,  C.  J.  and 
Hulda  E.  Pearson,  for  their  use  and  benefit,  to  be  invested 
by  the  order  of  this  court  for  them,  agreeable  to  the  former 
order  made  by  the  judge  of  this  court,  and  the  clerk  of 
this  court  has  given  his  receipt  for  the  same,  this  31st 
Mav,  1880. 

"  J.  H.  Hallyburton, 

"  Clerk  Burke  Superior  Court. ^^ 

Next  introduced  grant  from  the  State  to  James  Green- 
lee, James  and  William  Erwin,  dated  December  7,^1795. 

Next  introduced  deed  from  George  P.  Erwin,  trustee, 
to  Hancock  Gold  Mining  Company,  covering  the  eight- 
acre  tract,  and  it  was  admitted  that  G.  P.  Erwin,  as  such 
trustee,  had  power  to  convey  the  title  to  lands  belonging 

to  the  heirs  of  th*^  said  Greenlee  and  the  said  Erwin  within 
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boundary  of  this  grant.  There  was  evidence  that  the 
eight-acre  tract  was  witlnn  the  boundaries  of  this  grant. 

Next  introduced  grant  from  the  State  to  J.  H.  Hall, 
dated  November  25,  1853,  covering  one  hundred  acres. 

Next  introduced  deed  from  James  Terry  and  wife  to 
L.  S.  Hapgood,  dated  July  23,  1880. 

Next  introduced  letters  of  incorporation  of  the  Han- 
cock Gold  Mining  Company,  with  certificate  by  the  Sec- 
retary of  State  for  Maine,  as  follows : 

"  CERTIFICATE    OF    ORGANIZATION    OF    A    CORPORATION    UNDER 

THE    GENERAL    LAW. 

"The  undersigned,  officers  of  a  corporation  organized  at 
Portland,  in  the  county  of  Cumberland  and  state  of  Maine, 
at  a  meeting  of  the  signers  of  the  articles  of  agreement 
therefor,  duly  called  and  held  at  No.  93  Exchange,  in  said 
Portland,  on  Saturday,  the  19th  day  of  June,  A.  D.  1880, 
hereby  certify  as  follows : 

"The  name  of  said  corporation  is  the  Hancock  Gold  Min- 
ing Company.  The  purposes  of  said  corporation  are  the 
mining  and  milling  of  gold  and  other  minerals,  and  espe- 
cially the  mining  and  milling  of  gold  and  other  minerals 
in  Silver  Creek  township,  Burke  county,  and  State  of 
North  Carolina. 

"  The  amount  of  capital  stock  is  three  hundred  thousand 
dollars,  and  is  paid  in  fnll,  and  the  shares  thereof  are  to  be 
forever  non-assesbable.  The  par  value  of  a  share  is  ten 
dollars. 

"  The  names  and  residences  of  the  owners  of  said  shares 
are  as  follows  : 

"  Lyman  S.  Hapgood,  Boston,  Mass.,  ten  thousand. 

"John  F.  Eldridge,  Boston,  Mass.,  ten  thousand. 

"  Alpheus  P.  Blake,  Boston,  Mass.,  ten  thousand. 
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"  Said  corporation  i^  located  at  Portland.  The  number 
of  directors  is  three,  and  their  names  are  Lyman  S.  Hap- 
good,  John  F.  Eldrid^e  and  Alpheus  P.  Blake.  The 
underBigued,  John  F.  Eldridge,  is  President ;  the  under- 
signed, Lyman  S.  Hapgood,  is  Treasurer,  and  the  under- 
signed, John  F.  Eldridge,  Lyman  S.  Hapgood  and  Alpheus 
P.  Blake,  are  a  majority  of  the  directors. 

^'Witness  our  hands,  this  19th  day  of  June,  A.  D.,  1880. 

John  F.  Eldridge, 
President  and  Director. 
Lyman  S.  Hapgood, 
Treasurer  a7id  Director. 
Alpheus  P.  Blake, 

Director. 

"  Cumberland-— 88  June  19,  A.  D.  1880. 

"Then  personally  appeared  John  F.  Eldridge,  Lyman  S. 
Hapgood  and  Alpheus  P.  Blake,  and  made  oath  that  the 
foregoing  statement,  by  them  subscribed,  is  true. 

Before  me  :  A.  J.  Bradstreet, 

Justice  of  the  Peace. ^'^ 

State  of  Maine, 
Attorney  GeneraVs  Office^ 

June,  A.  D.  1880. 
"I  hereby  certify  that  I  have  examined  the  foregoing  cer- 
tificate, and  the  same  is  properly  drawn  and  signed,  and  is 
conformable  to  the  Constitution  and  laws  of  the  State. 

Henry  B.  Cleaves, 
Attorney  General.^'^ 

"State  of  Maine, 
Office  of  Secretary  of  State. 
**I  hereby  certify  that    the  foregoing  is  a  true  copy  from 
the  records  of  this  office.     In  testimony    whereof  I   have 
caused  the  seal  of  the  State  to  be  hereunto  affixed. 
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"Given  under  my  hand  at  Augu6ta,thi8  sixth  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-four,  and  in  the  one  hundred  and  eighteenth 
year  of  the  Independence  of  the  United  States  of  America. 

J.  J.  Chadbourne, 
(OflBcial  Seal)  Secretary  of  State.^^ 

[Objected  to  by  the  plaintiff  for  defective  certificate, 
and  there  was  no  power  conferred  in  the  certificate  upon 
the  alleged  corporation  to  hold  and  convey  land  described 
in  the  deeds  to  and  from  it.  Objection  overruled  and 
exception  by  the  plaintiff.] 

For  the  purpose  of  showing  the  unequitable  conduct  of 
the  plaintiff  towards  her  bargainor,  the  defendant,  by  her 
agent,  copartner  and  co-plaintiff,  the  defendant  introduced 
a  iri-partite  contract  between  the  plaintiff,  J..  C.  Land- 
reau.  Rev.  Father  Crowly  and  Mrs.  Barcello.  (See 
Exhibit  B.)  Also  affidavit  of  Landreau,  showing  that  he 
was  a  party  in  interest.     (Exhibit  C.) 

[Plaintiff  objects  ;  overruled;  exception.] 

These  exhibits  are  omitted  here  because  the  purport  of 
this  evidence  is  sufficiently  stated  in  the  opinion. 

Plaintiff  introduced  no  evidence.  There  whs  a  verdict 
and  judgment  for  defendant,  and  plaintiff  appealed  and 
assigned  as  errors  as  follows  : 

"  Ist.  Admission  of  improper  testimony. 

"  2d.  Refusal  to  give  instructions  asked  for  by  plaint- 
iff. 

"  8d.  For  error  in  instructions  given. 

"  4th.  To  the  judgment." 

As  these  assignments  of  error  arc  hold  \o  be  too  vague 
and  indefinite,  as  far  as  the  judgment  and  instructions  arc 
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coDcerned,  and  the  judge's  charge  and  prayers  for  special 
instructions  are  not  passed  upon  by  the  court,  they  are 
omitted. 

Messrs.  Cilley  d&  Hufham^  for    plaintiff  (appellant). 
Messrs.  P,  J.  Sinclair  and  Isaac  Avery^  for  defendant. 

AvEBY,  J. :  The  action  was  brought  to  rescind  a  cer- 
tain contract  whereby  the  defendant  Hapgood  covenanted 
to  convey  to  the  plaintiff,  Francis  A.Barcello,  550  acres  of 
land  in  Burke  county  known  as  "Hancock  Gold  Mine," 
on  account  of  defect  of  defendant's  title,  and  for  the  recov- 
ery of  two  thousand  dollars,  purchase-money,  already  paid 
by  the  plaintiff  and  the  amount  expended  in  improve- 
ments on  the  land,  less  the  profit  realized  from  working  a 
gold  mine  thereon.  The  defendant  denied  the  allegations. 
The  controversy  has  narrowed  down  to  the  question 
whether  the  defendant  could  make  a  good  title  to  three 
out  of  the  five  tracts  of  land  described  in  the  contract,  to- 
wit,  the  three-hundred-aere-tract,  the  one-hundred-acre- 
tract  and  the  eight-acre  tract. 

The  title  deeds,  which  gave  rise  to  the  exceptions  as  to 
form  of  probate  and  power  of  agents  Vo  execute,  were  those 
offered  by  the  defendant  Hapgood  to  show  that  he  was 
able  to  specifically  perform  his  contract.  "It  is  usual," 
said  the  Court  in  Rowland  v.  Thompson^  73  N.  C,  504, 
^'  for  sales  made  by  order  of  the  Court  of  Equity  to  be  pub- 
lic sales;  but  the  court,  as  the  guardian  of  infants,  has 
full  power  in  regard  to  the  mode  of  sale,  and,  under  special 
circumstances,  not  only  has  power  but  should,  in  the  exer- 
cise of  its  discretion,  authorize  and  confirn.  what  is  called 
a  private  sale;  that  is,  a  sale  without  advertisement  and 
public  outcry."  It  is  settled  by  a  number  of  adjudica- 
tions "  that  The  Code  has  not  taken  away   from    the   supe" 
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rior  courts  the  jurisdiction  heretofore  exercised  by  Coiirta 
of  Eqaity.  Wadsworth  v.  Davis,  63  N.  C,  251  ;  Wilson 
Y.  Bynumjd2  N.  C,  at  p.  717;  Clement  w  Cozart,  lOT 
N.C.,  695 ; /S^ai5e  &  Guilford  Co.  y,  Ga,  Co.,  112  N.  C.^ 
34. 

In  1880,  when  Rachel  Peaison,  as  guardian  of  her 
infant  children,  filed  the  petition  before  the  clerk  of  the 
superior  court,  he  was'  actinj^;  in  the  capacity  of  probate 
judge  and  authorized  to  take  jurisdiction  of  the  special 
proceeding,  under  what  is  now  Section  1602  of  The  Cods^ 
which,  since  the  enactment  in  its  present  shape  in  1885^ 
confers  the  same  authority  on  him  as  clerk.  But  though 
he  could  take  cognizance  of  it,  his  right  to  do  so  was  not 
exclusive,  but,  under  the  rule  laid  down  in  the  cases 
already  cited,  concurrent  with  that  of  the  superior  court 
in  the  exercise  of  the  powers  of  a  Court  of  Equity.  The 
superior  court  had  general  jurisdiction  both  of  the  persong 
who  were  paities,  and  the  subject  matter  of  such  a  pro- 
ceeding, it  being  equitable  in  its  nature,  {Hovston  v. 
Houston,  Phil.  Eq.,  95  Kx-Parte  Dodd,  Jbid.,97;  liar- 
rison  v.  Bradley,  5  Ired.  Eq.,  136)  and  a  third  person  pur- 
chasing in  good  faith  at  a  sale  made  under  the  decree  of  the 
superior  court,  signed  by  Judge  Gilmer,  and  relying  upon 
the  stability  of  that  judgment,  got  a  good  and  indefeasible 
title.  Sutton  v.  Schonwald,  S6  N.  C,  203  ;  England  v. 
Garner,  90  N.  C,  197  ;  Branch  v.  Grijjin,  99  N.  C,  173; 
McToer  v.  Stephens,  101  X.  C.,255.  The  purchaser  was 
not  bound  to  look  behind  the  judgment  of  the  higher 
court  and  pass  upon  the  irregularity,  if  the  signing  of  the 
decree  of  sale  upon  the  coming  in  of  the  report  uf  the 
referee,  by  the  judge  of  the  superior  court  instead  of  by 
the  judge  of  probate,  subject  to  the  approval  of  his 
superior,  was  in  fact  not  in  accordance  with  the  regular 
course    of   the    court.     The    sale    was    not    only    made 
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under  an  order  of  a  court  having  general  jurisdiction  both 
of  the  parties  and  the  subject  matter,  but  it  was  made 
after  careful  inquiry  by  a  referee,  and  a  report  by  him  that 
the  interest  of  the  infants  would  be  promoted  by  a  sale. 
Harrison  v.  Bradley^  supra.  Tlie  making  by  the  probate 
judge  of  an  order  confirming  this  report  on  its  coming  in, 
instead  of  making  the  order  of  sale,  was  but  an  irregular- 
ity which  does  not  subject  the  proceeding  to  collateral 
attack,  and  which,  if  a  direct  attack  was  made,  would  not 
affect  the  validity  of  the  title  acquired  under  the  decree,  if 
the  purchaser  were  a  stranger  to  the  record.  Section 
1590  of  The  Code  is  the  Act  of  1794,  Ch.  413,  Sections  1 
and  2,  and  has  been  in  force  since  its  first  enactment,  (Eev. 
Statutes,  Ch.  54;  Rev.  Code,  Ch.  54,  Sec.  26;  Bat.  Rev., 
Ch.  54,  Sec.  27,)  and  being  a  part  of  the  statute  law,  it  is 
manifest  that  the  court  has  always  construed  it  as  referring 
to  sales  other  than  judicial.  It  was  intended  as  a  restric- 
tion upon  the  discretionary  power  of  the  guardian,  not  upon 
the  authority  of  a  court  of  chancery  having  the  supervision 
and  oversight  of  their  conduct.  .The  evil  intended  to  be 
remedied  by  the  statute  was  not  the  abuse  of  power  by  the 
court,  but  by  guardians  when  not  acting  under  the 
restraint  of  its  orders. 

The  statute  {Code^  Sec.  640)  confers  upon  clerks  of  courts 
of  record  in  other  states  the  powers  both  of  commissioners 
affidavits  and  of  deeds,  and  of  commissioners  rei^ularlv 
appointed  by  the  courts,  and  the  courts  will  take  judicial 
notice  of  their  seals.  Hinton  v.  Ins.  Co.^  116  N.  C,  22. 
Commissioners  of  aflidavits  are  empowered,  under  Section 
632  of  The  Code^  to  take  acknowledgments  of  deeds  in 
other  states  by  residents  both  of  this  State  and  of  that  tor 
which  such  commissioners  are  appointed.  Bicggy  Co.  v. 
Pegram,  102  N.  C,  240.  AVillard,  the  clerk  of  Suffolk 
court,  therefore,  had    authority    to   take   the  probate,  and 
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upon  the  adjudication  by  the  clerk  of  the  superior  court  of 
Burke  couifty  that  it  was  correct,  it  was  propeily  admitted 
to  registration.     Buggy  Co.  v.  Pegram^  supra.     For  the 
same  reason  the  same  clerk  was   empowered   to   take  the 
acknowledgment  of  the  grantor  Barton  to  Hapgood,  and  it 
is  needless  to  cite  authority  to  show  that  the  acknow^ledg- 
ment  that  the  "  foregoing  instrument  was  his  free  act  and 
deed  "  was  sufficient  in  law.     The  certificate  of  Hallybur- 
ton,  clerk,  that  B.   S.    Gaither,  the  subscribing  witness, 
appeared  before  him,"  and  the  due  execution  of  the  annexed 
deed  was  duly  proven  "  by  him,  was  also  sufficient  to  author- 
ize the  order  of  registration  and  the  recording  of  the  deed. 
While  a  foreign  corporation  is  not  authorized  to  exercise 
powers  in  another  state  not  granted   in  its   charter,  {J)ia- 
mond  Match  Co.   v.  Powers^  51   Mich.,  145;  Bank  v.  God- 
froy^  23  111.,  579,)  yet  where  the  privilege  of  holding  real 
estate  is  therein  conferred,  it  may,  under  the  rules  of  comity, 
buy,  hold  and  sell  land  to  the  same  extent  that  domestic  cor- 
porations are  authorized  to  deal  in  it,  and,  whether  foreign 
or  domestic,  if  authorized  to  hold  land  at  all,  they  have  all 
of  the  powers  of  an   individual  in  relation  to  it,  except   in 
60  far  as  they  are  expressly  restricted  by  law.     LaJicanttr  v. 
Improvement  Co.^  24  L.  R.  A.,  and  note — 140  N.  Y.,  576  ; 
Com.  v.  Railroad y  15  Am.    St.    Rep.,   724,  and  note — 129 
Pa.  St.,  463  ;  Blair  v.  Ins.  Co.^  47  Am.  Dec,  129,  and  note — 
10  Mo.,  559  ;  Ducat  v. Chicago,  cfer.,  95  Am.  Dec,  and  note — 
48  111.,  172 ;  6  Morawitz  Pr.  Corp.,  Sees.  960  to  965.     The 
corporation  was    created  for  the    purpose  of   "  mining  and 
milling  of  gold  and    other   minerals,    especiall}'  in    Silver 
Creek  township,  Burke  Co.,  X.  C,"  where  it  appears  that 
the  company  is  operating.      It  is  a    familiar  rule,  applica- 
ble to  both  public  and  private  corporations,  that,  while  the 
grants  of  authority  from    the  state  to    them  are  construed 
strictly, ^they  can  nevertheless  exercise  not  only  the  powers 
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expressly  given  and  such  as  are  fairly  implied  in  or  incident 
to  those  given,  but  such  as  it  is  indispensably  necessary  to 
-exercise   in    order    to    the    enjoyment    of  the    privileges 
•expressly  given.     In  other  words,  the  authority  to  use  the 
means  necessary  to  attain  the  main  objects  for  which  they 
are  formed  must  be  supplied  by  implication.     1  Morawitz, 
^upra^  Sec.  320  ;  1  Spilling  Pr.  Corp.,  Sees.  63,  83.     A  cor- 
poration has    the  implied    right    t6  acquire  and   hold   not 
only   such   property   real   or  personal,  as  may  be  actually 
necessary  for  carrying  on  the   business  for  which  it    was 
formed,  but  such  as  may  be  reasonably  expected  to   prove 
useful  and  convenient  in    attaining    its    legitimate   ends. 
1  Morawitz,  supra^  Sec.  327.     The  general  rule  is  that  for- 
eign corporations  may  acquire  real  and  personal  property, 
such  as  tracts  of  land  for  the  purpose  of  mining,  as  in  this 
case,  like    domestic    corporations,  where  it  is  necessary  or 
convenient  in  carrying  out  the  express  purposes  for  which 
they  were  created.     2    Morawitz,  supra^  Sec.  961.     It    is 
manifest  that  a  company  formed  for  the   purpose    of  min- 
ing and  milling  would  find  it  convenient,  if  not  absolutely 
essential,  to  buy  the    land  upon  which    it  proposes  to  con- 
duct its  business,  and  where  the  acquisition    would    prove 
useful,  in  the  absence  of  any  law  re-enacting  the  Statutes 
of  Mortmain    in   this  State,  neither  domestic  nor  foreign 
corporations  are    prohibited  from    buying  land  in  further- 
ance of  the  oojects  for  which  they   were  created.     Malett 
V.  Simpson^  94  N.  C,  41.     Where,  however,  it  is  doubtful 
whether  tlie  right  to  h  Id  land  comes  within  the  purview 
of  its  jiowers,  that    question  can  be    raised  as  against  any 
corporation  exhibiting  title  to  realty  only  by  a  proceeding 
authorized  by  the  State.     Mallett  v.  /Simpson,  supra;  Bass 
v.  Navigation  Co,  111    N.    C,  430.     A    private  corpora- 
tion, organized  for  the  benefit  of  its    stockholders,  is   not 
restricted  by  duties  to  the  public,  as  is   a  quasi  public  cor 


730  m  THE  SUPREME    COURT.  [118 


Barcbllo  V,  Hapgood. 


poration,  but  is  authorized  to  dispose  of  any  of  its  prop- 
erty, real  or  personal,  whenever  it  may  find  it  expedient  to 
do  so  in  carrying  out  its  business.  1  Morawitz  Pr.  C, 
See.  335. 

A  conveyance  of  the  propertyof  a  corporation,  like  that 
of  an  individual,  may  be  executed  "  through  any  agent 
having  authority  to  represent  the  company  for  that  pur- 
pose." 1  Morawitz  Pr.  Corp.,  Sec.  335.  Citing  Bason  v. 
Mining  Go,^  90  N.  C,  417,  and  Morris  v.  Keel^  20  Minn., 
531,  Morawitz  says  (in  the  section  last  cited)  that  a  statu- 
tory method  of  alienation  by  corporations  like  that  pro- 
vided by  statute  in  Nortii  Carolina  (7%^  Code^  Section  6S5) 
is  not  exclusive  of  the  common-law  mode  of  convevance, 
and  does  "  not  proliibit  other  methods  of  execution  by 
authorized  agents."  The  rule  as  stated  by  Morawitz  is 
founded  upon  the  right  to  dispose  of  property,  which  is 
always  incident  to  ownership  by  individuals,  and  also  by 
corporations,  except  in  so  far  as  they  are  restrained  by 
express  statute  or  by  public  policy,  as  where  they  owe  a 
duty  to  the  public  and  the  alienation  of  property  may 
incapacitate  them  for  its  performance.  1  Beach  Pr.  Corp.,. 
Sec.  357  ;  Logan  v.  Railroad^  116  N.  C,  940.  The  extra- 
ordinary j)Owers  of  a  corporation,  such  as  that  of  selling  or 
leasing  the  corporate  property,  where  it  exists,  belongs 
primarily  to  the  stockholders,  (1  Beach,  aupra^  Sec.  73,) 
but  may  be  delegated  by  them,  as  it  can  be  by  an  individ- 
ual, to  the  directors  or  to  an  agent  designated  in  the  reso- 
lution of  the  body,  either  by  his  official  title  or  hid  name. 
1  Morawitz,  supra^  Sec.  325.  The  resolution  of  the  cor- 
poration was  in  the  nature  of  a  power  of  attorney  to  con- 
vey land,  and  therefore  it  was  proper  to  prove  and  register 
it  in  this  State.  The  signature  of  the  secretarv  who  is  the 
l^roper  officer  to  affix  the  seal  where  no  special  authority 
to  do  so  is  conferred   on    another,   was  acknowledged  by 
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him.  The  resolution,  certified  to  be  a  part  of  the  min- 
utes, is  therefore  j}ri7na  facie  the  act  of  the  corporation. 
4  Thompson  Corp.,  Sees.  5054  and  5055  ;  Duke  v.  Mark- 
ham,  18  Am.  St.  Rep.,  889,  and  note — 105  N.  C,  137. 
The  law  assumes  that  the  proper  officer  did  not  exceed  his 
authority,  {Morris  v.  Keel,  supra),  and  that  the  certificate 
of  the  genuineness  of  the  extract  from  the  proceedings  is 
true.  Bailroad  v.  atera,  12  La.  Ann.,  388.  The  Great 
Seal  of  thtj  State  of  Maine  requires  no  proof  of  its  genu- 
ineness, (1  Greenleaf  Ev.,  Sec.  475,)  and  the  certificate  of 
the  Secretary  of  State  that  a  certain  paper  is  a  record  in 
his  office,  when  attested'  by  the  seal,  must  be  accepted  as  at 
\e?i%X  prima  facie  true,  because  such  a  public  officer  is  pre- 
sumed to  act  in  accordance  with  law  in  assuming  the  cus- 
tody of  records.  The  law  of  disputable  presumptions  rests 
upon  the  experience  of  a  connection  between  the  existence 
of  certain  facts  and  the  ac(!epted  opinion  that  in  a  vast 
majority  of  instances  the  existence  of  one  such  fact  may 
be  reasonably  inferred  from  proof  of  the  other.  1  Green- 
leaf,  supra,  Sec.  33.  it  appearing  by  a  genuine  certificate 
that  the  paper  was  placed  in  his  custody  as  an  official 
record,  the  presumption  arises  that  he,  as  a  public  officer, 
has,  in  assuming  control  of  such  record,  done  what  the  law 
required  ;  (Lawson  on  Ev.,  p.  63,  Rule  14,)  and  that  he  is 
therefore  the  proper  and  legal  custodian  of  it.  It  was  not 
necessary  under  the  circumstances  to  off*er  in  evidence 
either  a  certified  copy,  or  copy  purporting  to  have  been 
printed  by  authority  of  the  state,  of  the  statute  constitut- 
ing him  custodian,  when  that  fact  must  be  assumed  from 
what  was  already  proved.  While  such  printed  copies  are 
made  competent  bystatuti^in  most  of  the  states,  and  while, 
according  to  what  is  probably  the  more  correct  view  of  the 
law,  they  are  admissible  even  under  the  common-law 
principles  of  evidence,  {^Vatkhls   v.   Holdman,  16  Peters,, 
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^5,)  it  does  not  follow  that  no  conceivable  combination  of 
facts  will  raise  a  presumption  of  the  existence  of  a  statute 
legalizing  the  act  of  a  public  officer  and  dispensing  with 
the  necessity  for  the  production  of  a  copy  with  evidence 
of  its  genuineness.  The  certificate  is  sufficient  of  itself  to 
•shift  the  burden  of  proof  as  to  the  custody  of  the  record, 
and,  conceding  that  it  is  shown  to  be  a  record,  the  certifi- 
cate of  the  Attorney  General  constitutes  a  part  of  it  and 
shows  that  he  examined  the  certificate  of  organization  of 
the  corporation,  and  decided  that  it  was  in  all  respects  in 
conformity  with  law.  it  is  familiar  learning,  for  which  it 
is  needless  to  cite  authority,  that  the  certificate  of  the  Sec- 
retary of  State  of  North  Carolina,  attached  to  a  grant  of 
land  and  attested  by  the  Great  Seal  of  the  State,  is  suffi- 
<5ient  evidence  of  its  official  character  to  warrant  its  reg- 
istration without  further  proof.  Code^  Sections  2779  and 
2781. 

The  testimony  of  Cooper  and  the  England  deed  tended 
to  show  H  collusive  combination  to  avoid  the  performance 
of  the  contract  by  forestalling  the  defendant  in  buying  up 
a  title,  and  preventing  him  from  perfecting  his  own,  as  he 
had  a  right  to  do.  Wesiall  v.  Austin^  5  Ired.  Eq.,  1. 
Plaintiff  could  ask  nothing  more  than  the  expense  incurred, 
-and  this  she  has  not  done.  Kindly  v.  Gray^  6  Ired.  Eq., 
445.  The  ''broadside"  exceptions  to  the  judgment  and 
to  the  instruction  are  not  sufficiently  specific  and  will 
not  be  considered.  We  have  carefully  considered  such 
assignments  of  error  as  have  any  merit,  and  conclude  that 
^he  judgment  must  be  affirnied. 

Affirmed. 
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L.  J.  SCHAUL  &  CO.  V.  CITY  OF  CHARLOTTE. 

Lice7i9e    Tax — Pawnbrokers  —  Charter  of  City  of  Char- 
lotte, 

1  The  proper  procedure  to  test  the  validity  of  a  tax  is  to  pay  it 
and  sue  to  recover  it  back. 

2.  The  charter  of  the  City  of  Charlotte,  by  Sec.  37,  which  provides : 
''  Taxes  for  city  purposes  shall  be  levied  on  real  and  personal 
property,  trades,  licenses  and  other  subjects  of  taxation  a» 
provided  in  Sec.  3,  Art.  v.,  of  the  State  Constitution,''  author- 
izes a  license  tax  of  $250  per  annum  on  the  business  of  pawn- 
broking. 

2.  There  is  a  great*  difference  between  the  terms  ** broiler"  and 
''pawnbroker.'^  A  broker  is  an  agent,  middleman  or  nego- 
tiator who  works  for  a  commission.  A  pawnbroker  is  not 
an  agent  at  all.  He  is  one  who  lends  money  upon  person- 
alty pledged  as  security. 

4.  Brokers  and  pawnbrokers  constitute  distinct  classes,  and 
entirely  different  license  taxes  may  be  assessed  upon  them. 

Civil  action,  tried  before  Bryan^  «/.,  at  Mecklenburg 
Superior  Court,  January  Term,  1896. 

There  was  jtrdgment  for  the  defendant.  Plaintiffs 
appealed.     The  facts  appear  in  the  opinion  of  the  Court. 

Messrs.   Clarkson  dt   Duls^  for  plaintiffs  (appellants). 
Messrs.  Burwelly    Walker  tk  Cansler,  cojitra. 

Clark,  J.  :  The  City  of  Charlotte  having  laid  a  license 
tax  of  $250  on  the  business  of  pawnbroking,  in  which  the 
plaintiffs  were  engaged,  they  followed  the  proper  course 
to  test  the  validity  of  such  tax  by  paying  it  and  bringing 
this  action  to  recover  it  back. 

The  plaintiff  contends  that  the  tax  is  invalid  because 
the  charter  of  the  city,  ratified  lOth  March,  1866,  (Private 
Laws  1866,  Ch.  7,  Sec.  19,   Subdiv.   No.    13,)   authorizes, 
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"  On  every  broker  or  exchange  office  a   tax  not  exceeding 
one    hundred    dollars."       This   point,  however,   will   not 
avail   the  plaintiff  for   two  reasons.      First,   the  charter 
granted  the  City  of  Charlotte  (Private  Acts  1881,  Ch.  40, 
Sec.   37)   expressly  provides :    "  Taxes  for  city   purposes 
shall    be   levied    on    real    and  personal  property,   trades, 
licenses,  and  other  subjects  of  taxation  as  provided  in  Sec- 
tion 3,  Art.  v.,  of  the  State  Constitution."     Section  57  of 
this  act  repeals  all  laws  in  conflict  therewith.     This  Act  of 
1881  confers  upon  the   town    broadly,  without   restriction, 
the  right  to  decide  what  trade   and   license  taxes  it  shall 
levy,  and  necessarily  repeals  as  to  "  brokers  "  the  limit  of 
$100  existing  under  the  charter  of  1866.     There  is  no  con- 
tention   here    that  $250  is    a  license  so  unreasonable  in 
amount  as  to  call  for  the  supervision  and  protection  of  the 
courts.     Secondly,  even   if  the  charter  of  1881  had   not 
repealed  the  above  limitation  upon  the  tax  to  be  levied  upon 
"brokers,"  the  plaintiff  could  not  have  claimed  protection 
under  it.    "  Pawnbrokers  "  is  an  entirely  separate  and  dis- 
tinct business  and  does  not  come  under  the  generic  title 
"broker."  The  word  "broker,"  derived  from  an  Anglo-Saxon 
word  signifying  "  to  use,"  primarily    means  an  agent.     It 
means  in  law  a  middle-man,  or  negotiator,  between  other 
persons,  for  a  compensation  called  brokerage^  who  takes  no 
possession  of  the  subject  matter  of  negotiation,  and  usually 
contracts  in  the  name  of  those  employing  him,  and  not  in  his 
own  name  ;  and  sometimes  it   means,  in   ordinary  speech, 
a  dealer  in  money,  notes,  bills  of  exchange,  &c.      A  pawn- 
broker has  none  of  the   characteristics  of   either   kind  of 
brokers.     Indeed,  he  is  not  an  .agent  at  all      He  contracts 
in  his  own  name,  has  no  employer,  charges  no   brokerage, 
and  always  takes  possession  of  the  property  ;  neither  does 
he  deal  in    money,  notes   and   bills  of  exchange,  like  the 
second  class  of  brokers  above  named.     In  short,  his  busi- 
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ness  is  to  loan  money  on  the  security  of  personal  prop- 
erty pawned  or  left  with  him.  The  business  of  a  pawn- 
broker is  not  in  the  same 'class  with  and  has  no  resem- 
blance to  that  of  a  broker,  in  either  sense  of  the  latter  word. 
The  verbal  coincidence  of  the  last  two  syllables  of  the 
longer  word  being  "  broker  "  is  purely  fortuitous,  for  a 
pawnbroker  is  not  a  broker  at  all.  The  two  businesses 
constituting  separate  and  distinct  classes,  it  would  be  com- 
petent for  the  city  authorities  to  lay  an  entirely  different 
license  tax  upon  "  pawnbrokers  "  and  "  brokers."  Bosen- 
haum  V.  City  of  Newhern^  at  this  Term. 

No  Error. 


CARRIE  E.  SMITH,  et  al  v.  W.  M.  SMITH,  et  al. 

Tmat  Estate — Contingent  Remainder  in  Land — Applica- 
!  tion  to  Sell  Land  and  He-invest  Proceeds — Equitable 

I  Jurisdiction. 

■ 

I 

;  Where  land  is  held  under  a  deed  of  trust  creating  contingent 

remainders,  a  court  has  no  power  to  order  its  sale  and  a 
•  re- in  vestment  of  the  proceeds,  when  all  the  interests  are  not 
represented  in  the  proceeding,  and  cannot  be,  even  by 
classes,  because  of  the  uncertainty  of  future  events. 

Civil  action,  heard  before  Timherlake^  </.,  at  Septem- 
ber Term,  1895,  of  Mecklenburg  Superior  Court. 

On  the  6th  day  of  April,  1880,  Nancy  S.  Smith  made  a 
conveyance  of  certain  real  estate  to  Carrie  E.  Smith,  W. 
Mc.  Smith  and  W.  H.  Bailey  in   trust  for  the  benefit  of 
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certain  individuals  therein  mentioned,  with  limitations 
and  contingent  interests  to  numerous  other  persons,  named 
therein.  The  purpose  of  the  present  action  is  to  induce 
the  court  to  order  a  sale  of  said  real  estate,  and  direct  a. 
re-investment  of  the  proceeds  upon  the  same  trusts  and 
limitations. 

His  Honor  held   that  the  court  had  no  power  to  order 
the  sale,  and  plaintiffs  appealed. 

Messrs.  Clai^kson  <&  DulSj  for  plaintiffs  (appellants). 
2fr,  James  A.  Bell^  for  defendants. 

Faircloth,  C.  J. :  The  plaintiffs'  application  is  for  an 
order  to  sell  land  and  re-invest  the  proceeds.  They  show 
that  it  would  promote  their  interest  if  they  can  do  so. 
The  deed  under  which  they  derive  their  interest  shows  an 
estate  for  life  in  Carrie  E.  Smith,  with  divers  contingent 
remainders  depending  upon  the  happening  of  several 
future  events. 

However  well  the  Court  migh't  be  convinced  of  the  pro- 
priety of  the  sale,  it  is  powerless  to  grant  the  plaintiff's- 
application  for  the  reason  that  these  remainder  interests 
are  not  and  cannot  be  before  the  Court,  as  they  can  only 
arise  in  futuro.  Whether  or  when  they  may  arise  does 
not  affect  the  question,  as  they  may  do  so.  They  cannot 
now  be  represented  even  by  classes,  because  of  the  uncer- 
tainty of  future  events.  Thifr  rule  has  been  long  settled, 
and  the  reasoning  seenifrto  be  exhausted  in  the  following 
cases  cited  by  the  defendant :  Watson  v.  Watson^  3  Jones 
Eq.,  400 ;  Jxistice  v.  Guion^  76  N.  C.,.  442 ;  Young  v. 
Young,  97  N.  C,  132. 

Affirmed. 
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W.  G.  BELLINGER  v.  W.  A.  GILLESPIE. 

Contract — Parol  Evidence  of  Contemporaneous  Agree- 
ment to  Change  Written  Contract — MiHake — Framed — 
Deceit —  Waiver, 

1.  Parol  evidence  will  not  be  admitted  to  prove  a  contract  entirely 

different  from  that  embraced  in  a  writings  except  for  fraud, 
mutaal  mistake,  &c. 

2.  The  negligence  of  a  party  to  a  written  contract  in  voluntarily 

signing,  without  reading,  a  contract,  no  deceit  or  fraud 
being  shown,  will  not  permit  him  to  contradict  its  terms  by 
parol  evidence. 

3.  Where,  in  the  trial  of  an  action  for  the  contract  price  for  the 

erection  of  lightning  rods  upon  defendant's  house,  defend- 
ant claimed  that  his  signature  to  the  written  contract  was 
procured  by  fraud,  and  that  the  writing  did  not  express  the 
correct  terms  of  the  agreement,  but  it  appeared,  in  evidence, 
that  before  the  work  was  commenced  defendant  read  the  con- 
tract, stated  it  was  not  correct,  but  did  not  stop  the  work- 
men from  doing  the  work  or  express  an  intention  to  sue  the 
plaintiff  in  damages  for  the  alleged  deceit;  Held^  that,  if 
there  was  fraud,  the  defendant  waived  it,  and  equity  will 
not  permit  him  to  accept  the  work  and  refuse  to  pay  for  it. 

Civil  action,  tried  before  Bryan^  J.^  at  January  Term, 
1896,  ot  Mecklenburg  Superior  Court,  on  appeal  from  a 
judgment  of  a  justice  of  the  peace.  The  contract  sued  on 
was  as  follows  : 

'^okder  for  the  erection  of  conductors. 

"  Mr.  U.  G.  Dellinoer  : 

Sir  : — Erect  (or  deliver)  at  your  earliest  con  venienee  on 

my  residence  a  system  of  circuit  conductors,  (5  points  and 

3  rods  to  the  ground,)  of   the   Star  Lightning   Rod,   in  a 

proper  and  substantial  manner,  in  accordance  with  scien- 
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tific  rules ;  and  I  will  pay  for  the  same  on  completion  of 
work  in  cash  or  note,  due  on  completion  at  the  rate  of  47i 
cents  per  foot  for  the  rod,  $3.50  for  each  point,  and  price 
of  five  feet  of  rod  for  each  galvanized  brace ;  $5  for 
each  horse,  rooster  or  points  of  compass  ;  $4  for  each 
arrow  and  $3  for  each  ball. 

"  It  is  expressly  understood  by  the  signer  of  this  order 
that  he  signs  the  same  upon  his  own  judgment,  after  due 
deliberation  by  him,  without  any  undue  influence  having 
been  used  or  representations  made  by  any  agent  other 
than  written  or  printed  on  this  order. 

"  Dated  July  10,  1895. 

"  (Signed)  W.  A.  Gillespie." 

There  was  a  verdict  for  the  plaintiff  and  from  the  judg- 
ment thereon  the  defendant  appealed. 

Messrs.  McCall  cfe  JViwon^  for  plaintiff  (appellant). 
Messrs.   O.   Dowd  and    Jones   tfe    Tillettj  contra. 

Montgomery,  J. :  The  defendant  executed  the  order  to 
the  plaintiff  which  is  set  out  in  the  case  on  appeal.  The 
order  was  signed  by  the  defendant  simultaneously  with 
the  making  of  the  contract,  whatever  the  contract  was. 
The  defendant  could  read  and  write,  and  he  signed  the 
paper,  according  to  his  own  testimony,  voluntarily.  The 
plaintiff  made  no  attempt  to  conceal  any  of  its  provisions, 
handed  it  to  him  to  read,  practiced  no  trick  or  surprise  on 
him  to  induce  him  to  execute  it,  and  as  a  matter  of  fact 
the  defendant  commenced  to  read  it.  He  said,  as  a  wit- 
ness for  himself  on   the  trial,  that  "he  (plaintiff)  pulled 

out  the  paper  and  showed  it  to  me Then  I  signed 

the  paper.  I  didn't  hardly  get  the  first  line.  I  saw  the 
fisrure  3  and  thought  it  was  3  rods  for  the  house.  I  asked 
if  he  would  put  it  up  to-day,  and  he  said  he  would  put    it 
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np  to-morrow."  It  is  plain  that  no  deceit  was  practiced 
here.  It  was  pure  negligence  in  the  defendant  not  to 
have  read  the  contract.  There  it  was  before  him,  and 
there  was  no  trick  or  device  resorted  to  by  the  plaintiff  to 
keep  him  from  reading  it.  In  Boyden  v.  Clark^  109  N.  C, 
669,  it  is  said  by  the  Court,  "If  a  prudent  person,  in 
the  exercise  of  ordinary  care  and  occupying  his  position, 
would,  by  prosecuting  his  inquiries   further  or    extending 

I  his  investigations,  have  ascertained  the    truth    before    act- 

ing, relief  would  be  refused  on  the  ground  of  negligence." 

i  If  we  will  apply  this  principle  to    the    case    before  us   we 

will  see  that  the  defendant's  negligence  was  inexcusable. 
The  defendant's  defense  is  that  the  plaintiff  told  him,  just 
upon  signing  the  paper,  that  he  would  put  up  the  rods 
for  $20,  and  he  was  allowed  on  the  trial  to  testify  to  this 
conversation  to  show  what  the  contract  was.  This  te»iti- 
mony  was  nothing  but  an  attempt  to  contradict  a  written 
instrument  executed  by  the  defendant  concerning  the  same 
matter.  It  was  an  attempt  to  pi ove  by  oral  testimony  a 
contract  entirely  different  from  that  embraced  in  the  writ- 
ten one.  His  Honor  erred  in  admitting  the  testimony. 
But,  for  another  reason,  the  defendant  cannot  defeat  the 
plaintiff's  action.  According  to  his  own  testimony,  when 
the  workman  Uzzell  came  next  morning  to  put  up  the  rods 
the  defendant  asked  to  see  the  paper  which  he  had  signed. 
(Uzzle  having  it  in  his  hand  to  collect  the  money  after  the 
work  should  be  done)  and  upon  looking  at  it  said  that  the 
contract  was  not  stated  truly  in  the  paper.  Yet  he 
allowed  the  work  to  go  on  and  to  be  completed  in  manner 
and  style  altogether  different  from  that  which  he  said  the 
true  contract  provided  for.  Upon  discovering  that  the 
written  contract  was  unlike  the  contract  which  he  alleged 
he  had  made  with  the  plaintiff,  he  should  not  have  allowed 
the  work  to  go  on.      Equity    will    not   permit  him    under 
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such  circumstances,  even  if  there  was  fraud  in  the  contract, 
to  allow  the  plaintiff  to  complete  the  work  and  then  refuse 
to  pay  for  it.  If  the  contract  had  been  procured  through 
fraud,  as  the  defendant  alleged,  he  ought,  when  he  had 
examined  it  the  next  morning  before  Uzzell  began  the 
work,  to  have  repudiated  it  and  have  forbidden  the  com- 
mencement of  the  work,  or  he  should  have  made  his 
election  to  abide  by  it,  as  it  was  written,  with  the  explicit 
declaration,  then  made,  of  his  intention  to  sue  the  plaint- 
iff in  damages  for  the  deceit.  Knight  v.  Houghtallingy 
85  N.  C,  19.  It  is  not  necessary  for  us  to  consider 
whether  or  not  the  answer,  even  after  amendment,  was 
sufficient  in  substance  to  raise  the  question  of  deceit  in  the 
contract.  There  was  no  error  in  the  'tatters  pointed  out 
for  which  there  must  be  a  new  trial. 

New  Trial. 


ASHBY  L.  BAKER,  Executor  of  VIRGINIA  BAKER,  Deceased, 

v.  JOHN  H.  McADEN,  Trustee,  et  al. 


Will — Trust  Estate — Termination,  of  Trust  hy  Death  of 

Cest a i   Qxi e    Trust —  A  ccou nting. 

1.  A  trust  will  continue  no  longer  than  the  legitimate  purposes 
contemplated  in  its  creation  require. 
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2.  A  testator  devised  his  reBidnary  estate  to  bis  executor  *'  iD  trust 
for  my  children  ^^  with  power  to  manage  the  estate  for  the 
best  interest  of  the  beneficiaries,  and  to  sell  the  same,  or  any 
part  thereof,  at  any  time  and  on  such  terms  as  he  should 
deem  best,  directing  that,  if  any, of  the  children  were  dissi- 
pated, they  should  receive  only  a  small  portion  until  their 
habits  became  improved,  and  that  the  portion  due  testator^s 
daughters  should  be  given  to  them  in  their  own  right,  '*free 
from  the  debts  and  liabilities  of  their  husbands,  at  such 
times  as  my  executor  may  deem  best/^  There  were  no  limi- 
tations over  after  the  death  of  the  children  or  any  of  them  ; 
Held,  (1)  that  the  trust  is  a  personal  one,  which,  if  the  trustee 
should  die  before  the  children,  would  at  once  be  extinguished 
and  the  estate  would  become  absolute  in  the  children  as 
tenants  in  common  ;  (2)  that  such  trust  would  also  terminate 
on  the  death  of  the  beneficiaries  during  the  trustee^s  life,  in 
which  case  the  estate  would  vest  in  the  representatives, 
legatees  or  devisees  of  the  children  ;  (3)  that  the  death  of 
one  of  the  daughters  terminated  the  trust  as  to  her  share, 
and  vested  such  share  in  her  devisee,  who  is  entitled  to  an 
accounting. 

Civil  action,  heard  on  complaint  and  answer  and 
demurrer  to  answer,  before  Brf/a?i,  e/.,  at  Fall  Term,  1895, 
of  Mecklenburg  Superior  Court.  * 

The  plaintiff,  by  this  suit,  seeks  to  compel  the  defend- 
ant, Jno.  H.  McAden,  executor  and  trustee  under  the  will 
of  the  late  R.  Y.  McAden,  to  account  with  and  pay  over 
to  him  the  share  or  interest  of  his  deceased  wife,  Mrs.  Vir- 
ginia M.  Baker,  in  the  estate  of  her  father,  the  testator. 

The  defendants  answered  the  plaintiflTs  complaint,  and 
averred  that  Jno.  H.  McAden  held  the  estate  of  his  testa- 
tor, R.  Y.  McAden,  under  the  trust  declared  in  his  will, 
and  that  he  has  not  paid  to  the  plaintiff's  wife,  or  to  him, 
since  her  death,  more  than  they  have  already  received 
from  said  Jno.  H.  McAden,  as  executor  and  trustee  under 
said  will,  because  in  the  opinion  and  judgment  of  the  said 
Jno.  H.  McAden,  executor  and  trustee,  honestly  and 
fairly  exercised,  it  was  not  deemed  best  for  the  interest  of 
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the  beneficiaries  that  the  said  exe(Mitor  and  trustee  do  so, 
and  that,  under  the  will  of  the  said  R.  Y.  McAden,  the 
executor  and  trustee  had  the  right  and  power  to  withhold 
any  further  payment  to. the  plaintiff,  so  long  as  he  deemed 
it  prudent  and  best  for  all  parties  interested  in  the  said 
trust  as  benefioiaries  to  do  so. 

This  answer  was  filed,  not  onh'  by  John  H.  McAden  but 
by  the  beneficiaries  under  the  will  of  R.  Y.  McAden  (other 
than  the  plaintiff). 

The  plaintiff,  by  his  demurrer,  insisted  (l)that  the  trust 
as  to  Mrs.  Baker  terminated  at  her  death,  and  the  legal 
and  equitable  estates,  as  to  her  share  and  interest,  merged, 
at  that  time  ;  (2)  that  the  contention  of  defendants  would 
be  in  restraint  of  alienation  and  would  coriflict  with  the 
rule  against  perpetuities,  and  (3)  that  no  necessity  exists 
for  longer  keeping  the  estate  togethci. 

His  Honor  sustained  the  demurrer  and  gave  judgment 
for  the  plaintiff,  adjudging  him  the  owner  and  entitled  to 
the  possession  of  Mrs.  Baker's  interest  in  the  estate,  declar- 
ing the  trusteeship  of  John  H.  McAden  (as  to  such  inter- 
est) ended  and  directing  him  to  account,  &c.  From  this 
judgment  the  defendants  appealed. 

Mr.  R.  ().  Burton^  for  plaintiff. 

Mesriss.  Burwell^  Walker  cf*  Cansler^  for  defendants 
(appellants). 

Faircloth,  C.  J. :  R.  Y.  McAden  die^d  in  1889,  leaving 
a  last  will  and  testament  and  appointed  the  defendant, 
John  H.  McAden,  executor,  and  left  him  surviving  his 
widow  and  several  children.  In  the  will,  after  some  spe- 
cific legacies,  the  testator  says  :  ''  All  the  residue  of  my 
estate  I  give  to  my  brother,  John  H.  McAden,  in  trust 
for  my  children^  he  to  have  entire  control  of  the  same, 
and  he  is  authorized  to  sell  and  dispose  of  the  same,  or  any 
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part  thereof,  at  Biich  time  and  on  such  terms  as  he  may 
deem  best.  He  shall  also  have  authority  to  keep  in  pos- 
session and  manage  and  operate  any  and  all  such  property 
as  long  as  he  may  deem  it  wise  to  do  so.  Th^t  he  may 
distribute  such  portion  of  said  property,  or  income  there- 
from, at  such  times  as  he  may  deem  it  prudent  for  the  best 
interest  of  my  estate  and  my  children."  He  then  directs 
that  if  any  of  his  children  are  dissipated,  they  shall  receive 
only  a  small  income  until  their  habits  are  improved,  and 
then  says:  ''The  portion  of  my  property  due  to  my 
daughters  shall  be  given  to  them  in  their  own  right,  free 
from  the  debts  and  liabilities  of  their  husbands,  at  such 
times  as  my  executor  may  deem  best." 

One  of  the  daughters  (Virginia)  married  the  plaintiff 
and  died  in  May,  1895,  leaving  a  Ust  will  and  testament 
appointing  her  husband  her  executor,  in  which  will  she 
devised  to  her  husband,  the  plaintiff,  "  All  the  rest  atid 
residue  and  remainder  of  my  property,  of  whatever  kind 
and  wheresoever  situated,"  and  this  residue  includes  her 
interest  in  her  father's  estate.  The  plaintiff  now  sues  to 
recover  his  wife's  share  in  her  father's  estate,  now  in  the 
possession  of  said  trustee.  The  plaintiff  insists  that,  by 
the  death  of  Virginia,  the  trust  became  extinct  as  to  her 
share,  and  that  he  is  entitled  to  it  as  her  devisee.  This 
proposition  is  denied  by  the  trustee. 

We  will  put  out  of  the  way  some  suggestions  made  on 
the  argument.  This  is  a  personal  trusty  and  if  the  trustee 
should  die  before  the  children,  the  trust  would  at  once  be 
extinguished,  and  the  estate  would  become  absolute  in  the 
children  as  tenants  in  common.  The  court  could  not 
appoint  a  successor  trustee,  because  it  could  not  invest 
him  with  the  confidence  of  the  testator.  Young  v.  Young^ 
97  N.  C,  132.  If  the  children  should  all  die,  the  trustee 
still  living,  the  trust  would   become  extinct,  because  there 
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would  be  no  beneficiary  for  whose  benefit  it  could  operate, 
and  the  estate  would  vest  absolutely  in  the  children's  rep- 
resentatives, legatees  or  devisees,  as  the  case  mi^ht  be. 

It  is  admitted  that  the  estate  has  been  well  managed, 
and  that  the  trustee  is  worthy  of  the  'confidence  reposed  in 
him.  The  plaintifi^  does  not  put  bis  claim  on  the  ground 
of  mala  fides  or  any  mismanagement. 

There  is  nothing  in  the  terms  of  the  trust  in  restraint 
of  the  right  of  alienation,  and  nothing  in  violation  of  the 
law  against  perpetuities,  which  means  '*  a  life  or  lives  in 
being  at  the  testator's  death,  and  21  years  afterwards." 

The  question  then  is.  Does  the  death  of  Virginia  termi- 
nate the  trust  as  to  her  share  in  the  estate,  or  does  it  con- 
tinue until  all  the  children  are  dead,  if  the  trustee  shall 
elect  so  to  hold  it  ?  It  will  be  noticed  that  the  will  declares 
the  trust  for  "  my  children  "  and  "  for  the  best  interest  of 
my  estate  and  my  children."  There  is  nothing  in  the  will 
indicating  a  purpose  on  the  part  of  the  testator  to  mark 
out  the  course  or  control  the  property  beyond  the  time  of 
*'  mv  children."     There  is  no  limitation  over. 

It  may  be  stated  as  a  general  rule  that  a  trust  will  con- 
tinue no  longer  than  the  legitimate  purposes,  contemplated 
in  its  creation,  require.  Payne  v.  Sale^  2  Dev.  &  Bat. 
Eq.,  460.  *'  Where  a  power  is  coupled  with  a  trust  or 
duty,  a  Court  of  Equity  will  enforce  a  proper  and  timely 
exercise  of  the  power,  but  if  it  be  given  upon  a  trust  to 
be  exercised  in  the  discretion  or  upon  the  judgment  of  the 
trustee,  the  Court  will  not  interfere  with  the  trustee's  dis- 
cretion in  executing  the  trust,  unless  he  has  exercised  jus 
discretion  mala  fide^  Head  v.  Patterson^  44  N.  J.,  211. 
We  are  not  aware  of  anv  case  in  which  this  Court  has 
directly  decided  this  question.  The  plaintiff's  brief  con- 
tains cases  resembling  this  in  some  respects,  but  in  none  of 
them  is  this  exact  question  adjudged. 
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The  case  of  Young  v.  Younff,  08  N.  C,  309,  is  relied 
upon  by  the  defendant  as  sustaining  his  contention. 
There,  the  trust  was  for  tlie  benefit  of  the  trustee  and  the 
children.  Here,  it  is  only  for  the  children,  and  the  trustee 
claims  no  interest  in  the  estate.  There,  two  of  the  chil- 
dren claimed  their  shares  on  arrival  at  21  years  of  age. 
Here,  there  is  no  claim  made  nntil  after  the  death  of  one 
of  the  children.  Note  the  diiFerence.  It  is  manifest  that 
two  motives  mainly  moved  the  testator  to  put  his  prop- 
erty in  trust :  1.  To  protect  it  against  any  dissipation  of 
his  children  in  early  life.  2.  To  save  the  portions  of  his 
daughters  "  free  from  the  debts  and  liabilities  of  their  hus- 
bands." The  reason  as  to  Virginia's  share  has  ceased,  as 
the  time  when  the  apprehended  danger  could  take  place 
expired  at  her  death. 

Keeping  in  mind  that  the  trust,  as  to  the  whole  of  the 
estate,  would  cease  upon  the  death  of  all  the  children,  and 
that  there  is  no  intention  expressed  in  the  will  of  a  trust 
for  any  one  except  "  my  children ^^^  what  reason  appears 
why,  upon  the  death  of  one  of  the  daughters,  the  trust 
should  not  cease  as  to  her  share  ?  We  are  not  informed  as 
to  the  quantity  of  the  property  or  its  nature,  except  that 
it  is  real  and  personal  property.  Is  there  anythii  g  in  the 
condition  of  the  property  tending  to  show  that  the  best 
interest  of  the  estate  would  be  promoted  by  keeping  it  tVi 
solido^  even  in  the  judgment  of  the  trustee,  until  the  final 
termination  of  the  trust  i  The  answer  fails  to  aver  any 
such  facts,  and,  if  there  be  any  such,  the  failure  or  refusal 
of  the  defendant  trustee  to  advance  them  is  of  itself 
unreasonable.  He  does  not  allege,  or  even  suggest,  that 
the  severance  of  Virginia's  share  would  impair  the 
value  of  the  remaining  siiares,  or  be  detrimental  to  the 
survivor's  interest,  or  make  it  more  difficult  to  control  and 
managre  the  same  tV)r  the  best  interest  of  the  beneficiaries, 
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but  simply  declines  in  the  exercise  of  his  discretion  to  pay 
over  the  share  of  the  deceased  daughter  at  present.  The 
case  of  Toner  v.  Collins,  67  Iowa,  369,  is  directly  in  point : 
The  estate  was  devised  to  a  trustee  for  the  benefit  of  three 
•children,  with  power  in  the  trustee  to  manage  and  con- 
trol the  property,  sell  and  reinvest  the  proceeds,  until  the 
children  should  marry  some  worthy  person  ''  with  the  eon- 
sent  of  the  executors."  The  trustee  had  no  interest  in  the 
estate,  and  there  was  no  bequest  over.  One  daughter  died 
at  22  years  of  age,  unmarried,  and  had  never  applied  for 
consent  to  marry.  The  court  held  that  marriage  was  not 
a  condition  precedent  to  the  vesting  of  the  title,  and  that 
the  relation  of  trustee  and  cestui  que  trust  terminated  nec- 
essarily at  the  death  of  the  daughter  and  that  her  devisee 
was  entitled  to  recover.  Wo  consider  that  the  death  of 
Virginia  extinguished  the  trust,  the  power  and  discretion 
of  the  executor,  as  to  her  share  of  her  father's  estate,  and 
that  the   plaintiff,  her  devisee,  is   entitled   to   an    account 

and  to  recover  such  share. 

Affirmed. 


KEYSTONE   DRILLER   COMPANY    v.  W.  E.  WORTH,  et   aL 

Kxceptionn  to  Referee^ s  Report  —  Practice  —  Right    of 

Trial  by  Jury, 

Although,  in  case  of  a  compulsory  reference,  a  party  may,  in  apt 
time,  reserve  his  constitutional  right  to  a  trial  by  jury, 
at  every  stage  of  the  proceeding,  yet  he  may  waive  it 
by  failing  to  set  forth  in  his  exceptions  to  the  referee's  report 
a  Hpecific  demand  for  the  trial  of  the  precise  issue  of  fact 
raised  by  the  pleadings  and  passed  upon  by  the  referee  in 
the  finding  excepted  to. 
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Civil  action,  heard  before  Bryan^  e/.,  at  January  Term, 
1896,  of  Mecklenburg  Superior  Court.  The  same  case 
was  before  this  Court,  at  September  Term,  1895,  and  is 
reported  in  117  N.  C.  Reports,  page  520,  and  upon  being 
remanded  to  the  court  below  the  defendant  Worth  again 
moved  for  a  trial  by  jury,  upon  issues  tendered  by  him, 
and  asked  his  Honor,  as  a  matter  of  di&cretion,  to  grant  a 
trial  by  jury  upon  the  issues  so  tendered.  His  Honor  refused 
the  motion,  holding,  in  conformity  with  the  opinion  of 
this  Court,  that  defendant  had  waived  his  right  of  trial  by 
jury,  and  set  the  case  for  hearing  at  March  Term  of  Meck- 
lenburg Superior  Court  upon  the  defendant's  exceptions 
to  the  referee's  report.  From  this  judgment  and  order  the 
defendant  Worth  appealed. 

Messrs,  Burwell^  Walker  cfe  Cansler  and  II.  W,  Harris^ 
for  plaintiff. 

Messj^s.  Clarkson  d;  Dids  and  Jones  &  Tillett^  for  defend- 
ant (appellant). 

Avery,  J. :  When  this  case  was  heard  on  appeal  at  the 
last  Terra,  the  Court  held  (117  N.  C,  520,  531)  that,  though 
a  party  to  an  action  in  which  a  compulsory  order  of  refer- 
ence has  been  made  may  take  the  precaution  to  reserve 
in  apt  time  his  right  of  trial  b}'  jury  at  every  previous 
stage  of  the  proceeding,  yet  he  may  still  waive  it  by  omit- 
ting, when  he  files  his  exceptions  to  the  referee's  report,  to 
set  forth  specifically  ''  the  points  npon  which  he  elects  to 
demand  a  trial  by  jury."  The  exception,  it  was  declared, 
must  contain  a  definite  and  specific  demand  for  the  trial 
of  an  issue  of  fact  raised  by  the  j)leadings  and  passed  upon 
by  the  referee  in  the  finding  excepted  to.  The  ruling  of' 
the  Court  rested  upon  the  principle  that  even  thisconstitu" 
tional  privilege  must  be  asserted  in  such  a  manner  as  to 
show  a  due  regard  for  the  rights  of  others.     The  Constitu^ 
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tion  provides  (Art.  I,  See.  36)  that  "all  courts  shall  be 
open  and  every  person,  for  an  injury  done  him  in  his  lands, 
goods,  person  or"  reputation,  shall  have  remedy  by  due 
course  of  law  and  right,  and  justice  administered  without 
sale,  denial  or  delay.  An  adversary  party  ought  not  to  be 
delayed  in  the  final  adjudication  of  the  controversy  by  the 
fact  that  the  exceptions  are  so  drawn  as  to  take  two 
chances,  first  of  a  favorable  decision  by  the  court  and  then 
of  a  finding  in  his  favor  by  the  jury.  Nor  ought  he  to  be 
delayed  because  the  demand  for  a  jury  trial  fails  to  point 
out  the  precise  issue  as  to  which  testimony  must  be  offered. 
The  exception  ought  either  to  embody  a  formal  issue  aris- 
ing out  of  the  pleadings  and  covered  by  the  adverse  find- 
ing, or  it  ought  plainly  and  unmistakably  to  point  out  the 
terms  of  the  inquiry  that  it  is  proposed  to  submit  to  the 
jury.  With  such  specific  knowledge  of  the  nature  of  the 
demand  the  adversary  party,  if  he  see  that  the  issue  is 
one  raised  by  the  pleadings,  can  prepare  to  meet  the  ques- 
tion  by  pr^pe^  proof.  Had  the  defendant  here,  when  he 
filed  his  exceptions  to  the  report,  indicated  the  specific- 
points  upon  which  he  demanded  that  the  jury  should  pass, 
the  plaintiff  would  doubtless  have  been  ready  to  meet  him, 
and  the  trial  would  have  been  had  at  the  time  when  the 
report  of  the  referee  first  came  up  for  consideration. 

This  is  not  the  first  time  that  counsel,  apparently  at  least, 
have  sought  the  benefit  of  a  rehearing  under  the  guise  of  ask- 
ing the  court  to  explain  its  ruling.  If  defendant's  coun- 
sel had  embodied  the  issue  tendered,  when  the  case  was 
called  for  a  hearing,  in  the  exceptions  to  the  report  io 
order  to  show  the  precise  nature  of  his  demand,  he  would 
have  been  entitled  tr  claim  a  trial  upon  such  of  them  as 
were  raised  by  the  pleadings  and  adversely  found  by  the 
referee,  as  he  seems  to  have  asserted  his  right  up   to   that 

time. 

The  Judgment  is  Affirmed. 
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ANNA  C.  WOOD  V.  J.  L.  MORGAN. 

Action  Against  Administrator — Venue — Removal. 

1.  Since,  under  Section  198  of  The  Code^  all  actions  against  admin- 

istrators, &c.,  in  their  official  capacity,  must  be  brought  in 
the  county  where  the  bonds  were  given,  if  the  principal  or 
any  of  the  sureties  reside  therein,  an  action  brought  by 
plaintiffs  residing  in  R.  county  against  an  administrator 
who  gave  bond  and  resides  in  M.  county  was  properly 
removed  to  the  latter  county  for  trial. 

2.  When  the  only  cause  of  action  alleged  in  a  complaint  is  that  the 

defendant,  as  administrator,  neglected  and  failed  to  dis- 
charge his  duties  as  such,  the  action  can  be  considered  only 
as  brought  against  him  in  his  official  capacity. 

This  was  a  motion  in  a  civil  action,  pending  in  the 
Superior  Court  of  Rutherford  County,  at  Fall  Term,  1895. 

As  appears  from  the  complaint  tiled  in  this  cause,  the 
plaintiffs  are  the  widow  and  one  of  the  heirs-at-law  of  P.  B. 
Morgan,  deceased,  and  the  defendant  is  the  administra- 
tor of  the  said  P.  B.  Morgan,  deceased,  having  adminis- 
tered on  the  estate  of  P.  B.  Morgan  in  the  Conuty  of 
McDowell  in  1886.     It  further  appears  from  the  complaint 

in   this  action,   that  the  plaintiffs  claim  the  sum  of 

dollars  to  be  due  them  from  the  defendant  by  reason  of 
his  wrongful  conversion  of  funds  coming  into  his  hand  as 
administrator  as  aforesaid,  and  also  by  reason  of  his  neg- 
ligence in  failing  to  collect  certain  evidences  of  debt  due 
the  estate  of  the  said  P.  B.  Morgan,  deceased. 

It  is  admitted  by   the  parties  that   the  plaintiffs  reside 
in  Rutherford  county,  and  the  defendant,  J.    L.    Morgan, 
administrator  of  the  said  P.  B.  Morgan,  deceased,  and  his 
bondsmen    upon  his   administration    bond,   do'now  reside- 
and  have  since,  prior  to    1886,    resided    in   McDowell,   in. 
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Avhich  said  county  the  lettvjrs  of  administration  of  the  said 
P.  B.  Morgan  were  issned. 

The  defendant  in  apt  time  made  his  motion  for  the 
removal  of  this  cause  to  the  County  of  McDowell  for  trial. 
The  motion  was  allowed,  and  his  Honor,  A\  W.  Timber- 
lake,  Judge  presiding,  signed  the  following  order : 

*'  This  cause  coming  on  to  be  heard  against  the  defend- 
ant, who  is  a  resident  of  McDowell  county,  and  upon  a 
motion  of  defendant  to  remove  the  cause  to  McDowell 
•county  for  trial,  and  it  appearing  to  the  court  from  the 
complaint  that  the  proper  venue  in  this  action  is  in 
McDowell  county  : 

"  It  is  considered  that  the  cause  be  removed  to  McDowell 
•conntv  for  trial,  and  the  clerk  of  this  court  will  make  a 
transcript  of  the  papers  in  the  case  and  transmit  them  to 
the  clerk  of  the  superior  court  of  McDowell  county,  who 
shall  place  this  cause  upon  the  civil  issue  docket  for  trial/** 
It  appears  from  the  summons  that  the  action  was 
brought  against  the  defendant,  J.  L.  Morgan,  in  his  indi- 
vidual capacity,  and  his  bondsmen  on  his  administration 
bond  are  not  parties  to  the  action. 

From    the    foregoing    order    of   Judge  Timberlake  the 
■plaintiffs  appealed. 

Messrs.  McBrayer  cfe  Eaves,  for  plaintiff  (appellant). 
No  counsel,  contra, 

FuRCHES,  J.  :  The  judgn>ent,  ordering  the  removal  of 
this  action  from  Rutherford  to  McDowell  county  for  trial 
must  be  sustained.  We  see  no  reason  for  distinguishing 
it  from  Stanly  v.  Mason,  69  N.  C,  1  ;  J^oy  v.  Morehead^ 
69  N.  C,  512  ;   liidwell  v.  King,  71  X.  C,  287. 

But  it  is  contended  that  the  cases  cited  do  not  apply  to 
this  case,  under  Section  193,  which   is   claimed    to   be   an 
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amendment  of  Section  192  of  The  Code  of  Civil  Procedure, 
and  Clark  v.  Peebles^  100  N.  C,  348,  is  cited  as  authority 
for  this  contention.  It  is  true  that  Clark  v.  Peebles  dis- 
cusses the  change  of  the  word  "  fiduciary"  into  the  woid 
*' official."  But  it  quotes  Stanly  v.  Mason^  Foy  v.  More- 
head  and  Bidwell  v.  King^  Hupra^  approvingly.  And 
there  is  no  intimation  in  the  opinion  that  this  slight  verbal 
alteration  has  changed  the  law  as  announced  in  these 
opinions. 

If  we  understand  the  ground  upon  which  the  judgment 
of  the  Court  is  based  in  Clark  v.  Peebles^  supra^  it  is  that 
none  of  the  defendants  in  that  case  lived  in  Northampton 
conntv.  So,  if  that  case  announces  a  doctrine  differing 
from  the  former  decisions  of  this  Court,  (and  we  do  not 
understand  it  does,)  it  does  not  sustain  plaintiff's  conten- 
tion in  this  case.  Here  the  administration  was  in  McDow- 
ell county,  where  the  defendant  then  and  now  resides. 

The  case  states  that  "  it  appears  from  the  summons  that 
the  action  was  brought  against  the  defendant,  J.  L.  Mor- 
gan, in  his  individual  capacity."  This  must  mean  that  the 
defendant  alone  was  sued — that  he  is  the  only  individual 
sued  ;  but,  as  the  only  ground  of  complaint — cause  of  action 
— alleged  against  him  is  that,  as  administrator,  he  neg- 
lected and  failed  to  collect  in  the  assets  of  the  estate,  and 
to  account  and  pay  them  over  as  the  law  required,  this  is 
certainly  an  action  against  him  in  his  "  official  "  capacity 
[  for  not   discharging   the   duties  of  his  6>^c^  as  administra- 

tor according  to  law. 

No  Error.     Affirmed. 
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J.  N.  CALLAHAN  v.  JOHN  WOOD,  Administrator   of    Mrs.  E, 

M.  CORBET,  et  al. 

Claim  Against  DecedenVs  Estate — Services  of  Relative — 

"  Post' Mortem  "   Claimant. 

1.  Although  when  work  is  done  for  another  the  law  implies  a 

promise  to  pay  for  it,  saoh  presumption  may  be  rebatt-ed  by 
the  relations  of  the  parties  implying  mutual  interdependence. 

2.  The    law    does  not   regard  with   favor    claims   set   up,    after 

death,  against  the  decedent's  estate  in  the  absence  of  any 
agreement  or  intention  between  the  parties  prior  to  the 
death. 

3.  Wl  ere  a  son-in-law,   with  his  family  and  mother-in-law,  lived 

together  ^^as  one  family^'  for  14  years  at  the  house  of  the 
mother-in-law,  where  plaintiff's  five  children  were  born,  and 
there  was  no  agreement  for  payment  for  services  on  either 
side,  and  no  payment  was  made  except  in  mutual  services  : 
Held^  that  there  was  no  implied  promise  on  the  part  of  the 
mother-in-law  to  pay  for  the  services  of  plaintiff  and  his  wife, 
and  recovery  cannot  be  had  against  decedent's  estate. 

Civil  action,  heard  before  Timherlalce^  t/.,  at  Fall  Term, 
1895,  of  Rutherford  Superior  Court,  on  exceptions  to 
referee's  report. 

The  action  was  brought  by  the  plaintiff,  (a  son-in-law 
of  the  intestate  of  defendant)  against  the  defendant  for  the 
value  of  the  services  of  himself  and  wife  to  defendant's 
intestate,  which  he  placed  at  $1,000  over  and  above  all 
set-offs  and  counter-claims. 

The  5th  and  6th  paragraphs  of  the  complaint  were  as 
follows : 

"  V.  That  the  said  intestate,  Mrs.  E.  M.  Corbet,  resided 
with  plaintiff  during  the  fourteen  years  next  preceding  her 
death,  and  during  all  these  years  was  maintained,  sup- 
ported and  cared  for  by  plaintiff;  and  during  the  three 
years  next  preceding  her  death   the  said  intestate    was  in 
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very  feeble  health,  and  so  frail  and  weak  as  to  need  to  be 
waited  npon  as  a  child,  not  being  able  to  attend  to  her  own 
personal  needs;  and  that  during  the  last  six  months  pre- 
ceding her  death  the  said  intestate  was  confined  almost 
all  the  time  to  her  bed,  and  required,  besides  the  servi^res 
of  a  phj^sician,  constant  and  unremitting  and  careful 
watching  and  attention,  for  which  plaintiff  was  compelled 
to  quit  from  his  work  as  a  carpenter  weeks  at  a  time  :  and 
that  he  was  at  all  times  disturbed  and  bothered  in  his 
work  by  the  demands  made  upon  his  time  and  attention, 
because  of  his  services  rendered  to  said  intestate  in  her  last 
illness. 

"  VI.  That  the  maintenance  and  support  furnished  by 
him  to  said  intestate  during  the  first  eleven  years  of  her 
residence  with  him  were  reasonably  worth  $50  per 
annum  ;  that  the  maintenance,  support  and  extra  care  and 
attention  for  the  next  two  years  and  a  half  were  reason- 
ably worth  $100  per  annum  ;  and  that  the  extraordinary 
care  and  watchfulness  demanded  of  him  during  the  last  six 
months  prior  to  the  death  of  said  intestate  was  reasonably 
worth  $200." 

The  defendant  answered,  denying  the  right  of  plaintiff 
to  recover,  alleging,  among  other  things:  "That  about 
fourteen  years  before  the  death  of  Mrs.  E.  M.  Corbet 
plaintiff  boarded  with  her  and,  wiiile  living  in  the  house 
of  decedent  as  a  boarder,  he  courted  and  married  her 
daughter;  that  plaintiff  was  then  almost  penniless,  had 
no  house  or  home  for  his  family i  and  decedent  allowed  him 
to  remain  with  her  in  the  house,  and  while  there  some  five 
children  were  born  to  plaintiff ;  that  decedent  was  then  an 
active  and  healthy  woman,  and  did  everything  in  her 
power  to  assist  plaintiff  in  the  raising,  maintenance  of 
himself  and  family,  and  plaintiff  was  wholly  dependent  on 
decedent  for  such  assistance,  he  being  absolutely  unable 
118—48 


75+  IN  THE  SUPREME  COURT.  [118 


Callahan  t>.  Wood. 


otherwise  to  support  himself  aud  family;  that  plaintiff 
continued  to  live  with  his  mother-in-law  till  her  death, 
with  perhaps  a  few  months'  exception,  but  never  at  any 
time  maintained  and  supported  her,  but  was  by  her  fur- 
nished a  house  to  live  in  and  received  for  himself  and  family 
the  aid,  maintenance  and  support  which  a  kind  mother 
would  give  to  her  daughter. 

^^  And  defendants  aver  that  the  furnishing  a  house  and 
home  for  about  fourteen  years,  and  the  constant  aid  and 
assistance  that  decedent  bestowed  on  plaintiff's  family,  was 
and  is  of  much  greater  value  in  money  than  anything  or 
everything  that  plaintiff  ever  did  or  was  able  to  do  for 
decedent,  and  should  and  does  more  than  balance  any 
claim  plaintiff  has  against  her  estate,  and  the  same  is 
pleaded  as  an  off-set  or  counter-claim. 

**  These  defendants  further  say  that  plaintiff  is  and 
always  has  been  for  many  years  of  a  weak  and  debilitated 
constitution,  and  of  an  indolent  disposition,  indisposed  to 
labor  when  able  and  frequently  and  generally  complaining 
of  ill  health,  and  has  not  been  able  to  give  the  support  to 
the  decedent  which  he  i%lleges  in  his  complaint  ;  and,  fur- 
ther, these  defendants  have  each  ai»d  all,  at  all  times,  when- 
ever it  was  necessary  by  reason  of  her  sickness,  contributed 
in  money  and  provisions  and  personal  attention,  and  have 
paid  physicians'  bills,  and  each  one  of  these  defendants  has 
actually  contributed  more  toward  the  support,  care  and 
maintenance  of  decedent  than  the  plaintiff  has,  and  this 
without  being  furnished  a  house  or  other  assistance  which 
plaintiff  has  received." 

The  referee's  report  was  as  follows: 

^^Findmgii  of  fact, 

"1.  I  find  that  the  board  and  care  of  Mrs.  E.  M.  Cor- 
bet during  the  three  years  j)rior  to  her  death  were  worth 
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88  tbllows  :  For  thirty-two  months  of  said  time,  at  the  rate 
of  $7  per  month  ;  for  one  month  of  the  remainder  of 
said  time  during  sickness,  f  10  ;  and  for  the  remaining 
three  months  of  said  time,  during  her  last  sickness,  $18 
per  month,  or  a  total  of  S2bS. 

"  2.  I  find  that  the  extra  expense  to  the  plaintiff  in  the 
way  of  extra  fuel,  board  of  company,  &c.,  incident  to  the 
last  sickness  of  Mrs.  Corbet,  not  included  in  the  foregoing 
finding,  was  $30. 

"  3.  I  find  that  the  rental  value  of  Mrs.  E.  M.  Corbet's 
bouse  and  lot  was  three  dollars  per  month  during  the 
three  years  prior  to  her  death,  a  total  for  the  whole  of  said 
three  years  of  $108. 

"4.  I  find  that  the  services  and  assistance  rendered 
plaintiff  by  Mrs.  Corbet  was  equal  in  value  to  any  and  all 
expense  incurred  by  plaintiff  in  the  way  of  improvements 
or  otherwise  not  included  in  the  foregoing  findings  of  fact. 

*'  5.  I  find  that  there  was  no  express  promise  on  the  part 
of  Mrs.  Corbet  to  pay  plaintiff  for  board,  care  and  sei  vices. 

"  I  find  that  Mrs.  E.  M.  Corbet  was    the    mother-in-law 

of  plaintiff,   J.    N.    Callahan,  and   that   plaintiff  and   his 

family   lived    in  the  house  of  said  Mrs.  E.   M.  Corbet  from 

the  time    of  his  marriage  to   her  daughter,  some    fourteen 

years  prior  to  said   Mrs.  Corbet's  deatli,  up  to  the  time  of 

her  said  death;  that   during  this   time    there  was  no   pay. 

ment  of  rental  on  part  of  plaintiff*;  that  Mrs.   Corbet  and 

plaintiff's  family  lived  together  as  one   family  during   the 

time,  Mrs.  Corbet    rendering    such  attention  to  plaintiff's 

children  in  sickness  and  in  the  way  of  nursing    and  assist- 

[  ance  in   housework  as  she  could,  considering  her   age,    and 

plaintiff   furnishing   the   larger  part,  if  not  all,  of  the  pro. 

visions  for  the  support  of  the    family,  and  giving   to   Mrs. 

Corbet  kind  attention  during  her  sickness;  I  find  plaintifi' 

married  the  daughter  of  Mrs.  Corbet  at  the  age  of  17  year?. 
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and  that  all  of  plaintiff's  children,  five  in  number,  were 
born  under  Mrs.  Corbet's  roof;  that  at  the  time  of  Mrs. 
Corbet's  death  she  was  advanced  in  years;  that  Mrs.  Cor- 
bet paid  taxes  on  her  property,  and  bought  her  own  clothes, 
and  occasionally  made  presents  of  money  to  her  daughter, 
wife  of  plaintiff." 
Findings  of  Law, 

"  1.  I  find  that  the  defendants  are  not  entitled  to  set 
off  against  the  plaintiff's  claim  the  rent  of  Mrs.  Corbet's 
property  accruing  or  services  rendered  by  her  to  plaintiff 
for  any  time  prior  to  three  years  of  her  death. 

"2.  I  find  that  the  relationship  existing  between  the 
plaintiff  and  Mrs.  Corbet,  and  the  circumstances  surround- 
ing such  relationship  in  this  case,  were  such  as  to  rebut 
the  ordinary  presumption  of  law  implying  a  promise  to  pay 
for  board,  care  and  services,  and  were  such,  on  the  con- 
trary, as  to  raise  the  presumption  that  the  parties  did  not 
contemplate  payment  for  said  board,  care  and  services. 

"3.  I  find  that  the  evidence  in  this  case  is  not  sufficient 
to  rebut  the  latter  presumption,  and  that  no  implied 
agreement  to  pay  for  such  board,  care  and  services .  is 
shown,  and  therefore  that  plaintiff  is  entitled  to  recover 
nothing." 

The  plaintiff  filed  exceptions  to  the  report  which  were 
sustained  by  his  Honor,  and  from  the  judgment  rendered 
for  plaintiff  the  defendant  appealed. 

MesHTs,  McBrayer  cfe  Durham  and  M.  H.  Justice^  for 
plaintiff. 

Meifsrs.    Wehh  &   Wehh^  for  defendants  (appellants). 

Fairclotii,  C.  J. :  The  plaintifl'  sues  for  the  value  of 
services  rendered  his  mother-in-law  prior  to  her  death. 
The  referee  finds  in  substance  that  the  mother-in-law  had 
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property  snflScient  for  her  support,  and  that  the  plaintiff 
married  her  daughter  at,  and  he  and  his  wife  lived  in,  the 
house  of  her  mother  for  fourteen  years  before  and  until 
the  death  of  the  latter.  He  also  finds  that  "  Mrs.  Corbet 
and  plaintiff's  family  lived  together  as  one  family  during 
the  time,"  in  the  house  of  the  mother-in-law,  and  that 
plaintiff's  five  children  were  born  under  her  roof,  all  the 
parties  rendering  assistance  to  each  other  during  that  time. 
There  was  no  agreement  to  pay  either  way,  and  nothing 
was  paid  except  in  such  mutual  services. 

Does  the  law  imply  a  promise  to  pay  the  plaintiff  for 
the  services  of  himself  and  wife  under  these  circum- 
stances? We  think  it  doesnot.  The  general  rule  is  that 
when  work  is  d^ne  for  another  the  law  implies  a  promise 
to  pay  for  it,  and  it  is  based  on  the  presumption  arising 
out  of  the  ordinary  dealings  among  men.  Jiut  this  pre- 
sumption may  be  rebutted  by  the  relations  of  the  par- 
ties. The  cases  of  father  and  child,  step-father  and  child, 
grandfather  and  child  have  been  held  to  be  exceptions  to 
the  rule,  in  which  they  were  not  in  the  relation  of  stran- 
gers. Is  there  any  reason  more  favorable  to  a  son-in-law 
under  the  situation  in  the  present  case,  where  the  relation 
of  **  one  family"  was  established  and  recognized  by  the 
parties  until  death,  without  any  fact  found  or  evidence 
tending  to  show  that  there  was  any  intention  on  the  one 
part  to  pay  for  the  services,  or  on  the  other  part  to  charge 
for  the  same?  The  law  does  not  look  favorably  upon  such 
after-death  charges,  in  the  absence  of  any  intention 
between  the  parties  prior  to  death. 

We  do  not  put  our  decision  entirely  on  the  kinship  rela- 
tion, but  also  on  the  "one  family"  relation  established 
and  maintained  by  the  parties,  and  the  entire  absence  of 
any  intention  to  the  contrary  on  the  part  of  eitlier  party. 
We  approve  of  the  language  of  Kuffin,  J.,  in   Williavis  v. 
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BarneSj  3  Dev.,  348,  saying:  "Such  claitue  ought  to  be 
frowned  on  by  courts  and  juries.  To  sustain  them  tends 
to  change  the  character  of  our  people,  cool  domestic 
regard,  and  in  the  place  of  confidence  sow  jealousies  in 
families."  Hudson  v.  Lutz^  5  Jones,  217;  Young  v. 
Hermouy  97  N.  C,  280.     Let  this  l^e  certified. 

Reversed. 


PIEDMONT  WAGON  COMPANY  v.  JOHN  BOSTIC,  et  al. 

Contlnuayice — Dis('?*eiion  of  Trial  Judge — Appeal. 

The  matter  of  granting  or  refusing  a  continuance  of  a  cause  for 
trial  rests  in  the  discretion  of  the  trial  judge,  and  the  exer- 
cise of  such  discretion  is  not  reviewable  on  appeal  in  the 
absence  of  gross  abuse. 

This  was  a  CIVIL  action,  tried  by  TimberlaJce^  «/.,  and  a 
jury,  at  Fall  Term,  1895,  of  Rutherford  Superior  Court, 
upon  complaint,  answer  and  issue.  When  the  case  wag 
called  for  trial,  plaintiff'  announced  its  readiness,  and 
defendants  asked  for  a  continuance,  and  oflTered  an  affi- 
davit of  John  Bostic  and  certificate  of  Frank  Bright, 
M.  D.  Contra^  it  appeared  that  affidavit  of  defendants 
failed  to  state  that  the  facts  upon  which  their  application 
wasgrounded  came  to  liis  knowledge  too  late  to  allow  them 
to  apply  for  a  continuance  as  provided.  (Sec.  401,  Claik's 
Code;  227  C.  C.  P.;  The  Code,  401.)  Further,  that  the 
action  was  on  two  notes,  the  execution  of  which  defend- 
ants admitted  in  tiieir  answer,  and  the  defendants,  by  let- 
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ters  written  plaintiff,  had  recognized  their  liability  there- 
for. Further,  that  this  was  third  term  at  which  cause  bad 
been  at  issue,  and  that  plaintiff's  secretary,  Mr.  Drxon, 
had  attended  three  terms  of  this  court  as  a  witness  in  the 
case.  It  further  appeared  that  John  Bostic,  one  of  the 
defendants,  was  present  in  court,  and  that  he  had  personal 
knowledge  of  all  the  facts  which  they  proposed  to  prove 
by  the  absent  parties  and  that  their  testimony  would  only 
be  corroborative.  The  court  first  found  on  the  evidence 
that  the  ends  of  justice  did  not  demand  a  continuance,  and 
refused  motion  of  defendants,  and  defendants  excepted  and 
appealed.  Court  here  stated  that  if  defendants  would  pay 
all  costs  of  case,  and  include  in  it  the  expenses  of  plaint- 
iff's secretary,  Mr.  Dixon,  attendance  at  this  term,  he 
would  continue  case  for  them.  Defendants  declined  to 
accept  these  terms,  and  court  proceeded  to  trial.  There 
was  a  verdict  and  judgment  for  plaintiff.  Defendants 
moved  to  set  aside  verdict  upon  grounds  that  court  eried 
in  the  exercise  of  discretion  in  forcing  defendants  to  trial, 
which  was  the  only  exception  made  during  trial.  Motion 
denied.     Defendants  appealed. 

jJdesHrs.  McBrayer  <k  Eaves^  for  defendants  (ap])ollants). 
Xo  counsel,  contra, 

Clark,  J.:  Continuances  are  not  favored  by  the  law. 
One  of  the  immortal  provisions  of  Magna  Charta  is  that 
justice  shall  neither  be  delayed  nor  denied,  and  these  are 
coupled  together,  for  a  delay  of  justice  is  often  a  denial  of 
justice.  Still,  there  are  cases  in  which  a  continuance 
should  be  granted  in  the  interest  of  justice.'  The  Code^ 
Section  401,  prescribes  that  the  application,  if  possible, 
shall  alwavs  be  made  thirtv  davs  before  the  trial  term,  and 
that  "  the  applicant  shall  in  all  cases  ])ay  the  cost  of  the 
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application."  The  next  Section,  (402,)  permitting  a  con- 
tinuance to  be  granted  at  term,  prescribes,  among  other 
reqursites,  that  unless  the  affidavit  shall  set  out  that  the 
grounds  for  a  continuance  arose  or  came  to  the  knowledge 
of  the  applicant  too  late  to  apply  before  the  term,  as  pre- 
scribed in  Section  401,  ^'  and  that  the  application  was  made 
as  soon  as  it  reasonably  could  be  after  knowledge  of  such 
facts,"  the  continuance  "shall  not  be  granted  except  on 
the  terms  of  the  payment  of  the  cost  in  the  action  for  the 
terra."  These  Sections,  in  the  judgment  of  the  Legislature, 
not  being  sufficient  to  protect  litigants  against  the  "  law's 
delay,"  which  the  dramatist  enumerates  as  one  of  the  great 
ills  which  "flesh  is  heir  to  "—the  Act  of  1885,  Ch.  384, 
was  passed,  permitting  counter-affidavits  to  be  offered  and 
prohibiting  the  judge  to  allow  any  continuance  "  unless  he 
shall  be  satisfied,  after  thorough  examination  of  the  evi- 
dence as  aforesaid,  that  the  ends  of  justice  demand  it."  If 
left  in  doubt  he  must  refuse  the  continuance.  It  has  often 
been  held  that  the  matter  of  granting  or  refusing  a  con- 
tinuance was  not  appealable.  See  cases  cited  in  Clark's 
Code  (2nd.  Ed.)  p.  3H8.  Certainly,  it  must  be  a  very  gross 
abuse  which  would  authorize  an  appeal  in  such  cases. 
Here,  not  only  w^as  there  no  abuse  of  power,  but  in  the 
light  of  the  above  statutes  His  Honor  ought  not  to  have 
granted  the  continuance. 

Appeal  Dismissed. 
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R.  H.  SIMMONS,  et  al.  v.  ALEXANDER  ALLISON,  et  al. 

Receivers — Cofitrol  of  Property — Discretion  of  Court. 

The  custody  of  a  receiver  is  the  custody  of  the  law,  and  the  court, 
having  power  to  instruct  such  receiver  as  to  the  exercise  of 
his  duties,  may,  in  its  sound  discretion,  direct  to  whom  the 
property  in  the  receiver's  hands  shall  be  rented.  Unless 
grossly  abused,  the  exercise  of  such  discretion  is  not  review- 
able. 

Petition  of  defendHnts  to  rehear  case,  in  which  a  per 
curiam  judgment  (without  written  opinion)  was  ren- 
dered at  February  Term,  1895,  of  tlic  Supreme  Court, 
affirming  the  judgment  of  Winston^  «/.,  at  October  Term, 
1894,  of  MECKLENBrRo  Superior  Court. 

Messrs  Clarknon.  cfe  Dul%  and  J.   W.  Keerans^  for  peti- 
tioner. 

Messrs.  Burwell.  Walker  cfe  Cannier  and  George  E,  Wil 
son^  contra. 

Clark,  J. :  Th  8  is  a  petition  to  rehear  the  former 
f  decision  of  this  Court  as  to  the  receivership  in  this  case. 
I  The  custody  of  a  receiver  is  the  custody  of  the  law,  and 
I  the  judge  had  power  to  instruct  the  receiver  as  to  the  exer- 
cise of  his  duties.  He  was  under  the  supervision  and  con- 
trol of  the  court.  The  property  in  his  hands  being  a 
church,  it  was  eminently  proper  that  it  should  not  be 
rented  out  for  any  other  purpose,  nor  to  any  other  denom- 
ination. Also,  in  renting  it  out,  it  was  within  the  discre- 
tion of  the  court  to  direct  it  to  be  rented,  if  possible,  in 
accordance  with  the  wishes  of  the  larger  part  of  the  con- 
gregation. •  His  Honor  might  inform  himself  to  his  own  sat- 
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isfaction,  as  to  that  particular,  by  personal  inquiry  or  by 
affidavits,  or  by  taking  the  sense  of  the  congregation  by 
ballot,  or  in  any  other  mode  he  might  think  proper.  The 
result  of  the  inquiry  thus  made,  or  however  made,  was  not 
binding  on  the  court,  which  might  disregard  the  report 
made  to  it  by  the  receiver  as  to  the  wishes  of  the  congre- 
gation, and  direct  a  renting  to  an}'  other  person.  In  fact, 
on  the  report  made  as  to  the  preferences  of  the  congrega- 
tion in  regard  to  a  renter,  as  thus  ascertained,  the  court  heard 
exceptions  and  numerous  aflSdavits,  and  finally  made  its 
decision,  and  directed  the  receiver  to  whom  to  rent.  Such 
supervision  and  instruction  of  the  receiver  as  to  the  rent- 
ing of  the  property  in  his  hands  necessarily  rest  in  the 
sound  discretion  of  the  judge,  and  there  is  nothing  to  show 
that  it  was  abused  on  this  occasion.  The  receiver  was 
directed  to  require  a  reasonable  rent  and  security  for  its 
payment.  While  the  contestants  had  different  preferences  as 
to  a  renter,  the  choice  of  renter  could  in  no  wise  affect  or 
prejudice  the  legal  rights  of  either  party.  The  possession 
of  the  renter  would  be  the  possession  of  the  receiver,  i.  e. 
the  possession  of  the  court.  Before  the  litigation  began, 
the  parties,  describing  themselves  as  ''Trustees  of  the 
African  Methodist  P^piscopal  Zion  Church,^'  by  agreement, 
placed  the  church  in  the  possession  of  the  sheriff,  Z.  T. 
Smith,  and  the  judge,  after  litigation  begun,  very  consid- 
erately and  properly  appointed  the  same  person  the  receiver. 
The  former  judgment  of  this  Court  is  affirmed,  and  the 
petition  to  rehear  is  dismissed. 

Petition  Dismissed. 
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R.  H.  SIMMONS,  et  al.,  as  Trustees  of  the  African  Methodist 
Episcopal  Zion  Church  v.  ALEXANDER  ALLISON,  et  al. 

Action^  Nature  of  Determined  by  Body  of  Complaint^  not 
by  Prayer — Religious  Societies — -Right  to  Church  Prop- 
erty— Action  hy  Trustees — Deed — Misnomer  of  Orantee 
— Latent  Ambiguity, 

1.  The  nature  of  anactioa  is  not  determined  by  the  prayer  but  by 

the  body  of  the  complaint,  a  party  being  entitled  to  receive 
any  relief  which  the  allegata  and  probata  entitle  him  to  asl^ 
for. 

2.  Where  a  complaint  alleges  that  plaintiffs  are  the  lawful  trustees 

of  a  church  and  entitled  to  the  use  and  management  of  the 
church  property ;  that  defendants  claim  possession  of  the 
church  as  trustees  and  withhold  its  control  from  the  plaint- 
ifTs,  and  prays  that  the  plaintiffs,  as  the  lawful  trustees,  be 
let  into  possession  of  the  property  and  be  protected  in  its 
management,  and  that  the  defendants  be  restrained  from 
interfering  with  the  plaintiffs  in  the  discharge  of  their  offi- 
cial duties  as  trustees;  and  It  further  appears  that  neither 
set  of  trustees  is  in  exclusive  possession,  but  that  the  property 
is,  by  agreement,  in  the  hands  of  a  stake  holder ;  Held^  that 
such  complaint  must  be  considered,  not  as  a  complaint  in  an 
action  of  ejectment,  but  as  an  application  for  an  injunction 
to  determine  the  rights  of  the  parties  as  trustees  and  to 
restrain  an  unauthorized  body  from  interfering^ in  the  dis^ 
charge  of  certain  duties.    (Paircloth,  C.  J.,  dissents.) 

3.  In  an  action  to  determine  the  rights  of  the  plaintiffs  as  trustees 

of  a  church  (Clinton  Chapel)  it  appeared  that  the  church 
had  been  organized  as  a  branch  of  the  African  Methodist  Epis- 
copal Zion  CJiurch,  and  for  28  years  had  sent  delegates  to  and 
had  received  ministers  appointed  by  the  conference  of  that 
connection,  had  conformed  to  its  discipline  and  had  paid  the 
charges  assessed  by  the  conference,  and  the  minutes  of  the 
District  and  Annual  Conferences  of  the  African  Methodist 
Episcopal  Zion  Church  showed  that  Clinton  Chapel,  the 
church  in  question,  had  been  continuously  represented  and 
its  name  borne  on  the  conference  roll  since  its  organization  ; 
Held^  that  Clinton  Chapel  must  be  considered  as  belonging 
to  the  African  Methodist  Episcopal  Zion  Church,  and  trustees 
elected  in  the  manner  prescribed  by  the  Discipline  of  that 
connection  are  the  lawful  Trustees  of  Clinton  Chapel  and 
entitled  to  manage  its  property  and  affairs. 
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4.  A  deed  to  a  oorporatioa  is  valid,  thong^h  there  is  a  mistake  or 
omisBion  in  the  title,  if  it  can  be  shown  what  corporation  was 
intended  ;  hence, 

-6.  Where  a  deed  to  the  original  trustees  of  a  church  was  to  the 
*'  Trusteert  of  the  African  Methodist  Church,"  and  it  is  shown 
that  they  were  in  fact  members  of  the  **  African  Methodist 
Episcopal  Zion  Church,"  that  there  is  no  such  organization 
as  the  ''  African  Methodist  Church,"  and  that  the  property 
conveyed  by  the  deed  had  been  used,  known  and  recognized 
for  28  years  by  the  bishop,  conference  and  congregation  as 
the  property  of  the  African  Methodist  Episcopal  Zion  Church; 
Held^  that,  in  the  trial  of  an  action  by  the  Trustees  of  the 
African  M.  E.  Zion  Church  to  obtain  control  and  manage- 
ment of  the  property,  it  was  competent  to  explain  the  latent 
ambiguity  and  to  show  that  the  Trustees  of  the  A.  M.  E.  Zion 
Church  were  the  intended  grantees. 

Petition  by  defendants  to  rehear  case  between  same 
parties,  decided  at  February  Term,  1895,  of  the  Supreme 
Court,  by  a  Per  Curiam  judgment,  without  written  opin- 
ion, aJBirming  the  judgment  rendered  for  the  plaintiff  by 
Graham^  e/.,  at  March  Term,  1805,  of  Mecklenburg 
Superior  Court.  The  essential  facts  are  stated  in  the 
opinion  of  Associate  Justice  Clabk. 

Messrs,  Maxwell  (&  Keerans  and  Clarkson  c6  Duh^  for 
petitioners. 

Messrs,  Burwell^  Walker  cfe  Cansler  and  Geo,  E,  Wilson^ 
contra.  ^ 

Clark,  J.:  This  is  a  petition  to  rehear  a  f  ^rmer  decis- 
ion of  this  court  in  this  case,  which  is  a  controversy 
between  the  trustees  of  a  church,  the  plaintiffs  complain- 
ing that  they  constitute  the  majority  of  the  lawful  trus- 
tees, the  minority  of  the  lawful  trustees  having  illegally 
associated  the  other  defendants  with  them.  The  defend- 
ants contend  that  they  are  the  lawful  trustees.  Each  board 
<^laims  that  its  pastor  should  otHciate. 
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Some  eonfiisiori  of  ideas  has  been  brought  about  on  the 
argument  by  an  effort  to  treat  this  as  an  ordinary  action 
of  ejectment,  and  to  ^ive  the  parties  who  are  accidentally 
defendants  (made  so  for  the  purpose  of  having  them 
restrained  from  interfering  with  the  pastor  and  board  of 
trustees  previously  officiating)  the  benefit  of  not  having 
to  prove  title  and  to  throw  that  burden  on  the  plaintiffs. 
A  careful  examination  of  the  pleadings  will  show  that 
there  is  not  a  single  feature  of  an  action  of  ejectment  in 
the  case.  It  is  in  every  respect  an  injunction  proceeding,, 
to  restrain  an  unauthorized  body  from  interfering  in  the 
discharge  of  certain  duties.  Both  parties  are  admittedly 
members  of  the  congregation;  neither  pleads  that  it  is  in 
exclusive  possession.  Both  admit  that  at  the  time  the 
action  was  brought  the  church  was  in  the  exclusive  pos- 
session of  neither,  but  by  agreement  was  in  the  hands  of  a 
stake-holder,  *' to  hold  as  the  agent  of  all  the  parties" 
until  the  rights  of  these  contending  parties  to  control 
and  manage  the  property  for  the  whole  congregation  and  to 
recognize  the  pastor  could  be  passed  upon.  An  agreement 
was  made  on  the  lOth  of  September,  1804,  and  signed  by  both 
parties  as  follows  :  "Whereas  a  difficulty  has  arisen  between 
certain  of  the  trustees  of  the  African  Methodist  Episcopal 
Zion  Church  in  regard  to  the  possession  of  the  property,  now 
it  is  agreed  that  Z.  T.  Smith,  as  sheriff,  as  the  agent  of  all  par- 
ties concerned,  shall  take  possession  of  the  property  and  hold 
the  same  as  the  agent  of  all  the  parties,  until  Thursday,  the 
13th  of  September,  1894,  and  such  other  or  further  time 
as  may  be  agreed  upon  hereafter*  without  prejudice  to  the 
rights  of  any  of  the  parties  contending  therefor."  On  the 
13th  of  September  all  the  parties  again  signed  an  agree- 
ment, "  The  above  agreement  by  consent  is  continued  in 
force  until  the  matter  is  settled  by  the  civil  courts."  This 
action   was  begun   on    the    15th   of  September,  1894,  five 
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days  after  the  signing  of  the  first-named  agreement.  At 
that  time  both  parties  were  in  possession  through  their 
common  agent,  neither  side  more  than  the  other,  and  both 
sides  agreeing  that  the  controversy  was  between  them  as 
*' trustees  of  the  African  Methodist  E.  Zion  Church,"  and 
that  Z.  T.  Smith  should  hold  it  for  all  of  them  as  such 
trustees.  In  the  answer  tiled  by  the  defendants  on  the 
29th  of  September,  they  again  recognize  and  reaffirm  this 
agreement,  asking  in  their  prayer  for  relief  that  the  prop- 
erty remain  in  the  possession  of  Sheriff  Smith,  "  according 
to  the  aforesaid  agreement,"  which  is  set  forth  as  Exhibit 
"  C,"  and  in  an  exception  taken  to  the  order  of  the  judge  con- 
firming a  report  of  Sheriff"  Smith,  who  had  been  appointed 
receiver  by  the  court,  the  defendants  again  refer  to  this 
agreement  of  September  10th,  and  rely  on  it.  Nor  do  the 
plaintiff's  in  theircomplaint  set  out  a  cause  of  action  in  eject- 
ment. The  complaint  alleges  the  organization  of  the  church 
at  Clinton  Chapel  in  1S66,  and  its  membership  in  the  oigan- 
ization  known  as  the  African  Methodist  E.  Zion  Church, 
which  is  divided  into  episcopal  districts,  &c.,  and  its  receiv- 
ing its  pastors  ever  since  its  organization  from  said  African 
M.  E.  Zion  Church,  and  its  representation  by  delegates  in  all 
the  church  conferences  of  that  church  ;  that  on  the  8th  of 
September,  1894,  just  before  this  action  was  brought,  the 
defendants'  claiming  to  be  trustees,  forcibly  withheld  the 
use  of  the  church  from  the  pastor  previously  recognized, 
K.  H.  Simmons,  and  that  by  reason  of  such  unlawful  con- 
duct of  the  plaintiffs  the  lawful  trustees  cannot  "  perform 
their  duties  as  trustees  to  said  congregation  in  respect  to 
said  property  and  have  it  in  proper  condition  and  readi- 
ness for  religious  worship.*'  That  the  defendants  claim 
the  possession  of  the  church  as  Trustees  and  withhold  its 
control  from  the  plaintifi*s  who  are  the  lawful  Trustees. 
That  thealloixed  election  of  the  defendants  as  trubtees  was 
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illegal  except  as  to  two  of  them,  and  that  the  defendants 
are  *' interfering  with  the  plaintiffs  in  their  proper  and 
regular  di^harge  of  their  duties,  to  the  great  injury  and 
scandal  of  the  said  church  and  its  congregation."  The 
prayer  is  that  the  plaintiffs,  as  lawful  trustees,  be  let  into 
possession  of  the  property  of  said  congregation,  and  pro- 
tected in  their  inantgeraent  of  it,  and  that  the  defendants 
be  restrained  from  interfering  with  the  plaintiffs  in  the 
discharge  of  their  official  duties  as  trustees,  and  from 
attempting  themselves  to  act  as  trustees,  and  for  a  receiver 
if  deemed  necessary.  The  nature  of  an  action  is  not 
determined  by  the  prayer,  but  by  the  body  of  the  com- 
plaint. A  party  may  demand  the  remedy,  which  the  alle- 
gata  Kr\A  probata  entitled  him  to  ask  for.  Judged  by  that 
criterion,  this  is  not  an  action  for  possession,  notwith- 
standing the  prayer  for  such  relief.  Harris  v.  Sneeden, 
104  N.  C,  369;  Jones  v.  Mial,  82  N.  C,  252.  The 
answer  denies  that  Clinton  Chapel  was  ever  an  integral 
part  of  the  African  M.  E.  Zion  Church,  and  avers  that 
on  the  8th  of  September,  1894,  the  pastor,  Simmons,  with 
some  others,  undertook  to  take  charge  of  the  church  and 
prevent  the  defendants,  the  lawful  trustees,  from  exercis- 
ing their  duties,  they  being  in  control  as  officers  of  said 
congregation.  That,  legal  proceedings  being  imminent, 
the  agreement  of  September  lOth,  above  set  out,  was 
entered  into  by  both  parties,  by  which  Z.  T.  Smith  was 
pntinto  possession,  and  the  prayer  is  that  the  plaintiffs  be 
restrained  from  interfering  with  the  defendants  in  the  dis- 
charge of  their  duties,  or  the  congregation  in  its  enjoyment 
of  its  rights  and  privileges. 

It  will  thus  be  seen,  as  has  been  said,  that  there  is  no 
element  of  the  action  of  ejectment  in  the  case,  neither  in 
fact  nor  technically.  The  controversy  is,  as  the  agree- 
ment   between    the    parties    sets    it    out,  ''  a    controversy 


768  IN  THE  SUPREME  COURT.  [118 


Simmons  v.  Allison. 


between  the  trustees."  The  complaint  does  not  allege 
possession  in  the  defendants  nor  ask  that  they  be  put  out. 
The  answer  admits  the  agreement,  set  np  in  the  complaint, 
that  the  possession  of  the  property  is  in  Z.  T.  Smith,  hold- 
ing for  all  parties.  The  plaintiffs  and  defendants  all  agree 
in  their  pleadings  that  the  cestuis  que  trust  are  the  con- 
gregation of  Clinton  Chapel,  and  there  is  no  dispute  as  to 
who  are  the  congregation.  It  is  one  and  the  same  body 
The  controversy  is  not  over  the  title  and  possession,  which 
are  admittedly  in  the  congregation,  and  no  ejectment 
from  the  premises  is  sought.  The  trustees  on  both  sides 
are  adn  ittedly  members  of  the  congregation.  The  true 
controversy  is  that  the  plaintiffs  say  they  are  the  regularly 
elected  Trustees  to  act  on  behalf  of  the  congregation  and 
to  recognize  the  pastor  sent  them  by  the  African  M.  E, 
Zion  Church,  with  which  organization  the  church  has  asso- 
ciated for  28  years,  from  its  organization  np  to  this  diffi- 
culty, and  they  ask  that  the  defendants  be — not  put  out 
— but  enjoined  from  interfering  with  the  plaintiffs  in  the 
discharge  of  their  functions  as  agents  and  trustees  of  the 
congregation.  The  defendants  aver  that  they  are  the  law- 
fully selected  trustees  and  agents  for  said  congregation, 
that  though  Clinton  Chapel  has  acted  with  the  African 
M  E.  Z.  Church,  the  years  stated,  it  was  not  an  obligatory 
and  binding  membership,  but  a  voluntary  connection 
which  could  be  discontinued  at  will,  and  in  their  turn  thev 
ask  that  the  plaintiffs  be  restrained  from  interfering  with 
them  in  the  discharge  of  their  official  functions.  It  will 
thus  be  seen  that  possession  of  the  property  is  not  in  con- 
troversy, as  that  is  admitted  to  be  in  the  congregation  and 
by  agreement  temporarily  in  the  mutual  agent  of  the  two 
boards  to  be  held  for  such  congregation.  Nor  is  the  title 
in  controversy,  as  both  sides  claim  under  the  same  congre- 
gation, each  board  claiming  to  act  as  the  agents  or  trustees 
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of  said  congregation.  The  collateral  question  of  title 
raised  is  not  the  title  to  the  property,  in  either  the  plaint- 
iflFs  or  the  defendants,  but  the  plaintiffs  claim  that  Clinton 
Chapel,  being  an  integral  part  of  the  large  connectional 
system  known  as  the  African  M.  E.  Z.  Church,  they  could 
not  be  deposed  from  their  trusteeship  in  the  irregular  man- 
ner in  which  the  defendants  claimed  election.  The  latter, 
in  their  agreement  of  the  10th  of  September,  had  admit- 
ted that  this  congregation  was  a  part  of  the  said  African 
M.  E.  Z.Church,  and  thrice  snbse(juently  refer  to  and  rely 
on  the  agreement  containing  that  admission,  but  pressed 
by  the  charge  of  irregular  election  they  het  up  a  new  plea 
that  the  congregation  and  church  of  Clinton  Chapel  were 
only  tacitly,  not  legally,  a  constituent  part  of  the  African 
M.  E.  Z.  Church,  and  that  it  had  a  right,  as  a  sovereign, 
independent  body,  to  secede  and  assert  its  rights,  to  elect 
the  defendants  trustees,  and  to  refuse  longer  to  receive  the 
pastors  sent  it  i)y  the  African  M.  E.  Z.  Church. 

This  is  the  meat  of  the  controversy,  and  it  would  be  mal- 
practice  to  apply  the  technical  rule  of  an  action  of  eject- 
ment to  this  cause,  which  the  parties  themselves  correctly 
set  out  as  a  '*  controversy  between  the  trustees  of  the  African 
M.  E.  Z.  Church."  The  subse<juent  change  of  front  by  the 
answer  of  the  defendant-,  alleging  in  effect  the  reserved  sov- 
ereignty of  the  Clinton  Chapel  congregation  and  its  right 
to  secede  from  the  African  Methodist  Zion  Church,  in  no 
wise  affected  the  title,  for  both  the  plaintiffs  and  defend- 
ants claim  under  the  same  source  of  title,  to-wit,  election 
hy  the  congregation  of  Clinton  Chapel.  Without  the  new 
plea,  the  defendants  were  estopped  to  deny  the  right  of 
the  plaintiff,  Simmons — sent  to  that  congregtUion  by  the 
bishops  of  the  African  Methodist  Episcopal  Zion  Church — 
to  officiate.     If  they  could  make  good  their  newly  asserted 
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in  the  Clinton  Chapel  congregation,  then,  if,  in  addition, 
they  could  also  prove  their  regular  election  by  that  con- 
gregation, they  could  maintain  their  right,  acting  for  such 
independent  congregation,  to  reject  the  pastor  sent  them 
by  the  bishops  of  the  A.  M.  E.  Z.  Church. 

Thus  the  controversy  is  not  one  of  title  or  possession 
between  plaintiffs  and  defendants,  but  as  to  the  regularity 
of  the  election  of  the  two  contending  boards,  both  claim- 
ing to  represent  the  identical  congregation,  and  whether 
such  congregation  was  an  integral  part  of  the  large  con- 
nection al  system  known  as  the  A.  M.  E.  Z.  Church,  and 
subject  to  its  discipline,  or  had  been  all  along  an  independ- 
ent body,  recognized  and  known  as  such,  but  voluntarily 
and  temporarily  acting  with  the  larger  body,  with  a 
reserved  right  to  withdraw  at  anytime.  This  is  the  clear- 
cut  controversy  between  the  two  boards,  each  admitting 
the  ownership  and  possession  of  the  same  congregation, 
and  each  claiming  to  be  its  representative,  and  asking 
against  the  other,  not  an  ejectment,  but  a  restraining 
order  against  interference  by  the  otiier  in  the  discharge  of 
their  official  duties. 

Under  the  congregational  system  of  church  government, 
each  congregation  is  independent  and  a  majority  governs. 
But  the  connectional  system  is  equally  recognized  by  the 
law.  In  that  system,  each  congregation  is  simply  a  con- 
etituent  j^art  of  a  larger  association,  to  which  the  individ- 
nal  church  or  congregation  bears  about  the  same  relation 
as  the  township  does  to  the  State.  If  a  faction  in  one  of 
such  congregations  can  take  possession  of  a  church  build- 
ing and,  assimilating  itself  to  the  condition  in  ejectment, 
have  in)put«d  to  itself,  by  virtue  of  its  trespass,  a  perfect 
title,  and  put  upon  their  former  co-tenants  in  the  congre- 
gation, or  the  former  trustees,  the  burden  of  proving  title 
out  of  the  State,  and  all  the  other  incidents  of  an   action 
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for  title  and  possession,  it  would  be  subversive  of  the  first 
principles  of  justice,  and  an  encouragement  to  violence,  to 
get  the  vast  ad  vantage  th  us  imputed  to  temporary  possession, 
and  destructive  of  the  connectional  system  of  church  gov- 
ernment.    In  probably  a  majority  of  cases,  church  deeds 
are  taken  by  humble  and  illiterate  men,  when   the  church 
is   first  beginning,  and    these  deeds   are  often    technically 
defective  (as  in   the  present  case)  or  are  neVer   recorded. 
The  truecontroversv  in  cases  like  this,  between  fellow  mem- 
bars  or  co-tenants  of  the  same  church,    is  not  that  of  title 
or  possession,  for  if  the  plaintiffs  have  it  not,  neither  have 
the  defendants.     Both  claim  under  the  same  title,  for  both 
claim    under    the    possession    and    title   of  the   same  con- 
gregation.    The  true  question  is  not  one  of  title  and   pos- 
session, but  which   party  represents  the  congregation.     In 
the  congregational  system,  that  is  settled  by  a  vote  of  the 
particular  congregation.     In  the  connectional  system,  the 
question  is:    Which  is  the  set  of  trustees  elected  under  the 
rules  of  the  denomination^?  But,  in  neither  case,  is  the  title 
and  possession  to  be  tried  upon  the  principles  of  an  action 
of  ejectment,  with  the   presumptions  in  favor   of  the   side 
nimble  enough  to  get  in   possession.     In    the  present  case, 
neither  side  is  in  possession  or  out  of  possession",  and   each 
is  seeking  to  restrain  the  other.     The  plaintiffs,  elected  on 
the  nomination  of  the  pastor  of  the  A.  M.  E.  Z.  Church,  as 
required  by  its  Discipline  and  as  all    previous  boards  had 
been,  claim  to  be  the  regular  official    trustees.     They    also 
show  that,  for  28  years  continuously,  the  congregation  had 
recognized  itself  as  being  a  part  of  the  connectional    sys- 
tem of  the  African   M.  E.  Z.    Church.     The    defendants, 
while  not  denying  the  fact  of  association  with  the  African 
M.  E.  Z.  Charch,  insist  that  their  evidence  shows  that  this 
association  with  the  African  M.  E.  Z.  Church  was   volun- 
tary and  to  be   dissolved  at  the   will  of  the  congregation. 
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They  also  show  that  the  deed  in  1866  was  made  to  the 
"African  Methodist  Church."  Tiie  plaintiffs  reply  by 
evidence  that  there  was  not  then  and  is  not  now  any 
"African  Methodist"  church  in  existence;  that  the 
African  M.  E.  Z.  Church  was  sometimes  so  called,  and, 
the  trustees  in  said  deed  having  been  at  the  time  of 
the  execution  of  the  deed  members  of  the  African  M. 
E.  Z.  Church,  that  this  and  all  the  other  evidence,  with 
the  conduct  of  the  congregation  for  28  years,  show 
that  the  grantee  in  the  deed  was  intended  to  be  and 
was  the  "  African  M.  E.  Z.  Church."  This  real  point  of 
controversy  was  thoroughly  illuminated  by  the  evidence, 
and  could  not  have  been  misunderstood  by  the  jury,  who 
found  the  issues  for  the  plaintiffs.  In  all  this  controversy 
there  is  nothing  which  calls  for  the  application  of  the 
j)rinciple8  and  presumptions  of  an  action  for  ejectment  for 
real  estate,  and  the  exceptions  based  on  that  view  of  the 
case  are  out  of  place. 

This  is  a  proceeding  invoking  the  equity  jurisdiction  of 
the  Court  to  restrain  interference  by  the  opposite  party 
with  the  discharge  of  official  duties.  As  evidence  which 
party  is  the  lawful  board  of  trustees,  and  therefore  entitled 
to  the  prayer  for  injunctive  relief,  and  especially  whether 
the  board,  whichever  is  the  lawful  one,  must  recognize  the 
pastor  sent  to  Clinton  Chapel  by  the  African  M.  E.  Z. 
Church,  the  principal  fact  for  inquiry  is  whether  Clinton 
Chapel  is  an  integral  part  of  the  general  organization 
known  as  the  African  M.  E.  Z.  Church,  or  is  an  independ- 
ent, sovereign  church  which  has  been  temporarily  acting 
with  the  larger  organization.  On  this  disputed  question 
of  fact  the  contest  was  made.  The  evidence  tends  stronglv 
to  show  that  Clinton  Chapel  had  always  been  an  integral 
part  of  the  African  M.  E.  Z.  Church,  and  the  jury  so  found 
the  fact  to  be.     The  evidence  for  the  plaintiffs  was  that 


N.  C]  FEBRUARY  TERM,  1896.  773 


Simmons  d.  Allison. 


the  congregation  was  first  organized  in  1866  by  Edward 
Hill,  a  preacher  sent  by  the  African  M.  E.  Z.  Church,  and 
that  it  was  organized  as  a  part  of  that  connection,  and 
from  that  date  down  to  the  beginning  of  this  litigation  all 
the  pastors  have  been  ministers  of  the  African  M.  E.  Z. 
Church  and  annually  sent  by  the  conferences  of  that 
church,  all  of  them  being  received  without  suggestion  of 
opposition,  and  three  of  these  pastors  have  been, since 
elected  bishops  of  that  organization.  The  minutes  of  the 
district  and  annual  conferences  of  the  African  M.  E.  Z. 
Church  were  in  evidence  and  corroborated  the  statements 
of  the  bishops  and  ministers  of  that  church  who  testified 
as  to  the  unbroken  succession  of  ministers,  giving  their 
names  and  vears  of  service,  sent  bv  the  African  M.  E.  Z. 
Church  to  Clinton  Chapel,  and  that  the  latter  had  been 
continuously  represented  by  delegates  in  the  conferences 
of  the  African  M.  E.  Z.  Church,  and  i:s  name  borne  on  the 
conference  roll  regularly  since  its  organization  in  1865  or 
1866  ;  during  these  years  Clinton  Chapel  was  regularly 
assessed  for  its  proportion  for  bishops'  salaries  and  other 
connectional  charges,  for  which  purpose  collections  were 
regularly  taken  up,  as  in  all  other  churches  of  the 
same  denomination.  It  was  also  shown  that  all  the  origi- 
nal trustees  were  members  of  the  African  M.  E.  Z.  Church, 
and  all  others,  down  to  and  including  these  parties,  were  on 
the  membership  book  of  Clinton  Chapel,  which  was  headed 
."  African  Methodist  Episcopal  Zion  Church,"  and  the  Dis- 
cipline and  hymn  book  of  that  connection  had  been  regu- 
larly used.  It  was  also  in  evidence  that,  in  the  Discipline, 
the  church  was  sometimes  referred  to  by  its  full  title  us  the 
African  Methodist  Episcopal  Zion  Church,  and  sometimes 
as  the  African  Methodist  Church,  for  short,  but  that  there 
was  no  organization  in  the  United  States  styled  legally 
the  "  African   Methodist,"   though  the  African  Methodist 
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Episcopal  Zion  Cliurch  was  sometimes  (as  in  the  Discipline) 
referred  to  as  the  "  African  Methodist";  that  this  Clinton 
Chapel  Church  building  was  dedicated  in  1872  as  a  church 
of  the  African  M.  E.  Z.  Church  by  one  of  its  bishops,  and 
with  the  ceremonial  of  that  church,  it  being  presented  by 
the  trustees  in  the  regular  form,  and  there  was  ro  dissent 
by  any  member  of  the  congregation  ;  that  the  trustees  were 
uniformly,  during  the  years  from  1S66  to  1804,  elected  by 
the  congregation  on  the  nomination  of  the  pastor  sent  to 
the  church  by  the  African  M.  E.  Z.  Church,  according  to  the 
requirements  of  the  Discipline  of  that  organization  ;  that 
the  lettering  over  the  door  of  Clinton  Chapel  had  been  for 
many  years  past,  **  A.  M.  E.  Z.  Church  ";  these  bishops 
and  pastors  and  other  witnesses  testified  that  there  had 
never  been  any  suggestion  that  Clinton  Chapel  was  an 
independent  congregation,  or  was  not  in  full  fellowship 
with  the  African  M.  E.  Z.  Church,  till  after  this  trouble 
began  in  1S94;  that  the  pastors  sent  by  that  churcli  had 
always  been  received  without  objection,  and  that  since 
this  litigation  in  a  collateral  proceetling  as  to  a  receiver 
the  church  membership  of  Clinton  Chapel  had  been  con- 
sulted by  order  of  the  judge  as  to  what  pastor  they  would 
prefer  the  church  rented,  pending  litigation,  and  251 
had  indicated  a  preference  for  the  ])a8tor  who  had  been 
sent  by  the  African  M.  E.  Z.  Church  and  73  a  preference  for 
the  '*  independent  "  pastor,  and  the  judge  had  found  as  a 
fact  that  this  was  a  correct  result  of  the  ballot  he  had 
caused  to  be  taken  for  his  enlightenment  as  to  the  wishes 
of  the  congregation.  It  was  also  in  evidence  that  when 
Clinton  Chapel  was  first  organized  (by  a  preacher  of  the 
African  M.  E.  Z.  Church)  services  were  held  in  a  urusli- 
arbor  till  a  church  was  built,  the  greater  part  of  the  funds 
for  which  bui Iding  was  procured  from  the  Freedman's  Bureau 
through  Bishop  Hood,  of  the  African  M.  E.  Z.  Church,  the 
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balance  being  raised  by  church  collections  and  festivals 
held  under  the  pastorship  of  ministers  sent  to  the  congre- 
gation by  the  African  M.  E.  Z.  Church.  The  evidence  is 
much  more  detailed,  but  this  is  the  substance  of  it.  The 
evidence  offered  by  the  defendants  did  not  controvert 
much  of  the  above  evidence  at  all,  and,  as  to  the  rest  of  it, 
the  weight  of  evidence  was  for  the  jury,  who. found  for  the 
plaintiffs,  and  cannot  be  considered  by  us. 

The  defendants  rested  their  case  largely  upon  the  ground 
that  the  deed  for  the  church  lot,  executed  in  1866, 
described  the  trustees  as  "  Trustees  of  the  African  Meth- 
odist Church."  The  plaintiffs  contended  that  this  was  a 
mere  latent  ambiguity,  and  that  they  had  shown  that 
neither  in  1866  nor  since  had  there  been  an  "  African 
Methodist  Church"  in  Charlotte  or  in  the  United  States, 
but  that  the  African  M.  E.  Z.  Church  was  sometimes  col- 
loquially, and  indeed  its  book  of  discipline  was  casually, 
referred  to  as  the  African  Methodist.  The  plaintiffs  also 
insisted,  as  explaining  the  ambiguity  and  the  true  mean- 
ing of  the  deed,  upon  the  evidence  showing  that  the  trust- 
ees named  in  this  deed  of  1866  were  in  fact  members  of 
the  African  M.  E.  Z.  Cliurch,  that  all  the  trustees  since 
had  been  members  of  that  church  and  elected  on  the  Tiom- 
ination  of  the  pastor  sent  .by  that  church,  and  that  the 
defendants  in  the  agreement  of  the  10th  of  September,  1 S94, 
after  this  controversy  begun,  had  described  themselves  as 
'*  trustees  of  The  African  M.  E.  Z.  Church,"  and  had  referred 
to  and  ratified  that  agreement  by  insisting  on  it  in  their 
answer  In  this  action,  and  that  the  church  building  in  1872 
had,  in  the  presence  and  with  the  assent  uf  the  congregation, 
been  presented  to  the  bishop  of  the  African  M.  E.  Z. 
Church  for  dedication,  and  that  for  28  years,  from  1866 
till  1894,  Clinton  Chapel  had  been,  without  a  suggestion 
of  independency,   in   every    way    recognized   by  itself  and 
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by  the  connection  as  an  integral  part  of  the  African  M. 
E.  Z.  Church.  This  evidence  was  competent,  and  that  point 
of  view  was  correctly  submitted  to  the  jury  and  passed  on 
by  the  verdict. 

A  deed  to  a  corporation  is  valid,  though  there  is  a  mis- 
take or  omission  in  the  title,  if  it  can  be  shown  what  cor- 
poration was  intended.  Asheville  v.  Aaton^  92  N.  C,  578. 
There  the  deed  was  made  to  "  Asheville  Division  No.  15," 
when  the  true  name  of  the  bargainee  was  "  Asheville  Divis- 
ion No.  15,  of  the  Sons  of  Temperance.''  The  court  held 
that  the  ambiguity  was  a  latent  one  and  could  be  explained. 
A  misnomer  of  a  corporate  body,  when  the  party  intended 
the  corporation  by  its  proper  name,  is  not  material,  and  its 
proper  name  may  be  proved  by  parol.  Ryan  v.  Martin^ 
91  N.  C,  464.  Where  a  testator  bequeathed  a  legacy  to 
the  *'  Deaf  tte  Dumb  Institute,"  and  no  person  of  that  cor- 
porate name  could  be  found,  but  persons  were  found  by 
the  corporate  name  of  "  President  and  Directors  of  the 
North  Carolina  Institute  for  the  Education  of  the  Deaf 
and  Dumb,"  who  were  familiarly  known  by  the  former 
name,  it  was  held  that  the  misnomer  was  a  latent  ambi- 
guity, and  the  bargainee  being  ide»tified  by  evidence  was 
entitled  to  the  bequest.  Deaf  ik  Dumb  hiHiiiuie  v.  Nor- 
wood^ 4.">  N.  ('.,  ^)5.  Where  a  deed  is  made  to  a  partner- 
shi}),  it  was  held  to  be  good,  and  that  parol  testimony  could 
be  introduced  to  show  who  was  intended  as  the  grantee. 
Mnrray  v.  Blackledge.  71  N.  C,  492,  and  the  Court  say 
in  this  case  that  *' there  is  a  latent  ambiguity  in  the  deed 
which  can  be  explained.''  See  also  Ilogan  v.  Page^  2 
Wall.,  t>l)5.  The  rule  is  that,  as  long  as  the  interested 
party  can  be  identified,  any  mistake  in  the  name  is  not 
fatal  to  the  deed.  5  Am.  &  Eng.  Enc,  432;  Andrexos  v. 
Dt/et\   16  Atl.   Rep.,  405.     It  was  competent  in  the  pres 
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ent  case  to  show  that  there  was  a  misnomer  in  the  deed 
and  to  explain  that  latent  ambiguity.  Ashevillev.  Aston^ 
supra. 

The  case  was  fairly  presented  to  the  jury  by  the  court,  and 
was  doubtless  ablv  aro:ued  there  bv  counsel,  as  it  was  in  this 
Court,  and  the  jury  found  for  the  plaintiffs.  Many  excep- 
tions were  taken  by  the  defendants  to  the  charge,  but  they 
are  without  merit,  and  it  would  be  a  needless  consumption 
of  time  to  go  over  them  in  detail  as  they  are  based  on  the 
incorrect  assu?nption  that  this  was  an  action  of  ejectment, 
and  we  have  shown  that  it  was  not,  but  a  mere  equitable 
proceeding  for  an  injunction,  each  board  contending  that 
the  other  was  interfering  with  its  proper  control  of  the 
church,  and  the  real  question  of  fact  being  whether  Clinton 
Chapel  was  a  part  of  the  greater  organization  known  as  the 
African  M.  E.  Z.  Church  or  was  an  independent,  sovereign 
body  of  itself.  This  the  jury  found  for  the  plaintiifs,  and 
thereupon  they  were  entitled  to  the  injunction  as  prayed 
for. 

His  Honor  might  well  have  put  the  issue  in  that  or  some 
similar    form.     The    responses  to   the  2nd,   4th    and    5th 

« 

issues  which  were  submitted  by  both  parties  dispose  of  the 
controversy.  That  tlie  iudi2:e  also  submittei  the  1st  and 
3rd  issues,  which  would  suit  rather  an  action  of  ejectment, 
was  an  inadvertence  calculated  to  prejudice  rather  the 
plaintiffs  than  the  defendants.  But  at  any  rate  the  1st 
issue  was  not  objected  to  on  that  ground,  and  the  3rd  was 
submitted  by  consent,  and,  the  contest  having  been  fought 
out  on  the  real  issue  of  fact  formulated  by  the  pleadings, 
and  this  appearing  from  the  whole  tenor  of  the  evidence 
and  the  charge,  the  defendants  cannot  complain  of  the  sub- 
mission of  irrelevant  issues,  since  they  did  not  except  on 
that  ground  in  the  court  below.  McDonald  v.  Carson,  94 
N.  C,  497  ;   Culhertson   v.  Ins,  Co,,  96  N.  C,  4S0  ;    Cum- 
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ming  v.  Barber^  99  N.  C,  332.  Indeed  the  form  of  iBSues 
is  of  little  importance  if  the  material  facts  in  controvemy, 
as  they  appear  in  the  pleadings,  are  clearly  presented  by 
them,  and  will  allow  the  parties  to  present  to  the  jury 
every  material  view  of  the  law  and  the  facts.  Paper  Co.  v. 
Chronicle  Co,^  115  N.  C,  147;  Allen  v.  Allen^  114  N.  C, 
121;  Fleming  v.  RiUroai^  115  N".  C,  076.  This  judg- 
ment below  has  heretofore  been  affirmed  by  this  Court,  but 
as  counsel  for  the  appellant  have  ea-nestly  argued  for  a 
rehearing  upon  the  gromri  that  technically  error  was  com. 
mitteJ,  treating  this  as  aa  a3tion  of  ejectment,  we  have 
taken  some  pains  to  point  out  that  the  pleadings  neither 
in  the  complaint  nor  answer  make  it  an  action  of  eject- 
ment, and  that  the  true  controversy  was  as  to  the  question 
whether  Clinton  Chapel  was  an  independent  body  or  a 
member  of  the  African  M.  E.  Z.  Chnrch,  and  upon  the 
determination  of  that  fact  depended  whether  the  prayer  of 
the  plain  tills  for  an  injunction  against  the  defendants,  or 
the  prayer  of  the  defendant  for  an  injnncticm  against  the 
plaintiff,  should  be  granted.  This  was  the  only  substantial 
prayer  for  relief  made  by  either  or  justifi^^d  by  the  plead- 
ings. On  the  whole  case  we  still  think,  after  a  second  and 
more  C(nn]>lete  investigation,  that  substantial  justice  has 
been  done,  and  that  tlie  verdict  and  judgment  below  are  in 
accordance  with  the  law  and  the  evidence. 

Judgment  Affirmed. 

Faircloth,  C.  J.  (dissenting) :  I  am  unable  to  agree 
with  the  majority  of  the  Court  as  to  the  nature  of  this 
action.  The  complaint,  after  reciting  certain  church  reg- 
ulations, alleges  that  the  defendants  "entered  forcibly 
into  said  church  or  chapel  and  took  possession  there<»f,  and 
that  said  parties  have  forcibly  withheld  possession  thereof 
ever  since."     Their  prayer  is,  among  other  things,    "  that 
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they  be  let  into  possession  of  the  property  "  and  "  that  the 
defendants  be  restrained  and  enjoined  from  interfering  in 
any  way  with  the  plaintiffs'  possession  and  use  of  said 
property."  The  defendants  deny  the  material  allegations 
of  the  complaint.  Much  evidence  was  introduced,  includ- 
ing the  Carson  deed  to  certain  trustees,  in  trust  for  "  the 
religions  congregation  known  as  the  African  Methodist 
Church  in  the  city  aforesaid  (Charlotte)  exclusively." 

The  first  issue  submitted  was,  "  Are  the  plaintiffs  .— ,  as 
trustees  of  the  African  Methodist  Episcopal  Zion  Church, 
the  legal  owners  and  entitled  to  the  possession  of  the 
premises  described  in  the  complaint^"  After  verdict  the 
judgment  was  "  that  plaintiffs  are  the  legal  owners  and 
lawfully  entitled  to  the  possession  of  the  premises  in  dis- 
pute," and  a  writ  of  possession  to  put  plaintiffs  in  posses- 
sion is  ordered  to  issue,  and  judgment  against  defendants 
for  cost  and  damages. 

I  am  persuaded  that  this  is  an  action  of  ejectment,  and 
that  the  purpose  of  the  parties  was  to  try  the  title  of  the 
church  lot  under  the  Carson  deed.  After  unfriendly 'and 
bittei  feelings  arose  between  the  parties,  it  was  agreed  by 
them  and  their  counsel  that,  in  the  interest  of  peace  and 
orderly  proceeding,  the  sheriff  of  the  county  should  take 
possession  pending  litigation.  This  in  no  way  affects  the 
gist  of  the  action. 

I  think  errors  were  committed  in  the  course  of  the  trial, 
materially  affecting  the  verdict  of  the  jury,  and  that  a  new 
trial  ought  to  be  granted.  I  deem  it  unnecessary  to  dis- 
cuss the  merits  of  the  controversy,  in  its  present  complica- 
ted condition,  as  no  new  trial  is  granted  by  the  Court. 
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H.  CLINE  V.  M.  J.  BAKER,  et  al. 

Action    for    Damages  —  Mill  Dam  —  Obstructions     of 

Stream — Instructions — Evidence. 

1.  Damages  may  be  recovered  for  Injury  to  land  resulting  proxi- 
mately from  the  maintenance  by  defendant  of  a  dam,  though 
such  injury  was  aggravated  by  otner  causes  not  within 
defendant's  control. 

3.  Where,  in  the  trial  of  an  action  for  damages  caused  by  a  mill- 
dam,  the  sole  issue  was  whether  defendant's  dam  injured 
plaintiff's  land,  through  which  a  creek  passed  before  empty- 
ing into  the  pond  above  the  dam,  it  was  not  error  to  instruct 
the  jury  that,  if  the  injury  resulted  from  the  filling  up  of  the 
creek  with  sand  between  plaintiff's  land  and  the  pond,  by 
the  washing  of  the  hill-sides,  the  falling  of  leaves  and  branches 
and  the  failure  to  clean  out  the  channel,  plaintiff  could  not 
recover,  provided  those  obstructions  did  not  result  from  the 
maintenance  of  the  dam. 

3.  On  the  trial  of  an  issue  as  to  whether  certain  land  was  injured 
by  the  maintenance  of  a  certain  dam,  or  by  aconmulations  of 
•  sand  in  a  creek  passing  through  the  land,  evidence  as  to  the 
tendency  of  streams  generally  in  the  county  within  the  last 
few  years,  in  reference  to  filling  up  with  sand,  was  properly 
excluded  as  being  too  broad  and  general,  and  leading  to  an 
endless  inquiry,  calculated  to  confuse  and  mislead  the  minds 
of  the  jury. 

Civil  action,  for  damages  to  plaintiffs  land  by  defend- 
iiat's  dam  and  mill-p  »nd,  tiied  before  Timherlake^J,^  and  a 
jury,  at  Fall  Term,  1895,  of  Cleveland  Superior  Court. 
There  was  a  verdict  for  the  plaintiff,  and  from  the  judgment 
thereon  the  defendant  appealed,  assigning  as  error  the 
instrnctions  of  his  Honor  and  the  exclusion  of  evidence  as 
referred  to  in  the  opinion  of  the  Chief  Justice. 

Messrs.  Jones  A  Tillett^  for  defendants  (appellants). 
No  counsel,  contra. 
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Faircloth,  C.  J. :  The  following  issue  was  submitted  : 
"  Does  the  defendant's  mill-dam  damage  the  land  of  the 
plaintiflF,  as  alleged  in  complaint  ?  "  Ans.,  "  Yes."  A 
creek  passing  through  plaintiff's  land  empties  into  defend- 
ant's mill-pond,  a  mile  or  more  above  the  dam,  and  plaint- 
iff alleges  that  the  sand  washing  into  the  creek  is  pre- 
vented from  flowing  out  by  the  mill-pond  water,  and  that 
shoals  of  sand  are  produced  in  the  creek,  which  throws  back 
the  creek  water  on  his  lands  to  his  damage.  The  defend- 
ant avers  that  the  non-flow  of  the  sand  is  caused  by  rafts 
and  obstructions  in  the  creek  and  the  want  of  proper 
ditl-hing. 

Numerous  witnesses  were  examined  as  to  the  dam,  the 
pond  and  the  condition  of  the  creek,  now  and  at  former 
periods. 

His  Honor  instructed  the  jury  as  follows  : 

"  The  question  and  the  sole  question  for  your  determi- 
nation is,  is  the  plaintiff's  land  injured  by  defendant's  dam  ? 
if  it  is,  then  he  is  entitled  to  recover.  If  the  damage 
results  from  any  other  cause  whatsoever,  and  not  from  the 
dam,  he  is  not  entitled  to  recover.  So  that,  if  the  jury 
believe  that  the  injury  to  the  plaintift''s  land  was  caused 
by  the  filling  up  of  the  creek  with  sand  betNveen  his  line 
and  the  mill-pond,  and  that  this  accumulation  of  sand  in 
the  creek  was  caused  by  the  washings  of  the  hill-sides,  the 
lodging  of  trees  and  brush  and  the  failure  of  the  land 
owners  properly  to  clean  out  the  channel  of  the  creek,  and 
not  by  the  dam  or  pond,  you  should  answer  the  first  issue 
'  No,'  provided  you  furth'er  find  that  these  obstructions,  in 
the  way  of  accumulations  of  sand  and  other  things,  do  not 
result  from  the  maintenance  of  the  dam  or  pond.  If  the 
jury  believe  the  damage  to  the  land  of  plaintiffcomplained 
of  was  caused  by  obstructions  in  the  creek  above  the  head 
of  the  mill-pond  on  the  land  of  defendant  Baker   or  other 
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land  owners  on  the  creek  or  on  the  land  of  all  of  them,  and 
not  by  the  dam,  then  they  should  find  the  first  issue  '  No,' 
provided  these  obstructions  do  not  result  from  the  dam  or 
pond,  and  would  not  go  along  oat  if  the  dam  was  removed. 
But,  if  they  would  not  go  along  out  if  dam  was  removed 
from  mill,  still  answer  first  issue  '  No.'  " 

The  instruction  fully  covered  the  contention  of  the  par- 
ties in  plain  language,  and  was  in  no  way  prejudicial  to 
the  defendant,  and  answered  the  merit-  of  the  defendant's 
prayers  for  instructions.  Certainly,  if  the  damage  resulted 
from  causes  over  which  the  defendant  had  no  control,  he 
could  not  be  held  responsible.  If,  however,  the  dam  and 
pond  were  the  direct  cause  of  the  damage,  although 
aggravated  by  other  causes  over  which  the  defendant  had 
no  control,  he  would  still  be  liable.  State  v.  Holmariy  104 
N.  C,  861. 

The  only  material  exception  of  the  defendant  as  to  the 
evidence  was  the  exclusion  of  this  question  :  "What  has 
been  the  tendency  of  the  streams  in  Cleveland  county  in 
reference  to  the  filling  up  with  sand  in  the  last  few  years  ( 
We  think  that  this  question  was  too  broad  and  general, 
and  was  calculated  to  mislead  or  prejudice  the  minds  of 
the  jury.  The  questions  presented  by  the  issue  pointed 
to  the  facts  and  actual  condition  of  this  creek  and  pond. 
It  was  therefore  irrelevant,  and  it  would  have  been  error  to 
submit  it  to  the  jury  for  that  reason.  The  question  nnder 
cross-examination  and  redirect,  concerning  the  different 
streams  in  the  county,  in  different  localities  and  in  differ- 
ent soils,  and  other  natural  conditions,  would  have  led  to 
an  endless  inquiry  and  almost  necessarily  confused  the 
jninds  of  the  jury.     The  question  was   properly  excluded. 

No  Error. 
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COMMERCIAL  NATIONAL  BANK  OP  CHARLOTTE  v.  FIRST 
NATIONAL  BANK  OF  GASTONIA,  et  al. 

Banks — Negotiable   Instruments — Bank  Checks. 

1.  The  holder  of  a  check  cannot  maintain  an  action  against  the 

bank  upon  which  it  is  drawn  until  after  its  acceptance  by 
the  bank. 

2.  A  stipulation  stamped  on  the  face  of  a  check  that  it  will  posi- 

tively not  be  paid  to  a  certain  company  or  its  agents,  is  a 
valid  restriction  and  binding  on  the  holder. 

3.  Such  stipulation  on  a  check  is  not  an  unreasonable  restraint 

upon  trade  and  when  made  for  the  purpose  of  preventing 
business  rivals  from  ascertaining  the  extent  and  nature  of 
the  drawer's  transactions,  is  not  a  boycott  or  conspiracy 
against  the  inhibited  collector. 

4.  The  drawer  of  such  a  check  cannot  be  sued  thereon  until  the 

check  has  been  presented  to  the  drawee  by  some  agency 
other  than  the  inhibited  one  and  payment  refused. 

Civil  action,  heard  before  Starbucks  J. ^  at  Spring  Term, 
1>96,  of  Gaston  Superior  Court,  on  a  case  agreed  as  fol- 
lows: 

"  I.  That  the  plaintiif  and  defendants  banks  are  both 
national  banks  duly  incorporated,  and  engaged  in  the  gen- 
eral  banking  business,  the  former  being  located  in  the  city 
of  Charlotte,  N.  C,  and  the  latter  in  the  town  of  Gastonia, 
N.  C,  and  were  so  engaged  at  the  times  hereinafter  men- 
tioned. 

"  II.  That  at  the  times  hereinafter  mentioned  the  defend- 
ants, Costner,  Jones  &  Company,  were  a  copartnership 
located  in  the  town  of  Gastonia,  and  engaged  in  the  gen- 
eral mercantile  business.  Also,  that  the  Gastonia  Banking 
Company  was  at  said  times  a  copartnership  engaged  in  the 
general  banking  business,  in  the  said  town  of  Gastonia,  as 
private  bankers. 
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"  III.  That  the  individual  members  of  the  firm,  known 
as  the  Gastonia  Banking  Company,  were  at  said  times 
also  engaged  in  the  general  mercantile  business  in  Gastonia, 
under  the  firm  name  of  John  F.  Love  &  Co.,  and  were 
rivals  and  competitors  with  the  defendants,  Costner,  Jones 
&  Co.,  for  the  trade  in  the  said  town  and  surrounding 
country. 

"IV.  That  before  the  1st  day  of  October,  1895,  the 
defendants,  Costner,  Jones  &  Co.,  being  desirous  that  their 
rivals  in  business  should  not  know  of  or  handle  tlie  checks 
drawn  by  them  on  the  defendant  bank,  (with  which  they 
kept  their  banking  account,)  approached  the  officers  of  said 
bank  and  requested  that  some  means  be  devised  by  w^hich 
the  Gastonia  Banking  Company  might  b«i  prevented  from 
handling  or  collecting  the  checks  drawn  by  said  copartner- 
ship on  said  defendant  bank,  whereupon  the  officers  of  the 
defendant  bank  suggested  to  its  co-defendants  that  if  the 
latter  would  stamp  across  the  face  of  their  checks  that  such 
checks  would  not  be  honored  if  presented  for  collection  by 
the  Gastonia  Banking  Company  or  its  agent,  such 
endorsement  would  prevent  said  checks  from  being  col- 
lected through  its  rival,  the  Gastonia  Banking  Company. 

"  Y.  That  a  number  of  the  customers  and  other  deposi- 
tors with  the  defendant  bank  made  like  requests  at  and 
before  said  time,  some  of  whom  were  rivals  in  business 
with  the  firm  of  John  F.  Love  &  Co.,  and  some  not. 

•'VI.  That  thereupon,  and  at  the  request  of  its  customers, 
the  defendant  bank  had  rubber  stamps  prepared,  in  con- 
formity with  the  foregoing  suggestions,  and  furnished  same 
to  such  of  its  customers  and  depositors  as  desired  them  ; 
and  in  fact  a  great  many  of  its  said  customers  did  secuie 
and  use  said  stamps  in  issuing  checks  upon  said  bank, 
many  of  whom,  however,  were  merchants  in  rivalry  with 
the  firm  of  John  F.  Love  &  Co.,  but  some  were  not. 
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^'VII.  That  on  the  2d  day  of  October,  1895,  the 
defendants,  Costner,  Jones  &  Co.,  being  indebted  to  the 
Charlotte  Hardware  Company,  of  Charlotte,  North  Caro- 
lina, in  the  sum  of  $134.41,  drew  and  transmitted  to  the 
said  hardware  company  in  payment  of  said  debt  their  check 
in  the  following  words  and  figures : 

5  2  ^  *'  CosTNER,  Jones  &  Co., 

2;|a  ■  Successors  to  J.  D.  Moore  &  Co., 

?  B  c  i       General  Merchants  and  Cotton  Buyers. 

z'^^%  Gastonia,  N.  C,  Oct.  2d,  1895. 

^      •^      W      M 

S  c  2  ^        Pay    to  the  order  of  the  Charlotte    Hardware 

flc'f  Company $134.41. 

1  5  ^  fe        (Signed)  Costner,  Jones  &  Co. 


^  o  = 
3  :j 


"S"?  c   To  the  First  National  Bank, 


'^lO  Gastonia,  N.  C. 

"  VIII.  That  the.  Charlotte  Hardware  Co.,  upon  receipt 
of  the  said  check,  by  proper  endorsement  assigned  and 
transferred  said  check  to  the  plaintiff  bank  for  full  value; 
and  the  plaintiffs  thereupon  transmitted  the  said  check  to 
the  Gastonia  Banking  Company  (its  regular  correspond- 
ent  at  Gastonia)  for  collection  and  remittance. 

*'  IX.  That,  npon  receipt  of  said  check,  the  Gastonia 
Banking  Company  immediately  presented  the  same  to  the 
defendant  bank  for  payment,  during  legal  banking  hours, 
which  payment  was  refused;  whereupon,  at  the  request  of 
the  Gastonia  Banking  Company,  B.  G.  Bradley,  a  notary 
public  in  and  for  said  county  and  State,  did,  on  the  4th 
day  of  October,  1895,  again  present  the  said  check  to  the 
defendant  bank  for  payment,  during  legal  banking  hours, 
which  payment  was  again  refused,  when  the  said  notary 
duly  protested  the  same  for  non-payment,  and  duly  noti- 
fied the  diawers  and  endorsers  of  said  clieck  of  its  non- 
payment. 
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'*  X.  That  at  the  time  of  the  drawing  of  said  cheek,  and 
at  all  times  thereafter  up  till  and  including  the  protesting 
thereof,  the  drawers,  Costner,  Jones  &  Co.,  had  funds  on 
general  deposit  in  the  defendant  bank,  subject  to  check, 
more  than  sufficient  to  pay  said  check,  which  funds  at  said 
time  were  not  liable  to  any  lien  of  said  bank  or  otherwise 
encumbered,  and  that  said  bank  refused  to  honor  and  pay 
said  check  because  it  was  presented  through  the  said  Gas- 
tenia  Banking  Company,  contrary  to  the  provision  of  the 
endorsement  on  said  check. 

"  XI.  That,  at  the  times  aforesaid,  the  defendant  bank 
and  the  Gastonia  Banking  Company  were  the  only  institu- 
tions or  individuals  engaged  in  the  banking  business  in 
the  town  of  Gastonia,  and  after  the  said  check  was  pro- 
tested it  was  returned  to  the  plaintiff,  and  thereafter  this 
action  was  instituted  against  the  defendants  for  a  recovery 
thereon. 

"  XII.  That  tlie  defendant  bank  never  required  any  of 
its  customers  to  stamp  their  checks  with  the  regular  stamp 
mentioned  as  a  condition  of  payment,  and  in  point  of  fact 
some  of  its  customers  did  not  use  said  stamp,  and  these 
last-named  checks  were  promptly  paid  by  the  defendant 
bank  whenever  presented. 

His  Honor  gave  judgment  for  plaintiff  and  defendant 
appealed. 

Messrs,  Burwell^  Walker  cfe  Cansler^  for  plaintiff. 
Messrs,  Jones  <&  Tillett,  for  defendants  (appellants). 

Clark,  J.  :  The  holder  of  a  check  cannot  maintain  an 
actit)n  agairjst  the  bank  upon  which  the  check  is  drawn 
until  after  the  acceptance  of  the  check  by  the  bank. 
Bank  V.  Mallard^  10  Wallace,  158;  Hawes  v.  BlackwelU 
107  X.  C,  19t>;  Marriner  v.  Lumher  Co,^  113  X.  C,  52. 
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This  is  the  uniform  line  of  decisions  in  the  Federal  courts 
and  our  own,  and  it  is  sustained  by  the  overwhelming 
weight  of  authority  in  other  courts,  though  there  are  a 
few  decisions  in  other  states  to  the  contrary.  The  bank 
is  the  agent  of  the  drawer;  till  acceptance  of  the  check,  it 
has  assumed  no  liability  to  the  payee ;  its  liability,  if  any, 
is  to  the  drawer  whose  checks  it  has  agreed  to  pay  if  it 
has  the  drawer's  funds  in  hand,  and  for  breach  of  that  con- 
tract it  is  liable  to  the  drawer,  not  to  the  payee — "  To  its 
own  master  it  must  stand  or  fall."  A  check  is  simply  an 
order  given  by  the  principal  upon  his  agent,  and  it  is 
always  open  to  the  principal  to  countermand  an  order  to 
its  agent  before  it  is  executed,  and  there  are  occasions  when 
it  is  important,  to  prevent  imposition,  that  the  drawer 
should  have  power  to  stop  the  payment  of  his  check,  with- 
out casting  any  liability  upon  the  drawee.  If  the  princi- 
pal, the  drawer,  die  before  a  check  is  presented,  it  becomes 
invalid,  which  could  not  be  the  case  if  the  mere  drawing 
the  check  created  any  liability  in  the  drawee. 

But  the  more  important  point,  since  it  is  now  pre.-ented 
to  us  for  the  firot  time,  is  the  validity  of  the  stipulation 
stamped  on  the  face  of  the  check  :  ''  This  check  will  pos- 
itively not  be  paid  to  the  Gastonia  Banking  Company  or 
its  agents."  It  appears  that  the  check  has  never  been 
presented  to  the  drawee,  the  defendant  bank,  except  b)'  an 
agent  of  the  Gastonia  Banking  Company.  Consequently, 
if  this  restriction  is  valid,  the  holder  cannot  maintain  this 
action  against  the  drawer  till  the  check  has  been  pre- 
sented to  the  drawee  by  some  other  agency  and  payment 
refused.  In  England  the  system  of  **  crossed  checks  "  has 
long  been  recognized  as  valid.  2  Daniel  Neg.  Inst.,  Sec- 
tion 1585,  a  ;  Smith  v.  Bank^  10  L.  R.,  (O.  B.,)  295,  which 
was  athrmed  on  appeal,  and  is  reported  1  L.  R.,  2  B.  Div., 
31.     By  that  system  there  is  stamped  across  the  face  of 
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the  check  the  name  of  a  certain  banker  through  whom  it 
must  be  presented  for  payment,  and  if  presented  by  any 
one  else  it  will  not  be  honored.     This  does  not  destroy  its 
negotiability  in  any  wise.     The  present  case  does  not  go 
that  far,  but  merely  stipulates  that  the  check  will  not  be 
honored  if  presented   through   one  agency  named.     This 
cannot  be  deemed   an    unreasonable  restriction  of  trade. 
Nor  is  it  a  boycott.     There  is  no  evidence  of  a  conspiracy 
to  injure  the  agency  named,  but  it  is  agreed  as  a  fact  that 
it  was  an  effort  on  the  part  of  the  drawer  firm  to  prevent 
its  transactions  and  the  nature  and  extent  of  its  business 
becoming  known    to   a  rival   house  by  its   checks  passing 
through  that  channel.     Besides,  if  it  were  a  boycott,  the 
parties  to  it  are  the  drawer  and   the  payee  who  accepted 
the  check  with  that  restriction  stamped  on  it.     And  if  it 
was  an  illegal  transaction,  the  check  itself,  and  not  merely 
the  stipulation  which    is  part  of  it,  would   be  void.     J^x 
mala  causa  non  oritur  actio.     The  restriction  is  a  part  of 
the   check,  (Tiedinan    Com.   Paper,   Sections  41   and   42; 
Benedict  v.  Cowen^  49  N.  Y.,  396,)  and  if  it  is  invalid  the 
court  could  not  separate  tlie  good  from  the  bad,  {Saratoga 
v.  King^  44  N.  Y.,  87,)   but   it 'would  all   be  bad  and  the 
holder  could   not   recover.     In    analogy,  a  conveyance  of 
property,  real  or  personal,  with  a  condition  not  to  alien  to 
a  certain  person  or  class  of  persons,  or  for  a  certain  time, 
is    valid.     Cowell    v.    Springs^    100    U.    S.,    57;    Gray  v. 
Blanchard,  8  Pick.,  288;   Sheppard's  Touch  Stone,  129, 
131  ;  Coke  on  Littleton,  223. 

In  Smith  V.  Lawrence^  2  N.  C,  200,  this  Court  held 
that  a  note  could  be  limited  so  as  to  be*  payable  to  the 
payee  only.  But  it  is  not  necessary  to  consider  here  the 
principle  maintained  in  that  case,  that  the  drawee  can  by 
stipulation  therein  make  the  clieck  not  assignable,  for 
this  is  not  attempted  here,  but  there  is  simply  a  stipula- 
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tion  that  it  shall  not  be  paid  if  presented  through  the 
agency  named.  Wilcoxon  v.  Zogan^  91  N.  C,  449,  holds 
merely  that  where  a  note  is  made  payable  to  A.  B.,  with- 
out the  addition  of  the  words  "  or  order,"  or  "  bearer,"  the 
holder  thereof  can  maintain  an  action  thereon,  being  the 
party  in  interest.  There  can  be  no  question  raised  as  to 
the  validity  of  an  express  stipulation  that  the  note  could 
not  be  assigned  at  all,  or  would  not  be  honored  if  pre- 
sented by  a  particular  party,  as  in  this  case,  nor  by  any 
party  except  one  named,  as  in  the  case  of  the  English 
"cross  checks."  These  questions  could  not  arise, for  there 
was  in  that  case  no  stipulation  to  either  effect.  On  the 
facts  agreed,  judgment  should  have  been  entered  for  the 
defendants. 

Reversed. 


MARTHA  BURRIS,  et  al.  v.  JOHN  BROOKS. 
Trustee — Liability  to  Cestuis  Que  Trust. 

Where  plaintiffs' father  delivered  to  defendant  a  note  to  be  col- 
lected and  the  proceeds  to  be  paid  over  to  plaintiffs  when  they 
should  become  of  age,  and  on  the  father^s  death  the  note 
was  allotted  to  the  widow  as  a  part  of  her  yearns  allowance, 
and,  in  compliance  with  the  written  order  of  a  justice  of  the 
peace  acting  with  the  commissioners  who  laid  off  'such 
allowance,  the  defendant  delivered  the  note  to  the  widow, 
who  collected  the  (<ame  and  retained  it ;  Held^  that  the 
defendant  is  liable  to  the  plaintiffs  for  the  amount  of  the 
note  and  interest,  he  being  a  trustee  thereof  and  the  order 
of  the  justice  of  the  peace,  who  had  no  jurisdiction  over 
him  or  the  fund,  was  no  justification  for  the  breach  of  trust. 
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Civil  action,  tried  before  Bryan^  «/!,  and  a  jury,  at 
Fall  Term,  1895,  of  Stanly  Superior  Court.  The  mate- 
rial facts  are  stated  in  the  opinion  of  Associate  Justice 
Montgomery. 

The  defendant  testified  as  follows:  "  Hinson  requested 
me  to  take  the  notes,  and  at  proper  time  to  collect  and 
keep  the  money  until  the  two  girls  came  of  age,  and  pay 
over  to  them.  I  told  him  I  would  take  the  notes  and  do 
the  best  I  could  with  them.  He  died  in  a  short  while. 
Shortly  after  his  death  A.  A.  Morton  came  to  get  the 
notes — said  they  were  laid  off  to  the  widow  in  her  year's 
allowance.  I  told  him  I  wouldn't  give  up  the  notes  with- 
out a  written  notice  from  the  justice  of  the  peace  that  laid 
off  the  allowance.  He  came  back  and  brought  a  written 
notice  that  I  must  give  them  up.     I  did  so." 

The  defendant  contended  :  (1)  That  under  the  evidence 
there  was  a  bailment  of  the  notes  in  question  and  hence 
the  relation  of  bailor  and  bailee,  and  principles  of  law 
applicable  thereto,  existed.  (2)  That,  as  the  bailment  was 
solely  for  the  benefit  of  the  bailor  and  for  his  accommoda- 
tion, the  defendant  could  be  held  liable  only  for  gross  neg- 
ligence. (3)  That,  as  the  defendant  took  charge  of  said 
notes  simply  as  an  act  of  kindness  and  accommodation,  he 
could  be  liable  for  gross  negligence  only. 

His  Honor  instructed  the  jury  that  upon  his  own  show- 
ing the  defendant  was  liable  in  damages;  that  the  only 
matter  for  them  to  consider  was  the  amount  due,  and  in 
their  deliberations  the  pleas  and  evidence  bearing  upon  the 
caution,  prudence  and  good  faith  of  defendant  should 
not  be  taken  into  consideration.  There  was  a  verdict  for 
the  plaintifls,  and  the  defendant  appealed  from  the  judg- 
ment thereon. 

Messrfi,  Austin  cfe  Price^  for  plaintiffs. 

Mr,  J.  Milton  Brown^  for  defendant  (appellant). 
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Montgomery,  J. :  It  would  be  an  idle  discussion  to  go 
into  the  question  as  to  whether  the  defendant  was  a 
trustee  or  whether  he  was  a  bailee.  His  conduct  in  ref- 
erence to  the  trust  committed  to  him  was  so  imprudent 
that  no  excuse  or  palliation  can  be  made  for  it. 

There  wae^  placed  in  his  hands  by  the  father  of  the  plaint- 
iffs, who  was  the  holder  and  owner  thereof,  a  collectible 
note  against  J.  S.  Hinson,  to  be  collected  by  the  defendant 
and  the  proceeds  paid  over  to  the  plaintiffs  when  they 
should  arrive  at  the  age  of  21  years.  Upon  the  death  of 
the  father,  his  widow  had  her  year's  provisions  laid  off  to 
her,  according  to  the  forms  of  law,  and  the  coraniibsion- 
ers  allotted  this  note,' then  in  the  defendant's  hands,  to 
her  as  a  part  of  her  year's  support.  The  justice  of  the 
peace,  who  acted  with  the  commissioners,  in  writing 
ordered  the  defendant  to  turn  over  the  note  to  one  Mor- 
ton for  the  widow,  and  he  complied  with  the  order.  The 
widow  collected  the  money  due  on  the  note.  The  order 
of  the  justice  was  an  absolute  nullity.  He  had  no  juris- 
diction over  the  defendant's  person,  for  he  was  not  a  party 
to  the  proceeding  to  allot  the  year's  provisions,  and,  if  he 
had  been  a  party,  the  order  of  the  justice  would  still  have 
been  void.  A  justice  of  the  peace  could  exercise  no  juris- 
diction over  such  a  subject  matter  as  was  involved  in  the 
order  to  the  defendant.  The  note,  or  the  proceeds  of  it 
when  collected,  was  the  subject  matter  of  a  trust,  the 
defendant  being  trustee  and  the  p]&\nt\ffs  cestuis  que  trust ; 
and  the  justice  could  have  no  jurisdiction  over  such  a  mat- 
ter.    There    was   no   error   in   anv  of  the  rulino^s   of  his 

Honor,  and  the  judgment  is  affirmed. 

Affirmed. 
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TOWN  OP  SHELBY  v.  J.  F.  TIDDY,  Assignee  of  FLACK  &  CO. 

Taxation — Taxes  on  Personal  Property — No  Lien  Until 
Levy — Assignment  of  Personal  Property  Before  Levy 
for  Taxes, 

1.  Although  a  tax  list  when  placed  in  the  hands  of  a  sheriff  for 

collection  has  the  force  of  a  docketed  judgment  and  execu- 
tion as  to  real  estate,  it  creates  no  lien  on  personal  property, 
until  levied,  as  against  bona  fide  purchasers  for  value  from  the 
taxpayer's  assignee  for  benefit  of  creditors. 

2.  Where  an  assignee  for  the  benefit  of  the  creditors  of  a  tax- 

payer, sells  personal  property  of  his  assignor,  on  which  a  tax 
had  been  assessed  but  not  levied  prior  to  the  assignment, 
the  proceeds  in  the  hands  of  the  assignee  are  not  subject  to 
garnishment  for  the  payment  of  the  tax,  but  belong  to  the 
creditors. 

Civil  action,  Iieard  before  Timherlake^  e/.,  at  Fall  Term, 
1895,  of  Cleveland  Superior  Court,  on  a  case  agreed  as 
follows  : 

"I.  That  the  town  of  Shelby  is  a  corporation,  with  full 
powers  to  levy  and  collect  taxes  upon  all  species  of  prop- 
erty. 

"  II.  That  J.  M.  Flack  &  Sons,  on  the  Ist  day  of  June, 
1894,  were  merchants  and  doing  business  in  the  town  of 
Shelby,  and  on  that  day  had  in  their  stock  ^6,331  worth 
of  goods,  wares,  merchandise,  <kc.,  which,  on  said  first  day 
of  June,  they  listed  on  the  tax-list  for  the  town  of  Shelbv  ; 
that  the  said  J.  M.  Flack  &  Sons  had  other  property,  such 
as  household  and  kitchen  furniture,  which  thev  listed  at 
the  same  time. 

*'III.  That  the  town  levy  for  the  year  1894  was  73 
cents  on  the  $100  worth  of  property,  and  that  the  town 
tax  on  the  said  $6,331  for  the  said  year  of  1894  amounted 
to  $46.23,  which   was    entered  upon    the    tax  lists    of  the 
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town  of  Shelby,   and  said  lists  placed  in  the  hands  of  the 
town  constable  at  the  time  prescribed  bj  law. 

"  IV.  That  the  said  J.  M.  Flack  &  Sons  made  an  assign- 
ment of  their  said  stock  of  goods,  wares  and  merchandise, 
on  the  19th  day  of  November,  1894,  to  J.  F.  Tiddy  as 
assignee,  for  the  benefit  of  their  creditors,  and  the  said 
J.  F.  Tiddy  at  once  took  possession  of  the  same ;  that 
sai  J  stock  of  goods  assigned,  being  the  said  property  listed 
by  the  said  J.  M.  Flack  &  Sons  as  above  on  the  Ist  day 
of  June,  1894,  a  copy  of  said  deed  of  assignment  hereto 
attached  marked  "  A"  and  made  a  part  of  this  agreement. 

"  V.  That  the  taxes  on  said  stock  of  goods,  listed  for  tax- 
ation on  the  Ist  day  of  June,  1894,  and  assigned  to  J.  F. 
Tiddy  on  the  day  aforesaid,  have  not  been  paid,  and  the 
same  are  still  due  and  owing. 

*'  VI.  That  the  assignee  sold  said  stock  of  goods  in 
lump  a  few  days  after  said  assignment  for  the  sum  of 
^5,000.00,  and  transferred  the  same  to  the  purchaser,  and 
while  a  part  of  the  purchase-money  of  said  goods  was  in 
the  hands  of  said  J.  F.  Tiddy  as  assignee  aforesaid, 
he  was  served  with  garnishment  for  said  taxes  by  the 
town  of  Shelby  and  the  constable  of  said  town,  and  the 
same  was  heard  before  H.  Cabiness,  J.  P.,  and  judgment 
entered  against  the  said  J.  F.  Tiddy  as  assignee  aforesaid 
for  the  sum  of  1^46.23  and  cost  of  garnishment,  from  which 
6aid  judgment  the  said  Tiddy  appealed  to  the  superior 
-court. 

'*  VII.  That  the  said  J.  M.  Flack  &  Sons  reserved  their 
personal  property  exemptions,  and  had  them  at  institution 
-of  this  action. 

"  Upon  the  foregoing  statement  of  facts,  if  the  court 
should  be  of  the  opinion  that  the  plaintiffs  are  entitled  to 
recover  the  aforesaid  tax  from  the  assignee  aforesaid,  then 
it  is  p.greed  that  judgment  may    bo    entered  accordingly; 
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otherwise  judgment  may  be  entered  against  the    plaintiffs 
for  the  cost  of  this  action." 

His  Honor  held  that  the  plaintiff  was  not  entitled  to 
recover,  and  gave  judgment  for  defendant,  and  from  this- 
judgment  the  plaintiff  appealed. 

Mr,  M,  H,  Justice^  for  plaintiff  (appellant). 

Mr.R.  L,  Ryburn^  tor  defendant.  • 

FuRCHE8,  J. :     The  judgment  of  the   court  below   must 
be  aflSrmed. 

A  tax  is  said  to  be  an  enforced  liability  or  indebfedness 
for  the  support  of  government.  But  this  is  a  personal  lia- 
bility, and  of  itself  creates  no  lien  on  the  property  of  the 
tax  payer.  A  lien  may  be  created  by  law  for  the  pay- 
ment of  this  liabilitv,  as  well  as  other  indebtedness.  When 
taxes  are  assessed  and  placed  in  the  hands  of  the  tax  col- 
lector tor  collection,  this  is  equivalent  to  a  docketed  judg- 
ment and  execution  thereon  placed  in  the  hands  of  thesher" 
iff.  A  docketed  judgment  creates  a  lien  on  che  real  estate 
of  the  defendant.  Code^  Sec.  435.  But  it  creates  no 
lien  on  personal  property  until  levied  as  against  a  bona 
fide  purchaser.  Code^  Sec.  448  (1).  It  cannot  be  con- 
tended that  tax  lists  in  the  hands  of  the  tax  collector  liave 
a  4^reater  force  than  an  execution  in  the  hands  of  tlie 
sheriff.  And  as  it  is  admitted  that  there  was  no  levv  made 
on  the  goods  of  Flack  A:  Co.,  assigned  to  defendant  for  the 
benefit  of  creditors,  and  that  defendant  had  sold  them  and 
collected  the  purchase-money  before  the  commencement 
of  this  action,  it  is  clear  that  plaintiff  had  no  lien  on  these 
goods  for  the  payment  of  this  tax.  And  if  it  had  no  lien* 
it  had  no  claim  of  anv  kind  ai^ainst  them,  as  there  is 
nothing  in  the  case  to  create  an  equity. 

This  being  so,  and  plaintiff  not  being  able  to  levy  on  the 
goods,  proceeded    by   attachment    against    the  defendant^ 
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who  still  had  a  part  of  the  proceeds  of  the  sale  of  thia 
property  in  his  hands,  and  which  plaintiff  alleges  is  liable 
for  this  tax.  In  this  proceeding  the  plaintiff  must  fail,  for 
two  reasons  :  First,  for  the  leason  that  the  money,  still  in 
the  hands  of  defendant,  arising  from  the  sale  of  the  goods 
assigned  to  him,  does  not  belong  to  Flack  &  Co.,  the  tax 
debtors,  but  to  their  creditors,  under  the  terms  of  the  deed 
of  assignment.  Therefore,  the  defendant  owes  Flack  & 
Co.  nothing;  and,  second,  for  the  reason  that  it  is  admit- 
ted, in  the  case  agreed,  that  the  tax  debtors.  Flack  &  Co., 
asked,  in  addition  to  the  homestead  reserved,  and  took,  the- 
personal  property  exemption  of  ^500,  allowed  them  by 
law  out  of  the  partnership  effects  assigned  to  defendants. 
And  they  still  had  this  on  hand  at  the  commencement  of 
this  proceeding. 

This  property  was  not  exempt  from  the  paj-ment  of  this 
tax.  And  neither  the  plaintiff  nor  the  tax  collector  could 
proceed  by  attachment  and  garnishment  until  this  prop- 
erty was  exhausted,  had  defendant  been  indebted  to  Flack 
&  Co.  Act  of  1895,  Ch.  119,  Sec  1  ;  Act  1893,  Ch.  296,. 
Sec.  1. 

There  is  no  error  and  the  judgment  is  affirmed. 

Affirmed.. 
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W.  H.  ALEXANDER,  et  al.  v.  N.  GIBBON,  et  al. 

Partition  Proceedings — Form  of  Petition — Plea  of  Sole 
Seizin — Adverse  Possession — Ejectment— Rules  of  Proof 
and  Estoppel  Peculiar  to  Actions  of  Ejectment — Judge's 
Charge— The  Code,  Sections  136, 137,  1892,  1903. 

1.  The  effect  of  a  plea  of  sole  seizin  set  up  in  a  proceeding  for  par- 
tition is,  practically,  to  convert  the  case  into  an  action  of 
ejectment,  and  to  bring  Into  operation  the  rules  of  proof  and 
estoppel  which  obtain  in  that  action. 

'2.  The  various  methods  of  making  out  a  prima  facie  case  for  the 
plaintiff  in  ejectment  pointed  out. 

8.  When  one  who  is  made  a  defendant  in  a  proceeding  for  parti- 
tion, because  he  is  the  husband  of  one  of  the  alleged  co- 
tenants,  pleads  60le  seizin,  it  is  competent  to  show  that  he 
entered  and  held  possession  as  tenant  of  the  alleged 
co-tenant. 

• 

4.  The  rule  that  a  tenant  is  estopped  to  deny  the  title  of  his  land- 
lord is  honorable  alike  for  its  antiquity  and  its  usefulness. 
It  is  one  of  the  most  valuable  rules  of  practice  and  evidence. 
To  hold  that  it  does  not  apply  when  sole  seizin  is  pleaded  in 
a  proceeding  for  partition  would  be  to  destroy  all  reasoning 
by  analogy  and  the  logic  of  the  law. 

6.  The  rule  of  estoppel  based  upon  a  common  source  of  title — that 

where  both  sides  in  an  action  of  ejectment  claim  under  A. 
both  are  estopped  to  deny  his  title — is  not  simply  an  arbi- 
trary fiction  of  the  law.  It  is  based  on  reasoning  and  logical 
deduction. 

0.  Possession  of  the  tenant  is  that  of  the  landlord  ;  and,  in  making 
-  out  title  by  occupancy  for  a  given  length  of  time,  the  period 
covered  by  the  possession  of  the  tenant  is  to  be  added  to 
that  covered  by  the  possession  of  the  landlord  in  person. 

7.  An  instruction  to  the  jury  which  is  so  complicated,  involved  and 

confusing  as  to  leave  the  jury  in  doubt  whether  an  adverse 
posHession,  sufficient  to  establish  title  in  the  possessor,  must 
be  thirty  or  fifty  years,  necessitates  a  venire  denovo, 

^.  In  computing  the  number  of  years  of  an  adverse  possession  the 
periods  of  occupancy  by  the  ancestor  and  the  heir  respect- 
ively should  be  added  together. 
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9.  The  law  presumes  possession  unexplained  to  be  adverse  posses- 

sion. 

10.  Sections  136  and  187  of  The  Code  being  repealed  by  Ch.  118, 

Liws  1891,  the   titns  betweea  May  20,  1861,  and  January  1, 
1870,  is  no  longer  to  be  omitted  in  computing  time  as  regards 
Statutes  of  Limitation,  except  in  actions  commenced  prior- 
to  January  1,  1898. 

11.  There    is  no  statute  or  judicial  ruling  in  this  State   which 

makes  an  allegation  of  possession  vitally  essential  to  a  peti- 
tion for  partition,  except  the  decision  in  Alsbrook  v.  Reid^ 
89  N.  C,  151,  which  case  is  overruled  on  that  point. 

Avery,  J.,  concurs  in  the  conclusion,  but  not  in  the  opinion. 

Civil  action,  tried  before  Bryan^  «/.,  at  January  Term,. 
1896,  of  Mecklenburg  Superior  Court. 
The  facts  appear  in  the  opinion. 

Messrs.  Clarkson  cfc  Duls^  for  appellants. 

Messrs.  Burwell^   Walker  cfe  Cansler^  for  defendant. 

FuRCHEs,  J. :  This  is  a  proceeding  commenced  in  the 
superior  court  of  Mecklenburg,  (before  the  clerk,)  by  a 
part  of  the  children  and  heirs-at-law  of  Joseph  M.  Alex- 
ander, against  the  other  children  and  heirs-at-law  of  said- 
Alexander,  and  the  husbands  of  the  feme  defendants,  for 
sale  and  partition  of  land.  All  the  heirs,  so  made  defend- 
ants, answer  and  adm.it  the  tenancy  in  common,  except 
Harriet,  who  is  the  wife  of  the  defendant,  N.  Gibbon. 
She  files  no  answer,  and  thereby  admits  the  allegations  of 
the  complaint  and  the  tenancy  in  common.  The  defend- 
ant, N.  Gibbon,  who  is  not  a  child  and  heir-at-law  of  Joseph 
M.  Alexander,  alone  answers  the  complaint,  which  con- 
sists of  six  paragraphs,  as  follows  : 

"  The  defendant  N.  Gibbon,  answers  the  petition  andf 
says : 

"That  the  land  mentioned  and  described  in  said  peti- 
tion  is    not   the  property  of  the  persons  named  as  the  ten- 
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ants  in  common  thereof,  but  that  ho  is  sole  seized  of  said 
land  and  is  in  possession  of  it  in  his  own  ri^ht." 

It  is  admitted,  as  claimed  by  defendant,  that  when  sole 
seizin  is  pleaded,  in  a  proceeding  among  tenants  in  com> 
mon  for  partition,  it  becomes  substantially  an  action  of 
ejectment.  Ilunei/cuU  y.  Brooks^  116  N,  C,  788.  And 
it  then  becomes  subject  to  the  rules  of  law  applicable  to 
trials  in  actions  of  ejectment — that  plaintiffs  must 
recover  by  the  strength  of  their  own  title,  and  not  on  the 
weakness  of  defendant's  title.  This  is  the  doctrine  enun- 
cijtted  in  Huneycutt  v.  Brooks^  s^ipra. 

And  while  this  case  and  this  line  of  authorities  puts  the 
burden  of  proof  in  actions  of  ejectment  on  the  plaintiffs, 
it  also  puts  upon  the  defendant  the  burden  of  the  rules 
pertaining  to  such  trials. 

Plaintiffs  then  may  establish  their  title  in  any  way  they 
might  do  if  this  had  originally  been  commenced  as  an 
action  of  ejectment.  By  showing  an  unbroken  line  of 
conveyances  fron  the  State  to  them,  or  to  Joseph  M.  Alex- 
ander, their  father,  and  that  he  is  dead,  or  by  showing 
possession  in  Joseph  M.  Alexander,  and  those  under  whom 
he  claimed  to  the  time  of  his  death,  and  the  possession  of 
his  heirs-at-law  since  his  death,  for  a  sufficient  length  of 
time  to  establish  or  to  ripen  their  title  into  a  perfect  title ; 
or,  by  way  of  estoppel,  by  showing  that  tlie  defendant 
claims  title  from  the  same  source  as  plaintiff;  or,  by  show- 
ing that  he  entered  and  sustains  the  relation  of  tenant  to 
plaintiffs.      Conwell  v.  Mann^  100  N.  C,  284. 

These  are  the  general  rules  applicable  to  all  actions  of 
ejectment,  and  must  apply  to  actions  for  partition,  where 
sole  seizin  is  pleaded,  and  the  action  becomes  substantially 
an  action  of  ejectment,  but  in  tliis  case  they  are  peculiarly 
ap})licable  and  illustrate  the  wisdom  of  their  application. 
The  plaintiffs  allege  that  as  the  heirs-at-law  of  Joseph    M. 
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Alexander,  they  and  the  other  heirs-at-law  of  said  Alexan- 
der,  as    such   heirs,   are   tenants  in   common  of  the  land 
described  in  the  complaint.     All  the  heirs  answer  and  admit 
these  allegations  except  Harriet,  who  files    no  answer  and 
in  this  way  admits  the  allegations  of  the  complaint.     But 
the  defendant,  N.  Gibbon,  not  an  heir  of  J.  M.  Alexander, 
but  who  happened  to  be  the  husband   of  Harriet,  and  in 
that  way  made  a  defendant,  answers  and    says   it    is    not 
true  that  the  plaintiffs  and  defendants,  who  are  the   heirs 
of  J.  M.  Alexander,  are  the  owners  of  this  land,   but    that 
he  is  the  owner.     And  when  plaintiffs  offered  evidence  to 
show  that  defendant  Gibbon  entered  as  the  tenant  of  the 
heirs  and  was  to  pay  the  taxes  and   was  to  look  after    and 
take  care  of  the  land  for  the  heirs,  he  objected  to  evidence 
and    the    court    ruled    it    out.     In    this    there  was  error. 
The  authorities  are  so  numerous  and  uniform  that  defend- 
ant admits  that  this  evidence  would  have  been  competent 
if  the  heirs  had   brough*^,  an    action   of  ejectment    against 
him.     But  he  says,  as  they  brought  an  action  for  partition, 
which   he    has    turned    into   an    action  of  ejectment,  it   is 
incompetent.     This  cannot  be  so.     To  sustain  this  ruling 
of  the  court  would  be  to  destroy  one  of  the  most   valuable 
rules   of  practice   and    evidence,  a   rule  honorable    alike 
for  its  age  and  for  its  usefulness.     To  sustain  such  rulings 
would  be  to  destroy  all  reasoning  by  analogy  and  the  logic 
of  the  law. 

This  rule  of  estoppel,  based  \ipon  a  common  source,  is 
not  simply  an  arbitrary  fiction  of  the  law.  It  is  based  on 
sound  reasoning  and  logical  deduction.  If  two  parties 
claim  title  from  A.  it  must  be  conceded  by  them  that  A. 
had  the  title,  or  they  would  not  claim  under  him.  This 
being  so,  it  is  not  necessary  to  consume  time  in  proving 
what  is  admitted  to  be  true — that  A.  had  the  title. 
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Then  A.  is  made  the  starting  point,  and  it  is  only  left  to 
determine  who  has  A.'s  title  or  the  title  derived  from  A. 

In  a  case  of  tenancy  in  common,  where  tlie  parties  claim 
as  heirs-at-law,  under  the  canons  of  descent,  the  establish- 
ment of  the  common  course  determines  the  rights  of  the 
parties.  As  in  this  case,  all  the  heirs-at-law  of  J.  M. 
Alexander  claim  that  be  was  the  owner  of  this  land  at  the 
time  of  his  death,  this  establishes  as  to  them  the  legal  title 
to  this  land,  and  they  are  forever  estopped  to  deny  this, 
just  as  any  other  parties  of  record  are  estopped  by  the 
judgment  of  a  court  of  competent  jurisdiction.  So,  we  see 
that  the  operation  and  effect  of  this  ruljB  of  estoppel  is  to 
establish  the  title  in  the  plaintifls.  And  the  rule  that  the 
plaintiff  must  recover  by  the  strength  of  his  own  title,  and 
not  by  the  weakness  of  the  defendant's  title,  is   preserved. 

When  this  case  was  argued,  and  when   first  considered^ 
it  was  treated  by   us  as  if  the  plaintiffs  were  proposing  to 
prove  the  declarations  and  admissions  of  one  of  the  heirs- 
at-law  of  Joseph  M.  Alexander. 

But  upon  further  consideration,  we  find  this  is  not  the 
case.  Had  this  been  so,  we  would  have  held  that  this 
evidence  was  competent,  as  tending  to  show  that  the  heir- 
at-law  of  said  Alexander  claimed  title  under  the  common 
ancestor  and  disprove  the  plea  of  sole  seizen.  kelson  v. 
Whitjield,  82  N.  C,  46;  Grayhealw  Davis,  95  N.  C.,508: 
Conwell  V.  Mann,  100  N.  C,  234;  Clifton  v.  Fort,  98 
N.  C,  173,  and  that  line  of  cases. 

But  it  was  clearly  admissible  to  show  that  the  defend- 
ant, N.  Gibbon,  entered  under  a  contract  and  agreement 
with  the  heirs  of  J.  M.  Alexander,  to  pay  the  taxosand 
to  look  after  and  take  care  of  the  property  for  the.  heirs, 
which  constitutes,  as  between  him  and  the  heirs,  the  rela- 
tion  of  landlord   and  tenant  ;  and    that    he   was   thereby 
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estopped  to  deny  the  title  of  the  heirs.     Cooper  v.   Axley^ 
114  X.  C,  621 ;  Oonwell  v.  Mann,  100  N.  C,  234. 

It  was  also  admissible  to  establish  the  fact  of  tenancy, 
as  affecting  the  question  of  title  by  occupancy.  As  it  is  a 
well-established  principle  of  law  that  possession  by  a 
tenant  is  the  possession  of  the  landlord,  and  whenever  it 
is  established  that  N.  Gibbon  was  the  tenant  of  the  heirs 
of  J.  M.  Alexander,,  then  the  time  that  he  has  been  in 
possession  is  to  be  added  to  tlie  possession  of  J.  M.  Alex- 
ander and  his  tenants,  as  evidence  going  to  make  oat  title 
by   occupancy  or  possession. 

Defendant,  N.  Gibbon,  asked  for  special  instructions, 
which  were  given  by  the  court,  as  asked  ;  each  of  these 
instructions  were  excepted  to  by  plaintiffs  and  each  excep- 
tion mu?t  be  sustained.     The  instructions  are  as  follows  : 

*'  First.  That,  in  order  to  show  title  in  themselves, 
plaintiffs  must  satisfy  the  jury,  by  preponderance  of  evi- 
dence, that  theie  has  been  open,  notorious  and  adverse 
possession  of  the  land  for  thirty  (30)  years  by  J.  M.  Alex- 
ander. This  is  necessary  to  show  title  out  of  the  State. 
That  plaintiffs  must,  also,  show  an  open,  notorious,  adverse 
and  continuous  possession  for  twenty  years  in  J.  M.  Alex- 
ander, in  order  to  vest  the  title  in  them  as  his  heirs. 

"  Second.  That  this  possession  must  be  open  and  noto- 
rious and  continuous.  If  there  was  an  interval  of  several 
years,  during  which  J.  M.  Alexander  had  no  such  posses- 
sion, the  possession  would  not  be  continuous.  The  pos- 
session must  also  be  adverse,  and  the  mere  fact  that  J.  M. 
Alexander  actually  occupied  the  land  or  had  possession  of 
it  would  not  be  sufficient  to  show  an  adverse  possession, 
because  the  plaintiffs  must  show,  not  only  a  possession,  but 
must  go  further  and  show  affirmatively  that  this  posses- 
sion was  adverse,  as  the  law  does  not  infer  from  the  mere 
fact  of  the  possession  that  it  was  adverse. 
118—51 
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"Fourth.  That,  in  ascertaininsj   the  length   of  the  pos- 
session of  J.  M.  Alexander,  the  time  from  the  20th  of  May, 
1861,  to  the  1st  of  January,  1870,  must  be  excluded  from* 
the  count. 

"  Fifth.  That  plaintiffs  must  not  only  show  an  open, 
notorious,  adverse  and  continuous  possession  for  twenty 
years,  but  the  said  possession,  in  order  to  confer  a  title 
good  against  the  defendant,  N.  Gibbon,  must  have  been 
under  known  and  visible  lines  or  boundaries." 

The  first  instruction  is  erroneous  for  the  reason  that  it 
is  complicated,  involved  and  confusing.  It  at  least  loaves 
the  jury  in  doubt  as  to  whether  the  thirty  years'  adverse 
possession  is  sufficient  to  establish  title  in  the  plaintiffs,  or 
whether  it  requires  both  thirty  years  and  twenty  years, 
making  fifty,  to  do  so.  It  is  also  erroneous  in  that  it  lim- 
its the  time  in  which  plaintifl^s  may  make  out  their  title 
by  adverse  possession  to  the  death  of  J.  M.  Alexander  ; 
whereas  the  plaintiffs,  the  heirs,  should  have  been  allowed 
to  show  possession  in  themselves  since  the  death  of  their 
father,  if  they  could  do  so. 

The  second  prayer  and  instruction  is  erroneous  in  that 
it  holds  that  possession  or  occupation  of  itself  is  not  suffi- 
cient to  constitute  adverse  possession.  '•  But  that  plnint- 
iffs  must  go  further  and  show  affirmatively  that  this  pos- 
session was  adverse,  as  the  law  does  not  infer  from  the 
mere  fact  of  the  possession  that  it  was  adverse." 

To  sustain  this  ruling  would  be  to  overrule  Bryan  v. 
Spivey^  109  N.  C,  57,  which  expressly  holds  that  the  la\^' 
presumes  possession  unexplained  to  be  adverse  possession. 

The  fourth  prayer  and  instruction  are  erroneous.  Sec- 
tions 136  and  137  of  The  Code^  which  suspended  the  run- 
ning of  the  Statute  of  Limitations,  and  the  presumptions 
of  time,  were  repealed  by  Chapter  113,  Laws  of  1891, 
but  not  to  apply  to  actions  commenced  prior   to  the   1st 
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of  January,  1893,  and  of  course  apply  to  all  actions  com- 
menced after  that  time.  This  action  was  commenced  on 
the  31st  day  of  May,  1895.  Nunnery  v.  Averitt^  111  N.  C, 
394. 

But  the  learned  counsel  for  the  defendant,  N.  Gibbon, 
in  his  argument  said  if  there  were  errors  in  the  prayers 
for  instructions,  which  were  given  by  the  court — and  he 
did  not  think  there  were — that  they  should  not  avail  the 
plaintiffs,  for  the  reason  that  they  had  failed  to  allege  in 
their  complaint  that  they  were  in  possession  of  the  land 
described  in  the  complaint. 

We  have  seen  that  one  of  the  heirs-at-law  of  J.  M.  Alex- 
ander (Mrs.  Gibbon)  was  living  on  the  land,  and  if  the* 
defendant,  N.  Gibbon,  is  the  tenant  of  the  heirs,  as  they 
allege  he  is,  they  are  in  possession  through  him.  The  pos- 
session of  one  tenant  in  common  is  the  possession  of  all. 
The  law  presumes  the  possession  to  be  in  the  owner,  where 
there  is  no  adverse  possession.  ThomoH  v.  Garvav^  4  Dev., 
223.  And  the  possession  of  N.  Gibbon  cannot  be  adverse, 
if  he  entered  as  plaintiff's  tenant.  So,  it  is  seen  that  at 
the  most  this  would  have  been  but  a  formal  statement  in 
this  case.  It  was  not  made  below,  or  it  would  in  all  prob- 
ability have  been  amended,  and  for  this  reason  we  would 
dislike  to  feel  compelled  to  sustain  this  objection. 

The  defendant's  counsel  cites  Alshrook  v.  Reid^  8J>  N.  C, 
1.51,  which  seems  to  sustain  him.  But  upon  examination 
we  find  that  Sections  1892  and  1903  do  not  sustain  this 
objection.  Section  1892  provides  for  partition,  in  the  fol- 
lowing language :  *'  The  superior  court  on  petition  of 
one  or  more  persons  claiming  real  estate  as  tenants  in  com- 
mon." And  Section  1903  of  The  Code  provides  for  par- 
tition "by  one  or  more  of  the  parties  interested  therein." 
And  while  it  seems  clear  that  these  sections,  which  pro- 
vide for  the  partition    of  land   among  tenants  in  common, 
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do  not  require  any  snch  averment  in  the  complaint,  we 
would  still  hesitate  to  overrule  what  seems  to  be  held 
to  be  the  construction  in  Alshrook  v.  Reid^  upon  thiB 
authority  alone.  But  Alshrook  v.  Reid  cites  two  cases,  as 
authority  for  this  ruling,  and  upon  examination  we  find 
that  neither  one  of  them  sustains  this  ruling,  and  Thomajt 
V.  Gorvan,4:  Dev.,  223,  one  of  the  cases  cited,  is  directly  to 
the  contrary — holding  that  the  law  presumes  possession 
unless  there  has  been  an  actual  ouster.  And  the  other 
case  cited  as  authority  for  the  ruling  in  Alsbrook  v.  Reid 
is  Ledhetter  v.  Oash^  8  Ired.,  462.  And  this  case  does  not 
even  discuss  the  question. 

Upon  these  authorities  we  feel  justified  in  overruling 
that  part  of  Alshrook  v.  Reid  which  requires  it  to  be 
alleged  in  the  petition  or  complaint  that  the  tenants  in 
common  are  in  possession  of  the  land  they  ask  to  have 
partitioned,  and  which  makes  this  allegation  a  jurisdic- 
tional question.  This  had  in  off^ect  been  done  in  Epley  v, 
Epley,  111  N.  C,  505. 

It  an  action  is  wrongfully  brought  for  partition,  this 
may  i)e  taken  advantage  of  by  answer. 

There  is  error  as  pointed  out  in  this  opinion,  for  which 

the  plaintiffs  are  entitled  to  a  new  trial. 

New  Trial. 

Avery,  J.  (concurring):  Where  the  plaintifi*  in  a  con- 
troversy involving  the  ownership  to  land  ofl^ers  evidence 
Tracing  the  defendant's  claim  to  the  same  source  from 
which  he  shows  the  older  and  better  right  in  himself, 
Chief  Justice  Pearson  said,  both  in  Ncwlin  v.  Oshorne^  2 
Jones,  154,  and  Frey  v.  Ramsour.  66  N.  C,  at  p.  472,  that 
the  defendant  was  precluded  from  denyinc:  plaintiff^s 
right,  without  first  showing  a  title  superior  to  that  of  the 
common  source  and  connecting  iiimself  therewith,  not 
because  an  estoppel  arose  out  of  such  evidence,  but  by  a 
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rule  of  evidence  established  for  convenience  in  the  trial  of 
actions  of  ejectment.  On  the  other  hand  a  tenant  is 
estopped  from  denying  the  right  of  his  landlord  to  the 
possession  until  he  either  voluntarily  surrenders  it  or  is 
evicted  by  superior  title.  So  rigidly  is  this  rule  of  good 
faith  enforced,  as  an  estoppel,  that  persons  who  were  not 
sut  jnris^  such  as  slaves  and  infants,  when  the  relation 
began,  are  nevertheless  as  effectually  precluded  from 
denying  its  existence  as  though  they  have  been  parties  to 
an  agreement  to  demise.  But  it  must  be  admitted  that  in 
some  other  opinions  of  this  Court  the  rule  relating  to 
tracing  title  to  a  common  source  has  been  said  to  operate 
as  an  estoppel,  and  conceding  that  Chief  Justice  Pearson 
was  in  error  in  either  aspect  of  the  question,  the  fact 
remains  that  the  evidence  is  offered  to  show  title,  riot  the 
right  to  possession.  B.  brings  an  action  against  C.  in 
which  he  claims  title  to  and  possession  of  a  tract  of  land, 
and  offers  an  unbroken  chain  of  conveyances  from  A.  to 
botli  of  them,  but  it  appears  that  tlie  older  and  better 
title  derived  from  A.  is  in  B.;  this  h prima  facie  evidence 
of  title,  but  B.  cannot  recover  still  unless  he  goes  further 
and  prove  that  C.  is  in  possession  and  wrongfully  with- 
holds the  possession  of  the  land  from  him. 

The  Constitution,  Art.  IV.,  Sec.  27,  provide  that  jus- 
tices of  the  peace  shall  have  jurisdiction  ''of  civil  actions 
founded  on  contract,  wherein  the  sum  shall  not  exceed 
$200,  and  wherein  the  title  to  real  estate  shall  not  be  in 
controversy."  The  sum  demanded  may  determine  the 
jurisdiction  of  money  demands,  but  if  the  testimony  devel- 
ops the  fact  that  title  to  land  is  in  dispute,  it  is  declared 
to  be  the  duty  of  the  justice,  though  the  plaintiff  claims  in 
the  pleadings  that  the  defendant  is  his  tenant,  to  forthwith 
desist  from  attempting  to  try.  Hakn  v.  Guilford^  87  X.  C, 
172.     On  the  other  hand,  where  the  plaintiff  proposes  to 
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show  that  the  defendant  is   a   tenant,  unlawfully  holding 
over,  the  justice  may  try  the  issue  of  tenancy,  because  that 
involves  only  the  right  to  the  possession,  if  nothing  more 
appears  upon    the   trial    to    be   involved  in   the   dispute. 
Hahn  v.  Guilford^  supra  ;  Foster  v.  Penry^  77  N.  C,  160  ; 
Parker  v.  Allen^  84  N.  C,  466.     If  A.  die  before  the  expi- 
ration of  the  term  of  his  le&see,  C,  and  the  land  descend  to 
his  heir-at-law,  B,  it  is  familiar  learning  that  the  estoppel 
fi^rowing  out  of  the  tenancy  operates  in  favor  of  A.'s  privy 
in  blood,  B.,  (1  Wood   L.   &  T.,  Sec.  231,)  and  if  C.  hold 
over,  B  has  the  same  summary  remedy  to  evict  him  that 
his  ancestor  had.     Yet,  if  evidence  of  the  descent  and  the 
tenancy  shows  a  common  source   of  title,  it  is  undeniable 
that  it  raises  the  question   of  title   and  ousts  the  jurisdic 
tion  of  the  justice.     It  is  inac-curate,  therefore,  to  say  that 
a  rule,  whether  of  practice  or  estoppel,  (which  Chief  Jus- 
tice Pearson  says  was  "  adopted  by  the  courts  for  the  pur- 
pose of  aiding  the  administration   of  justice  by  dispensing; 
with  the  necessity  of  requiring  the  plaintifl'  to  prove  the 
original  errant  and  mesne  conveyances  by    proof  that  the 
defendant  claimed  under  the  same  perr^on,")  is  applicable 
merelv  because  the  reversion  of  a   lessor  descends   to  the 
heir  during  the  term.       It    is    well   settled   by  all   courts 
where  the  common-law  is  administered  that  the  lessor  who 
holds  the  fee,  as  well  as  his   heir   and  grantee,  are,  as  pri- 
vies, estopped  from   denying   his   right  to  dispose  of  the 
possession,  when   he  made  the   demise,  and,  on   the  other 
hand,  that  the  mutual  estoppel  which   precludes  the  oria^i- 
nal  lessee  from   denvin^  the   title  of  the  lessor  and    his 
privies  in  estate,  operates  upon  his  sub-lessee  or  assignee. 
1  Wood  Landlord  and  Tenant,  Sees.  231,  232  ;  Lunsford  v. 
Alexander^  4  D.  &   B.,  40;   Farmer  v.  Pickens^  83  N.  C.^ 
549  ;   Pate  v.  Turner,  04  N.  C,  47. 

When  a  plaintiff*  brought  an  action  of  ejectment  under 


N.  C]  FEBRUARY    TERM,  1896.  '    807 


Albxandbr  o.  Gibbon. 


the  old  practice  and  proved  that  he  or  his  grantor  or 
ancestor  demised  to  the  defendant  or  his  assignor,  the 
defendant  was  estopped  from  denying  his  landlord's  title, 
whatever  interest  the  latter  claimed,  and  the  plaintiff 
recovered  possession  upon  the  idea  that  his  lessee  and  those 
in  privity  with  him  were  precluded  from  denying  the  claim 
of  ownership  by  virtue  of  which  the  demise  was  made. 
Clarice  v.  Diggs^  6  Ired.,  159.  And  after  the  forms  of 
actions  were  abolished  and  the  action  for  possession  could 
be  brought  so  as  to  involve  and  become  conclusive  as  to 
the  ownership  of  land,  it  was  held  that  "  the  allegation  of 
title  in  fee  imported  such  title  actual  and prohahle  by  deed 
or  Huch  against  defendant  by  estoppel."  Farmer  v. 
Pickenn^  83  N.  C,  at  page  551.  It  was  held  also  in  the 
last-named  case  that  there  was  no  want  oi probata  corres- 
ponding with  the  allegata,  because  though  the  estoppel  of 
the  tenancy  only  concluded  the  tenant  in  all  cases  as  to 
the  right  of  possession,  in  the  absence  of  other  proof  it  was 
sAso  jyrima yacie  evidence  of  the  title  claimed  as  in  the  old 
action  of  ejectmenr.  The  issue  of  sole  seizin  having  been 
raised  in  this  case,  the  effect  of  establishing  the  fact  that 
the  defendant  Gibbon  entered  as  the  tenant  of  the  ances- 
tor of  the  plaintiff  was  under  the  rulings  in  the  cases  last 
cited  to  estop  him  completely  from  claiming  the  possession, 
and  to  show  prima  facie  only  that  the  plaintiff  Iiad  title 
as  well  as  the  right  to  possession.  But  while  the  defend- 
ant's mouth  was  closed  against  setting  up  a  claim  to  the 
tenancy,  until  evicted,  it  was  competent  for  him  to  have 
offered  evidence  tending  to  show  title  in  himself  in  order 
to  have  escaped  the  bar  of  estoppel  as  to  title  in  a  future 
action,  and  for  this  purpose  he  might  have  offered  a  grant 
from  the  State  bearing  date  subsequent  to  that  of  the  lease 
nuder  which  he  entered,  even  tliough  compelled  to  yield 
the  possession  as  a  tenant  to  his  landlord.     The  ruling  in 
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Comoell  V.  Mann^  100  N.  C,  334,  and  in  Mohley  v.  Griffiriy 
104  N.  C,  112,  settles  nothing  except  that  proof  of  the 
right  to  possession  by  estoppel  carries  with  it  prima  facie 
evidence  of  title.  But  while  it  is  decided  in  Heyer  v. 
Beatty^  76  N.  C,  28,  and  many  other  cases  passed  upon  by 
the  Court  when  Chief  Justice  Pearson  presided  and  con- 
curred, he  still  adhered  in  Frey  v.  Ramneur^  stipra^  to  the 
opinion  that  the  rule  in  reference  to  showing  a  claim  of 
title  from  a  common  source  was  not  founded  on  the  doc- 
trine of  estoppel.  If  the  principle  which  precluded  a 
party  from  denying  a  tenancy  was  an  illustration  of  the 
doctrine  of  estoppel,  while  the  other  was  not,  then  the  two 
rules  were  not  the  same. 

I  concur  in  the  conclusion  of  the  Court,  but  not  in  the 
opinion,  for  the  reasons  given. 


DURHAM  FERTILIZER  CO.,  v.  L.  M.  LITTLE  &  CO. 

Contracts — Trusts — Breach  of  Trust — Arrest  and  Bail — 
Fraudulent  Co7\veyance — Intent — The  Code^  Sees,  291 
(2)  (5),  3765  (6). 

1.  A  contract  of  sale,  containing  provisioDS  for  the  vendee's  paying 

iu  cash  for  such  of  the  property  as  he  sells  for  cash,  and  turn- 
ing over  to  the  vendor  the  notes,  &c.,  taken  for  such  of  the 
property  as  is  sold  on  credit,  constitutes  the  relation  of  trustor 
and  trustee  between  the  parties  to  it,  as  has  been  often 
decided  bv  this  ("ourt. 

2.  One  who  fraudulently  conveys  property  held  by  him  as  trustee 

can  be  legally  arrested  under  l^he  (^ode.  Section  291. 
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B.  One  who  fraudulently  conveyB  his  real  e»tate  with  intent  to 
defeat  his  creditors  can  be  legally  arrested  under  The  Code^ 
Section  291  (5). 

4.  The  intent  with  which  a  trustee  commits  a  breach  of  trust  is 
immaterial.  The  misappropriation  carries  with  it  a  fraudu- 
lent purpose  and  intent  as  a  matter  of  law.  The  law  turns  a 
deaf  ear  to  one  who  would  excuse  himself  for  an  act  which, 
per  86,  amounts  to  a  breach  of  trust  by  saying  that  he  did 
not  mean  to  do  wrong. 

Civil  action,  tried-  before  Timberlakej  «/.,  at  August 
Term,  1895,  of  Union  Superior  Court. 

The  aflBidarit  upon  which  defendants  were  arrested  is  as 
follows : 

James  Hayes,  being  duly  sworn,  says  : 

'M.  That  he  is  the  agent  of  Durham  Fertilizer  Company, 
a  corporation  created  under  the  laws  of  the  State  of  North 
Carolina,  and  doing  business  at  Durham,  North  Carolina. 

"  2.  That,  on  the  5th  day  of  February,  1894,  the  defend- 
ants, L.  M.  Little  <fc  Co.,  composed  of  the  defendants, 
L.  M.  Little  and  J.  W.  Hasty,  entered  into  a  contract  with 
the  plaintiff,  (a  copy  of  which  is  hereto  attached  as  a  part 
of  this  affidavit,)  under  and  by  virtue  of  which  the  plaintiff 
shipped  to  the  defendants  at  Beaver  Dam,  K.  C,  seventy 
tons  of  fertilizers  for  the  agreed  price  of  thirteen  hundred 
and  fifty-five  dollars  and  fifty  cents,  which  said  fertilizers 
were  accepted  by  the  defendants  under  the  terms  and  upon 
the  trusts  mentioned  in  said  contract,  thereby  becoming 
indebted  to  the  plaintiff  in  the  sum  of  J?l,355.50,  for  which 
the  defendants  executed,  on  the  1st  day  of  May,  1894, 
two  notes,  each  for  the  sum  of  $677.75,  and  due  respect- 
ively on  the  1st  and  15th  days  of  November,  1895,  and 
payable  at  the  People's  Bank  of  Monroe,  N.  C,  as  pro- 
vided in  said  contract. 

"  3.   That   the  defendants    sold   and  delivered  the   said 
fertilizers  to  divers  and  sundry  persons,  (except  about  four 
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or  five  tons  still  in  their  possession,  worth  about  seventy- 
five  dollars,)  and  received  therefor  cash  money,  notes,  liens 
and  other  evidences  of  indebtedness,  some  of  which  were 
made  payable  to  the  plaintiff  and  others  to  the  defend- 
ants ;  and  that  defendants  wrongfully  and  fraudulently 
have  detained,  misappropriated,  misapplied  and  converted 
to  their  own  use  the  cash  received  from  the  sale  of  said 
fertilizers,  and  have  failed  and  refused  to  account  for  and 
turn  over  to  the  plaintiff  the  cash,  notes,  liens  and  other 
evidences  of  indebtedness  of  farmers  or  others  for  said  fer- 
tilizers sold  by  them  ;  that  the  defendants  have  wrongfully 
and  fraudulently  collected. and  appropriated  to  their  own 
use  a  much  larger  amount  of  cash  on  account  of  their  sales 
than  they  have  paid  to  the  plaintiff,  and  refuse  to  pay 
over  the  amount  collected  to  plaintiff;  and  on  or  about 
the  28th  day  of  December,  1894,  the  said  L.  M.  Little 
and  J.  W.  Hasty  made  an  assignment  of  their  partnership 
goods,  merchandise,  accounts  and  evidences  of  debts  due 
them  to  E.  E.  Marsh,  one  ^t"  their  clerks,  in  which  assign- 
ment plaintiff  is  not  mentioned  as  a  creditor,  and  have 
turned  over  to  him  and  placed  in  his  possession  the  debts 
due  by  purchasers  of  said  fertilizers  as  well  as  those  pay- 
able to  L.  M.  Little  &  Co.,  as  those  payable  to  Durham 
Fertilizer  Company,  and  refuse  and  fail  to  deliver  the 
same  to  the  plaintiff,  although  demand  so  to  do  has  been 
made;  that  in  all  these  transactions  the  defendants  were 
acting  in  a  fiduciarv  capacity  as  to  the  said  fertilizers  and 
cash  and  evidences  of  debt  taken  therefor. 

'*  4.  That  on  or  about  the  25th  day  of  December,  1894, 
the  defendant,  L.  M.  Little,  being  the  owner  of  real  estate 
in  Anson  and  Union  counties,  worth  a  large  amount,  viz., 
^4,0(M.)  or  >^5,000,  executed  a  deed  for  the  same  to  two  or 
three  different  persons,  who  have  lived  with  him  in  his 
imnjediate   family,  and    over   whom   he  exercises  a    lareje 
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influence,  and  some,  if  not  all,  of  whom  have  been  appren- 
tices to  him,  in  which  said  lands  he  reserved  a  homestead, 
for  a  consideration  therein  named,  which  affiant  verily 
believes  was  not  paid,  with  the  intent  to  defraud  the  cred- 
itors of  the  said  L.  M.  Little  and  L.  M.  Little  &  Co. 
Reference  to  said  deeds  as  registered  is  hereby  made  as  a 
part  of  this  affidavit. 

"  5.  That  the  defendants  still  owe  a  second  note,  given 
on  May,  1894,  for  $677.75,  and  due  15th  November, 
1894;  the  first  note  for  a  like  amount,  due  1st  November, 
1894,  having  been  paid  about  the  10th  December,  1894. 

''6.  That  the  defendant,  L.  M.  Little,  took  and  fraudu- 
lently appropriated  to  his  own  use,  of  said  fertilizers,  in 
addition  to  those  sold,  several  sacks  thereof  of  the  value  of 
seventy-one  dollars,  and  fraudulently  refuses  to  account 
and  pay  for  the  same  to  the  plaintiff. 

"James  Hayes. 

"Sworn  to  and  subscribed  before  me,  Jan.  2,  1895. 

"F.  H.  Wolfe, 
''^  Clerk  Siiperior  Courts 

The  contract  referred  to  in  the  foregoing  affidavit  is  as 
follows  : 

"  Beavek  Dam,  February  5,  1894. 

"  To  Messrs.  L.  M.  Little  cfe  6V>.,  Beaver  Dam^  N.  C. 

"  We  will  furnish  you  with — 

"  Ten  tons  Durham  Amnioniated  Fertilizer  at  JiN22.50 
per  ton,  f.  o.  b.,  Beaver  Dam. 

"  Ten  tons  Farmers  Alliance  Official  Fertilizer  at  5?24.35 
per  ton,  f.  o.  b.,  Beaver  Dam. 

"  Ten  tons  all  acid  phosphate  at  $15.20  per  ton,  f.  o.  b., 
Beaver  Dam. 

"  Ten  tons  D.  B.  Acid,  at  $14.25  per  ton,  f.  o.  b.,  Beaver 
Dam — 
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*'  Or  as  much  as  may  hereafter  be  mutually  agreed  upon 
at  prices  mentioned  above.  You  hereby  agree  to  order 
out  this  fertilizer  by  the  Ist  day  of  May,  1894  ;  settle- 
ment to  be  made  on  or  before  May  1,  1894,  in  the  follow- 
ing manner,  viz.:  In  cash  May  1st,  for  all  cash  sales  ;  and 
your  note,  payable  November  Ist  and  15th,  1894,  for  all 
time  sales. 

"  For  any  time  purchases  you  are  to  deposit  with  us  the 
farmers'  notes,  liens  and  accounts,  arising  from  the  sale  of 
the  above-named  goods,  and  the  same  shall  be  held  as  cjI- 
lateral  security  for  the  payment  of  the  notes  provided  for 
in  this  contract,  and  the  proceeds  of  such  collaterals  must 
first  be  applied  to  the  payment  of  your  notes,  whether  they 
shall  have  matured  or  not.  It  is  also  agreed  that  any 
fertilizer  shipped  you  under  this  contract,  is  the  property 
of  this  Company  until  your  notes  or  accounts  are  fully 
paid.  And  it  is  further  agreed  that  the  notes,  liens,  and 
•accounts  arising  from  sale  of  said  fertilizer  is  and  shall  be 
the  property  of  said  Durham  Fertilizer  Company  until  your 
notes  or  accounts  with  said  Company  are  fully  paid, 
whether  said  evidence  of  farmers'  indebtedness  for  the 
said  fertilizer  shall  have  l^een  sent  to  said  Durham  Ferti- 
lizer Company  as  collateral  or  is  still  in  your  hands. 
Collaterals  will  be  returned  to  you  in  ample  time  for  col- 
lection. In  sending  same  to  us,  please  ship  by  express  or 
registered  letter,  placing  a  nominal  value  of  $25  on  the 
packages. 

''It  is  also  further  understood  that  the  Durham  Ferti- 
lizer ( /ompany  has  the  right  to  call  notes  to  cover  time 
payments  at  any  time  after  shipment  of  the  goods. 

"  For  the  Durham  Fertilizer  Company, 

"  L.   A.  Carr." 
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"  [Duplicate.^ 
*^  We  accept  above  contract. 

"  L.  M.  Little  &  Co. 
"  Signed  in  duplicate." 

Defendant  Hasty  answers : 

"  1.  That  he  as  managing  partner  of  the  firm  of  L.  M. 
Little  &  Co.,  executed  to  the  plaintiff  two  notes  for  ferti- 
lizers purchased  by  said  firm  from  the  plaintiff,  one  of 
which  he  paid;  but  this  defendant  at  this  time  does  not 
recollect  the  exact  amount  of  the  unpaid  note  or  the  exact 
date  at  which  it  was  executed,  and  he  has  no  knowledge 
or  information  sufficient  to  form  a  belief  that  the  alleged' 
copy  contained  in  paragraph  1  of  complaint  is  a  true  copy 
of  said  note. 

"  2.  That  on  or  about  the  2d  day  of  January,  1895,  one 
Jas.  Hayes,  the  alleged  agent  of  the  plaintiff,  filed  in  this 
action  his  affidavit,  sworn  to  before  F.  H.  Wolfe,  clerk  of 
the  superior  court  of  Union  county,  wherein  he  made 
sundry  averments  of  fraud  against  the  defendants,  L.  M. 
Little  and  J.  W.  Hasty,  partners  composing  the  firm  of 
L.  M.  Little  &  Co.,  and  after  filing  an  undertaking  in  the 
sum  of  one  hundred  dollars,  moved,  before  said  F.  H. 
Wolfe,  clerk  as  aforesaid,  for  an  order  of  arrest  against 
the  defendants,  L.  M.  Little  and  J.  W.  Hasty.  That 
thereupon  F.  H.  Wolfe,  clerk  of  the  superior  court  as^ 
aforesaid,  issued  to  the  sheriff  of  Onion  county,  N.  C,  an 
order  commanding  him  to  forthwith  arrest  the  said  defend- 
ants and  to  hold  them  to  bail  in  the  sum  of  one  thousand 
dollars  each,  to  the  effect  that  each  of  them  shall  at  all 
times  render  himself  amenable  to  the  process  of  the  court, 
&c.;  that  thereafter  the  defendants,  L.  M.  Little  and 
J.  W.  Hasty,  were  arrested  by  the  sheriff  of  Union  county 
by  virtue  of  said  order,   and  that  each    of  them  gave  bail 
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in  the  sum  of  one  thousand  dollars,  as  required  by  said 
order,  and  are  at  this  time  under  bond  for  the  perform- 
ance of  said  order. 

"3.  That  this  defendant  hereby  denies,  all  and  singular, 
the  averments  of  fraud  imputed  to  or  charged  against  him 
in  the  affidavits  of  the  said  James  Hayes ;  that  they  are 
wholly  untrue,  and  that  he  has  done  no  act  which  would 
justify  or  authorize  his  arrest  in  this  action,  or  in  his  bein^ 
held  to  bail  in  the  sum  of  one  thousand  dollars,  or  any 
other  sum. 

''  4.  That  the  amount  of  said  bail  is  excessive  and 
unjust,  wholly  unauthorized  by  the  facts  in  the  case,  and 
entirely  disproportionate  to  the  amount  of  the  undertak- 
ing fixed  for  the  plaintiff  in  procuring  the  order,  which  is 
one  hundred  dollars. '' 

Wherefore  this  defendant  asks: 

"  1.  That  the  issues  of  fraud  raised  by  the  affidavits  of 
said  James  Hayes,  the  agent  of  the  plaintiff,  and  this  denial 
be  submitted  to  a  jury,  before  any  judgment  is   rendered 
in  this  lection,  and  to  be  tried  as  all  other  actions  are  tried 
before  a  jury. 

'^  2.  That  the  order  of  arrest  heretofore  issued  in  this 
action  be  set  aside  and  the  bail  be  discharged. 

"  3.  That  if  cause  be  found  for  the  arrest  of  defendants, 
that  said  bail  be  reduced  in  amount."' 

The  answer  of  the  defendant  Little  was  substantially 
the  same  as  Hasty's. 

The  following  issues  were  submitted  by  the  court : 

"  I.  Are  the  defendants  indebted  to  plaintiff,  as  alleged 
in  the  complaint  ?     '  Yes.' 

*'  II.  Have  the  defendants,  or  either  of  them,  and  if  so 
which  one,  appropriated  to  their  own  use  property  held  by 
them  in  trust  lor  plaintiff,  or  held  by  them  as  agents  for 
plaintiff,  under   the   contract   between   the    plaintiffs  and 
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the  defendants,  and  applicable  to  plaintiff's  debt?    '  Yes," 
as  to  Hasty  ;  '  No,'  as  to  Little. 

"  III.  Have  the  defendants,  or  either  of  them,  and  if  so 
^lich  one,  assigned  or  disposed  of  their  property  with 
intent  by  such  assignment  or  disposal  to  defraud  his  cred- 
itor i     '  No,'  as  to  Hasty  ;  '  Yes,'  as  to  Little." 

The  defendants  tendered  this  issue,  which  the  court 
refused  to  submit,  and  tlie  defendants  excepted  : 

"  Have  the  defendants,  or  either  of  them,  and  if  so 
which  one,  appropriated  to  their  own  use  property  held  by 
them  in  trust  for  plaintiff,  or  held  by  them  as  agents  for 
plaintiff,  under  the  contract  between  the  plaintiff  and  the 
defendants,  with  intent  by  such  appropriation  to  hinder*, 
delay  and  defraud  their  creditors  ?  " 

At  the  conclusion  of  the  evidence  in  the  case,  counsel 
for  the  defendants  submitted  to  his  Honor  a  written  prayer 
for  instructions,  of  which  the  following  is  a  copy,  viz  : 

"  1.  A  debtor  unable  to  pay  his  indebtedness  in  full,  has 
a  right  to  prefer  creditors  if  he  makes  no  reservation  for 
his  own  benefit  to  the  injury  of  creditors  unprovided  for  ; 
and  reservation  by  a  debtor  of  a  homestead,  which 
creditors  could  not  sell,  is  not  such  a  benefit  reserved  as 
can  be  said  to  be  to  the  injury  of  creditors. 

"  2.  That  the  deed  of  assignment  from  L.  M.  Little  & 
Co.  to  E.  E.  Marsh,  the  record  of  which  was  introduced 
by  the  plaintiff,  does  not,  upon  its  face,  convey  any 
accounts,  notes,  goods  or  other  property  belonging  to  the 
plaintiffs  and  held  in  trust  by  defendants  for  the  plaintiff. 

"  3.  Fraudulent  intent  is  a  question  of  fact  for  the  jury 
and  not  for  the  court,  and  is  never  presumable  when 
fairly  reconcilable  with  honesty  ;  and  the  relation  of  mas- 
ter and  servant  is  not  such  a  one  as  will  raise  a  presump- 
tion of  fraud  in  a  conveyance  from  master   to  servant,  the 
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master  being  insolvent  ;  but,  the  conveyance  being  fair 
and  square  upon  its  face,  the  intent  must  be  proved 
aliunde^ 

The  court  refused  to  give  these  instructions  nnd  defend- 
ants excepted. 

Upon  the  pleadings  and  evidence  the  court  directed  a 
verdict  for  plaintiffs  and  rendered  the  following  judg- 
ment : 

"  The  jury  having  found  the  issues  in  favor  of  plaintiff* 
viz :  That  the  defendants  are  indebted  to  the  plaintiff  as 
alleged  in  the  complaint ;  that  the  defendant,  J.  W.  Hasty, 
has  appropriated  to  his  own  use  ])roperty  held  by  him  in 
trust  for  the  plaintiff,  and  held  by  them  as  agents  of  the 
plaintiff,  under  a  contract  between  the  plaintiff  and  the 
defendants  and  applicable  to  plaintiff's  debt ;  and  that 
the  defendant,  L.  M.  Little,  has  assigned  and  disposed  of 
his  property  with  intent  by  said  assignment  or  disposal  to 
defraud  his  creditors — 

"It  is,  on  motion  of  A.  Burwell  and  H.  B.  Adams, 
attorneys  for  the  plaintiff,  adjudged  :  That  the  plaintiff 
do  recover  from  the  defendants,  J.  W.  Hasty  and  L.  il. 
Little,  individually  and  as  partners,  the  sum  of  seven 
hundred  and  eight  dollars  and  seventy  cents  ($708. 7(N) 
with  interest  on  six  hundred  and  seventy-seven  dollars 
and  seventy-five  cents  from  the  19th  day  of  August,  1895, 
till  paid,  and  the  costs  of  this  action  to  be  taxed  by  the 
clerk;  and  it  is  further  adjudged  that  the  motion  of  the 
defendants  to  set  aside  the  order  of  arrest,  heretofore 
issued  and  served  on  the  defendants  in  this  action,  be  dis- 
allowed. 

''It  is  further  ad'udged  that  execution  issue  against  the 
property  of  the  defendants  for  the  payment  of  said  judg- 
ment, and   if  property  sufficient  to  satisfy  said  judgment 
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cannot  be  found,  that  execution  iasne  againet  the  person 
of  Baid  defendants,  according  to  law." 

The  evidence  was  quite  volnminous,  but  it  is  unnecessary 
to  set  it  out.     Defendants  appealed. 

Messrs.  Burwellj  Walker  tfe  Cansler^  for  plaintiff. 
Mr.  F.  I.   Osborne  and  Messrs.  Battle  cfe  Mordecai^  for 
defendants  (appellants). 

MoxTOOMERT,  J.  I  This  action  was  commenced  by  the 
plaintiffs  against  the  defendants  as  partners  to  recover  the 
amount  due  on  a  promissory  note.  No  denial  of  the  debt 
was  made,  and  a  judgment  for  the  indebtedness  claimed 
was  entered  up  in  favor  of  the  plaintiffs  against  the 
defendants  without  objection.  The  appeals  by  both 
defendants  in  the  case  are  not  from  the  judgment  declarr 
ing  the  debt,  but  from  the  order  made  in  reference  to  the 
ancillary  remedy  of  arrest  and  bail  which  the  plaintiffs  had 
availed  themselves  of  to  better  secure  the  frnits  of  their 
recovery^  The  order  of  arrest  was  issued  upon  affidavit 
made  by  the  plaintiffs'  agent  under  Subsection  2  of  Sec- 
tion 291  of  The  Code^  and  it  would  seem  under  Subsection 
5  also.  This  Court  has  declared  in  repeated  decisions  that 
the  vendees  in  contracts  of  sale  which  contained  provis- 
ions similar  to  the  ones  executed  between  the  parties  to 
this  suit  occupy  a  fiduciary  relation,  a  relation  of  trust 
and  confidence,  to  the  vendors  in  respect  to  the  property 
in  the  possession  of  the  vendees  for  the  benefit  of  the  ven- 
dors, and  that  such  agent  and  trustees  are  subject  to  arrest 
if  they  commit  a  breach  of  the  trust  by  converting  to  their 
own  use  the  property  so  held  by  them.  Travers  v.  Deaton^ 
107  N.  C,  500  ;  Boykin  v.  Maddrey,  114  N.  C,  89  ;  Guano 
Co.  V.  Bryan^  at  this  Term.  Upon  the  trial  of  the  issue 
of  fraud   the  jury  found   that   the  defendant    Little   had 

assigned  and  disposed  of  his  property  with  intent  by  such 
118—52 
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assignment  to  defraud  his  creditors.  Upon  this  finding, 
his  Honor  continued  the  order  of  arrest  from  which  Little 
appe$;led,  and  we  will  first  take  up  and  dispose  of  his 
appeal. 

The  affidavit  of  the  plaintiff^  charges  Little  with  convey- 
ing his  real  estate  of  considerable  value  to  some  persons 
who  had  formerly  been  his  apprentices,  with  intent  to 
defraud  his  creditors,  individual  and  partnership.  There 
was  no  allegation  that  he  had  removed  or  disposed  of  his 
personal  property  with  intent  to  defraud  his  creditors,  nor 
was  there  fraud  alleged  in  the  contraction  of  the  debt. 
The  testimony  tended  to  prove  that  the  defendant  had 
made  fraudulent  conveyances  of  his  real  estate,  and  his 
Honor  instructed  the  jury  to  find  the  issue  of  fraud  against 
him  if  they  believed  all  the  testimony.  There  was  no 
error  in  the  instruction  of  the  court.  The  conveyance  of 
real  estate  by  a  debtor  to  defraud  his  creditors  does 
subject  him  to  arrest.  Subsection  5  of  Section  201  of 
The  Code  applies  to  real  as  well  as  personal  property. 
Code,  Sec.  3765  (6)  We  are  not  inadvertent  to  the  case  of 
Bridgers  v.  Taylor^  102  N.  C,  b6.  But  the  decision  there, 
made  before  Subsection  2  of  Section  291  of  The  Code  was 
amended,  was  upon  the  meaning  of  the  words  ^Makin^^, 
detaining  and  converting  property,"  the  Court  deciding 
that  they  embraced  personal  property  only.  The  words 
*'  removed  or  disposed  of,"  used  in  Subsection  5  of  the 
same  Section,  are  words  different  and  of  broader  meaning 
from  those  used  in  Subsection  2,  and  are  broad  enough 
to  comprehend  real  estate. 

The  affidavit  upon  which  the  order  of  arrest  was  issued 
contained  allegations  of  fraudulent  misappropriation  by 
both  of  the  defendants  of  the  goods  and  money  and  notes 
of  the  plaintiff^  which  the  defendants  had  in  their  possession. 
The  law  presumes  that  Little  had  knowledge  of  the  con- 
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tract,  and,  as  a  couseqnence,  of  the  fiduciary  relation  which 
it  created  between  both  of  the  defendants  and  the  plaintiff 
as  to  the  property  the  defendants  had  in  their  hands  for 
the  plaintiff's  benefit,  although  Little  did  not  si^n  it  or 
know  of  its  execution.  If  he  had  known  or  connived  at 
the  misappropriation  of  the  property,  which  the  jury  found 
Hasty  had  been  guilty  of,  such  knowledge  or  connivance 
would  have  made  Hasty's  act  his  act  as  well,  although  in 
fact  he  did  not  execute  the  contract  with  Hasty.  Of 
course,  if  Little  had  had  knowledge  at  the  time  he  exe- 
cuted with  Hasty  the  assignment  to  Marsh  that  the  latter 
was  to  receive  the  property  which  belonged  to  the  plaintiff, 
and  to  apply  it  to  other  creditors  than  the  plaintiffs,  he 
subjected  himself  to  arrest  for  the  fraud.  On  the  trial  the 
defendant  testified  :  "  I  am  a  farmer,  was  lately  engaged 
in  business  at  Beaver  Dam  under  the  style  of  L.  M.  Little 
&  Co.;  live  four  miles  from  there;  was  a  partner  but  had 
nothing  to  do  with  its  management;  Hasty  was  managing 
partner;  I  did  not  sign  contract  or  know  anything  about 
it  till  I  was  arrested  ;  knew  nothing  of  the  condition  of  the 
concern  ;  thought  it  was  in  good  condition  ;  the  under- 
standing was  that  it  should  be  run  on  a  cash  basis  ;  knew 
nothing  of  its  bad  condition  until  I  returned  from  States- 
v'ille  about  December,  1894  ;  knew  nothing  of  books,  nor 
made  entries,  nor  examined  books  ;  bought  no  goods,  made 
no  orders,  was  not  present  al  taking  of  stock  ;  knew  they 
were  selling  guano  but  did  not  know  what  disposition  was 
made  ;  I  handled  none  of  the  proceeds  of  it  ;  the  firm  made 
an  assignment ;  Hasty  and  I  signed  the  assignment ;  at  the 
date  of  this  I  had  no  knowlelge  of  debts  held  in  trust  by 
the  firm,  nor  of  guano  held  in  trust  by  the  firm  ;  I  bought 
guano  as  any  other  customer ;  I  ginned  cotton  for  the  firm 
sufficient  to  pay  for  the  guano ;  don't  recollect  having  a 
conversation  with  Hayes;,  don't  think  I  ever  saw  Hayes 
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before  yesterday."     There  was  no   testimony  introduced 
contradictory  or  inconsistent  with  that  of  the  defendant. 

Defendant  Hasty's  appeal :  The  order  of  arrest,  so  far 
as  the  defendant  Hasty  is  concerned,  onght  to  have  been 
continued  for  the  reason  that  his  counter-affidavit,  pur- 
porting to  meet  the  facts  alleged  against  him  in  the  affida- 
vit of  the  plaintiflTs  agent  upon  which  the  order  of  arrest 
was  issued,  did  not  contain  a  denial  of  the  facts  and  charges 
set  out  against  him  in  the  plaintiiTs  affidavit.  Section  3 
of  defendants'  affidavit  and  answer  is  a  confession  that 
the  facts  stated  in  the  affidavit  of  the  plaintiflTs  agent  were 
true.  The  defendants'  denial,  such  as  it  was,  was  simply 
a  legal  corstruction  by  himself  of  the  meaning  and  effect 
of  the  acts  charged  against  him.  The  facts  alleged  in  the 
affidavit  of  the  plaintiffs'  agent  were  sufficient,  if  true,  to 
warrant  the  issuing  and  continuation  of  the  order  of 
arrest,  and  the  construction  as  to  the  legal  effect  of  these 
acts  and  charges  put  upon  them  by  the  defendant  was  an 
erroneous  one.  Guano  Co.  v.  JSryaUy  at  this  Term. 
However,  no  motion  was  made  by  the  plaintiff  to  dismiss 
the  motion  of  the  defendant  to  set  aside  the  order  of  arrest, 
and  the  parties  went  to  a  trial  of  the  issue  of  fraud.  The 
plaintiff  tendered  the  following  issues  (with  others  not 
necessary  in  thisconnection  to  mention) :  "Have  the  defend- 
ants or  either  of  them,  and  if  so  which  one,  appropriated 
to  their  own  use  property  held  by  them  in  trust  for  the 
plaintiff,  or  held  by  them  as  agents  for  the  plaintiff,  under 
the  **ontract  between  the  plaintiffs  and  the  defendants, 
and  applicable  to  the  plaintiffs'  debts  ? "  The  defend- 
ants tendered  an  issue  in  the  same  language  as  the  one 
offered  by  the  plaintiff,  except  with  the  words  "with 
intent  by  such  appropriation  to  hinder,  delay  and  defraud 
their  creditors"  substituted  for  the  words  in  plaintiffs' 
issue  "  and  applicable  to  the  plaintiffs'  debts."     The  issue 
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tendered  by  the  defendants  was  rejected  and  the  one  ten- 
dered by  the  plaintiff  accepted.  The  defendants  excepted. 
The  jury  rendered  their  verdict  in  favor  of  the  plaintiff, 
and  thereupon  his  Honor  continued  in  force  the  order  of 
arrest,  and  the  defendant  appealed. 

His  Honor  committed  no  error  in  submitting  the  issue 
tendered  by  the  plaintiff  and  in  rejecting  the  one  ten- 
dered by  the  defendants.  In  Boykin  v.  Maddrey^  aupra^  it 
is  held  that  the  intent  with  which  the  trustee  or  agent 
commits  a  breach  of  trust  is  immaterial  to  be  proved.  A 
misappropriation  carries  with  it  a  fraudulent  purpose  and 
intent  as  a  matter  of  law.  The  learned  judge  who  deliv- 
ered the  opinion  of  the  Court  in  that  case  said  :  ^'  The  law 
gives  to  a  plaintiff,  whose  money  or  property  has  been  put 
beyond  his  reach  by  his  agent  or  trustee  by  an  act  in 
violation  of  his  duty,  the  remedy  of  arrest  and  bail  that  he 
may  the  better  compel  his  unfaithful  agent  or  trustee  to 
make  amends  for  his  unfaithfulness,  and  it  '  turns  a  deaf 
ear  "  to  one  who  would  excuse  himself  by  asserting  that  he 
did   not   mean   to  do  wrong  when  consciously  doing  that 

which  was  a  breach  of  the  trust  reposed  in  him _. 

Good  intentions  do  not  at  all  lessen  the  wrongfulness  of  a 
breach  of  trust,  or,  rather,  the  law  will  not  allow  one  to  say 
that  he  violated  its  plain  precepts  with  good  intentions." 
The  defendant  did  not  introduce  a  particle  of  evidence 
calculated  to  show  any  cause  or  reason  for  the  vacating 
the  order  of  arrest.  The  testimony  of  the  plaintiff,  none 
of  which  was  objected  to  by  the  defendant.  Hasty,  all 
tended  to  show  that  he  had  committed  a  breach  of  the  trust 
reposed  in  him  by  the  plaintiff  by  wrongfully  misappro- 
priating and  converting  to  his  own  use,  as  their  agent  and 
trustee,  the  plaintiff's  property.  The  defendants  asked 
the  court  to  instruct  the  jury  that  the  deed  of  assignment 
from  the  defendants  to  Marsh  did  not  upon  its  face  convey 
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the  property  of  the  plaintiff  held  in  trust  by  the  defendants 
for  the  plaintiff.  His  Honor  refused  to.  give  the  instruc- 
tion and  the  defendants  excepted.  There  was  no  error  in 
the  ruling  of  the  conrt.  Whether  or  not  the  deed  of  trnat 
conveyed  the  property  of  the  plaintiff  upon  its  face,  as  a 
matter  of  law,  ie  immaterial  so  far  as  the  investigation 
before  the  court  was  concerned.  As  a  matter  of  fact, 
undisputed,  the  defendant.  Hasty,  a<;tually  turned  over  to 
Marsh  the  notes  and  guano  which  belonged  to  the  plaintiff. 
There  wae  no  error  in  his  Honor's  continuing  and  keeping 
in  force  the  order  of  arrest  as  to  both  defendants. 

No  Error. 
A  VERY,  J.  :     I  dissent  from  so  much  of  the  opinion   as 
holds  the  defendant,  Little,  to  be  liable  to  arrest.  Bridgers 
v.  Taylor,  102  N.  C,  86. 


JULIA  E.  WOODCOCK  v.  J.  B.  BOSTIC. 

Mortgagor  and  Mortgagee  —  Purchasers    of    Equity   (rf'^ 
Redemption — Action   on    Agreement   of   Purchaser  of 
Mortgaged    Land    to    Pay    the    Mortgage    Debt  when 
Assigiied  to  Stranger — Parties  not  Privy  to  Contract 

1.  The  purchaser  of  land  subject  to  mortjsrapre,  who  assumes  the 
payment  of  the  mortf^age  debt,  becomen,  as  between  himself 
and  his  vendor,  the  principal  debtor,  and  the  liabilty  of  the 
vendor  (mortgagor)  as  batween  the  parties  is  that  of  surety. 

3.  In  equity,  a  creditor  may  have  the  benefit  of  all  collateral  obli- 
gations for  the  payment  of  the  debt,  which  a  person  standin^c 
in  the  relation  of  a  surety 'for  others  holds  for  his  indemnity, 
and  hence  the  assignee  of  a  mortgage  debt  which  has 
been  assumed  by  the  purchaser  of  the  equity  of  redemption 
may,  in  foreclosure  proceedings,  have  a  deficiency  judgment 
against  such  purchaser  by  praying  for  the  equitable  relief  of 
subrogation. 
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8.  The  -written  asenmption  of  the  mortgage  debt  by  the  purchaaer 
of  the  equity  of  redemption  in  land«  and  his  agreement 
with  the  mortgagor  and  mortgagee  to  pay  the  same,  are 
entirely  personal  to  suoh  mortgagor  and  mortgagee,  and  can- 
not be  assigned  to  the  purchaser  of  the  mortgage  debt  so  as 
to  enable  him  to  maintain  an  independent  action  at  law 
upon  it. 

Civil  action,  heard  on  complaint  and  demurrer,  before 
Graham,  e/1,  at  March  Term,  1895,  of  Buncombe  Superior 
Court. 

The  complaint,  after  alleging  th*e  execution  of  a  note 
for  $6,500  by  defendant,  D.  D.  Suttle,  to  the  defendant, 
J.  B.  Bostic,  secured  by  deed  of  trust,  its  assignment  for 
value  to  the  plaintiff,  and  its  non-payment,  further  set 
out : 

*'  3.  That  on  the  6th  day  of  February,  1892,  the  defend- 
ant, J.  M.  Ray,  contracted  in  writing  with  the  defendant, 
J.  B.  Bostic,  for  a  valuable  consideration,  to  pay  the  said 
note  to  the  plaintiff,  and  to  protect  and  save  the  defend- 
ants, Bostic  and  Sntile,  from  any  and  all  liability  by  reason 
of  and  arising  out  of  the  same,  which  said  contract  was 
transferred  and  delivered  to  the  plaintiff  by  the  defendants, 
J.  B.  Bostic  and  D.  D.  Suttle,  and  is  in  words  and  figures 
as  follows,  to-wit : 

*'  This  contract,  made  and  entered  into  this  the  6th  day 
of  FebruHry,  1892,  by  and  between  J.  M.  Tlay,  of  the 
county  and  State  aforesaid,  and  J.  B.  Bostic  of  said  county 
and  State. 

u  WITNESSETH  : 

"  That  whereas  the  said  J.  B.  Bostic  and  D.  D.  Suttle 
are  indebted  to  Mrs.  J.  E.  Woodcock  in  the  sum  of  fifty- 
five  hundred  dollars,  which  said  sum  is  secured  by  a  deed 
of  trust  upon  the  land  conveyed  by  E.  H.  Wright  and  wife 
to  said  J.  M.  Rny    by  deed   bearing    date  the day    of 
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y  1892 ;  and  whereas  the  said  Ray   has  purchased 

Baid  land  subject  to  said  deed  of  trust  and  assumes   and 
agrees  to  pay  the  said  debt ; 

"  Now  therefore,  for  and  in  consideration  of  the  sum  of 
ten  dollars  to  him  in  hand  paid  by  the  said  J.  B.  Bostic, 
the  said  J.  M.  Ray  does  hereby  assume  and  agree  to  pay 
the  aforesaid  debt  of  Mrs.  Julia  E.  Woodcock,  and  further 
agrees  to  protect  and  save  the  said  J.  B.  Bostic  and  D.  D. 
Suttle  from  any  and  all  liability  by  reason  of  or  from  the 
same.  • 

''  In  testimony  whereof  the  said  J.  M.  Ray  has  hereto 
set  his  hand  this  day  and  date  first  above  written. 

"(Signed)         Jambs  M.  Ray." 

"  That  the  said  defendants,  Bostic  and  Suttle,  having 
failed  to  pay  the  interest  upon  tlie  said  note  as  the  same 
became  due  and  payable,  at  and  before  the  commencement 
of  this  action,  the  said  note  and  every  part  thereof  became 
due,  and  the  said  defendant,  James  M.  Ray,  by  virtue  of 
his  said  contract,  became  indebted  to  the  plaintiff  the 
amount  of  said  not^,  to-wit :  the  sum  of  five  thousand  five 
hundred  dollars,  with  interest  on  the  same  from  the  2d  day 
of  February,  1893,  no  part  of  the  said  note  having  been 
paid,  save  and  except  the  interest  on  said  note  from  the  2d 
day  of  August,  1890,  up  to  the  2d  day   of  February,  1893. 

"Wherefoie  the  plaintiff  prays  judgment  for  the  sum 
of  five  thousand  five  hundred  dollars,  with  interest  on  said' 
sum  at  8  per  cent,  from  the  2d  day  of  February,  1893,  and 
interest  on  the  sum  of  two  hundred  and  twenty  dollars 
fro»)  the  2d  day  of  August,  1892,  until  paid,  and  the  costs 
of  tliis  action." 

Tlie  demurrer  was  as  follows: 

"  The  said  complaint  does  not  state  facts  sufiicient  to 
constitute  a  cause  of  action  against  the  said  James  M.  Raj 
in  that  : 
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^'  1.  The  cause  of  action  therein  undertaken  to  be 
alleged  is  founded  upon  an  alleged  contract  which  was  exe- 
cuted between  this  defendant  and  his  co-defendant,  J.  B^ 
Bostic,  only,  to  which  the  plaintiff  was  not  a  party  and 
under  which  she  could  not  claim  anything. 

"  2.  No  contract  is  alleged  to  have  been  entered  into 
between  the  plaintiff  and  this  defendant,  or  to  which  the 
plaintiff  and  this  defendant  were  both  parties. 

"  3.  No  consideration  is  alleged  to  have  passed  from  the 
plaintiff  to  this  defendant  as  the  foundation  of  any  con- 
tract between  them  or  to  which  they  were  both  parties  ; 
and  no  contract  under  seal  is  alleged  to  have  been  exe- 
cuted between  them  or  to  which  they  were  both  parties. 

^*  4.  The  contract  alleged  in  said  complaint  upon  wJiich 
this  defendant  is  sought  to  be  charged  is  therein  stated  to 
have  been  entered  into  only  between  this  defendant  and 
his  co-defendant,  J.  B.  Bostic,  and  D.  D.  Suttle  and  plaint- 
iff were  not  parties. 

"5.  That  the  contract  alleged  in  the  complaint  afore- 
said is  not  one  which  could  be  assigned  to  the  plaintiff. 

"  6.  That  the  contract  alleged  in  the  complaint  afore- 
said as  having  been  entered  into  between  the  defendant 
and  his  co-defendant,  J.  B.  Bostic,  is  a  contract  of  indem- 
nity or  guaranty  to  his  said  co-defendants  and  could  not 
be  assigned  to  the  plaintiff. 

"  7.  That  no  cause  of  action  is  stated  in  said  complaint 
in  behalf  of  the  plaintiff  against  this  defendant,  in  that  it 
is  simply  in  said  complaint  alleged  against  this  defendant, 
upon  the  contract  charged  to  have  been  executed  by  him, 
that  this  contract  was  one  entered  into  between  this 
defendaLt  and  his  co-defendant,  J.  B.  Bostic,  only,  for  the 
purpose  of  indemnifying,  guaranteeing  and  saving  harm- 
less said  J.  B.  Bostic  and  D.  D.  Suttle  from  any  liability 
to  the  plaintiff  on  another  and  previous  contract  or  other 
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and  previous  contracts  alleged  to  have  been  entered  into 
between  the  plaintiff  and  Baid  J.  B.  Bostic  and  D.  D. 
Suttle  to  which  this  defendant  was  not  a  party.'' 

His  Honor  overruled  the  demurrer  and  defendant,  J. 
M.  Ray,  appealed. 

Messrs.  Jones  cfe  Barnard^  for  plaintiff. 

Mr.  F.  A.  Sondley,  for  defendant,  J.  M.  Ray  (appellant). 

Montgomery,  J. :  On  the  2nd  of  August,  1890,  J.  B. 
Bostic conveyed  to  D.  D.  Suttle  a  tract  of  land  for  the 
price  of  $5,500.  Suttle  at  the  same  time  executing  his 
bond  for  the  purchase  money  and  securing  the  same  by  a 
deed  of  trust  on  the  land.  Bostic  assigned  the  bond  to 
the  plaintiff,  Julia  E.  Woodcock,  for  value.  Afterwards 
the  defendant  Ray  became  the  purchaser  of  the  land  from 
Suttle  or  his  grantee,  and  entered  into  a  written  agree- 
ment with  Bostic  and  Suttle  in  which  he,  after  reciting 
tlie  indebtedness  of  Bostic  and  Suttle  to  the  plaintiff,  and 
declaring  that  it  was  secured  by  a  deed  of  trust  upon  the 
land  which  hu  h'id  bv)iight  subject  to  the  same,  assumed  and 
agreed  with  Bostic  and  Snttle  to  pay  the  aforesaid  debt  of 
Julia  E.  Woodco'jk,  and  also  to  protect  and  save  Bostic 
and  Suttle  from  any  and  all  liability  by  reison  of  or  from 
the  same.  Bostic  and  Suttle  assigned  and  transferred  this 
assumption  an  1  guaranty  to  the  plaintiff. 

This  action  was  commenced  by  the  plaintiff  against  the 
defendant  upon  his  assumption  and  guaranty.  It  is  in 
form  an  action  ex  contractu.  The  bond  of  Suttle  to  Bos- 
tic, which  B)stic  assigned  to  the  plaintiff,  is  only  men- 
tioned in  the  complaint  as  a  recital  to  explain  what  was 
the  exact  amount  of  defendant's  assumption  and  that  the 
debt  was  still  dne.  The  trustee  named  in  the  deed  which 
secured  the  bond  is  not  a  party  to  the  action,  nor  is  there 
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way  prayer  for  a  foreclosure  of  tbe  trust,  and  for  a  per- 
sonal judgment  againsir  tbe  defetniant  Bay,  for  any  defi- 
ciency. Neither  is  there  any  equitable  subrogation 
invoked,  by  which  the  assumption  of  the  defendant  might 
be  subjected  to  the  satisfaction  of  the  bond.  This  action 
is  under  the  old  form  of  assumpsit,  and  is  against  the 
defendant  on  his  promise  made  to  Bostic  and  Suttle  under 
their  assignment  of  the  same  to  the  plaintiff.  The  plaint* 
iff  insists  that  she  can  recover  both  on  the  assignment  of 
Bostic  and  Suttle  to  her  ot*  the  defendant's  assumption  and 
on  the  broad  ground  that  the  defendant  is  liable  to  her 
directly,  even  if  the  assignment  of  the  assumption  of  the 
defendant  hal  not  been  made  to  her  by  Bostic  and  Suttle, 
because  of  the  promise  made  by  the  defendant  to  Bostic 
and  Suttle  to  pay  her  debt.  We  will  discuss  the  last  prop- 
osition first. 

The  proposition  is  that,  at  law,  a  third  person  may  main- 
tain an  action  upon  the  promise  of  one  person  to  another 
for  the  advantage  and  benefit  of  the  third.  There  is  con- 
flict of  julicial  opinion  on  the  question.  The  affirmative 
is  held  in  many  of  the  states,  including  New  York.  Burr 
V.  Beers^  2rt  N.  Y.,  178.  In  otliers  of  the  states,  including 
North  Carolina,  the  contrary  is  held.  Peacock  v.  Will- 
iams, 98  N.  C,  324;  Morehead  v.  Wriston,  73  N.  C,  398. 
But  the  plaintiff  insists  further  that  Suttle  ought  to  be  con- 
sidered a  mortgagor  and  the  defendant  Ray  a  vendee  who 
has  purchased  and  agreed  to  pay  the  mortgage  debt  to  Bos- 
tic, the  latter  to  be  considered  a  mortgagee  ;  and  that 
between  them  Bostic  has  become  the  surety,  and  Ray  the 
principal  debtor,  and  that  the  plaintiff  stands  in  the  shoes 
of  Bostic  by  virtue  of  his  assignment  of  his  bond  to  her,  and 
that  therefore  she  ought  to  be  subrogated  to  the  rights  of 
Bostic,  and  have  the  assumption  of  Ray  subjected  to  the 
payment  of  the  plaintiff's  debt.     This  is  a  soun<l  principle 
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of  equity.  In  New  Jersey  and  Massachusetts  it  has  been 
held  that  the  liability  of  the  grantee  of  a  mortgagor  who 
has  promised  and  aissumed  to  pay  the  mortgage  debt  can 
be  enforced  in  equity  by  the  mortgagee  or  his  assignee  by 
the  application  of  the  principle  of  equitable  subrogation. 
Hayden  v.  Snow^  14  Fed.  Rep.,  70.  In  the  case  of  Keller 
T.  Aahfordj  133  U.  S.,  610,  the  same  principle  is  declared, 
and  Mr.  Justice  Gray,  who  delivered  the  opinion,  quoted 
with  approval  from  Cromwell  v.  8t.  BarnabcLS  Hospital  (N. 
J.  Court  of  Errors)  as  follows  :  "  The  right  of  a  mortgagee 
to  enforce  payment  of  the  mortgage  debt,  either  in  whole 
or  in  part,  against  the  grantee  of  the  mortgagor  does  not 
rest  upon  any  contract  of  the  grantee  with  him  or  with 
the  mortgagor  for  his  benefit."  The  purchaser  of  land  sub- 
ject to  mortgage,  who  assumes  and  agrees  to  pay  the  mort- 
gage debt,  becomes,  as  between  himself  and  his  vendor,  the 
principal  debtor,  and  the  liability  of  the  vendor  as  between 
the  parties  is  that  of  surety.  In  equity,  a  creditor  may 
have  the  benefit  of  all  collateral  obligations  for  the  pay- 
ment of  the  debt  which  a  person  standing  in  the  relation 
of  a  surety  for  others  holds  for  his  indemnity.  It  is  in 
the  application  of  this  principle  that  decrees  for  deficiency 
in  foreclosure  suits  have  been  made  against  subsequent 
purchasers  who  have  assumed  the  payment  of  the  mortgage 
debt,  and  thereby  become  principal  debtors  as  between 
themselves  and  their  grantors.  But  the  plaintiff  here  has 
not  brought  her  action  in  this  form  and  with  this  end  in 
view.  Her  action  is  not  for  equitable  subrogation  to  get 
the  benefit  of  a  security  held  by  her  debtor,  Bostic.  She 
alleges  in  her  complaint  that  she  owns  the  assumption  and 
premise  made  by  Ray  to  Bostic  and  Snttle,  and  seeks  to 
enforce  it  against  Ray  in  her  own  right  at  law,  without  any 
prayer  for  equitable  reliefer  stating  any  element  of  equity 
in  her  complaint. 
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She  cannot  therefore  have  equitable  relief,  because  she 
has  prayed  for  none. 

We  will  now  take  up  and  discuss  the  proposition  of  the 
plaintiff  that  she  can  recover  upon  the  assignment  of  the 
assumption  and  guaranty  of  the  defendant,  made  to  Bostic 
and  Suttle,  and  by  them  transferred  to  her.  The  question 
for  decision  then  is.  Is  the  assumption.,  .and  guaranty 
assignable  f  If  it  is,  then  the  plaintiff  can  maintain  her 
action  ;  if  it  is  not,  she  must  fail.  Section  55,  C.  C.  P., 
which  is  Section  177  of  The  Code^  with  a  slight  altera- 
tion, was  almost  a  literal  transcript  of  Sections  111  and 
112  of  the  New  York  Code  when  our  Code  of  Civil  Pro- 
cedure was  adopted.  Those  sections  of  the  New  York 
Code  produced  so  much  litigation  and  involved  the  courts 
in  so  great  perplexities  in  their  attempts  to  arrive  at  some 
uniformity  of  decision  in  construing  them,  that  the  legis- 
lature of  that  state,  to  declare  with  some  degree  of  cer- 
tainty what  things  might  be  the  subject  of  assignment, 
repealed  them  and  enacted  in  their  place  (now  Section 
1910  of  the  New  York  Code)  the  following  provision : 
"  Any  claim  or  demand  can  be  transferred  except  in  one 
of  the  following  cases  :  1.  When  it  is  to  recover  damages 
for  personal  injury  or  for  a  breach  of  promise  to  marry. 
2.  When  it  is  founded  on  a  grant  which  is  made  void  by 
a  statute  of  the  ^tate,  or  upon  a  claim  to  or  interest  in 
real  property,  a  grant  of  which  by  the  transfer  would  be 
void  by  such  a  statute.  3.  Where  a  transfer  thereof  is 
expressly  prohibited  by  a  statute  of  the  state,  or  of  the 
United  States,  or  would  contravene  public  policy."  In 
New  York  it  might  be  that  under  their  statute  an  agree- 
ment and  assumption  like  the  one  sued  on  in  this  action 
would  be  the  subject  of  assignment.  But  in  North  Caro- 
lina we  have  no  such  statute.  Section  177  of  The  Code 
contains  the  law  by  which  we  are  to  be  governed  in  arriv- 
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ing  at  a  conclusion.     We  have  no   decisioQB  of  thie  OoBrt 
upon    that    Section    of  The    Code  bearing    directly     on 
the     particular    point    raised     in     this     case,  nor     any 
general      rule    of    construction     of     this     statute      by 
which    we     might     be     aided      in     our     investigations. 
In  Petty  v.  Rousseau^  94  N.  C,  365,    it  would  seem  that 
something  like  a  general   rule  had  been   laid  down,  but 
Ashe,  J.,  who  wrote  the  opinion  in   that  case,  was  inad- 
vertent to  the  change  which  had  been  made  in   the   New 
York  Code  by  the  repeal  of  Sections  111  and  112  thereof, 
and  the  adoption  of  Section  1010,  which  we  have  quoted 
in  full  above,  in  their  places,  and  quoted  Section  1910  in 
full  as  being  the  annotations  of  Mr.  Bliss  upon   Sections 
111  and  112.     He  quoted   by   mistake   the   amended   law 
of  New   York,  instead   of,  as   he  supposed,  the   construc- 
tion  which   Mr.   Bliss  put   upon    Sections   111   and   112, 
which  had  been  repealed.      So,  the  opinion    in   that  case 
does  not  aid  us,  for  it  was  really  based  on   the  then  statu- 
tory law  of  New  York.     Upon  a  merely  cursory  examina- 
tion into  the  matter   it  will   appear  that    many  inconsist- 
oncies    and    inconajruities   must    attend     ths_  assignment 
of  an   agreement  like  the  one  before  us.     If  an  assignee 
can   make   no  possible  use  of  the  thing  assigned  to  him, 
the    assignment    is    a   vain    thing.      If  the   courts  would 
not  and   c)uld   not   entertain   a  suit   at  the   hands  of  an 
assignee,  because  of  the  uselessness  to  him  in  any  event  of 
the  thing  transferred,  how  can  it  be  said  that  such  a  thing 
is  assignable  i     The  law  could  not  say  that  a  matter,  even 
though  based  on  contract,  could  be  assigned  if  it  could  not 
possibly  be  of  use  to  the  assignee.     The   law  means,  when 
it  says  that  a  thing  is  assignable,  that  the  assignment  car- 
ries with  it  rights  of  property,  and  that  those  rights  can  be 
enforced  in  the  courts.      It  would  seem   to  be  clear,  too, 
that  a   thing,  to    be  assignable,    must  be  the   subject  of 
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assignment  generally — ^to  every  one — and  not  be  confined 
in  its  application  to  particular  persons.  It  cannot  be  that 
the  same  subject  matter  of  assignxueut  can  be  assigned  to 
one  person  and  not  to  another  person.  It  is  difficult  to 
understand  how  the  subject  of  assignment  can  be  limited 
in  its  transference  to  particular  persons — ^good  if  assigned 
to  some  persons,  and  of  no  avail  if  assigned  to  others. 
Now  what  use  could  a  stranger  make  of  the  agreement 
sned  on  in  this  case,  if  it  had  been  assigned  to  him  instead 
of  to  the  plaiutiif  ?  Suppose  a  stranger  was  the  owner  by 
assignment  of  this  agreement  and  had  brought  suit  upon 
it,  what  would  his  complaint  be,  and  what  kind  of  a  judg- 
ment would  he  pray  for?  The  complaint  would  have  to 
state  that  the  defendant  had  promised  to  pay  a  note  due, 
not  to  himself  but  to  Mrs.  W.,  and  that  he  was  the  owner 
by  assignment  from  Bostic  and  Suttle  of  the  defendant's 
promise  to  do  so.  He  could  not  demand  judgment  that 
the  money  be  paid  to  him,  because  his  complaint  stated 
that  it  was  due  to  Mrs.  W.  He  could  not  ask  that  the 
money  be  paid  to  Mrs.  W.,  for  he  could  not  prosecute  an 
action  in  her  name,  nor  have  any  judgment  pronounced 
for  or  against  her  in  a  suit  where  she  was  not  a  party.  In 
truth,  the  court  could  give  no  judgmei^t.  So,  looking  at 
the  matter  in  all  its  bearings,  we  are  constrained  to  say 
that  the  assumption  and  promise  sued  on  in  this  action  is 
entirely  personal  to  Bostic  and  Suttle,  with  whom  it-  was 
made,  and  is  not  assignable,  although  it  would  pass  to  the 
personal  representative  of  Bostic  in  case  of  his  death,  and 
that  the  plaintiff  cannot  maintain  this  action  upon  it. 
His  Honor  erred  in  overruling  the  demurrer  of  the  defend- 
ant. 

Error. 
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A.  M.  GUDGER  v.  A.  M.  PENLAND  and  Wife. 

Execution  Sale  —  A  Uotment  of  Homestead  —  Appraise- 
ment —  Appraisers^  Return  —  Amendment  —  Trial — 
Evidence. 

1.  The  unregistered  allotment  of  a  homstead  is  competent  evidence 

unless  objected  to  in  apt  time. 

2.  A  return  to  an  appraisement  of  a  homstead  which  states  that 

the  appraisers  were  summoned  by  the  sheriflf  and  sworn,  and 
to  which  the  appraisers  signed  their  names  under  seal,  wit- 
nessed by  the  sheriff,  is  properly  executed. 

8.  In  the  trial  of  an  action  to  recover  land  purchased  at  execution 
sale,  evidence  is  not  admissible  to  attack  the  return  of  the 
homestead  appraisers  which,  on  its  face,  appears  sulficient. 

4.  It  is  allowable  for  appraisers  of  a  homestead  to  amend  their 
return  before  it  has  been  filed. 

Civil  action,  for  the  recovery  of  land,  tried  before  6^ra- 
ham,  «/.,  and  a  jury,  at  March  Term,  1895,  of  Buncombb 
Superior  Court.  At  the  conclusion  of  the  evidence,  his 
Honor  intimated  that  the  plaintiff  could  not  recover,  and 
thereupon  the  plaintiffsubmitted  to  a  non-suit  and  appealed. 
The  material  points  in  the  case  are  stated  by  Associate 
Justice  FuRCHES. 

Messrs.  W.  W.  Jones  and  J,  M,  Gudger^  Jr,^  for  plaint- 
iff (appellant).  , 

Messrs.  W.  J.  Peele  and  Locke  Crai§^  for  defendant. 

FuRCHKs,  J. :  This  is  an  action  of  ejectment  by  a  pur- 
chaser at  execution  sale  against  the  defendant  in  the  execu- 
tion, in  which  the  court  at  the  close  of  the  evidence  inti- 
mated the  opinion  that  the  plaintiff  conld  not  recover. 
And  thereupon  the  plaintiff  submitted  to  a  non-suit  and 
appealed. 
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The  court  below  does  not  state  upon  what  reason  this 
opinion  was  tonnded.  But  the  reason  assigned  in  the 
argument  here,  to  support  the  judgment  of  the  court  below, 
was  that  the  defects  in  the  assignment  of  defendant's 
homestead  rendered  it  void,  and,  this  being  so,  the  sale  at 
-which  plaintiff  bought  was  void  and  he  got  no  title. 

Defendant's  counsel  assigned  several  grounds  upon 
which  he  contended  that  the  judgment  of  the  court  should 
be  sustained.  The  first  was  that  the  homestead  allotment 
had  not  been  registered  as  provided  by  law,  and  therefore 
could  not  be  offered  in  evidence;  but,  upon  an  examina- 
tion of  the  record,  we  find  that  it  was  put  in  evidence  by 
plaintiff  without  objection,  and  was  therefore  made  com- 
petent, just  as  a  deed  which  had  not  been  registered  may 
be  introduced  on  a  trial,  if  there  is  no  objection,  and  it 
then  becomes  competent.  So,  it  is  not  necessary  to  decide 
how  it  might  have  been  if  the  objection  had  been  made, 
as  this  point  is  not  raised. 

Another  objection  to  the  appraisers'  return  is  that  it 
does  not  appear  that  the  appraisers  were  sworn  and  signed 
the  same  as  the  law  provides.  But  we  think  a  fair  inter- 
pretation of  this  paper  shows  that  it  was.  It  states  that 
they  were  summoned  by  the  sheriff  and  sworn.  To  this 
they  signed  their  names  under  seal,  and  this  is  attested  by 
the  sheriff.  So,  it  would  seem  from  the  paper  itself 
that  it  was  properly  executed. 

It  is  further  contended  by  defendant  that,  without  the 
survey  attached,  the  return  is  defective  in  its  description. 
But  counsel  admitted  that  with  this,  taken  as  a  part  of  the 
return,  it  is  a  sufficient  description  of  the  homestead 
allotted  the  defendant,  and  of  the  excess.  The  return  of 
the  appraisers  includes  this  survey,  which  they  attach  to 
the  paper  they  sign  as  a  part  of  their  return.  And  this 
makes  it  in  effect  the  same  as  if  they  had  incorporated  it 
118—53 
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in  the  body  of  their  return.  And  this  makes  the  return 
on  its  face  complete  and  sufficient  in  law  to  authorize  the 
sale  under  which  plaintiff  purchased.  But  defendant  con- 
tended that,  when  the  return  was  first  drawn  and  signed 
by  the  appraisers,  this  survey  was  not  attached  and  made 
a  part  of  the  return,  but  afterwards  it  was  amended,  or  a 
new  report  drawn  and  signed  by  them,  making  the  survey 
a  part  of  their  report.  And  defendant  was  allowed  by 
the  court,  under  the  objection  and  exception  of  plaintiff,  to 
introduce  evidence  to  show  this  fact.  In  this  there  was  error. 
The  only  object  of  this  evidence  was  to  attack  the  return  of 
the  appraisers,  which  appeared  to  be  sufficient  on  its  face  by 
collateral  evidence.  This  cannot  be  done.  Welch  v. 
Welch,  101  N.  C,  565;  Burton  v.  Spiers,  87  N.  C,  87; 
Spoon  V.  Held,  78  N.  C,  244.  But  this  amendment  seems, 
from  this  evidence  (even  had  it  been  competent  to  attack 
it  collaterally,)  to  have  been  made  before  the  report  was 
filed — while  it  was  yet  in  fieri — and,  this  being  so,  they 
had  the  right  to  make  it.  Pate  v.  Harper,  94  N.  C,  23. 
There  is  error,  and  the  judgment  of  the  court  below  must 
be  set  aside,  and  the  case  restored  to  the   docket  for  trial. 

Error. 


\ 
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J.  E.  SLUDER  and  Wife  v.  J.  R.  GRAHAM,  et  al. 

Setting  Aside  Judgment  after  Lapse  of  One  Year — Section 

274  of  The  Code— Notice. 

Plaiutiff  and  defendants,  who  have  been  served  with  process  in 
an  action,  are  deemed  to  have  legal  notice  of  all  proceedings 
in  the  action  at  the  regular  term  of  the  court,  and  cannot, 
after  lapse  of  a  year  from  Che  entry  of  a  judgment,  have  it 
set  aside  under  Section  274  of  The  Code. 

This  was  a.  motion  made  bv  Sarah  A.  Sluder,  one  of  the 
plaintiffs,  in  the  action  above  named  in  the  December 
Term,  1894,  of  the  Superior  Court  of  Buncombe  County,  to 
vacate  the  judgment  entered  in  said  action  at  August 
Term,  1893,  of  said  court. 

The  motion  was  made  and  heard  before  his  Honor,  Judge 
Boykin,  on  Saturday,  the  last  day  of  said  December  term 
of  said  court,  but  no  motion  nor  notice  of  motion  had 
been  made  or  given  by  said  Sarah  A.  Sluder  previous  to 
said  last-mentioned  date.  Defendants  resisted  the  motion 
upon  the  ground  that  the  same  had  not  been  interposed 
until  more  than  a  year  after  tlie  rendition  of  the  judgment 
in  the  action,  at  August  term,  1893,  which  being  afinal  judg- 
ment, could  be  assaUed  and  vacated  only  by  an  independ- 
ent action.  His  Honor,  upon  the  affidavit  of  the  said 
plaintiff,  granted  her  motion  and  made  the  order  vacating 
the  said  judgment  of  August  term,  1893,  and  granting  the 
said  plaintiff  leave  to  amend  her  complaint. 

The  defendants  excepted  to  said  ruling  and  order  and 
appealed. 

Messrs,  Moore  c6  Moore,  for  plaintiffs. 

Mr,  J,, IT,  Merrimon,  for  defendants  (appellants). 

FuRciiES,  J. :     This  is  a    motion,   made    at    December 
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term,  1894,  to  set  aside  a  judgment  of  the  superior  court 
taken  at  Aifgust  term,  1893.  The  motion  being  made 
more  than  a  year  after  the  judgment  was  rendered,  it  can- 
not he  set  aside  for  excnsahle  neglect  nnder  Section  274  of 
The  Codej  unless  the  party  tnaking  it  has  had  no  notice  of 
theexistenceof  the  judgment  until  within  one  year  prior  to 
the  time  of  making  the  motion.  The  feme  plaintiff,  in  her 
affidavit  in  support  of  her  motion  to  set  aside  the  judgment 
as  to  her,  says  that  she  did  not  know,  until  about  "  four 
months  before  making  the  motion,  that  her  husband  had 
attempted  to  settle  the  case  or  to  have  the  same  dismissed." 
By  this  we  understand  that  she  had  no  actual  notice  of 
the  judgment  until  about  four  months  before  making  the 
motion. 

The  opinions  of  this  Court  have  not  always  been  uniform 
as  to  this  matter  of  notice.  But  in  McLean  v.  McLean^ 
84  N.  C,  366,  where  a  summary  of  the  decisions  on  the 
subject  is  made,  it  is  held  that  plaintiffs  and  defendants 
who  have  had  personal  seivice  of  process  have  legal  notice 
of  any  judgment  entered  at  a  regular  term  of  the  court  in 
their  actions,  and  that  only  such  defendants  as  are  not 
affected  by  such  personal  service  of  process,  duly  made, 
may  avail  themselves  of  a  want  of  notice  to  enable  them 
to  yiake  this  motion  after  the  lapse  of  one  year  from  the 
date  of  the  judgment.  Accordii.g  to  this  rule,  which  now 
seems  to  be  settled  as  the  law  governing  motions  made 
under  Section  274,  the  court  had  no  power  to  make  the 
order  appealed  from,  and  there  is  error.  The  order  made 
at  December  term,  1894,  must  be  vacated,  and  the  judg- 
ment at  Augus^J  term,  1893,  allowed  to  stand  as  the  judg- 
ment of  the  court. 

Error. 
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MORRISTOWN  MILLS  COMPANY  v.  W.  M.  LYTLE,  et  al. 

Witness  Fees — Consolidation  of  Actions — Costs — Retaxa- 

tion  of  Costs — Appeal. 

1.  Where  several  actions  pending  in  a  court  were  consolidated  into 

one  at  the  return  term,  and  at  a  subsequent  term  there  was 
an  entry  of  ''  judgment  against  both  parties,  plaintiffs  and 
defendants,  for  their  costs  in  each  case,^'  the  witnesses  sum- 
moned were  entitled  to  prove  but  one  attendance  and  in  one 
action,  and  but  one  bill  of  costs  could  be  taxed. 

2.  An  appeal  lies  from  an  order  retaxin^  costs  and  continuing  a 

former  judgment. 

Motion  to  retax  bills  of  costs,  heard  before  Robinson^ «/., 
at  August  Term,  1895,  of  Buncombe  Superior  Court.  The 
motion  was  allowed,  and  the  vritnesses  who  had  been 
allowed  to  prove  attendance  and  inileae;e  in  several  cases 
consolidated  into  one,  and  whom  the  order  restricted  to  the 
privilege  of  proving  but  one  attendance  and  mileage  in  one 
case,  appealed. 

Mr,  J,  C.  Martin^  for  appellants. 
Mr.  Charles  A.   Wehh^  for  appellee. 

Clark,  J.  :  There  were  eight  actions  against  the  same 
defendants.  At  the  return  term  all  of  said  actions  were 
consolidated  into  one.  This  was  admitted  below,  though 
the  order  of  consolidation  could  not  be  found.  At  a  sub- 
sequent term,  August,  1^93,  the  minutes  show  the  follow- 
ing entry  (naming  these  cases):  *' Judgment  against  both 
parties,  plaintiiFs  and  defendants,  for  their  costs  in  each 
caee.''  Under  this,  the  clerk  taxed  eight  several  bills  of 
cost,  permitting,  it  would  seem,  the  same  witnesses  to 
prove  attendances  in  all  eight  ca<^cs.     This  was  a  motion 
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made  at  Angust  term,  1895,  to  set  aside  the  judgment  as 
irregular  and  void  and  to  retax  the  costs.  The  court  prop- 
erly adjudged  that  witnesses  in  said  consolidated  actions 
were  entitled,  after  the  order  of  consolidation,  to  prove 
but  one  attendance  and  in  one  action.  This  was  the 
object  of  the  order  of  consolidation.  This  is  not  the  case 
of  a  creditor's  bill,  where  a  witness  may  be  summoned  to 
testify  in  behalf  of  several  different  parties  as  to  entirely 
different  matters;  nor  is  it  the  case  of  a  witness  attending 
court  at  the  same  term  to  testify  in  several  different  cases. 
But,  after  the  consolidation  of  these  actions  at  the  return 
term,  there  was  thenceforward  but  one  single  action,  and 
a  witness  could  prove  liis  attendance  only  in  that  case,  for 
there  was  but  one,  and  only  one  bill  of  cost  could  be 
taxed.  So  much  of  the  judgnient  as  modified  the  previous 
judgment  was  improvidently  made.  The  bill  of  cost 
should  simply  be  retaxed  in  accordance  with  the  judgment 
at  August  term,  1895.  This  is  not  an  appeal  from  a 
judgment  for  cost  after  the  subject  matter  of  an  action  has 
been  disposed  of.  Such  appeals  the  Court  will  not  enter- 
tain. But  this  is  an  appeal  from  an  order  retaxing  costs 
and  construing  a  former  judgment,  and  is  reviewable.  It 
is  an  additional  instance  to  those  given  in  Elliott  v.  Tyson^ 
117  N.  C,  114. 

Modified  and  Aflirmed. 
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MILTON  HARDING,  et  al.  v.  JOHN  HART,  et  al. 

Interlocutory    Order — Practice — Premature  Appeal. 

Upon  a  reference  under  The  Code  the  parties  agreed  that  the  ref- 
erees should  determine  the  case  as  arbitrators,  but  before 
the  close  of  the  evidence  and  before  the  award  was  made,  the 
defendants  served  notice,  in  writing,  revoking  the  agreement 
to  arbitrate.  The  referees,  nevertheless,  ignoring  the  notice, 
made  their  award,  to  which  defendants  excepted.  The  court 
set  aside  the  award  and  plaintiflfs  appealed  ;  Held,  that  the 
order  was  only  interlocutory  and  the  appeal  was  premature ; 
the  plaintiffs  should  have  excepted,  and  had  their  exceptions 
noted  on  the  record,  so  that  the  whole  matter  might  be 
brought  up  on  appeal  from  the  final  judgment. 

Civil  action,  heard  on  motion  to  set  aside  an  award  of 
arbitrators  before  Rohinson^  «/.,  at  December  Term,  1895, 
of  Buncombe  Superior  Court.  His  Honor  orpanted  the 
motion  and  plaintiffs  appealed. 

Messrs,  W,  W.  Jones  and  V.  S.  Lusk^  for  plaintiffs 
(appellants). 

Messrs,  Moore  c&  Moore  and  Shepherd  i&  Bushee^  for 
defendants. 

Montgomery,  J.  :  The  agreement  to  submit  to  arbitra- 
tion was  made  before  the  referees  who  had  been  appointed 
by  the  court  for  the  purpose  of  stating  an  account  between 
the  parties.  Before  the  testimony  had  been  concluded  the 
defendants  served  a  notice  upon  the  arbitrators  appointed 
by  themselves — the  same  persons  who  had  been  appointed 
referees  by  the  court — in  which  notice  they  said  that  they 
"  do  now  and  hereby  revoke  and  annul  the  agreement  and 
submission  heretofore  made  to  arbitrate  the  matters  in  dis- 
pute in  this  case  between  them  and  the  plaintiffs,  and  ask 
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that  the  matter  be  determined  by  you   under  the   order  c 
court  as  referees."     The  report  was  made  to  the  court,  and 
the  same  was  set  aside  and  the  matters  re-referred.     An 
order  was  also  made  for  new  parties   and  the  taking  of 
additional  testimony.     The  plaintiffs  appealed. 

The  appeal  is  premature.  The  order  of  the  court  was 
only  interlocutory.  Plaintiffs  should  have  assigned  errors 
and  exceptions,  and  had  the  same  noted  in  the  record,  so 
that  the  whole  might  be  brought  up  by  an  appeal  from  the 
final  judgment.  Hailey  v.  Gray^  93  N.  C,  195  ;  Black- 
well  V.  McCaine^  105  N.  C,  460;  Warren  v.  Standi^  117 
N.  C,  112.     The  appeal  must  be  dismissed. 

Dismissed. 


STATE  on  the  relation  of  S.  C.  WILSON  v.  CLARA  M.  FEATH- 

ERSTONE,  et  al. 

Dower ^  Re  allotment  of — Discretion  of  Trial  Jtidge, 

The  trial  judge,  in  the  exercise  of  a  souad  discretion,  is  the  judge 
of  how  oft;^D,  for  just  cause,  the  court  will  order  a  re-allot- 
luent  of  dower,  and  such  discretion  is  not  reviewable  where 
it  appears  that  the  court  below,  after  full  argument  from 
both  sides,  on  all  the  papers,  iurjluding  coafiiccing  aiBda- 
vits  ae  to  value,  confirmed  the  order  of  the  clerk  directing  a 
re-allotment. 

Petition  for  dower,  heard  on  appeal  from  an  order  of 
the  Clerk  of  Bunoombk  Superior  Court,  directing  are-allot- 
ment, before   Tirnherlake^  ^/.,  at    Chambers y   in   Ashe vi He. 
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His  Honor,  after  hearing  full  argument  and  considering 
conflicting  affidavits  as  to  value,  &c.,  affirmed  the  order 
of  the  clerk,  and  defendants  appealed. 

Messrs,  J.  H,  Merrimon  and  (7.  M,  AS'^^^man,  for  plaint- 
iffs. 

Mr,   W.   ir.  Jones^  for  defendants  (appellants). 

Montgomery,  J. :  In  this  case  the  clerk  ordered  a 
re-allotnient  of  the  dower,  assigning  as  his  reason  therefor 
that  the  petitioner  did  not  receive  notice  of  the  day  and 
time  when  the  jury  would  uieet  to  allot  it,  and  that  Sec- 
tion 2114  of  The  Code  required  that  such  notice  should 
have  been  given  her. 

It  is- not  necessary  for  us  to  decide  this  question  in  this 
ease,  for  it  appears  from  the  order  of  the  judge,  made  in 
Chamhers^  on  the  appeal  of  tlie  defendants,  that  he  heard 
the  case  on  argument  by  brief  of  counsel  on  both  sides  on 
the  whole  papers  in  the  case,  including  conflicting  affida- 
vits concerning  values,  and  in  his  discretion  adjudged  that 
the  clerk's  order  be  affirmed.  The  judge  had  the  discre- 
tion to  set  aside  the  allotment  and  to  order  another.  In 
Wellfare  v.  Wellfare,  108  N.  C,  273,  this  Court  decided 
that  "the  court  below,  in  the  exercise  of  a  sound  discre- 
tion, must  be  the  judge  of  how  often,  for  just  cause,  it  will 
direct  a  re-allotment."  There  is  no  error  and  the  judge- 
ment of  the  judge  is  affirmed. 

Affirmed. 
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R.  WALTERS  &  SONS  v.  JESSE  R.  STARNES. 

Action  on    Note — Practice — Frivolous    Answer — Prema- 
txire  Appeal  from,  Refusal  to  Strike  Out. 

1.  An  appeal  does  not  lie  from  a  refusal  to  strike  out  an  answer  as 

frivolous. 

2.  Where  an  answer  in  an  action  on  a  note  alleged  that  defendant 

had  transferred  to  plaintiffs  a  fire-insurance  policy  to  enable 
them  to  collect  and  apply  the  proceeds  to  payment  of  the 
note,  but  that  plaintiffs  by  their  delay  and  negligence  per- 
mitted other  creditors  to  attach  and  appropriate  the  amount 
due  on  the  policies  ;  Held,  that  the  answer  presents  no  seri- 
ous defense  and  is  frivolous.    (Avery,  J.,  dissents.) 

• 

Civil  action,  upon  motion  of  plaintiffs  to  strike  out 
defendant's  answer  as  frivolous  and  for  judgment  heard 
before  Robinson^  «/.,  at  December  Term,  1895,  of  Buncombe 
Superior  Court. 

Mr.  James  H.  Merrimon^  for  plaintiffs  (appellants). 
No  counsel,  contra. 

Clark,  J.:  On  the  refusal  of  the  court  to  hold  the 
answei  frivolous  no  appeal  lay,  but  the  plaintiff^s  should 
have  had  their  exception  noted  in  the  record;  and,  if  they 
should  lose  the  case  at  the  trial  term,  this  exception  would 
then  come  up,  or  they  could  likewise  raise  it  at  that  term, 
after  an  adverse  verdict,  by  a  motion  non  obstante  vere- 
dicto. Cui  bono  appeal,  when  the  injury  to  the  plaintiffs 
is  merely  a  delay  till  the  next  tern,  and  that  delay  cannot 
be  avoided  but  may  be  increased  by  an  appeal  ?  To  refuse 
to  hold  an  answer  or  demurrer  frivolous,  if  it  is  dearly 
such,  is  error,  of  course,  and  subject  to  review,  but  the 
injury  is  one  which  can  be  cured  by  an  appeal  from  the 
final  judgment,  and   therefore  no   appeal  lies  in    this  frag- 
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mentary  manner.  Indeed,  this  is  somewhat  like  the 
erroneons  granting  of  a  continuance  from  which  no  appeal 
lies  because  the  judgment  on  appeal  cannot  cure  the 
wrong  which  is  the  postponement  of  the  judgment.  Cases 
cited  in  Clark's  Code,  p.  561  ;  Piedmont  Wagon  Co,  v. 
Bositc^  at  this  Term.  It  is  argued,  however,  that  it  would 
save  the  expense  of  a  trial  on  the  merits,  if  an  appeal  is 
allowed  in  such  cases  and  the  court  on  the  appeal  should 
hold  the  answer  or  demurrer  frivolous.  This  point  might 
have  weight  if,  on  such  appeal,  the  answer  or  demurrer 
would  necessarily  be  held  frivolous,  but  the  presumption 
on  the  contrary  is  in  favor  of  the  correctness  of  the  ruling 
below.  Exactly  the  same  argument  was  used  to  sustain 
the  proposition  that  an  appeal  should  lie  from  the  refusal 
to  dismiss  an  action,  but  this  Court  has  uniformly  and 
repeatedly  held  that  no  appeal  lies  from  a  refusal  to  dis- 
miss. See  cases  collected  in  Clark's  Code,  pp.  559,  560, 
and  supplement  to  same  pp.  83,  83.  To  permit  such  frag- 
mentary  appeals  would  overwhelm  this  Court  with  business 
properly  belonging  in  the  superior  court,  would  protract 
litigation,  and  would  bring  up  many  appeals  which  would 
become  unnecessary  by  the  final  resul:  being  in  favor  of 
the  party  who  might  desire  to  bring  up  the  interlocutory 
judt^mcnt  for  review. 

Besides,  the  very  point  herein  presented  has  been  already 
virtually  decided  three  times  in  this  Court.  In  Hull  v. 
Carter,  88  N.  C.,249,  Dillard,  J.,  in  speaking  of  the  "  right 
to  appeal  from  the  refusal  of  the  court  below  to  hold  an 
answer  frivolous,  "  (though  it  was  not  necessary  to  pass 
upon  the  point  directly,  as  the  answer  was  held  not  frivo- 
lous,) says  the  Court  has  "  a  strong  impression  that  such 
refusal  is  not  appealable."  This  intimation  was  cited  and 
approved  in  Turlington  v.  WiUiamSy  84:  N.  C,  125.  To 
the  same  purport  is  the  intimation  of  Ash^,    J.,    in   Brog- 
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<ien  V.  Henry,  83  N.  C,  274.  These  cases  seem  to  have 
been  taken  as  settling  the  law,  as  no  appeal  until  thepres- 
•ent  has  since  come  up  quesMoning  the  correctness  of  the 
ruling  in  those  cases. 

Though,  for  the  reasons  given,  the  appeal  must  he  dis- 
missed, the  Court  may  pass  on  the  point  presented,  as  it 
has  sometimes  (though  rarelj)  done  if  circumstances  jus- 
tify it.  Hintonv,  Ins.  Co.,  116  N.  C,  22,  citing  Milling 
Co.  v.Finlay,  110  N.  C.,411 ;  State  v.  Wylde,  Ibid.,  500. 
In  the  present  case  the  answer  admits  the  indebtedness 
sued  on,  but  alleges  that  the  defendant  turned  over  to  the 
plaintiffs  an  insurance  policy  on  a  stock  of  goods  which 
had  been  destroyed  by  fire,  to  collect  and  pay  the  indebt- 
ness  due  plaintiffs,  and  that  the  plaintiffs  so  negligently 
delayed  to  collect  that  the  amount  due  on  the  policy  was 
attached  by  another  creditor  of  the  defendant  and  applied 
to  a  debt  due  such  other  creditor  by  the  defendant.  This 
presents  no  serious  defense,  and  the  answer  should  prop- 
erly have  been  held  frivolous  under  The  Code,  Sec.  88S. 
Weil  v.  Uzzell,  92  N.  C,  515  ;  Bell  v.  Howerton,  111  N. 
C,  69.  Because  in  this  case  there  was  error  in  refusing  to 
hold  the  answer  frivolous  is  no  reason,  however,  to  depart 
from  the  settled  practice  that  an  appeal  does  not  lie  from 
such  refusal. 

Appeal  dismissed* 

zVvKRY,  J.,  dissents. 
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M.  E.  HILLIARD,  et  al.  v.  CITY  OF  ASHEVILLE. 

Municipal  Co rpora t ions — Street  Improvements — A ssess- 
ment  of  Benefits — Taxation —  Unifornnity — Due  Process 
of  Law — Injunction, 

1.  Where  the  charter  of  a  city  provides  that  each  street  or  portion 

of  a  street  improved  shall  be  a  taxing^  district  by  requiring 
the  total  cost  of  improvement  on  each  street  or  portion 
of  street  improved  to  be  ascertained  and  one-third  thereof 
assessed  on  the  property  abutting  on  each  side  of  the  street 
according  to  the  frontage  of  each  lot,  and  also  provides 
methods  whereby  each  lot  owner  may  contest  the  assessment ; 
Heldy  that  such  charter  is  not  in  violation  of  Section  i)  of 
Article  VII.  requiring  all  taxes  to  be  uniform,  or  of  Section  3 
of  Article  V.  requiring  a  uniform  rule  for  taxing  real  estate 
according  to  its  true  value  in  money. 

2.  Under  such  charter  provisions  the  question  of  eminent  domain, 

or  taking  private  property  for  public  use,  does  not  arise  ;  and, 
since  ample  notice  of  the  assessment  is  provided  for,  with 
opportunity  for  the  lot  owner  to  be  heard,  it  does  not 
deprive  the  owner  of  his  property  without  **  due  process  of 
law,'^  (Section  1  of  14th  Amendment  to  Constitution  of 
United  States  and  Section  17  of  Article  1  of  Constitution  of 
North  Carolina.) 

3.  Such  charter,  in  requiring  that   the  cost  of  the  total  improve- 

ment in  such  *' taxing  district^'  shall  be  ascertained  and 
one-third  thereof  assessed  upon  property  abutting  on  each 
side  of  the  street  within  such  district,  and  that  the  city  shall 
pay  one-third  of  such  cost,  *'  the  abutting  land  on  each  side 
assuming  the  liability  hereinbefore  created,''  cannot  be  con- 
sidered as  limiting  the  liability  of  the  property  on  each  side 
of  the  street  to  one-sixth  of  the  cost,  the  meaning  plainly 
being  that  such  liability  of  each  abutting  owner  is  one-third 
of  such  total  cost. 

4.  Where  a  city  charter  prescribes  special  methods  for  contesting  the 

validity  and  regularity  of  assessments  for  street  improvements 
upon  the  land  of  each  abutting  owner,  and  provides  for  the 
payment  of  such  assessments  in  annual  installments,  an 
injunction  will  not  lie  to  prevent  the  collection  of  the 
assessment,  for  it  is  in  the  power  of  the  owner  to  pay  an 
installment  and  bring  an  action  for  its  recover3\ 
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Motion  in  a  civil  action,  pending  in  Buncombe  Superior 
Conrt,  for  an  injunction  to  restrain  the  City  of  Asheville 
from  collecting  from  the  plaintiffs  certain  assessments  upon 
them  as  owners  of  property  abutting  on  Main  street  in 
Asheville,  heard  before  Rohinson^  «A,  at  Chambers^  in  Ashe- 
ville,  on  the  31st  day  of  August,  1895. 

The  charter  sections  relating  to  the  improvement  of 
streets  are  as  follows  : 

"  Sec.  5.  To  equalize  the  assessments  on  real  estate  for 
the  purpose  described  in  Section  four,  next  above,  the  said 
mayor  and  board  of  aldermen  shall  assess  a  (the)  total 
cost  of  such  improvement  made  throughout  the  entire 
length  of  such  work  and  improvement,  and  shall  then  pro 
rate  the  cost  thereof  on  the  real  estate  abutting  thereon, 
according  to  the  frontage  on  the  street  or  portion  of  the 
street  so  improved,  and  charge  to  such  real  estate  on  each 
side  of  the  street  upon  which  such  work  is  done  \t% pro 
rata  share  of  one-third  the  cost  of  such  street  improve- 
ment made  under  the  provisions  of  this  act :  Provided, 
however,  that,  in  order  to  avoid  embarrassing  land-owners 
in  subdividifig  and  selling  their  property  by  reason  of  the 
liens  thereby  created  upon  the  same,  they  be  subdivided  in 
any  manner  as  they  see  fit,  and  shall  furnish  the  city 
engineer  with  a  plot  of  the  same,  the  lots  fronting  on  the 
streets  to  be  so  paved  and  improved  to  be  of  any  desired 
frontage,  but  not  less  than  one  hundred  feet  in  depth,  and 
the  assessment  made  and  lien  created  by  virtue  of  this  act 
for  sidewalk  or  street  improvement  or  both  shall  be  made 
upon  such  front  lots  only,  and  where  any  such  cases  of 
frontage  is  (are)  subdivided  into  lots,  each  of  said  lots  shall 
be  charged  with  its  ratable  proportion  of  said  assessment 
and  lien  according  to  its  frontage,  and  when  the  board  of 
aldermen  shall  order  paving  or  other  improvements  to  any 
street  they  shall  have  the  same  accurately  surveyed,  and  a 
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permanent  grade  thereof  established,  and  accurate  map 
made  of  the  various  lots  and  properties  abutting  upon  said 
street,  showing  the  exact  frontage  of  each  lot,  and  also  of 
the  subdivisions,  if  any,  of  the  frontage  of  each  ;  and  the 
said  map  shall  be  filed,  together  with  a  tracing  of  the 
same,  in  the  oflice  of  the  clerk  of  the  city,  to  be  subject  to 
public  inspection.  When  the  assessment  and  liens  herein 
provided  shall  have  been  made  upon  the  various  lots  and 
properties  on  the  streets  the  said  clerk  shall  write  in  ink 
upon  said  map  the  amount  assessed  upon  the  same,  and 
he  shall  keep  a  record  book  showing  such  assessments  and 
liens,  and  the  date  and  amount  of  all  payments  made  upon 
anv  of  said  assessments  and  liens. 

"  Sec.  6.  The  amount  of  assessment  for  such  street's 
improvement,  and  for  sidewalks  exclusive  of  curbing  and 
for  roadways,  as  hereinbefore  provided,  on  each  piece  of 
real  estate,  being  estimated  as  above  directed,  shall  be  a  lien 
on  such  real  estate,  and  the  said  mayor  and  aldermen  shall 
cause  the  city  engineer  to  make  a  survey  and  a  report  of 
the  amount  of  work  done  (and)  the  cost  thereof,  upon 
which  street  and  sidewalk,  the  name  of  each  abutting 
owner  thereon,  the  number  of  feet  on  each  lot,  and  the 
pro  rata  share  of  such  cost  of  such  street  and  sidewalk 
improvement  to  be  assessed  against  su^^h  real  estate; 
and  npon  the  adoption  of  said  report  the  said  lien  shall 
become  complete  and  operative,  which  said  report  shall 
be  transcribed  upon  the  minutes  of  said  board  of  alder- 
men, and  the  amount  of  said  lien  and  of  said  asses^sment 
against  all  property  abutting  on  said  street  as  aforesaid 
shall  become  due  as  follows:  One-sixth  in  six  months 
and  the  balance  in  five  equal-amount  installments. 
The  adoption  of  said  report  of  said  surveyor  by  such 
board  of  aldermen  shall  constitute  the  said  lien  for  the 
amount  therein  stated  against  each  of  the  separate  pieces 
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of  real  estate  therein  described,  and  the  same  shall 
become  due  and  payable  as  aforesaid  ;  and  in  -case  of  fail- 
ure to  pay  either  of  the  said  assessments  in  thirty  days  after 
its  maturity,  then  all  shall  become  due  at  once  and  an  exe- 
cution shall  issue  by  the  clerk  of  said  board  of  aldermen 
directly  to  the  marshal  of  said  city,  who  shall  advertise 
the  land  upon  which  said  defaulting  assessments  are  made 
as  aforesaid,  or  (as)  required  by  law  for  sale  of  land  for 
taxation  under  the  provisions  of  the  charter  of  said  city, 
and  shall  sell  the  same  and  give  to  the  purchaser  a  receipt 
stating  the  time  the  land  was  advertised,  the  day  of  sale, 
the  purchaser,  the  price  paid,  the  assessment  due  thereon, 
the  cost  of  sale,  the  name  of  the  owner  of  the  land, 
and  the  description  of  the  lands  sold  ;  and  the  owner  of 
the  land  sold  shall  have  twelve  months  within  which  to 
redeem  said  land  by  paying  to  the  purchaser  the  amount 
he  paid  and  twenty  per  centum  additional ;  but  if  the  land 
is  bid  off  for  the  city  or  for  said  sinking  fund,  then  the 
owner,  in  order  to  redeem  the  same,  must  pay  the  assci^s- 
ment  due  on  said  land,  the  cost  of  the  sale  and  twenty 
per  centum  on  said  assessment ;  if  the  land  is  not  redeemed 
within  twelve  months,  then  the  marshal  shall  make  to  the 
purchaser  a  deed  for  said  land,  and  the  same  shall  operate  to 
pay  (convey)  to  the  purchaser  the  title  to  said  land,  and 
the  proceeds  of  said  sale  shall  be  applied,  first,  to  the 
payment  of  all  that  then  may  remain  unpaid  upon  said 
assessment  and  liens,  together  with  the  cost  of  such  sale, 
which  costs  shall  be  the  usual  fees  allowed  the  marshal 
for  selling  land  for  taxation  and  receive ;  the  balance,  if 
any,  of  such  proceeds  shall  be  paid  to  the  owner  of  said 
land  at  the  time  of  said  sale:  Provided,  however,  that  any 
owner  of  said  land  may  have  the  privilege  of  paying  off 
all  of  said  assessment  before  due,  and  upon  such  payment  the 
said  lien  shall  be  released  and  discharged  pro  tanto  :  Pro- 
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vided  farther,  that  any  owner  of  land  upon  which  said  lien 
for  such  assessment  exists  shall  have  the  right  to  file  before 
the  mayor  and  board  of  aldermen  of  said  city  (an)  affidavit 
denying  that  the  whole  or  any  part  of  the  amount,  if  any 
he  admits  to  be  due,  which  amount  so  admitted  to  be  due  he 
shall  payor  tender,  accompanying  his  affidavit  with  it  and 
before  it  shall  be  received,  and  then  the  said  affidavit  shall 
be  received  only    for  the  balance,  and    all  such  affidavits 
so    received  shall    be  returned    to  the  superior  court    of 
Buncombe  county  for  trial,  and  it  shall  be  considered  that 
the  issue  as  to  the  amount  then  due  is  raised  upon   recep- 
tion of  each  affidavit,  and  without  any  plea  upon  the  part 
of  the  City  of  Asheville,  but  this  shall  not  be  construed  to 
prevent  the  said  City  of  Asheville  from  filing  an  answer 
or  any  other  defense  to  which  it   may  be  entitled   under 
the  laws  of  North  Carolina  ;    and  upon   such  trial,  if  the 
issues  be  all  found  in  favor  of  the  affiant,  then   the  lien 
shall  be  discharged  ;  if,  however,  the  issues  shall  be   found 
in  favor  of  the  City  of  Asheville  to  any  amount,  and  if  it 
be  thereby  ascertained   that  the  affiant  is  due  to  said  city 
any  amount  by   virtue  of  the  matters  therein  referred  to, 
then  the  said  amount  so  found,  together   with  eight  per 
centum  (8  per  centum)  interest   thereon  from  the  date   of 
its  maturity,  and  together  with  the  costs  thereon  accrued, 
which  costs  shall  be  assessed  as  costs  in  other  civil  actions, 
shall  be  and  continue  a  lien   against  the  property  upon 
which  the  original  assessment  was  placed,  and  shall  be 
collected  by  an  execution  issuing  from  said  superior  court, 
directed  to  the  marshal  of  said  city,  which  shall  be  col- 
lected by  him  by  the  sale  of  said  land  as  hereinbefore  pro- 
vided, in  case  of  execution  issuing  from  the  clerk  of  said 
city. 

"  Sec.  7.  The  said  mayor  and  the  board  of  aldermen  of 

said  city,  by  its  proper  officers,  shall  have  the  exclusive 
118—54 
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control  and  management  of  said  work  upon  the  sidewalks 
and  streets  for  all  the  work  and  in.provements  thereon 
herein  contemplated,  and  shall  complete  the  same,  and  the 
whole  of  the  cost  thereof  shall  be  paid  for  out  of  the  pro- 
ceeds of  the  sale  of  the  bonds  hereinbefore  in  this  act 
authorized  to  he  issued  and  sold,  the  said  city  itself  being 
liable  for  the  costs  of  curbing,  and  for  one-third  (i)  of  the 
street  or  roadway  between  the  curbing,  and  the  abutting 
land  on  each  side  assuming  the  liability  hereinbefore 
created:  Provided,  however,  that  whatever  of  the  cost  of 
street  improvements  which  may  be  paid  by  or  assessed 
against  any  street  railway  hereinafter  provided  for  shall 
be  deducted  from  the  proportion  of  the  costs  thereof  for 
which  the  said  city  is  liable  as  aforesaid  :  Provided,  that  in 
case  the  said  city  may  not  have  on  hand  at  any  time  suffi- 
cient funds  arising  from  the  sale  of  said  bonds  to  meet  the 
amount  then  due  for  the  work  aforesaid,  the  mayor  and 
board  of  aldermen  are  directed  hereby  to  advance  the 
same  from  the  general  revenues  of  said  city,  but  such 
amount  so  advanced  shall  be  refunded  out  of  the  funds  aris- 
ing from  said  bonds  as  soon  as  it  is  realized." 

Plaintiffs  contended  that  the  act  under  which  defendant 
was  proceeding  to  collect  from  them  special  assessments 
for  street  improvements  was  unconstitutional,  because  it 
violates  Const.  N.  C,  Art  VII,  Sec.  9,  requiring  all  taxes  to 
be  uniform,  in  that  the  rule  of  uniformity  is  not  observed, 
the  abutting  land  receives  no  benefit  over  and  above  that 
of  citizens  generally,  and  because  "  there  is  a  want  of 
power,  and  the  method  adopted  for  the  assessjiients  of  the 
benefits  is  so  clearly  inequitable  as  to  offend  some  consti- 
tutional principle,"  viz.:  the  principle  "  that  no  person  can 
be  deprived  of  his  property  without  just  compensation  and 
due  process  of  law."  Id.  art.  I,  Sec.  17  ;  Const.  U.  S., 
Amend.  14,  Sec  1 ;  that  it  also  violates  Const.  N.  C,  Art.  5, 


N.  C]  FEBRUARY  TERM,  1896.  851 


HiLiiiARD  V.  City  of  Ashevillk.- 


Sec.  3,  requiring  a  "  uniform  rule  for  taxing  real  estate, 
according  to  its  true  value  in  money;"  that  it  also  vio- 
lates the  Fourteenth  Amendnent  to  the  Constitution  of  the 
United  States,  (Section  1),  in  that  no  remedy  is  provided 
for  relief  under  the  act,  unless  by  admitting  and  tendering 
sume  part  of  the  assessment  claimed  to  be  due. 

His  Honor  granted  the  injunction  and  defendant 
appealed. 

Jfessrs.  James  II.  Merrimony  Moore  cfe  Moore  and  t/ohn 
P,  Arthur  J  for  plain  tiifs. 

Messrs.  Julius  C,  Martin  and  W.  W.  Jones^  for  defend- 
ant (appellant). 

Clark,  J. :  The  principal  points  in  this  case  are  decided 
in  Raleigh  v.  Peace^  110  N.  C,  32,  and  adversely  to  the 
plaintiffs.  Indeed,  Chapter  125,  Acts  1891,  (the  charter  of 
Asheville,)  is  less  open  to  objection  than  the  Act  construed 
in  Raleigh  v.  Peace.  It  makes  each  street,  or  portion  of  a 
street,  improved  a  taxing  district  (Cooley  Const.  Lim.,624, 
6th  Ed.)  by  requiring  the  cost  ©f  the  total  improvement  on 
each  street,  or  portion  of  a  street  improved,  to  be  ascer- 
tained and  one-third  thereof  assessed  upon  the  property 
abutting  on  each  side  of  the  street,  proportioned  ac<!()rding 
to  the  "frontage"  of  each  owner,  and  provides  means 
whereby  each  property  owner  may  contest  h's  assessment 
by  proceedings  begun  before  the  board  of  aldermen,  with 
the  right  of  appeal.  The  act  is  uniform  in  the  method  of 
assessment.  The  will  of  the  Legislature  is  clearly 
expressed,  and  the  courts  have  no  power  to  interfere  unless 
an  act  is  plainly  unconstitutional.  If  the  unconstitution- 
ality of  an  act  is  not  beyond  reasonable  doubt,  the  courts 
will  uphold  it.  King  v.  Railroad^  66  N.  C,  297.  It  is  not 
a  question  in  any  wise  of  eminent  domain,  or  taking  pri- 
vate property  for 'public    use,  {White  v.  Bloomington^  94 
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111.,  604,)  and  there  is  due  processof  law  as  ample  notice  of 
the  assessment,  with  opportunity  to  be  heard,  is  ^iven  the 
proverty  holder.  Davidson  v.  New  Orleans^  96  U.  S.,  97. 
While  other  modes  ot  assessment  are  valid,  that  of  assess- 
ing by  the  front  foot  is  not  only  sustained  by  the  numer- 
ous cases  cited  in  Raleigh  v.  Peace^  supra^  and  numerous 
other  cases,  among  them  Chicago  v.  Joliet^  39  N.  E.  Rep., 
1077  ;  McKeesport  v.  Busch,  33  N.  E.,  Rep.,  49,  and  cases 
cited  in  Cooley  on  Taxation,  644,  but  the  "  frontage  "  rule 
is  essentially  equitable.  By  that  rule  the  owner  of  unim- 
proved property,  who  has  contributed  nothing  to  the  pros- 
perity of  the  city,  but  who  is  benefited  by  all  improve- 
ment, pays  his  just  share  towards  the  enhanced  value  of 
his  property,  whereas,  under  an  assessment  upon  the  basis 
of  the  value  of  each  lot,  the  buildings,  which  have  no  value 
added  to  them  by  the  improvements,  contribute.  The  added 
value  being  to  the  land,  the  front  foot  rule,  regardless 
whether  the  property  is  improved  or  unimproved,  is  ordi- 
narily the  most  just.  There  may  be  cases  in  which  the 
length  of  the  taxing  distrittt  and  the  diversity  of  values 
may  make  the  assessment  grossly  lacking  in  uniformity. 
If  that  is  so  in  this  case,  that  objection  can  be  raised  in 
proceedings  regularly  brought  under  the  Act  of  1891,  Ch. 
135. 

While  a  local  assessment  is  not  a  tax  within  the  purport 
of  constitutional  limitation  upon  taxation — Raleigh  v. 
Peace,  supra — yet  as  the  plaintiffs  might  have  made  their 
annual  payment  (1-20)  and  have  had  their  action  at  law  to 
recover  it  back,  they  were  not  entitled  to  the  equitable 
relief  by  injunction.  There  was  no  irreparable  damages 
threatened,  the  cost  being  divided  into  20  annual  payments, 
with  12  month's  right  to  redeem  in  event  of  a  sale  for  non- 
payment of  an  assessment.  At  any  rate  the  act  itself  pre- 
scribed a  special  method  (Sec.  6)  by  which  the  validity  and 
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regularity  of  such  assessmentB  can  be  contested  and  the 
plaintiffs  having  that  remedy,  can  not  proceed  by  injunction. 
Mclniyre  v.  Railroad^  67  N.  C,  278.  This  remedy  is 
also  adequate  as  to  the  culvert  and  all  other  points  of 
detail  excepted  to. 

As  to  the  point,  which  was  much  pressed,  that  the  act 
contemplated  charging  the  property  on  each  side  with 
only  1-6  of  the  cost  of  the  improvement,  it  seems  to  us  that 
it  is  clear  beyond  ambiguity  that  one-third  of  the  cost  is  to  be 
assessed  on  the  real  estate  on  each  side  of  the  street.  The 
language  of  Sec.  4  provided  that  *' the  mayor  and  board 
of  aldermen  shall  assess  one-third  of  the  cost  of  grading, 
paving,  &c.,  on  the  real  estate  abutting  on  each  side  of  the 
street  so  improved  or  repaired."  Section  5  provides  that 
the  mayor  and  board  of  aldermen  shall  "  charge  to  such 
real  estate  on  each  side  of  the  street,  upon  which  work  is 
done,  one-third  of  the  cost  of  such  improvement."  If  this 
could  possibly,  by  any  reasonable  method  of  construction? 
be  held  to  admit  of  a  doubt  that  the  property  on  each  side 
of  the  street  should  pay  one-third  of  the  cost,  and  conse- 
quently that  the  property  on  the  two  sides  should  pay  two- 
thirds  of  the  cost,  the  matter  is  placed  beyond  controversy 
by  the  further  provision  in  Section  7  that  the  city  itself 
should  pay  one-third,  ''  the  abutting  land  on  each  side 
assuminiJ:  the  liability  hereinbefore  created,"  i.  e.  two- 
thirds.  Thus  the  whole  cost  is  provide  1  for  ;  one-third  by 
the  city,  and  one-third  by  the  property  on  each  side  of  the 
street  improved.  The  act  being  constitutional,  whether 
any  particular  lot  is  over-assessed  or  improperly  assessed 
is  a  matter  which  must  be  litigated  in  the  manner  and  by 
the  proceeding  provided  for  that  purpose  by  the  aet  itself. 
Whether  the  plaintiffs  or  any  of  them  are  estopped  by  their 
conduct  from  insisting  upon  their  objections  to  the  assess- 
ment upon  their  property    is  a  matter  which   will  conie  up 
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in  such  proceeding,  and  need  not  be  considered  here.  The 
injunction  was  improvidently  granted  and  must  be  dis- 
solved. 

Error. 
Avery,  J.,  did  not  sit  upon  the  hearing   of  this  cage. 


STATE  on  relation  of  R.  H.  BATTLE,  and  WALTER  CLARK. 
Executors  of  ELEANOR  SWAIN  v.  E.  BAIRI),  AdmiDistrator 
of  E.  W.  HERNDON,  et  al. 

Action   071  Official    Bond — Enidetice — P reHurapiion  08  to 

Validity    of    Official    Bon  da —  Proof —  Const r  u ction — 

Alian    Summo^is — Acceptance     of  Service — Service   of 

Suvimontiby  Coroner    When  Sheriff  la  Party — Judgment 

by  Defaxdt, 

1.  The  olerk  of  the  superior  court  beinj^  required  to  give  a  bond  for 

the  discharge  of  the  duties  of  liis  office,  &c.,  (Sec.  72  of  The 
CodSy)  it  will  be  prosuintHl  in  the  trial  of  an  action  on  Ruch 
bond  that  he  did  so,  and  any  such  bond  found  In  the  keeping 
of  the  proper  custodian  will  be  presumed  to  have  been  prop- 
erly given  and  accepted  as  such. 

2.  Such  bond  may  be  proved  as  at  common-law,  without    being 

subjected  to  the  strict  rules  of  evidence,  and,  if  there  is  a 
subscribing  witness,  it  may  be  proved  by  other  witnesses  as 
if  there  was  no  subscribing  witncbS. 

3.  Inasmuch  as  the  duly  certified  copy  of  the  record  of  any  instru- 

ment required  to  be  regintered  is  admissible  as  full  and  suffi- 
cient evidence  of  such  instrument,  (The  Code^  Section  1251,) 
and  as  the  register  of  deeds  is  required  to  register  and  keep 
the  bond  of  the  superior  court  clerk,  a  duly  certified  copy 
of  the  record  of  such  bond  is  competent  evidence  of  Its  pro- 
visions. 
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4.  Where  an  official  bond,  given  by  the  clerk  of  the  superior  court 

elected  for  a  term  of  four  years,  beginning  in  1884,  recites 
that  the  term  was  for  four  years  '*  from  and  after  the  first 
day  of  August,  1878,"  the  error  being  clearly  clerical  and 
inadvertent,  does  not  invalidate  the  bond  but  will  be  treated 
as  surplusage. 

5.  Where  a  summons,  intended  but  not  ordered  to  be  issued  as  an 

alias  summons,  was  issued  returnable  to  a  future  term,  at 
which  an  amended  complaint  was  filed,  naming  a  party  as 
defendant ;  Held^  to  be  sufficient  against  such  party,  though 
no  connecting  summonses  were  issued. 

6.  Where  a  party  accepts  service  of  a  summons,  he  is  precluded 

from  afterwards  objecting  to  the  summons  on  the  ground 
that  it  was  not  directed  to  the  proper  officer. 

7.  In  an  action  wherein  the  sheriff  is  a  party  defendant,  it  is  proper 

that  a  summons  issued  against  a  co-defendant  should  be 
addressed  to  and  served  by  the  coroner.  {The  Code,  Section 
658.) 

8.  In  an  action  on  an  official  bond,  on  failure  of  a  defendant  to 

answer,  a  judgment  entered  against  him  on  default  cannot 
he  final y  since  the  action  is  not  for  the  breach  of  an  express 
or  implied  contract  to  pay  a  definite  sum  of  money  fixed  by 
the  terms  of  the  bond,  or  ascertainable  therefrom,  (Section 
385of  The  Code,)  but  must  be  *'  by  default  and  inquiry  ''  (Sec- 
tion 386  of  The  Code), 

Civil  action,  beoiin  by  suiuiuons  issued  on  tl»e  27th 
day  of  February,  1888,  returnable  to  the  March  Tenn  of 
the  Superior  Court  of  Buncombe  County,  in  favor  of  the 
plaintiffs  against  the  defendants,  S.  Baird,  adirunistrator 
of  E.  W.  Herndon,  deceased,  H.  M.  Herndon,  Robert  P. 
Vance,  J.  II.  Jones,  F.  Sluder,  R.  L.  Luther,  J.  R.  Rich, 
W.  J.  Worley  and  F.  A.  Lance,  tried  before  his  Honor, 
W.  S,  O" B,  Rohinson,^  Judge^*A\\i\  a  jury,  at  the  August 
Term,  1895,  of  said  court. 

The  summons  issued  in  the  case  was  returned  by  the 
sheriff  of  Buncombe  county,  on  February  28,  1888,  duly 
served  upon  all  of  the  defendants  except  R.  B.  Vance  and 
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R.  L.  Luther,  who  were  not  served  with  the  summons. 
At  the  March  term,  1888,  of  said  court,  an  entry  appears 
on  the  summons  docket  as  follows  : 

"  AlicM  summons    to   issue    for    Robert   B.  Vance  and 
R.  L.  Luther." 

No  alias  summons  was  issued  for  the  defendants,  R.  B. 
Vance  and  R.  L.  Luther,  prior  to  the  June  term,  1888,  of 
said  court,  nor  was  there  any  order  for  any  alias  sum- 
mons as  to  them  made  at  the  June  term,  1888,  of  said 
court.  The  June  term,  1888,  commenced  on  the  18th  day 
of  June,  1888,  and  continued  for  two  weeks.  The  next 
commenced  August  13,1888,  and  continued  three  weeks. 
On  the  2d  day  of  August,  1888,  there  was  issued  by  the  clerk 
of  the  superior  court  a  summons  for  R.  L.  Luther,  returnable 
to  Angust  term,  1888,  of  said  court.  It  was  addressed  to  the 
"  Coroner  of  Buncombe  county."  Upon  the  back  was 
endorsed  ''  Summons  for  relief  returnable  to  August 
term,  1888,  of  the  superior  court  of  Buncombe  county," 
and  "  I  hereby  accept  service  of  this  alias  summons,  this 
August  3,  1888.  (Signed)  R.  L.  Luther."  No  prosecu- 
tion bond  was  endorsed  on  this  paper,  but  one  was  filed 
with  the  summons  issued  to  February  term,  1888.  The 
case  was  continued  at  August  term,  with  leave  for 
plaintiff  to  file  amended  complaint  within  thirty  days. 
Such  amended  <*omplaint  was  tiled  on  29th  September. 
The  defendants,  J.  R.  Jones,  F.  Sluder,  J.  R.  Rich  and 
F.  A.  Lance  filed  in  the  office  of  the  clerk  of  the  superior 
court  their  answer  to  the  original  complaint,  and  they  also 
thereafter  filed  their  answer  to  the  amended  complaint. 

At  the  June  term,  1888,  M.  H.  Ilerndon  filed  her  aijswer 
to  the  complaint.  There  were  no  other  complaints  or 
answers  or  amendments  thereto  filed. 

At  December  term,  1888,  a  judgment  by  default  and 
inquiry     as    against    E.   Baird,    administrator   of    E.    W. 
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Herndoii,  deceased,  was  rendered  by  the  court.  No  judg- 
ment by  default  and  inquiry  was  ever  entered  as  to  R.  B. 
Vance  and  R.  L.  Luther,  and  no  alias  summons  was  ever 
issued  for  R.  B.  Vance.  The  case  was  stated  on  the  Civil 
Issue  Docket  from  term  to  term  thereafter,  and  continued 
without  further  orders  or  action  of  the  court  until  August 
term,  1895,  when  the  case,  on  being  regularly  reached  on 
calendar,  the  plaintiffs  announced  themselves  ready  for 
trial,  and  the  defendants,  who  had  answered  also  announced 
themselves  ready  for  trial.  The  jury  was  chosen  and 
impaneled  to  try  the  issue  between  the  plaintiffs  and  the 
det*endantB  who  had  answered  in  the  case,  who  were  repre- 
sented by  F.  A.  Sondley,  P.  A.  Cnmmings  and  Moore  & 
Moore,  attorneys.  No  attorney  represented  R.  B.  Vance 
orR.  L.  Luther.  No  issue  was  tendered  by  the  plaintiffs, 
nor  was  any  issue  settled  by  the  court  before  the  jury  was 
impaneled,  but  it  was  agreed  that  the  coiirt  should  settle 
the  issues  as  between  the  plaintiffs  and  the  defendant?' who 
had  answered  as  the  case  progressed. 

Relators  offered  as  evidence  that  part  of  the  book  in 
the  office  of  the  register  of  deeds  of  said  Buncombe 
county,  in  which  are  transcribed  official  bonds  of  cleiksof 
the  superior  court  of  said  county, and  of  certain  other  officers 
thereof,  containing  the  record  of  the  official  bond  of  E.  W. 
Herndon  as  clerk  of  the  superior  court  of  said  county, 
purporting  to  be  signed  by  him  and  other  defendants, 
with  the  jurat  of  J.  R.  Patterson,  register  of  deeds. 

To  this  the  defendants,  J.  R.  Jones,  F.  Sluder,  J.  R. 
Rich,  W.  J.  Worley  and  F.  A.  Lance,  objected.  Objec- 
tion sustained.     Relators  excepted. 

Relators  then  proved  by  a  witness  the  signatures  of  the 
defendants,  J.  R.  Jones,  F.  Sluder,  J.  R.  Rich,  W.  J. 
Worlev  and  F.  A.  Lance,  to  an  instrument,  of  which 
the  foregoing  entry    was   a  copy,   claiming   it   to   be  the 
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original  thereof,  and  then  offered  said  instrninent  in  evi- 
dence. To  this  instrninent,  when  so  offered,  every  one  of 
said  defendants,  J.  R.  Jones,  F.  Sluder,  J.  R.  Rich,  W.  J. 
Worley  and  F.  A.  Lance,  objected.  Objection  sustained. 
Relators  excepted. 

Relators  then  submitted  to  a  voluntary  judgment  of  non- 
suit as  to  the  said  J.  R.  Rich,  J.  R.  Jones,  F.  Sluder, 
W.  J.  Worley  and  F.  A.  Lnnce,  the  defendants  who  had 
answered,  and  a  juds^ment  of  non-suit  as  to  them  was 
signed  and  entered  by  the  court  and  plaintiffs  appealed. 

After  said  non-suit  had  been  taken  by  the  pi aiu tiffs 
upon  the  ruling  of  the  court,  the  plaintiffs  insisted  that 
there  should  be  submitted  to  the  iurv  an  issue  as  to  what 
amount,  if  any,  plaintiffs  are  entitled  to  recover  from 
defendants,  R.  B.  Vance,  R.  L.  Luther  and  E.  Baird, 
administrator  of  E.  W.  Herndon,  deceased,  and  tlie  court 
permitted  such  issue  to  be  submitted  to  the  jury  by  the 
plaintiffs,  who  offered  evidence  to  the  jury  upon  the  same. 
The  jury  answered  this  issue,  ^816.89,  with  interest  from 
October  11,^885.  The  defendants,  R.  B.  Vance  and  R. 
L.  Luther,  were  not  present  in  court  nor  were  they  repre- 
sented by  counsel.  No  entry  of  appearance  had  ever  been 
made  for  them,  nor  had  they  personally  appeared  in  the 
cause,  nor  had  they  waived  such  aj)pearance,  nor  had  they 
authorized  any  one  to  appear  for  them  or  to  waive  such 
appearance. 

Before  judgment  was  entered  upon  the  verdict  the 
plaintiffs  voluntarily  abandoned  the  right  to  recover,  if 
any  they  had,  as  against  the  defendant,  R.  B.  Vance;  and 
the  defendant,  R.  L.  Luther,  by  his  attorneys,  H.  B.  Ste- 
vens and  Moore  ct  Moore,  especially  appeared  for  the  pur- 
pose and  objected  to  any  judgment  being  rendered  or 
entered  as  against  him  for  that  : 

**  1.   No  summons  herein  has  ever  been   served  on   him  ; 
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nor  has  he  voluntarily  appeared  herein  ;  nor  has  he  ever 
waived  service  of  the  summons  herein  on  him. 

"  2.  The  verdict  rendered  herein  is  irregular  and  not 
according  to  the  course  and  practice  of  the  court. 

"  3.  This  action,  as  to  him,  was  discontinued  and  should 
be  so  adjudged  by  the  court,  by  reason  of  failure  on  part 
of  the  plaintiffs  to  issue  successive  connecting  summonses 
and  processes  herein  against  him. 

"  4.  The  pretended  alias  summons  fouud  in  the  record 
is  irregular  and  void,  and  even  if  regular  and  not  void, 
was  the  commencement  of  a  new  action,  in  which  no  com- 
plaint lias  ever  been  filed  by  the  plaintiffs,  no  judgment 
by  default  and  inquiry  ever  rendered,  and  no  jury  ever 
impaneled  to  try  any  issue  b.»tween  the  plaintiffs  and 
defendant,  Luther. 

'"  5.  For  reasons  stated  in  the  affidavit  of  the  defendant, 
Luther,  his  negligence,  if  negligence  at  all,  was  excusable 
in  law. 

The  said  R.  L.  Luther  also  filed  and  offered  to  the  court 
his  affidavit  to  the  effect,  mainly,  that  he  had  not  employed 
coun^^el  to  represent  him  and  set  up  a  defense  for  the  reason 
that  he  supposed  the  other  defendants  had  employed  counsel 
for  him  as  he  had  authorized  them  to  do,  and  insisted  that 
his  neglect,  if  the  court  should  find  he  was  guilty  of  negli- 
gence, wa.^  excusable  in  law,  and  that  no  judgment  should 
be  entered  against  him. 

The  court  signed  the  judgment  presented,  and  held  that 
the  facts  disclosed  in  the  defendant's  affidavit,  if  true,  did 
not  siiow  excusable   negligence. 

The  defendant,  R.  L.  Luther,  excepted  to  the  judgment. 

Messrs,  Davidson  ijb  Jones^   Battle  cfe   Mordecai    and  J. 
B,  Batchelar^  for  plaintiffs  (appellants). 
Messrs,  Moore  <&  Moore,  for  defendants. 
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FuRCHEs,  J. :  This  is  an  action  on  the  official  bond  of 
E.  W.  Herndon,  clerk  of  the  superior  court  of  Buncombe 
<50unty.  At  the  trial  plaintiffs  offered  in  evidence  the  reg- 
ister's books  of  Buncombe  county,  containing  what  pur- 
ported to  be  the  official  bond  of  said  Herndon  as  clerk, 
signed  by  himself  and  the  other  defendants,  as  his  sureties. 
This  was  objected  to  and  ruled  out  by  the  court,  and 
plaintiffs  excepted.  Plaintiffs  then  produced  the  original, 
and  proved  the  signatures  of  each  of  the  defendants,  and 
then  offered  this  in  evidence.  But  this  was  also  objected 
to  by  defendants  and  excluded  by  the  court,  and  plaintiffs 
again  excepted,  submitted  to  a  non-suit  and  appealed. 

This  constitutes  the  case  on  plaintiffs'  appeal.  There 
are  no  reasons  assigned  in  the  record  of  this  appeal  for 
the  objections  to  the  introduction  of  this  evidence,  nor 
why  it  was  ruled  out ;  and  after  a  thorough  examination 
we  find  no  authority  for  the  ruling  of  the  court. 

A  clerk  of  the  superior  court  holds  a  high  and  responsi- 
ble public  office,  and  one  that  he  cannot  hold  without 
■entering  in  to  bond  as  required  by  law.  Code^  Sec.  72.  This 
being  so,  it  will  be  presumed  that  he  did  so,  and  any  such 
bond  found  in  the  keeping  of  the  proper  custodian  will  be 
presumed  to  have  been  properly  given  and  accepted  a? 
such.  Ktllo  V.  Maget^  18N.  C,  414.  And  if  necessary 
it  may  be  proved  as  at  .common-law,  without  even  being 
subject  to  the  strict  rules  of  evidence.  Where  there  is  a 
subscribing  witness,  it  may  be  proved  by  other  witnesses, 
as  if  there  was  no  subscribing  witness.  Short  v.  Currie^  8 
Jones,  42.  This  is  allowed  upon  the  grounds  of  public 
policy.  But  it  is  not  necessary  that  we  should  pursue 
this  line  of  proof  further,  as  it  was  clearly  admissible  as  a 
registered  bond.  The  register  of  deeds  was  authorized  to 
take  the  acknowledgment  of  this  bond  and  to  register  the 
same.      Code^  Sec.  7»3.     It  being  of  such  public  importance 
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that  official  bonds  should  be  preserved,  the  Legislature  pro- 
vided for  and  required  that  they  should  be  registered,  as. 
an  additional  means  of  preserving  this  evidence,  in  which 
the  public  was  interested.  And  as  this  was  the  clerk'& 
bond,  he  could  not  pass  on  the  same  and  admit  it  to  pro- 
bate, being  a  party  interested.  White  v.  Connelly^  105 
X.  C,  65  ;  Turner  v.  Connelly,  Ihid,,  74.  So,  the  Legisla- 
ture authorized  the  register  of  deeds,  and  ex-officio  clerk 
of  the  board  of  commissioners,  whose  duty  it  was  to  pass 
upon  and  accept  the  clerk's  bond,  to  take  the  acknowledg- 
ment and  probate,  and  register  the  same.  Code,  Sec.  73, 
supra. 

The  bond  being  authorized  to  be  registered,  the  "  regis- 
try "  or  register's  books  containing  this  registered  bond^ 
was  competent  evidence  and  should  have  been  admitted. 
Code,  Sec.  1251. 

Having  considered  the  plaintiffs'  appeal,  we  come  to  the 
consideration  of  defendant  Luther's  ap]>eal.     He  contends 
that  he  was  not  in  court,  and  therefore  no  judgment  could 
be   taken    against    him ;    that  the  summons   against  him 
purports  to  be  an  alids  summons,  when  in  fact  it  was  not,  and 
there  had  been  no  alias  ordered  at  the  J  one  term  of  the  court ; 
that  this   broke  the  connection  with  the  original   order  of 
a/ia«  summons.    This  is  true — that  it  broke  the  connection 
— and  it  could  not  relate  back  beyond  its  date.     Etheridge 
V.  Woodley,  83  N.  C,  11.  But  still  it  was  a  summons  return- 
able to  August  term,  upon  which  he  acknowledged  service 
more  than  ten  days  before  that  term.     It  has-been  several 
times  held  by  this  Court  that  the  only  purpose  of  the  summons 
is  to  bring  the  party  into  court — to  notify  him  that  there 
will  be  a  complaint  filed  against  him  at  the  return  term. 
The  summons  under   The   Code  in   no    way  indicates  the 
cause  of  action.     That  is  to  be  learned  from  the  complaint. 
In   this  it  differs  from   the   writ   under  the  old  practice, 
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which  did  to  some  extent  indicate  the  plaintiflTs  canse  of 
action.  The  defendant  Luther,  according  to  all  the 
authorities  that  we  know  of,  must  be  held  to  have  been 
brought  into  court  at  August  term,  1888,  and  at  this  terra 
an  amended  complaint  was  filed  in  the  action,  by  leave  of 
court,  in  which  he  is  named  as  one  of  the  defendants. 

Another  objection  of  this  defendant  to  his  being  in  court 
is,  that  this  summons  was  issued  to  the  coroner  and  not  to 
the  sheriff  of  Buncrmbe  county.  There  is  more  than  one 
reason  why  this  objection  cannot  be  sustained.  The  first 
is  that  it  is  a  summons — a  notice  to  this  defendant — to  be 
at  court  at  August  term  ;  that  the  plaintiff  will  file  a  com- 
plaint against  him  at  that  time.  And  he  accepts  this 
notice.  The  coroner  has  nothing  to  do  with  it.  By  his 
own  act  he  puts  himself  in  court.  But  another  reason  is 
that  the  law  requires  the  coroner  to  act  when  the  sheriff 
is  a  party.  Code^  Sec.  658.  The  coroner  having  the  right 
to  act,  it  will  be  presumed  that  he  acted  properly,  until 
the  contrary  is  shown,  if  he  had  served  the  summons.  But 
in  this  case  it  appears  from  the  affidavit  of  defendant 
Luther  that  one  <if  the  defendants  (W.  J.  Worley)  was 
sheriff  of  Buncombe  countv,  and  the  first  summons,  as  well 
•as  this,  was  issued  to  the  coroner.  It  must  therefore  be 
held  that  defendant  Luther  was  in  court  from  and  after 
August  term,  1895. 

But  he  filed  no  answer  for  the  reason,  as  he  says,  that 
he  had  a  conversation  with  his  co-defendants,  and  agreed 
to  bear  his  part  of  counsel  fees  to  defend  the  action  ;  that 
they  agreed  to  attend  to  the  employment  of  attorneys,  and 
he  thought  they  had  done  so,  and  for  that  reason  he  gave 
the  matter  no  further  attention.  This  would  seem  to  be 
somewhat  inconsistent  with  his  other  defense,  that  he  was 
not  even  in  court.  But  to  give  him  the  full  benefit  of  the 
statements  contained  in  his  own  affidavit,  as  the  court  did 
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not  find  the  facts,  as  we  think  it  should  have  done  if 
defendant  requested  it,  instead  of  making  the  affidavits  a 
part  of  the  case  on  appeal,  still,  it  cannot  benefit  the 
defendant.  Bank  v.  Fooie^  77  N.  C,  131,  And  while 
we  cannot  allow  the  defendant  to  have  the  judgment  set 
aside  upon  the  ground  of  inexcusable  neglect,  we  feel  bound 
to  set  it  aside  upon  the  ground  of  its  being  irregularly 
taken,  contrary  to  the  statute  and  the  practice  of  the 
court.  It  is  not  such  a  final  judgment  as  is  provided  for 
in  Section  385  of  The  Code^  but  could  only  be  a  judgment 
by  default   and  inquiry  under  Section  386,  which  cannot 

be  executed  until  the  next  term. 

« 

It  therefore  follows  from  what  has  been  said  that  the 
judgment  of  non-suit  must  be  set  aside  and  a  new  trial  had, 
and  that  the  judgment  against  the  defendant  Luther  must 
be  set  aside  and  the  case  proceeded  with  according  to  law 
against  all  the  defendants  in  court. 

It  was  suggested  on  the  argument  here  that  the  bond 
declared  on  did  not  cover  the  demand  in  plaint- 
iflfs'  complaint,  for  the  reason  that  it  said  from  and  after 
"the  Ist  day  of  August,  1878."  This  question  was  not 
and  could  not  have  been  before  the  court  below  for  judi- 
cial determination,  as  the  court  held  that  the  bond  was 
incompetent  evidence,  and  did  not  allow  it  to  come  before 
the  court,  and  therefore  could  not  judicially  construe  a 
bond  which  was  not  before  the  court  for  construction. 
Nor  does  it  appear  from  the  record  that  the  court  did  so. 
Nor  can  we  say  that  the  record  presents  this  question  for 
our  determination.  But,  as  it  was  called  to  our  attention 
and  argued,  and  as  the  same  question  may  be  presented 
on  a  new  trial,  we  think  it  proper  for  us  to  intimate  our 
opinion  now. 

Therefore,  if  it  shall  appear  on  the  new  trial  that  Hern- 
don  was    elected  clerk  in    1884,  gave  this  bond,   and    was 
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inducted  into  office,  and  served  as  clerk,  he  and  his  sure- 
ties would  be  liable.  This  would  show  that  this  expres- 
sion, after  *' the  Ist  day  of  August,  1878,"  was  an  inad- 
vertence, or  that  it  was  an  attempted  fraud  on  the  public, 
neither  of  which  will  be  allowed  to  defeat  public  justice. 
We  suppose  it  was  an  inadvertence,  caused  from  copying 
from  a  bond  of  a  former  date.  If  Herndon  is  shown  to 
have  been  elected  and  inducted  into  office  in  1884,  this 
explains  the  bond,  and  this  inadvertence  may  be  treated 
as  stricken  out,  or  as  surplusage,  and  the  bond  be  good. 
Sprinkle  v.^  Martin^  69  N.  C,  175  ;  Kello  v.  Maget^  supra. 
There  is  error.  This  will  be  certified  that  the  action  mav 
be. proceeded  with  as  pointed  out  in  this  opinion. 

Error. 
Clark,  J.,  did  not  sit  on  the  hearing  of  these  appeals. 


FLORENCE  S.  VANCE  v.  CHARLES  N.  VANCE,  and  othere. 

Special  Proceedings — Equitable  Defenses — Equity  Juris- 
diction of  Clerk — Dower. 

1.  The  clerk  in  special  proceedings  has  no  power  to  make  any  order 

granting  affirmative  eqaitable  relief.  Equitable  defenses 
may  be  set  up  in  the  answer  in  such  proceedings  by  way  of 
avoidance,  and  when  such  eqaitable  defenses  exist  they 
should  be  so  pleaded  ;  but  when  pleaded  they  amount  to  no 
more  than  defenses,  and  cannot  be  affirmatively  adminis- 
tered. 

2.  There  is  no  necessity  for  filing  a  reply  when  an  equitable  defense 

is  set  up  in  the  answer  in  a  special  proceeding. 
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8.  A.  purchased  land  upon  which  there  were  mortgages,  and 
assumed  the  payment  of  the  mortgage  debts.  Thereafter  A. 
sold  land  belonging  to  his  children,  nnder  a  power  of 
attorney  from  them,  and  paid  off  the  mortgages  with  the 
proceeds.  The  deed  to  A.  for  the  land  was  in  fee  and  duly 
registered.  These  facts  appeared  in  a  proceeding  for  dower, 
and  the  heirs  insisted  that  a  trust  resulted  to  them  in  the 
land,  and  that  petitioner  was  not  entitled  to  dower  therein. 
There  being  no  allegation  that  the  deed  to  A.  was  taken  by 
mistake,  accident  or  fraud,  a  judgment  for  dower  was  proper. 

This  was  a  pkoc^kkding  comnienced  by  the  plaintiff 
before  the  Clerk  of  the  Sni)erior  Court  of  MECKLP:xBrKG 
County  for  the  purpose  of  haviui^:  her  dower  allotted  to  her 
in  the  real  estate  of  her  husband,  th(5  late  Honorable  Z.  B. 
Yance.  The  plaintiff  filed  her  petition  before  the  Clerk 
and  the  defendants  answered  th(^  same.  Issues  having 
been  raised  by  the  pleadings,  the  Clerk  ordered  tlie  cause 
to  be  transferred  to  the  Superior  Court  for  trial,  and  the 
same  was  tried  before  his  Honor,  Henry  R.  Bryan^  Judge^ 
at  the  January  Term,  lS9f>,  of  MECKLENBrRG  Sup(»rior 
Court. 

The  petition  for  dower  filed  before  the  clerk  was  in  the 
ii.^ual  form.      By  Section  2  petitioner  alleged  : 

That  her  said  husband  during  his  marriage  with  her 
was  seized  in  fee-simple  and  possessed  of  the  following  real 
estate  : 

*' (3)  One  tract,  in  said  county  of  Buncombe,  on  Bee 
Tree  creek,  conveyed  to  said  Zebulon  B.  Yance,  by  Rob- 
ert B.  Yance,  and  containing  al)out  twelve  hundred  acres.'' 

The  portion  of  the  answer  upon  which  the  points  in 
controvefsy  in  the  Supreme  Court  arose  is  as  follows: 

That,  in  answer  to  subsection  three  of  said  second  para- 
graph of  said  complaint,  the  mother  of  the  defendants 
Chas.  N.,  Thomas  M.,  and  Z.  B.  A^ance  and  grandmother 
of  defendants   Epsy  and    Ruth    Yance,   a   former   wife  of 
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said  intestate  Zebulon  B.  Vance,  in  the  year  1877  died 
seized  and  possessed  of  a  large  and  valuable  tract  of  land 
in  the  city  of  Asheville  and  in  the  County  of  Buncombe 
in  said  State,  without  having  left  any  will  and  testament, 
which  land  descended  to  the  defendants,  Chas.  N.,  Thos. 
M.,  Z.  B.  Yance,  and  to  David  M.  Vance,  deceased,  the 
ancestor  of  defendants  Epsy  and  Ruth  Vance,  as  her  only 
heirs-at-law,  subject  to  the  estate  of  the  said  Zebulon  B. 
Vance,  now  deceased,  as  tenant  by  the  curtesy  therein. 

That  some  time  thereafter,  about  the  year  1889  or  1890, 
the  said  Zebulon  B.  Vance  purchased  the  tract  of  land 
referred  to  in  said  sjibsection  three  of  said  second  para- 
graph of  said  complaint  and  had  the  same  conveyed  to 
himself;  that  the  purchase-money  for  said  land,  to-wit, 
about  the  sum  of  S3, 500,  was  paid  by  the  said  intestate 
with  money  which  said  intestate  had  in  his  hands  derived 
from  a  sale  made  by  the  defendants,  Thomas  M.,  Charles 
N.  and  Z.  B.  Vance,  and  the  said  David  M.  Vance  now 
deceased,  and  said  intestate,  which  money  was  the  prop- 
erty of  said  defendants  and  said  David  M.  Vance,  subject 
only  to  the  life-estate  of  said  Zebulon  B.  Vance  therein, 
and  that  therefore  the  said  Zebulon  B.  Vance  held  said 
land  not  in  fee-simple  absolute,  but  in  trust  for  the  use 
and  benefit  of  these  defendants,  and  that  in  equity  he 
owned  at  most  onlv  a  life-estate  therein,  and  that  said  deed 
of  conveyance  should  be  corrected,  that  the  plaintiff  is  not 
entitled  to  dower  in  said  tract  of  land,  and  that  the  court 
should  so  decree. 

Wherefore  the  defendants  pray  judgment  that  they  be 
declared  to  be  the  owners  of  said  tract  of  land  described 
in  said  third  subsection  of  said  second  paragraph  of  said 
complaint  free  from  the  claim  of  the  dower  of  the  plaint- 
iff— and  to  have  such  other  and  further  relief  as  thev 
are  entitled  to. 
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The  other  facts  appear  in  the  opinion. 
Defendants  appealed. 

Messrs.  Burwell^    Walker  cfe  Canslery  for  plaintiff. 
Messrs.  C.  Dowd  and   Brevard  Nixon^  for  defendants 
(appellants). 

Montgomery,  J. :  The  defendants,  in  their  answer  to  the 
petition  for  dower,  admitted  that  the  legal  title  to  each  and 
every  lot  or  parcel  of  land  described  in  the  petition  was  in 
the  husband  at  the   time  of  his  death ;  but  they  averred 
that  one   of  the  parcels,  (the   Bee   Tree  tract,)  in    equity 
belonged  to  them,  and  that  the  petitioner  therefore  was 
not  entitled  to  dower  therein.     Issues  of  fact  were  raised 
by  the  pleadings,  and  under  Section   256  of  The  Code  the 
case  was  transferred    to  the   Civil   Issue  Docket   for  trial. 
At  January  term,  1896,  upon  the  case  being  called,  the 
defendants'  counsel   stated    that,  as  the  answer  set  forth 
facts  which  constituted  an   equitable  defense  and  counter- 
claim and  prayed  for  affirmative  relief,  he  thought  there 
should   be  a  reply  to  the  same  by    the  petitioner.     The 
counsel  of  the  petitioner  thought  a  replication  unnecessary. 
It  was  then  agreed  that  a  jury  trial  should  be  waived,  and 
that  the  judge  should  pass  upon  the  issues  of  fact  and  law 
and  render  judgment  accordingly.      The  defendant's  coun- 
sel then  moved   for  judgment  upon  the  ansM'er  on  account 
of  the  failure  of  the  petitioner  to  make  replication.     Upon 
our  first  examination  of  tiie  matter  of  the  motion  for  judg- 
ment,   we  were  inclined   to  the   view    that    an    e<|uitable 
counter-claim  could    beset  up  in  the  answer:  that  if  no 
replication  was  tiled,  the  clerk  would,  on  his  own  motion. 
Bend  the  matter  on   to  the  judge  in  Chambers,  as  under 
the  old  chancery    practice,  for    his  orders  and  directions 
as   to    how     to    administer    the     equities;     and     that,     if 
issues     «  f    fact     were     raised      concirnini^     the     allei^ed 
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equities,  the  case  would  be  transferred  to  the  ensu- 
ing term  of  the  court  for  the  trial  of  the  issues.  But 
upon  fuller  in vestisijation  we  are  of  opinion  that  the  clerk 
in  special  proceedings  has  no  power  to  make  any  order  or 
decree  granting  affirmative  equitable  relief.  Bragfj  v. 
Lyon^  98  N.  C,  151.  New  matter  by  way  of  avoidance 
may  be  set  up  in  the  answer  containing  equitable  rights,  and 
when  such  rights  exist  they  ought  to  be  pleaded  before 
the  clerk,  but  when  pleaded  they  amount  Xx>  no  more  than 
an  equitable  defense.  This  question  has  not  l)een  directly 
presented  to  this  Court  before,  but  the  same  principle  of 
pleading  has  been  applied  to  actions  before  a  justice  of  the 
peace  where  equities  were  set  up  in  the  answer.  Lutz  v. 
Thompson,  87  N.  C,  304  ;  McAdoo  v.  Galium,  ^^  N.  C, 
419.  The  motion  to  dismiss  the  petition,  for  failure  on  the 
part  of  the  plaintifl' to  re])ly  to  the  answer,  was  properly 
overruled  by  his  Honor. 

A  jury  trial  was  waived  by  the  ])arties  and  the  issues  of 
fact  and  law  were  by  consent  tried  by  the  judge.  His 
Honor  found  as  facts  in  substance  :  1.  That  in  1S8S  the 
husband  of  the  j)etitioner  purchased  the  land  called  the 
l?ee  Tree  tract,  took  a  deed  for  it  and  had  it  registered  ;  that 
the  vendor  owed  a  d«'bt  of  two  thousand  dollars  to  Bavins 
and  one  of  fifteen  hundred  dollars  to  Davidson,  secured  bv 
mortgage  uporr  the  land,  which  the  vendee  agreed  to  pay, 
and  that  he  did  pay  them  in  1891  :  that  in  1890  or  18'.a 
the  husband  of  the  petitioner,  under  a  power  of  attorney 
from  his  children  by  a  former  marriage,  who  were  all  of 
full  age,  sold  a  part  of  the  real  estate  of  his  former 
deceased  wife,  (mother  of  the  children  who  gave  the  power 
of  attorney,)  in  whicdi  he  had  a  life-estate  as  tenant  by  the 
curtesy,  and  from  the  proceeds  of  the  sale  paid  the  deht 
referred  to  of  Baylus  and  Davidson.  "1.  That  the  hus- 
band of  the  petitioner  died   in    April,  1894,  (in   Washinsf- 
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ton,  D.  C.)  regarding  Charlotte  as  his  place  of  residence, 
having  voted  there  in  1892.  All  and  every  part  of  the 
testimony  went  to  prove  the  fact  as  found  by  his  Honor, 
and  there  was  nothing  in  the  averments  of  the  answer  inti- 
mating that  the  deed  was  not  written  jnst  as  it  ought  to 
have  been.  No  intimation  that  the  deed  was  taken 
by  mistake,  accident  or  fraud.  The  case  was  argued 
before  us  simply  on  the  point  of  practice,  which  we  have 
decided  against  the  defendants.  On  the  facts  found  by 
his  Honor,  the  court  concluded  and   adjudged  : 

''1.  That  the  petitioner  is  entitled  to  dower  in  the  Bee 
Tree  tract  of  land,  as  well  as  the  other  lands  mentioned  in 
the  petition. 

"  2.  That  the  house  in  Charlotte  was  not  the  last  usual 
place  of  residence  of  the  said  Zebulon  B.  Vance." 

''  It  is  therefore  adjudged  by  the  court  that  the  peti- 
tioner is  entitled  to  dower  in  all  the  lands  described  in 
her  petition ;  it  is  further  adjudged  that  the  same  be 
allotted  to  her  in  the  manner  provided  by  law."'  An 
order  was  also  made  for  an  account  to  be  taken  of  the 
rents  which  have  been  collected  since  April,-  1894,  and 
that  the  petitioner's  part  thereof  be  ascertained.  The 
defendants  appealed. 

We  see  no  error  in  the  rulings  made  l)y  liis  Honor,  and 
the  judgment  seems  to  be  a  proper  one. 

No  Error. 
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VAN  BROWN  V.  JOHN  HOUSE,  et  al. 

boundaries — Survey — Calls  in   Grant   or   Deed — Course 

and  Distance — Monuments. 

The  decision  of  the  case  between  same  parties  reported  in  116 
N.  C.  Reports,  at  pa^e  859,  was  based  upon  correct  principle 
and,  supported  by  the  citation  of  additional  authorities,  is 
sustained  upon  a  petition  to  rehear  and  re-argument.  (For 
syllabus  see  former  report.)  (Avery,  J.,  dissents,  arguendo, 
in  which  Clark,  J.,  concurs.) 

Petition  by  defendants  to  rehear  the  case  between  same 
parlies,  decided  at  February  Term,  1805,  and  reported  in 
116  N.  C.  Reports,  859. 

jHefisrs,  J.  M.  Gudger^  Jr,^  and  /Shepherd  cf*  Buf^hee^ 
for  petitioners. 

Mr.   V.  S.  Lusky  contra. 

FuKCHKS,  J.  :  This  case  was  before  ns  at  Spring  Term, 
181)5,  and  the  opinion  of  the  Court  rendered  at  that  Term  ig 
published  \\\  the  116  N.  C,  859,  and  is  nuvv  before  us  npon 
a  petition  to  rehear.  After  a  careful  examination  of  the 
grounds  all o<2^(jd  in  the  petition,  we  see  no  reason  for  revers- 
ins?  the  iudirnient  of  the  Court  rendered  on  the  former 
hearing.  In  our  opinion  the  case  was  then  put  upon  cor- 
rect principle,  and  upon  the  facts  in  the  case  was  correctly 
decided. 

Being  of  this  opinion,  it  docs  not  become  necessary  for 
us  at  this  time  to  review  any  argument  in  the  opinion  as 
then  delivered,  nor  to  explain  or  modify  the  same,  nor  to 
review,  explain  or  correct  any  authority  cited  in  supj»ort 
of  our  former  oj)inion.  The  only  thing  we  can  do  is  to 
cite  additional  authority  to  sustain  the  judgment  of  the 
Court  as  heretofore  rendered.     The  opinion  of  the  Court 
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delivered  at  Spring  Term,  1895,  enunciates  no  new 
doctrine,  as  the  petitioners  seem  to  think  it  does.  It  recog- 
nizes the  doctrine  that  course  and  distance  contained  in  a 
deed  or  grant  may  be  controlled  by  another  call  contained 
in  the  deed  oi  grant,  that  is  more  certain  than  course  and 
distance.  It  also  recognizes  the  fact  that  a  call  for  another 
tract  of  land  has  been  held  by  this  Court  to  be  sufficient  to 
vary  course  and  distance,  when  the  line  called  for  was 
a  known  and  established  line  at  the  date  of  the  deed  or 
^rant  calling  for  the  same,  and  that,  when  a  line  so  called 
for  is  established^  it  will  control  unless  there  are  reasons  to 
show  that  it  was  not  in  fact  the  line  called  for. 

But,  admitting  all  this,  as  we  did  in  the  former  opinion, 
there  are  two  infirmities  in  defendant's  contention  that  are 
fatal  to  him.  First,  the  Blount  grant  does  not  call  for  the 
"  Stokley  Donelson  line,"  and  secondly,  the  "  Stokley 
Donelson  line  "  was  not  established.  The  call  is  3  0 
chains  south  to  a  stake,  nupposed  to  he  in  Stokley  Donel- 
son's  line.  If  the  call  had  stopped  at  the  word  stake^  we 
suppose  no  lawyer  would  have  contended  that  the  line 
south  from  the  painted  rock  did  not  end  when  the  360 
chains  called  fqr  gave  out.  Then  how  can  this  be  changed 
by  the  fact  thar  it  whs  suppo^sed  this  stake  was  in  Stokley 
Donelson's  line,  when  in  fact  it  was  not?  The  Stokley 
Donelson  line  is  not  the  point  called  for,  but  a  idake  at  ' 
the  south  end  of  a  line  360  chains  in  length,  commencing 
at  the  painted  rock.  The  term  ^^  sxij^poaed  to  he  iii  Stokley 
DoneIi(07\\^  line^^  must  be  treated  as  surplusage,  or  as  a 
term  intended  in  explanation  of  or  qualifying  this  point. 
Suppose  I  sell  to  A.  my  gra}^  horse,  Jackson,  supposed  to 
be  twelve  years  old  ;  but  it  turns  out  he  is  fifteen  years 
old.  I  was  mistaken  in  my  supposition^  but  A  gets  the 
horse  and  nothing  more.  Or  I  sell  to  A.  my  gray  horse, 
Jackson,  which  I   suppo.-cJ  to    be  at  Srokley  Donelson's, 
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and  it  turns  out  that  he  is  not  at  Stokley  Donelson's  but 
at  William  Johnston's.  I  was  mistaken  in  my  supposition 
that  the  horse  was  at  Stokley  Donelson's,  but  A.  gets  the 
horse  just  the  same  as  if  I  had  not  been  mistaken  as  to 
where  he  was. 

As  we  have  said,  this  is  no  new  doctrine.  In  Harry  v. 
Graham,  1  D.  &  B.,  76,  where  the  call  of  the  grant  was  to 
a  black  oak,  near  the  line  of  another  tract  of  the  grantee, 
the  black  oak  cojld  not  be  found,  and  the  distance  called 
for  gave  out  thirty  poles  short  of  the  line  of  the  grantee's 
other  tract ;  and  it  was  held  that  the  call,  near  to^  would 
not  carry  the  line  thirty  poles  further,  and  that  the  line 
must  terminate  at  the  end  of  the  distance  called  for. 

In  Carson  w .  Burnett,  1  D.  &  B.,  546,  it  is  held  that  course 
and  distance  called  for  must  control  unless  there  is  another 
call  more  definite  and  certain  than  course  and  distance.  In 
Kissam  v.  Gaylord,  Busbee,  1 16,  it  is  held  that  couri^e  and 
distance  must  control,  unless  there  is  some  other  descrip- 
tion or  call  in  the  conveyance  that  is  more  certain  than 
course  and  distance.  In  that  case  it  was  claimed  by 
defendant  to  be  a  deed  for  a  l«»t  2(»0  feet  square  in  tlie  town 
of  Plymouth,  and  the  second  call  in  the  deed  was  alon^ 
Jefferson  street  200  feet,  thence  to  the  north-west  corner 
of  the  ''Winchell  lot,"  and  the  lot  being  granted  was 
known  as  the  "  Winchell  lot,"  To  stop  at  the  call  of  2()0 
would  lack  a  few  feet  of  going  to  the  south-west  corner,  and 
would  not  cover  the  locus  in  quo.  And  it  was  held  that 
the  line  in  the  second  call  must  stop  at  the  end  of  200  feet. 

In  Spruill  v.  Davenport,  Bnsbce,  134,  it  is  held  that 
"  course  and  distance  govern  in  questions  of  boundary, 
unless  controlled  by  some  more  certain  description."  In 
this  case  the  call  was  *'  to  Benjamin  SpruilTs  line  and 
thence  aloiiff  his  line  and  Thomas  Mackev's  line  HOO 
pules  to  Greenland  Swamp."     The  plaintiff  undertook  to 
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reach  Greenland  Swamp  by  his  lane,  and  the  line  of  a  tract 
that  had  belonged  to  one  William  Mackey — not  being 
able  to  find  any  line  of  Thomas  Mackey.  And  the  court 
below  sustained  the  view  of  the  plaintiff*  and  so  instrncted 
tlie  jnrj.  But  this  Court  on  appeal  reversed  the  court 
below.  Pearson,  J.,  delivering  the  opinion  of  the  Court, 
said  there  was  no  evidence  to  take  the  case  out  of  the  gen- 
eral rule  that  course  and  distance  control,  and  the  court 
should  have  so  instructed  the  jury. 

In  Cansle?'  v.  J^ite,  5  Jones,  4-24,  in  a  call  in  a  deed 
south  300  poles  to  a  Spanish  oak  in  or  near  Jiichm.ond^8 
line^  and  the  Spanish  oak  could  not  be  found,  and  the  dis- 
tance called  for  gave  out  30  poles  before  Richmond^ h 
line  was  reached,  it  was  held  that  the  call  "  in  or  near 
Richmond's  line "  was  too  indefinite  and  uncertain  to 
change  course  and  distance,  and  that  the  line  terminated 
at  the  end  of  the  distance  called  for. 

Mizell  v.  Simmons^  71)  N.  C,  182,  cited  in  tho  ff>rmer 
opinion  of  this  Court  must  be  overruled  or  the  former 
opinion  sustained.  This  op  nion  was  simply  cited  in  the 
former  opinion  of  the  Court,  and,  as  that  opinion  has  not 
been  satisfactorv  to  the  counsel  of  defendant,  we  feel  called 
upon  to  make  some  (flotations  from  this  well-considered 
opinion,  bearing  directly  on  the  point  under  consideration 
in  this  case. 

*'  A  call  in  a  grant  for  a  line  beginning  at  the  mouth  of 
a  gut  supposed  to  be  J.'s  bounds,  running  along  his  sup- 
posed  line  south  300  poles  in  the  pociosin  to  or  near  the 
head  of  Speller's  creek,  &c.,  indicates  that  there  was  no 
established  or  known  line^  and,  the  course  and  distance 
being  certain  within  themselves,  must  govern." 

'*  In  such  case  tlie  calls,  being  from  an  established  corner, 
south  300  poles  to  the  pocosin,  to  or  near  the  head  of  Spel- 
ler's creek,  the  course  and  distance  must  prevail,  without 
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beinjj^  controlled  by  the  words  to  or  near  the  head  of  Spel- 
ler's creek."  "  In  such  a  case  it  was  unneceB6»irv  as  a 
matter  of  fact  to  ascertain  where  was  the  head  of  Speller's 
creek,  because,  as  a  matter  of  law,  the  terminus  of  tlie  line 
was  at  the   end  of  the   course   and  distance  called   for." 

These  quotations  are  taken  from  the  head  note  in  Miztll 
V.  SiTThTnons,  and  sustain  the  view  taken  in  the  opinion 
that  the  call  of  360  chains  south  to  a  stake,  aujypoaeii  to  be 
in  Stoklev  Donelson's  line,  cannot  be  used  to  control 
course  and  distance,  which  is  considered  certain  in  the 
absence  of  something  more  certain  ;  and  we  see  from  the 
authorities  cited  that  this  supposition  contended  for  by 
defendant  is  not  more  certain — is  not  certain  at  all.  This 
might  end  this  examination  of  defendant's  petition  to 
rehear. 

But  we  have  said  there  was  another  infirmitv  in  the 
claim  of  defense :  That  defendant  had  not  established 
Stoklev  Donelson's  line  at  the  point  where  he  claims  thcv 
intersect.  And  this  leads  us  to  a  short  review  of  what 
was  said  in  the  former  opinion  as  to  marked  lines  ten<linif 
to  loirate  the  Stoklev  Donetson  i^rant.  We  are  somewhat 
unprepared  at  this  criticism  of  the  opinion,  when  no  >!ich 
grounds  were  taken  in  a  vigorous  dissenting  o))inion  by 
one  member  of  the  (>ourt.  But  still,  if  injustice  h*»s  been 
done  the  defendant,  bv  nci^lect  or  inadvertence  to  the  facts, 
such  wrong  should  be  corrected.  Upon  a  review  of  the 
evidence  we  find  that  a  Mr.  Gudger  and  some  other  wit- 
nesses testified  as  to  seeing  some  marks  in  former  survoys, 
about  1S56.  But  it  seems  that  11.  S.  Tweed  was  appointed 
bv  the  court  to  make  an  official  survev  of  these  lands,  and 
upon  the  trial  the  defendants  introduced  him  as  a  witness, 
and  he  testified  as  follows  :  "  I  besran  to  survey  at  Index 
28,  (see  official  plat,)  ran  east  to  29,  ran  south  to  3i), 
then    17   chains    to    31,   thence   north    5H0   chains   to   32, 
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thence  east   1680  to  23,  thence   about  600   poles  to   the 
beginning.     At   the   beginning  I  found  some  linn    ptnnipa 
on  a  branch  ;   plaintiff  was   present   and   showed    me    the 
stumps;   one  stump    IJ    feet   through,   and   logs   in  what 
looked  like  a  spring.     I  reversed  the  line  and  ran  to  north 
2-^,  and  found  same  land,  marked  about  5  or  6  years  old  ; 
from  23  we  ran  west  to  22,  and  plaintiff  said  that  he  and 
I.  N.  Ebbs  had  run  these  lines,  and   ran   them   about  as  I 
ran,  and  showed  me   marks   thev    made,  and  I  understood 
that  he  said  they  were  tracing  the  Donelson  grant  ;  found 
no    land-marks,  except  marks   made  by  Brown  and  Ebbs  ; 
this  line  crossed  Spring  creek."     We  therefore    feel    fully 
authorized  to  sny  that  not  a  single   marked    tree  is  shown, 
going  to  establish  the  Donelson  grant,  unless  it  is  to  estab- 
lish   the    beginning    corner.     The  defendant    claims  that 
the    Blount  grant    extends     to    an     east    and     west    line, 
between  22  and  23,  some  20  miles   long,    where  no  tree  or 
anvthin«c  else  was  found  at  either  22  or  23,   establishing:  a 
corner,   and    not   a    marked    tree   was   found  on    the   line, 
except   a  few    made    by    Ebbs  five  or  six  \ears  ago.      And 
this  is  the  mathematical   line  that  plaintiff  ch»ims   should 
govern  and  control  the  call  in  the  Blount  grant,  and  carry 
it  a  mile  and  a  quarter   further,   after    the   distance    gives 
out.      The  case  of  Cr;/T*o/i  v.  McCrary^  supra^   relied  on  by 
defendHUts,  is   so   different  froni  the  case  before  the  (^onrt 
that  it  hardly  seems  necessary  to  distinguish  them.      That 
is  the  case  where  the  Court,  Pearson,  (L  J.,  delivering  the 
opinion, s})eaks  of  the  mathematical  line.     But  that  opinion 
is  put  on  the  ground  that  the   corners    at.  both  ends  of  the 
line  were  known,  and  there  was  nothing   to  do  but  to  run 
a  straitjht  line  between   these     known     Ci)rners.      In     that 
case,  the  plaintiff  claimed  under  a  grant  for  three  hundred 
acres  and  the  defendant   claimed  under  a  junior  grant  for 
loo   acres,    but   calling   to   commence  on  and   to  run  with 
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plaintiflTs  line.  Tliis  being  so,  the  Court  properly  held 
that  defendant's  land  ran  to  and  with  plaintiflTs  line. 
That  is  not  onr  case. 

The  former  opinion  of  the  Court  has  been  criticised  for 
indulging  in  some  speculation  as  to  the  history  of  what  is 
known  and  called  speculation  grants.  And  it  was  inti- 
mated that  the  Court  was  not  disposed  to  give  these  spec- 
ulators the  same  measure  of  justice  that  it  gives  others. 
We  do  not  think  the  Court  is  justly  liable  to  this  criti- 
cism. We  have  no  idea  that  there  is  a  single  member  of 
this  Court  who  would  not  give  such  speculators  every  foot 
of  land  they  thought  them  justly  entitled  to,  and  not  one 
of  them  who  would  give  them  a  foot  more.  All  we  know 
about  the  titles  in  this  case  is  from  deeds  and  grants  oflfered 
in  evidence.  The  pi ainti AT  offered  a  grant  dated  in  1S90, 
which  is  admitted  covers  the  land  he  claims.  The  defend- 
ant then  offered  a  grant  to  Blount  in  1795,  a  grant  to 
Stokley  Donelson  in  1790,  and  a  deed  from  Sawyer  to 
William  Johnston,  and  we  suppose  the  defendants  claim 
\indor  Johnston  or  his  heirs. 

What  wo  said  amounts  to  no  more  than  had  been  said 
by  this  Court  before.  In  Cherry  v.  Slade^  3  Murphy,  82, 
Taylor,  C.  J.,  delivering  the  opinion  of  the  Court  said  : 
^'  In  many  cases,  surveys  were  in  no  otherwise  made  than 
upon  paper."  This  was  said  in  reference  to  early  grants. 
And  in  the  case  of  Literary  Board  v.  Clark  ^  9  I  red.,  58, 
RuFFiN,  C.  J.,  delivering  the  opinion  of  the  Court,  in 
t^peiiking  of  the  omission  in  a  plat  to  note  a  water-course 
called  for  in  the  grant,  said:  "The  omission  renders  it 
highly  ])robable  that  tlie  plat  was  made  without  actual 
survey,  and  thus  deprives  it  of  whatever  credit  it  might 
otherwise  be  entitled  to."  This  w^as  the  view  presented 
in  the  opinion  heretofore  rendered,  that  in  all  probability 
tl»e  Blount  grant  and   Uonelson  grant  were   both    located 
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>«'ithoiit  an  actnal  survey,  and  were  therefore  not  entitled 

to  the  credit  they  might  otherwise  be  entitled  to.     What 

is  i\  boundary  is  a  question  of  law  for  the  court,  and  where 

this  boundary  is   is  a  (question  of  fact  for  the  jury.     Jonea^ 

V.  Bunker^  S3  N.  C.,326;  Burnett  v.  Thompson^  13  Ired., 

379;   Marshall  v.  7^i*Ae?r,  1  Jones,  111  ;   Clark  v.   Wagoner^ 

TO  N.  C,  706.     We  are  of  the  opinion,  from  the  evidence 

in  this  case,  that  the  court,  as  a  matter  of  law,  should  have 

instructed  the  jury  that  the  stake — the  imaginary  point — 

a:  which  the  360  chains  give  out,  on  the  line  soutli  from 

the  beginning  corner  on  the  birch  on  the  south  side  of  the 

river  opposite  the  painted  rock,  was  the  south-west  corner 

of  the  Blount  grant,  and  that  the  line  ran  east  from  that 

point.     This  was  substantially  the  plaintitt^'s  prayer    for 

instruction,    whicli    was   refused.      There   was    error,    and 

defendant's  petition  is  denied. 

Error. 

AvEKY,  J.  (dissenting):  The  two  calls  in  the  grant  to 
John  Gray  Blount,  offered  by  the  defendant,  and  which  gave 
rise  to  the  controversy,  were:  "South  360  chains  to  a  stake 
supposed  to  be  in  Stokley  Donelson's  line,  thence  with 
his  line  390  chains  to  his  north-east  corner."  The  learned 
judge  and  experienced  real-estate  lawyer  whu  tried  the 
case  below  was  asked  to  instruct  the  jury  that  those  two 
calls  taken  together  were  too  vague  and  uncertain  to  vary 
course  and  distance,  and  should  therefore  have  been  run 
360  poles  from  the  admitted  beginning  at  Paint  Rock,  and 
thence  east  from  the  point  where  the  distance  gave  out,. 
390  poles.  Instead  of  complying  with  thci  request  the 
judge  told  the  jury  that  the  first  call,  "360  chains  to  a 
stake  near  Stokley  Donelson's  line,"  standing  alone  and 
of  itself  could  not  be  extended  beyond  the  actual  distance^ 
and  therefore  if  counsel  for  the  defendant  contended  that 
it  should  have  been  extended,  that  question  was  not  raised 
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by  the  appeal.  But  the  judge  did  instruct  the  jury  that, 
construing  the  second  call  with  the  first,  if  they  considered 
the  evidence  sufficient  to  locate  the  Donelson  line,  as  one 
that  had  been  run  and  marked,  or  that  it  was  susceptible 
of  being  located  with  mathematical  certainty  by  running 
from  known  points,  then  the  second  call  would  run  from 
the  end  of  the  first  to  the  nearest  point  on  the  Donelson 
line,  and  with  it  east  three  hundred  and  ninety  poles. 

Pretermitting  the  inquiry  as  to  the  sufficiency  of  the 
evidence  submitted  to  the  jury  to  determine  whether  there 
was  either  a  marked  or  a  mathematical  line  of  the  Stoklev 
Donelson  survey  located  so  that  an  extension  of  the  first 
line  from  the  end  of  the  distance  ('360  poles)  would  inter- 
sect it,  we  are  confronted  at  the  outset  with  the  question 
whether  the  first  and  second  call,  construed  together, 
ought  to  have  been  run — as  his  Honor  told  the  jury — to  such 
line,  if  established  satisfactorily  to  them  in  either  way. 

1.  Addressing  the  argument  to  this  point  first,  we  will 
find  that  our  Reports  furnish  a  long  line  of  authoritie*^ 
bearing  directly  upon  it  and  beginning  as  far  back  as  the 
Conference  Reports,  when  the  land  law  of  North  Carolina, 
in  its  formative  period,  was  shaped  by  jurists  whose  good 
judgment  and  practical  knowledge  of  surveying,  as  well 
as  clear  apprehension  of  legal  principles,  fitted  them  in  an 
eminent  degree  for  the  task  of  adaptiiig  the  expansive 
princnples  of  the  common -I  aw  to  a  new  subject  in  a  new 
country. 

In  the  early  case  of  Doe  on  the  demLse  of  Sandifer  v. 
Foster^  1  Hay.,  283,  the  call  next  to  the  last  of  a  deed  was 
for  a  white  oak,  (which  stood  a  half  mile  from  the  river,) 
and  the  last  call  was  '*  thence  along  the  river  to  the  begin - 
nintr."  The  Court  held  that  the  line  should  be  extended 
fronj  the  white  oak  a  half  mile,  and  then  run  with  the 
river  to  the   beginning,   though    by  «o  running,  instead  of 
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directly  from  the  white  oak  to  the  beginning,  a  large  addi- 
tional area  of  land  woald  be  embraced  in  the  patent,  and 
the  reason  given  was  that  it  had  always  been  thus  uni- 
forinlv  decided  in  this  Court. 

In  Hartsjield  v.  Westhroook,  1  Hay.,  258  (297),  the  call 
was  from  a  tree  not  at  a  swamp  to  another  not  at  the 
swamp  down  the  swamp  to  the  begiiming.  The  Court 
declared  the  true  line  to  be  to  the  swamp  from  the  first 
tree,  then  with  the  swamp  to  a  point  opposite  the  sec- 
ond tree.  The  two  cases  last  mentioned  are  cited  with 
approval  in  Baxter  v.    Wihon^  95  N.  C,  137. 

This  principle  is  familiar  to  layman  and  lawyer  in  the 
practical  application  of  it  upon  which  a  call  from  one  cor- 
ner tree  to  another  on  the  bank  of  a  stream  runs  ad  Jilum 
aquw  to  a  point  opposite  the  corner  called  for  and  then 
to  it  by  a  course  at  a  right  angle  with  the  general  direc- 
tion of  the  stream  between  the  two  points. 

The  rule  laid  down  in  the  early  case  of  Bradford  v. 
mil^  2  Hay.,  30  (22),  was  that  courses  and  distances  must 
be  observed  except  where  a  natural  boundary  is  called  for 
and  shown,  or  when  marked  \ine»  a,ud  corners  can  he  shown 
to  have  been  made  at  the  original  survey. 

When  the  call  is  from  one  known  corner  to  another,  by 
a  certain  course  and  distance  '*  but  with  "  a  certain  public 
road,  the  line  must  be  varied  from  course  and  distance  so 
as  to  run  to  and  with  the  public  road  ;  and,  as  between  two 
branches  of  the  road,  it  is  for  the  Jury  to  determine  which 
was  the  public  road  when  the  deed  was  executed.  Hough 
v.  Horn^  4  D.  «k  B.,  228.  A  striking  instance  of  the  rule 
requiring  an  offset  to  be  made  to  intersect  with  and  run 
with  marked  lines  in  order  to  fulfill  all  of  the  descriptions 
of  a  deed,  is  found  in  Blount  v.  Benbitry^  2  Hay.,  542 
(353),  where  the  call  was  running  south  85  east  with 
Beasley's  and  Blount's  lines,   Blount's  line  being  located 


880  IN  THE  SUPREME  COURT.  [118 


Brown  v,  Housk; 


51  poles  north  of  and  parallel  with  the  other.  The  Court 
held  that  it  should  be  run  with  Beasley's  line  till  it  gave 
out,  and  then  31  poles  to  lienl)ury'8  line  and  with  it, 
Judge  Hall  giving  as  a  reason  that  there  '*  had  been  many 
decisions  in  this  country  which  warrant  a  departure  from 
the  line  described  in  a  deed  or  patent,  to  follow  a  marked 
line  which  the  jury  have  good  reason  to  believe  was  the-  true 
one^  The  doctrine  of  filling  as  nearly  as  possible  all  of 
the  descriptions  is  founded  upon  the  familiar  rule  that  a 
contract  should  be  so  construed  as,  if  possible,  to  give  efl*ect 
to  all  of  its  provisions,  and  is  commended  in  its  applica- 
tion to  questions  of  boundary  in  Shaffer  v.  Hahn^  111  X. 
C,  1,  and  Buckiier  v.  Anderson^  Ihid.,  572.  Another 
case  exactly  on  all  fours  with  this,  and  in  which  the  Court 
cited  and  approved  Blount  v.  Benbury^  supra^  was  Fruit 
V.  Brower^  2  Hawks.,  337.  There,  the  call  which  gave 
rise  to  the  controversy  was  from  a  marked  corner,  a  black 
oak  "along  said  old  line  (Thomas  Williams')  west  to  a 
stake  in  McGee's  line."  The  court  below  instructed  the 
jury  that  the  line  extended  to  Thomas  Williams'  old  line, 
wherever  that  was,  notwithstanding  the  black  oak  corner 
and  a  line  marked  from  it  in  the  proper  direction,  and  this 
ruling  was  atKrmed.  The  eflect  there  was  to  locate  the 
line  by  running  from  the  black  oak  about  twenty  poles  at 
a  right  angle  to  it,  (as  it  is  here  proposed  to  run  to  the 
Donelson  line,)  and  thence  with  the  Thomas  Williams 
line  so  as  to  increase  the  acreaire  embraced  in  the  tract  bv 
this  departure  from  the  course  about  one-fourth.  A 
glance  at  the  calls  of  the  Blount  grant  will  show  that  the 
pro})ortional  increase  in  this  case  is  not  in  any  aspect  of 
the  evidence  one- third.  The  two  last  cases  are  cited  in 
Dobson  v.  Whinenhant^  101  N.  C,  048.  A  deed  of  con- 
veyance is  an  executed  contract,  and  in  its  interpretation 
we  must  begin  with  the  admission   that  the  description,  if 
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.,  is  so  far  ambiguous  as  to  require  parol  testimony 
t  to  the  thing."  Safret  v.  Hartman^  7  Jones, 
here  the  calls  are  conflicting  the  courts  incline 

0  adopt  that  which  is  the  more  certain,  following 
amenta!  principle  upon  which  the  whole  of  the 
evidence   is  founded.     Hence,   in  the   absence   of 

a  line  and  corners  actually  run  and  marked  and 
pon  by  both  of  the  parties  when  they  entered  into 
ract,  a  call  for  a  Tiatural  object  is  deemed  more 
han  course  or  distance,  and  when  identified  will 
)oth.     In  McPhail  v.  Gilchrist^  7  Ired.,   Ifii),  the 

calls  of  the  deed  were  "  thence  north  87  west 
s  to  a  hickory,  thence  the  course  of  the  swamp  to 
fininor."  The  distance  sjave  out  nine  chains  and 
s  from  the  swamp,  aiid  there  was  no  hickory  found, 
its  previous  existence  at.  any  place  shown.  This 
>proved  of  the  (charge  of  the  judge  that  the  line 
extended  to  the  swamp,  (just  as  in  this  case  to 
I's  line,)  and  thence  to  the  beginning.  Hurley 
in^  1  D.  tfe  B.,  425;  Lynch  v.  Alle?i^  4  Dev.,  62; 
V.  Ches7iutt^  /hid,,  335  ;  Stapleford  v.  Brinson^  2 

1  ;  McPhail  v.  Gilchrist^  supra  ;  Literary  Board  v. 
Ired.,  58 ;  Spruill  v.   Davenport^    1    Jones,  203  ; 

V.  Simmons^  7  Jones,  541  ;   Strickland  v.   Draw- 
N.  C,  315;  Brittain  v.  Daniels,  94  X.  C,  781  ; 
d  V.  Stepp,  100  N.  C,  212. 

It  is  undeniably  true,  as  the  authorities  cited  and 
hich  might  be  added,  show,  that  the  call  thence 
►kley  Donelson's  line  would  prolong  the  first  line 
ould  intersect  that  line,  and  then  run  with  it,  if  it 
established  to  the  satisfaction  of  the  jury,  we  are 
to  the  discussion,  first,  of  the  question  whether  the 
elow  erred  in  holding  that  there  was  evidence, 
le  defendant  had  a  risjht  to  demand  should  be  sub- 
18—56 
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mitted  to  the  jury  as  tendino:  to  show  the  existence  of  the 
old  marked  Donelsoii  line  ;  and  that,  if  tlie  jury  believed 
it  was  ascertained,  as  contended  by  the  defendant,  they 
should  locate  the  second  call  by  running  from  the  end  of 
the  call  for  360  chains  to  it,  and  then  with  it.  The  Court, 
in  the  opinion  in  the  former  case,  was  not  advertent  to  the 
testimony  offered  to  show  the  line  of  the  Donelson  tract, 
to  which  defendant  contends  that  the  line  of  the  Blount 
grant  extends.  A.  M.  Gudger  testified  that  he  was  pres- 
ent when  Blackstock  ran  the  Stokley  Donelson  line  from 
the  line  trees  (which  are  called  for  as  dogwood  in  the  third 
call,  of  the  Blount  grant).  He  testifies  that  Blackstock, 
a  surveyor,  in  the  year  1856,  blocked  a  linn  tree  at  the 
point  now  claimed  by  defendant,  to  be  the  Stokley  Don- 
elson corner,  and  the  marks  corresponded  by  count  with 
the  date  of  the  Donaldson  i2:rant.  He  further  testifies  that 
Blackstock  the  surveyor,  and  Job  Massey,  both  now  dead, 
told  him  the  linns  were  the  corner.  A.  M.  Gudger  testified 
that,  in  running  from  those  trees  275  chains  north,  to  the 
north-east  corner,  (called  for  in  the  Blount  grant,  and  thence 
along  the  line  of  the  Donelson  tract,  which  the  defendant 
insists  he  has  so  located  as  to  extend  his  line  to  it,)  he  and 
Blackstock  found,  40  years  ago,  old  marked  line  trees  ou 
that  north  line.  Dr.  Reynolds  testified  that  he  had 
always  heard  the  point  now  spoken  of  by  Gudger  as  the 
linn  corner  called  the  Stokley  Donelson  beginning  cor- 
ner, and  that  he  ran  the  Donelson  deed  from  it  north, 
and  then  along  what  is  the  north  line,  with  which  defend- 
ant claims  to  run  east,  and  found  "  old  marks — verv  old  "' 
along  the  line.  Robert  Justice  testified  that  one  Davis, 
now  dead,  showed  him  the  linn  stumps,  and  said  that  was 
the  Donelson  corner,  and  that  the  place  was  called  by 
some  the  "  Reynolds  Camp,"  and  by  some  "  Puncheon 
Camp,''  by  both  of  which  descriptions  its  location  is  indi- 
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the  grant,  and  that  the  place  corresponded  with 

,  in  that  it  was  near  a  spring.     In  running  from 

so  pointed  out,  it  seems  that  Justice  also  found 
ed  trees  that  Davis  said  were  the  linn  trees  of 
jlson  grant,  hut  his  testimony  is  not  given  very 
stated  very  clearly  upon  that  subject.  Tweed, 
surveyor,  ran  fronj  a  linn  stunjp  near   a  spring, 

him  as  the    beginning  corner    of  the  Donelson 

the  plaintiif.     lie  found  no  marks. 

contended  that  the  testimony  that  a  stump  was 
hich  was  reputed  to  be  a  corner  was  not  evidence 
the  jury.  In  Murray  v.  Spencer^  88  N.  C,  357, 
Bid  that  a  stump  without  a  mark  upon  it,  but  which 
I  pointed  to  as  a  corner  by  reputation  for  30  years, 
e  evidence  that  a  line  had  been  run  corresponding 

first  call  of  the  grant,  from  that  stump  as  a  begin- 
d  citing  Icehour  v.  Rives^  10  Ired.,  250,  (where  he 

very  point  was  decided,)  elustice  Ruffin  added  : 
lUst  of  necessity  be  so,  or  else  the  very  flow  of  time, 
lould  give  sanctity  and  security  to  titles,  will  ulti- 

undermine  them  by  destoying  the  perishable 
lenominated  as  their  boundaries  and  removing  the 
s  ac([uainted  witli  the  localities."  There  being 
idence  of  marked  lines,  the  question  was  properly 
5d  to  the  jury,  and  if  they  found,  even  upon  evidence 
ation,  that  there  were  old  marked  line  trees  along 
elson  line  as  contended  by  defendant,  and  believed 
icated  the  location  of  tl)e  true  Donelson  line,  the 
)  of  the  Blount  grant  should  have  been  extended, 
stions  of  boundary,  marked  lines  or  trees  are  more 
ban  course  and  distance,  and  should  control  them."" 
!  V.  Massey^  3  Hawks.,  91.     Judge  Hknokkson  said 

case:  '' Whether  they  (the  lines  called  for  by 
t  patents)    proved    that    marked   trees    were   once 
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there,  18  an  inference  of  fact  that  belona:s  to  the  jury If 

such  were  not  the  law,  most  of  our  patents  would  change 
their  locality,  as  our  marked  trees  decayed,  and  as  our 
proofs  direct  of  their  having  once  stood  there  were  lost." 
Tlie  reasoning  in  that  case  would  have  justified  the  court 
below  in  telling  the  jury  that  they  might  infer  the  location 
of  the  line  of  an  adjacent  tract  when  a  survey  of  it  from 
known  points  fixed  the  location  of  such  line.  The  earlier 
cases  of  Reddick  v.  Leggat^  3  Murphy,  529 ;  Orbison  v. 
Morrison,  Id.,  551 ;  and  Tate  v.  Greenlee,  Id.,  550,  all  eon- 
cur  upon  the  point  that  where  there  is  any  evidence  tending 
to  establish  the  location  of  a  line  it  is  the  province  of  the 
jury  to  determine  where  it  is,  and  it  is  error  in  the  court 
to  express  an  opinion  as  to  its  location.  There  being 
evidence  of  the  existence  of  a  marked  line,  the  judge 
properly  left  the  jur}^  to  determine  its  suflSciency  to  estab- 
lish the  \u\e. 

llow  is  a  mathematical  line,  or  one  that  can  be  estab- 
lished "  with  mathematical  certainty,"  (which  tlie  trial 
judge  properly  held  to  be  synonymous)  to  be  defined  t  Evi- 
dently ''  mathematical  "  is  used  in  the  sense  of  "demon- 
strable  bv  the  use  of  mathematics,"  or  bv  the  rules  of 
survevin«r.  which  is  a  branch  of  the  science  of  mathematics. 
The  question  as  presented  by  the  learned  reporters  in 
Bechion  v.  Chesnntt^  suj>ra,  was  whether  a  branch  as  a 
distant  natural  object  was  to  be  followed  "  in  preference 
to  the  mathematical  description  by  course  and  distance." 
Id  certvfn  eat  quod  cert  inn  reddi  poteist  is  the  maxim 
which  furnishes  the  test  of  the  sufficiency  of  a  description 
in  a  deed  of  conveyance  ;  (Mann  v.  Taylor,  4  Jones,  273) 
and  hence  where  there  is  a  single  corner  .which  can  be 
identified  and  located,  the  surveyor  can  run  from  that, 
when  the  course  and  distance  of  other  calls  are  given,  and 
establish  the  location  of  all  the  other  lines  and  corners  by 
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ithematical   desc^ription  of  course  and   distance." 
athematical   axiom  that  two  points  establish   the 

of  a  line  and  that  two  points  at  either  end  being 
ed  will  locate  the  whole  line.  But  it  is  equally 
atic  truth  that  one  of  five  or  six  corners  being 
nd  the  distances  of  every  call  given,  a  tract  of  land 
?ated  with  mathematical  certainty,  that  being  * 
in  law  as  certain  which  can  be  made  certain  bv 
y.  Hinchey  v.  Nichols,  72  N.  C,  66.  "  The  line 
•  tract,  which  is  called  for  controls  course  and  dis- 
ng  considered  the  more  certain  description,  and  it 
difference,"  says  Pkarson,  J.,in  Corn  v.  McCrary^ 
it  p.  499,  "  whether  it  is  a  marked  or  unmarked  or 
ical  line,  (as  it  is  termed  in  the  v,Hse^)  prooided  it 

that  is  called  for  !^^  But  it  is  contende<l  «hat  no 
[lathematical  line,  within  the  rule  laid  down  hv 
J.,  unless  both  ends  of  it  are  located.  This  conten- 
;ed  upon  the  idea  that,  in  a  single  case  where  tlie 

line  was  held  sufficient  as  a  mathematical  line, 
»rners  at  either  happened  to  be  proved.  But 
\on   sequitur.     In    Corn   v.  McCrary^   there   was 

tending  to  show  a  chestnut  corner  at  one  end  of 

6,  just  a-%  there  was  evidence  in  our  case  from 
jury  might  have  found  one  marked  corner  of 
liar  line  called  for.  If,  however,  the  jury  believed 
ne  corner  was  located  where  Gudger  testified 
stock  blocked  the  tree,  and  where  the  location 
3y  so  much  hearsay  testimony  and  by  rej)utationi 
ed  by  the  proximity  of  the  spring  called  for, 
ourse  and  distance  of  every  line  being  given, 
or,  under  the  maxim,  id  certuvi  ei<t  quod  artum 
Ht^  could,  by  a  survey  niade  actrording  to  the 
rihed  in  every  mathematical  treatise  on  survey- 
tscertained  witli  absolute  certain tv  the   location 
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of  the  lines,  and  thereby  have  ''fitted  the  description  to 
tlie  thing."  Who  has  arbitrarily  prescribed  the  rule  that 
a  line,  located  by  the  two  points  admitted  to  be  at  each 
end  of  it,  is  any  more  a  mathematical  line  than  when  the 
two  ends  are  ascertained  by  measuring  the  known  distance 
from  other  known  objects,  and  from  each  other  i  Both 
lines  are  located  upon  mathematical  axioms  and  with 
mathematical  certainty. 

In  the  former  opinion  the  Court  was  inadvertent  to  the 
law  as  well  as  the  facts  in  holding  that  the  number  of 
acres  included  in  the  boundary  as  run,  upon  the  different 
theories  of  the  parties,  could  be  considered  by  the  jury, 
much  less  by  the  court,  in  coming  to  a  ciujclusion  as  to  the 
location.  At  most,  quantity  was  but  a  circumstance  to 
be  considered  by  the  jury  for  what  they  deemed  it  worth, 
not  by  the  court  us  conclusive  of  the  location  of  a  line  as  a 
question  of  law.  Wluit  are  boundaries  is  a  question  of 
law.  Where  they  are  to  be  located  by  quantity  or  other 
competent  evidence  is  to  be  determined  by  the  jury.  *•  If 
one  grant  to  S.  S.  1,000  acres  and  no  njore,  according  to 
certain  lines  and  include  2,00o  acres,  (said  the  Court  in  Bed- 
dick  V.  Leggatij  supra ^)  the  2,000  acres  pass,  because  the  bnts 
and  bounds  are  more  certain  than  the  quantity.''  So  the 
buts  and  bounds,  if  fixed  by  the  jury  (us  it  was  their  prov- 
ince to  do)  so  as  to  extend  to  the  Uonelson  line,  are  more 
certain  than  quantity,  and  u})on  that  i)rinciple  must  control. 
In  Miller  v.  White,  Taylor's  Rep.,  3o0,  (  Battle's  Ed.,  135,) 
a  line  ealling  for  40  poles  was  held  to  be  properly  located 
by  t'Xtending  it  40  poles  fuither,  or  double  the  distance,  to 
reach  a  line  called  for.  In  Johnston  v.  House,  2  Hay.,  30 1, 
though  it  appeared  that  the  surveyor  made  his  certificate 
extending  a  line  only  80  poles  instead  of  160,  when  he  had 
made  a  line  in  his  certificate,  in  order  to  reduce  the  acre- 
age from  712  to  that  called  for,  (640  acres,)  the  Court  held 


V.  C]  FEBEUARY    TERM,    1896.  SS7 


Brown  v.  Housk. 


lat  the  line  was  properly  extended  to  the  marked  corner 
160  poles.  Numberless  instances  can  be  shown  where 
e  acreage  was  proved  to  have  largely  exceeded  that  called 
\  yet  no  instance,  t-x<!ept  in  the  opinion  in  this  case,  can 
found,  where,  in  asnit  between  private  parties,. course 
i  distance  have  been  declared  bv  the  Court  sufficient  in 
'  to  control,  instead  of  a  call  for  a  natural  boundary, 
a  patentee  should  hold  too  many  acres.  Whether  the 
^e  has  been  defrauded  is  not  a  question  to  be  considered 
"ttling  conflicting  claims  of  individuals  involving  the 
tion  of  boundaries.  If  the  courts  are  to  determine, 
-e  the  testimonv  is  conflictinci:,  whether  a  given  bound- 
ncludcs  a  reasonable  number  of  acres,  how  can  coun- 
dvipe  clients,  when  the  calls  of  a  grant  happen  to 
de  more  than  the  number  of  acres  specified  i  It  is 
r  that  the  law  should  be  wrong  than  uncertain. 
t  there  are  two  other  reasons  whv  (luantitv  should  not 
isidere  1  in  this  ca^o :  First,  thB  land  inside  of  the 
ary  whicli  had  been  granted  by  older  patents  was 
siv  excepted,  and  the  area  of  that  is  left  bv  the 
ce  uncertain,  though  the  burden  was  upon  the 
fi'  to  show  fraud,  if  it  was  competent  for  hini  to 
t.  In  the  second  place,  it  was  in  evidence  that  the 
>r  made  a  mistake  in  running  another  line  that,  if 
L*<1,  would  have  extended  the  call  east  ♦5()(>  chains, 
oarer  to  the  line  claimed  bv  the  defendant  to  be 
>nV  line,  and  would  have  reduced  the  acreage  cor- 
ingly.  For  the  reasons  given  the  charge  of  the 
dow  was  not  erronet)us,  and  the  judgment  ought  to 
^n  afiiriiied. 
:,  J.  :       I  concur  in  the  dissenting  opinion. 
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STATE  on  relation  of  BLUFORD  TILLERY,  Treasurer  of  Madi- 
son County  V.  C.  B.  CANDLER,  Sheriff,  et  al. 

Practice — Amendment — Discretion    of  Judge — Tax   Col- 
lectof — School  Taxes — A ccoiin  ting — Pleading — Appeal, 

1.  Where  the  character  of  the  claim  or  demand  constituting  the 

cause  of  action  is  not  substantially  changed  thereby,  an 
amendment  adding  the  name  of  a  party  rests  in  the  discre- 
tion of  the  trial  j  udge,  and  is  not  reviewable  on  appeal.  ( Tht 
Code,  Sec.  273.) 

2.  The  county  board  of  education  having  been  abolished  by  Sec- 

tion 2,  Chapter  4«39,  Acts  of  1895,  and  their  duties  transferred 
to  the  board  of  county  commissioners,  rendered  necessary 
and  proper  a  change  in  the  relator  in  an  action  brought  by 
the  treasurer  of  acounty  against  a  sheriff  who  had  defaulted 
in  settling  for  the  school  taxes  of  the  county. 

3.  All  the  school  taxes  are  included  in  the  accounting  to  be  made 

between  the  county  treasurer  and  the  sheriff,  and  for  the 
failure  to  pay  over  such  taxes — whether  exclusively  school 
taxes,  or  of  that  part  collected  for  county  purposes— the 
sheriff  is  liable  for  the  statutory  penalty  of  $2,500. 

Civil  action,  pending  in  Madison  Superior  Court,  and 
lieard  on  complaint  and  demurrer  belbre  liohinson^  «/.,  at 
Chamhers^  on  *M\  October,  1895.  The  action  was  against 
the  defendant  Candler  and  the  sureties  on  his  otHeial  bond 
as  collector  of  the  school  and  other  taxes  of  Madison  County 
and  was  brought  in  the  name  of  the  plaintiff  as  Treasurer  of 
said  county.      One  cause  of  demurrer  was  as  follows: 

"  The  complaint  shows  that  the  suit  was  brought  for  an 
alleged  deticiency  in  paying  o\er  the  school  fund  by  the 
said  C.  B.  Candler,  Sheriff,  and  the  suit  should  have  been 
brought  up"n  therelation  of  the  County  Beard  of  Education 
for  and  in  behalf  of  the  State,  instead  of  the  State  of  North 
Carolina  on  relation  of  Bin  ford  Tillery,  Treasurer  of  Madi- 
son  county." 


J 
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rt  sustained  this  ground  of  demurrer,  and 
ive  to  plaintiff  to  amend  by  adding,  as  one  of 
5  in  the  action,  the  Board  of  Commissioners  of 
uinty,  for  the  reason  that  the  office  of  county 
lucation  was  abolished  by  Sec.  2,  of  Chap.  439, 
lie  Laws  of  1895,  and  the  powers  and  duties  of 
y  Board  of  Education  were  devolved  upon  the 
ounty  Commissioners  of  the  several  counties  of 
The  court  further  granted  leave  to  the  defend- 
ver  the  complaint  within  sixty  days, 
ndant  excepted  to  the  order  of  court  allowing 
inent  and  appealed.     • 

f.  Gudffer,  Jr.,  for  plaintiff. 

S".  Lush,  for  defendant  (appellant). 

. :     The  amendment  "  adding  the  name  of  a 

o   within    the   discretion    of  the  court,  and  not 

Code.^^m,   273;   Burrell   w,  Hughes,  \\^  N. 

arrenton  v.  Arrington,  101  N.  C,  109  ;  Maggett 

lOS   N.  C,  174.     The  change  in   the   relators 

equiftite  and  proper  by  Section  2,  Ch.  439,  Acts 

•h    abolished   the  County   Board   of  Education 

ed  its  ])owers  and  duties  upon  the  County  Com- 

The  Board  of  Education  v.   Wail,  117  N.  C, 

ecided  under  the  Act  of  l8vS9,  (as  stated  in  the 

that  case,)  Section  2  of  tlie  Act  of  1895,  supra, 

effect,  by   its  terms,  till   the  first   Monday    in 

■ 

ndment  renders  it  unnecctisary  to  consider  the 

third  grounds  of  demurrer.      As  to  the  fourth 

iemurrer,  while  part   of  the  school  funds  are 

taking,  State  taxes  (Parker  v.    CommUsioners, 

l^Jt))   all    the   school   taxes  are  included  in  the 
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accounting  to  be  made  between  the  .County  Treasurer  and 
the  Sheriff,  and  for  the  failure  to  account  for  them  or  to 
pay  *di\y  balance  due  on  said  accounting,  whether  of 
school  funds  or  of  that  part  of  the  taxes  collected  for 
county  purposes,  the  defendant  is  liable  to  the  5?2,50() 
penalty.  Acts  1895,  Ch.  119,  Sec.  Ill:  Acts  1803,  Ch. 
297,  Sec.  Ill;   Acts  1881,  Ch.  326,  Sec.  113. 

No  Error. 


HENRY  W.  WOLF  &  CO.,  et   al.   v.  J.  W.  L.  ARTHUR,  et  al. 

Fraudulent  Convei/ance — Cor  nipt  Intent  of  Seller — Knowl- 
edge  of  Purchaser  itf  Seller  h  Fraudulent  Inttnt — 
Radges  of  Fraud. 

1.  A  sale  or  mortgap^e  of  property  for  a  valuable  consideration  will 

be  upheld  as  valid, thouprh  intended  by  theirrantorto  defraud 
his  creditors,  provided  it  is  not  sliown  that  the  purchaser  or 
mortgagee  participated  in  or  had  notice  of  the  fraudulent 
purpose,  or  of  such  facts  as  would  \)\\t  a  prudent  man  upon 
enquiry  that  would  lead  to  a  discovery  of  the  covinous 
purpose. 

2.  Fraud  in  law  does  not  always  necessarily   involve  a  corrupt  or 

dishonorable  intent  on  the  part  of  the  person  to  whom  it  is 
imputed  ;  and  knowledge  of  the  seller's  fraudulent  purpose 
may  vitiate  a  sale,  though  the  intent  of  the  purchaser  waste 
secure  an  honest  debt  due  to  himself. 
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I  the  trial  of  an  action  to  set  aaide  a  transfer  of  prop- 
I  fraudulent,  the  testimony  tended  to  excite  suspicion 
show  certain  badges  of  fraud,  challenging  enquiry, 
1  not  raising  an  actual  presumption  of  the  fraudulent 
f  it  was  proper  for  the  trial  judge  to  mention  the  cir- 
inces  and  to  instruct  the  jury  that  they  might  con- 
uch  circumstances,  in  connection  with  all  other  cir- 
inces,  as  bearing  upon  the  question  of  intent. 

"TioN,  yi  nature  of  a  creditor's  bill,  brout^ht  by 
ff  and  other  creditors  of  J.  W.  L.  Arthur  against 
Jier  defendants,  to  set  aside  a  sale  and  transfer 
i*  as  fraudulent,  and  tried  before  Graham^  «/., 
',  at  Spring  Terrn,  1895,  of  Madison  Superior 
Mice  it  had  been  removed  from  Swain  County, 
are  set  out  in  the  opinion  of  Associate  Justice 

•ions  sums  sued  for   were  admitted  to  be  due  by 

Arthur  ;    it    was  also  admitted  that  at  the  time 

J    of  defendant    Arthur   was  indebted    to   each 

iefendants;   one   in    the   sum    of  $700,  and  the 

he  sum    of  ^300.      It   was  admitted  that  on  or 

2Sth   day   (>f  June,  1802,  personal  property,  of 

yi  forty-seven  hundred  dollars,  was  delivered  by 

his  CO  defendants,  Collins  and  Allison,  who  sold 

and  converted    it   to  their  own  use,  and  for  the 

between  the  amounts  diie  them   by  said   Arthur 

id  property,  they  executed  to  said    Arthur  their 

payable  in  merchandise       It  was  admitted  that 

Arthur  was  insolvent   at  the  time  of  said  trans- 

e,   and  that  all  his  property,  exce})t  that  sold  to 

ndants,  was  mortgaged  to  its  full  value;    it  was 

nitted  that  defendant  Arthur  was  a  member  of  the 

hur.  Coffin  ^  (.\).,  against  whom  J.  H.  Smith  had  a 

judgment   for   the   sum    of  5^2,445,  interest  and 

I    that    execution     on    the     same    was     in     the 
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hands  of  the  sheriif  at  the  time  of  said  sale  or  transfer. 
The  plaintiff  tendered  issues,  but  the  defendant  tendered 
none.  Defendant  insisted  that  the  second  issue  should 
read  :  "  Did  defendants  Collins  and  Allison,  or  either  of 
them,  have  notice  of  such  fraudulent  intent  on  the  part  of 
defendant  Arthur  and  participate  in  the  same  I  " 

Pending  the  removal  of  the  action,  and  before  a  tran- 
script of  the  record  had  been  sent  to  JIajwood  countv, 
the  plaintiffs  examined  the  defendants  before  the  clerk  of 
the  superior  court  of  Swain  county,  under  Section  5SU, 
581,  et  seq.^  of  The  Code.  On  the  trial  tlie  evidence 
as  to  conversation  betvreen  Arthur  and  Thompson,  and 
between  Arthur  and  Welch,  and  between  Arthur  and 
New  by,  in  the  absence  of  the  other  defendants,  was 
objected  to  by  defendant.  The  court  admitted  it  only 
against  Arthur,  and  defendants  excepted.  The  same 
objection  was  made  to  conversation  between  Arthur 
and  Collins,  and  between  Arthur  and  Allison,  and  between 
<'()llins  and  Allison,  and  between  Tsewby  and  Collins  and 
Newbv  and  Allison, and  Welch  and  Allison  and  Collins,  and 
the  letter  of  Collins  to  Lockett  vfe  Co.  The  court  overruled 
the  objection,  but  told  the  jury  they  were  competent  only 
against  the  defendant  making  the  declarations  or  in  whose 
presence  they  were  made.      The  defendants  excepted. 

The  following  is  a  part  of  a  letter  of  the  defendant 
Collins,  written  to  one  of  the  plaintiffs,  and  offered  to 
show  the  i>articipation  by  him  in  the  fraudulent  purpose 
of  d  ef e n  d  a  n  t  A  r t  h  u  r . 

''  Mr.  Allison  and  I  bouj^ht  Mr.  Arthur  out  last  July 
to  secure  what  he  was  owing  us,  and  to  prevent  him 
from  beiug  closed  out  by  an  unjust  matter  that  was  com- 
ing against  him,  and  in  the  trade  I  got  some  tree  nails 
and  Insulator  pins  that  was  on  the  yard  near  Mr. 
Arthur's  mill.     Messrs.  Fry  6z  Newby  rafi    an    execution 
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jse  and  I  replevied  them  as  my  property,  bo  they 
3  instituted  suit  against  me  in  your  name  to  recover 
Glint  of  your  debt.  This  is  the  whole  matter,  as  I 
to  vou.  At  the  time  I  made  the  trade  with  Arthur, 
ot  know  lie  was  owing  you  a  cent  nor  did  I  know 
iccount  they  were  trying  to  collect  when  they  seized 
Is  and  pins.  Messrs.  Fry  &  Newby  say  that  you 
isunderstood  them  and  that    they    will    write    you 

I  shall  be  pleased  to  assist  you  in  any  way  that  I 
oh^eet  vour  account,  or  I  will  aid  them  in  any  rea- 
way.     There  is  no  firm  in  your  city  that  I    would 

render  a  favor  sooner  than  to  you,  but  I  must  be 
ough  to  say  that  I  do    not  intend   Messrs.  Fry  & 

0  collect  your  account  the   way   they    are    trying 
of  me)  as  long  as  I  can  help    it,  but  if  they   will 

tje  other  fellow,  then  I  am    with  you  and  one   of 
Roping  they  shall  be  able  to  make  the    matter 
eon,  that  you  will  not  misunderstand  my  position 
itter,  1  am  yours  truly, 

(Signed)         ''  D.   K.  Collins." 

\''elch,  witness  for  plaintiff,  testified  that  in  1892- 
eriff  of  Swain  county  that  an  execution  in  the 
II,  Smith  V.  Arthur^  Coffin  <J&  6V.,  was  placed 
ds  for  collection  ;  that  he  saw  defendant  Arthur, 

1  hini  on  what  property  he  was  going  to  levy  the 
and  he  told  him  upon  any  property  of  any  one  of 

jants  in  the  execution  he  could  find  in  the 
e  defendant  Arthur  remonstrated  with  him  and 
iiorJit  it  ought  to  be  levied  first  upon  the  land 
een  described  in  the  suit.  Witness  told  him  any 
elon^in^  to  defendants  was  liable.  It  was  then 
•lock  in  the  afternoon,  and  witness  went  to  his 
^  country.      Upon  his  return  next  morning    he- 
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went  to  the  store  of  Arthur,  Coffin  &  Co.,  and  found  all 
the  ficoods  had  been  removed  and  were  then  claimed  bv 
the  defendants  Allison  and  Collins  ;  that  the  defendant 
Collins  or  Allison  had  had  a  conversation  with  him  about 
the  Sn)ith  execution  against  Arthur,  Coffin  &  Co.,  and 
wanted  to  know  if  it  could  not  be  stayed. 

N.  B.  Thompson,  witness  for  plaintiff'  testified  that  he 
was  register  of  deeds  of  Swain  county  and  that  all  property 
of  Arthur,  not  included  in  the  case  to  Collins  and  Allison, 
was  under  mortgage. 

J.  K.  Snow,  witness  for  plaintiffs,  testified  that  he  was 
clerk  of  the  superior  court  of  Swain  county  and  that 
the  various  judgments  mentioned  in  the  complaint  and 
amendment  thereto  were  docketed  on  the  judgment  docket 
in  his  office. 

N.  Mewby,  witness  for  y)laintiflf,  testified  that  he  was  an 
attorney,  and  that  he  held  various  claims  against  Arthur, 
Coffin  &  Co.;  that  he  had  talked  with  defendant  and  Col- 
lins about  the  claims  ;  that  defendants  were  aware  of  the 
execution  in  <'ase  of  J.  II.  Smith  v.  Arthur^  Coffin  <jfc  Co.; 
That  he  was  informed  that  the  goods  were  being  removed 
from  the  store  of  Arthur,  Coffin  &  Co.  after  10  o'clock  at 
night,  that  he  went  to  said  store  about  11  o'clock  the  same 
night  and  found  defendants  Allison  and  Collins  and  their 
emj)l()yees  removing  said  goods,  and  notified  them  again  of 
his  claims  against  said  goods,  but  they  declined  to  stop  and 
removed  all  the  goods  during  the  night  and  before  the 
return  of  the  sheriflf  from  the  country. 

The  defendants  offered  no  testimony.  The  court  then 
charged  the  jury,  among  other  things,  ''  That  the  intent 
mentioned  in  the  statute  against  fraudulent  conveyances, 
refers  to  a  legal  and  not  a  moral  intent,  and  the  traud 
there    spoken  of  does   not   always     necessarily   impute   a 
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t  or  dishonorable  motive,    but  it   was   the  doing  of 
linge  as  the  law   would   not  allow  done,  that  would 
the  rights  or  interest  of  others/' 
pdauts  excepted. 

e  plaintiffs  rely  upon  the  financial  embarrassment 

uir,  the  return   of  many   executions  against  him, 

fied  ;  the  sale  of  the  goods  to  Collins  and  Allison  as 

the  sheriff  went  to  his  home   in  the  country,  after 

versation  between  him  and  Arthur  in  regard  to  the 

xecution  ;  his  going  to  Collins  to  make  a  stay  bond, 

of  the  entire  stock  of  goods  to  Collins  and  Allison 

r  removal  at   night   out   of  the  ordinary  course  of 

,    the  disproportion   between   the   amount   of  the 

Collins  and  Allison  and    the   value  of  the  goods 

1  to  them  ;  the  fact  that  the  excess  of  goods  was  to 

or  in  due  bills  of  said    Collins   and  Allison  to  be 

merchandise,  tlie  secrecv    and    haste   with  which 

ifer  was    niade  after  th-e  sheriff  left  town,  as  evi- 

"  fraud,  on   part  of  the  defendants.      I  charge  you 

are   not  of  themselves  evidences  of  fraud,  but 

fraud,  circumstances  from  which  you  may  arrive 

ent  of  the  parties,  provided  you  believe  them  to 

and  it  rests  with   you   to  decide    whether  or  not 

md  circumstances  upon  which  the   plaintiffs  rely 

established  and  what  inferenc^es  vou  draw  from 

ints  excepted. 

believe,  from  the  testimony,  that  the  defend- 
in  r,  sold,  transferred  or  assigned  the  prop- 
'ihed  to  Collins  &  Allison,  with  intent  to 
lay  or  defraud  Smith  in  the  collection  of  his  judg- 
ir^re  you  to  answer  the  first  issue*  Yes.-  " 
nts  excepted. 
vin^j;'  at  his  intent  you   may    take  into  consider- 
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atioii  all  the  circumstances  in  the  case — his  embarrassment, 
his  declarations  to  Thompson,  Welch,  Newby,  Collins  or 
Allison,  and  his  conduct  in  selling  all  the  property  he 
owned,  not  covered  by  mortgage,  as  soon  as  the  sheriff 
j2:ot  out  of  town  and  the  haste  and  secrecy  of  its  delivery, 
and  the  fact  that  the  excess  over  his  indebtedness  to  Col- 
lins and  Allison  was  to  be  paid  in  merchandise,  if  you 
believe  them  to  be  true." 

Arthur  had  the  right  to  prefer  one  cr  more  creditors  to 
the  exclusion  of  others,  and  if  it  was  only  the  natural  effect 
and  not  the  purpose  to  defeat  Smith's  execution,  or  some 
other  creditor,  the  sale  or  transfer  would  be  valid  ;  and 
YOU     should     answer   the   first   issue    ''  No."     But  if  vou 

a.  > 

believe  from  the  testimony  that  Sheriff  Welch  had  an 
execution  against  him  in  favor  of  Smith,  and  that  after  the 
sheriff  went  to  his  home  in  the  country  Arthur  sold  his 
entire  property  to  Collins  and  Allison,  as  testified  to,  before 
the  return  of  the  sheriff  with  the  intent  of  preventing 
Smith  from  ever  collecting  his  judgment  out  of  him,  then 
you  should  answer  the  first  issue  "  Ves." 

And  if  the  other  defendants,  Collins  and  Allison,  had 
notice  at  the  time  of  the  transfer  of  such  intent  on  the 
part  of  Arthur  you  should  answer  the  second  issue  •'  Yei^," 
also. 

Defendants  excepted. 

'*  If  you  believe  that  Collins'and  Allison  bought  the 
property  from  Arthur  for  the  purpose  and  intent  of  giving 
him  ease  and  favor  for  the  purpose  of  enabling  Arthur  to 
continue  in  the  use  and  enjoyment  of  the  property,  or  i( 
the  purpose  was  to  aid  the  defendant  Arthur  in  keeping 
Smith  from  collecting  his  judgment  out  of  the  property  of 
Xrthur,  and  this  was  also  the  intent  of  Arthur,  then  the 
sale  would  be  fraudulent  and  void  as  to  the  creditors  of 
Arthur." 
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Defendants  excepted.    . 

*'  Even  if  you  answer  the  first  issue  '  Yes,'  you  should 
answer  the  second  issue  '  No,'  unless  you  find  from  the 
testimony  that  defendants  Collins  and  Allison  had  notice 
of  the  fraudulent  intent  of  Arthur.  And  I  charge  you 
upon  this  issue  that,  if  the  defendants  Collins  and  Allison 
had  actual  notice  of  such  fraudulent  intent  you  should 
answer  the  second  issue  '  Yes,'  provided  you  answer  the 
first  issue  *■  Yes.'  Or,  if  vou  believe  that  Collins  and 
Allison  had  knowledge  of  such  facts  as  would  lead  any 
honest  man,  using  ordinary  caution,  to  make  further 
inquiries  whereby  the  fraud  would  be  discoteied,  they  w^ijl 
be  deemed  to  have  notice  and  yon  should  answer  the 
second  issue  '  Yes.'  " 

Defendants  excepted. 

"  Upon  this  second,  issue  the  plaintiffs  rely  upon  the 
circumstances  testified  to  in  the  written  examination  of 
the  defendants,  the  letter  of  Collins  to  W.  B.  Lockett  & 
Co.,  the  conversation  between  Collins  and  Arthur,  between 
Collins  apd  Allison  and  between  Allison  and  Arthur;  and 
it  is  for  you  to  say  from  the  evidence  whether  or  not  Col- 
lins or  Allison,  or  either  of  them,  had  notice  of  the  iraudu- 
lent  intent  of  Arthur,  provided  you  find  he  had  such 
fraudulent  intent." 

Defendants  excepted. 

*'  The  court  arrayed  the  evidence  on  both  sides,  though 
he  told  the  jury  the  defendants  had  introduced  no  testi- 
mony, but  relied  upon  the  failure  of  plaintiffs  to  make  out 
their  case;  that  the  defendants  had  the  right,  and  it  was 
a  matter  entirely  within  their  discretion,  as  to  the  manner 
in  which  they  should  conduct  their  case."  If  you  find  the 
first  issue  '  No,'  you  need  go  no  further.  The  burden  of 
proof  on    both  issues  is  upon   the  plaintiff's,  for  it  is    an 

axiom  of  the  law  that  he  who  alleges  fraud  must  prove  it. 
118—57 
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The  plaintiff  must  satisfy  you  of  the  truth  of  his  allep^a- 
tions  by  the  preponderance  of  evidence.  If  he  has  not 
done  so,  if  he  has  left  your  minds  in  doubt,  yon  must 
answer  both  issues  '  No.' 

The  jury  answered  both  issues  in  favor  of  plaintiffs. 

Rule  for  new  trial.  Rule  discharged.  Judgment  upon 
the  verdict,  appeal. 

Mr.  A.  M.  Fry^  for  plaintiffs. 

Mr.  J.  M.  Moody^  for  defendants  (appellants). 

AvEKY,  J.  :  The  issue  submitted  and  the  responses 
thereto  by  the'jury  were  as  follows: 

"  1.  Did  the  defendant  Arthur  transfer,  sell  or  dispose 
of  his  property  described  in  the  complaint  with  intent  to 
hinder,  delay  or  defraud  his  creditors  or  any  one  of  them? 
Answer,  '  Yes.'  .  • 

"  2.  Did  defendants,  Collins  and  Allison,  or  either  of  them 
have  notice  of  such  fraudulent  intent  on  the  part  of  defend- 
ant Arthur  ?     Answ^er,  '  Yes.'  " 

The  court  instructed  the  jury  that  if  they  believed  from 
the  testimony  that  the  defendant  Arthur  sold,  transferred, 
or  assigned  theproperty  described  to  defendants  Collins  and 
Allison  with  intent  to  hinder,  delay  or  defraud  Smith  in 
the  collection  of  his  judgment,  they  should  respond  to  the 
first  issue  in  the  affirmative.  Counsel  for  defendant  rested 
his  argument  mainly  upon  the  contention  that  the  finding 
upon  the  first  issue  should,  like  that  in  answer  to  the 
second,  have  been  made  to  depend  upon  the  intent  of 
Collins  &  Allison  as  well  as  that  of  Arthur.  In  a  subse- 
quent portion  of  the  charge,  the  judge  told  the  jury  in 
substance  that,  even  though  their  answ^er  to  the  first  issue 
should  be  '*  Yes,"  the  burden  would  still  rest  on  the 
plaintiff  to  satisfy  them  that  the  defendants,  Collins  and 
Allison,  had  actual  notice  of  the  fraud  or  notice  of  such 
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facts  as  would  induce  any  prudent  man  to  institute  and 
prosecute  inquiries  that  would  have  led  to  the  discovery 
by  them  of  the  covinous  purpose  of  Arthur. 

It  is  settled  law  in  North  Carolina  that  a  sale  or  mort- 
gage, for  a  valuable  consideration,  may  be  upheld  as  valid, 
thoui>:h  the  seller  or  mortgagor  intended  by  the  transac- 
tion to  delay  or  defraud  his  creditors,  where  it  is  not  shown 
that  the  puichaser  or  mortgagee  participated  in  the  fraud- 
ulent purpose.  Battle  v.  Mayo,  102  N.  C,  at  p.  440; 
Beasley  v.  Bray,  98  N.  C,  266. 

It  was  not  error  to  tell  the  jury  that  fraud  in  law  does  not 
always  necessarily  involve  a  corrupt  or  dishonorable  intent 
on  the  part  of  the  person   to  whom  it  is    imputed.       The 
knowledge  on   the  part  of  a  purchaser  of  the  seller's  pur- 
pose to  perpetrate  a  fraud  on  his  creditors  is    thus  held  to 
vitiate  a   sale,  though     the  intent   of  the  former  was  to 
secure     an    honest    debt    due    him.       While    appellant's 
counsel  did  not  abandon  other  exceptions,  they   were  not 
insisted  upon.      A  (;areful  review  and  consideration   of  the 
exceptions    discloses     no   merit  in   any  of  them.       There 
is     no    error    in    the    specific    mention    by   the   judge   in 
his  charge  of  suspicious  circumstances,  and  the  instruction 
that  the  jur>'  might  consider  them  in  connection  with   all 
other    circumstances    as    bearing    upon    the    question    of 
intent.     The   testimony  referred  to    tended  to   excite  sus- 
picion  and   to  show  certain    badges  of  fraud  which    chaL- 
lenged  inquiry  without  raising  an  actual  presumption  of  a 
fraudulent    purpose.       Bank    v.  Gilmer,   116  IS.   C,   684. 
There  was  no  error  and  the  judgnient  is  affirmed. 

Affirmed. 
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H.  N.  WELLS,  Administrator  of  J.  L.  HILL  v.  W.  C.  HILL. 

Action    on  Note — Statute   of    Limitations — Acknotrledg- 

ment — Nev)  Promise, 

1.  The  acknowledgment  necessary  to  amount  to  a  new  promise 

to  pay  a  debt  barred  by  the  Statute  of  Limitation  must 
manifest  as  strong?  and  convincinpran  intention  to  renew  the 
debt  as  if  there  had  been  a  direct  promise  to  pay  it. 

2.  A  promise  to  pay  a  debt  barred  by  the  Statute  of  Limitation 

must  not  only  be  in  writing,  extend  to  the  whole  debt,  but 
must  be  unconditional  and  to  pay  in  money  and  not  in 
something  else  of  value. 

3.  Where  the  maker  of  a  note  wrote  to  the  holder,  after  it  had  been 

barred  by  the  Statute  of  Limitations,  saying  that  he  would  not 
give  a  mortgage  as  security,  but  that  he  had  notes  on  which 
he  expected  to  realize  sufficient  to  pay  all  he  owed  ;  that  he 
expected  to  pay  every  dollar  of  the  note,  though  he  supposed 
the  holder  purchased  it  for  much  less  than  its  value,  and 
that  if  the  holder  would  give  him  time  he  would  pay  the 
note  with  other  notes  he  had  ;  Held^  not  to  be  a  sufficient 
acknowledgment  and  new  promise  to  pay  the  debt  to 
remove  the  bar  of  the  Statute  of  Limitations.  (Furchks,  J., 
dissents,  arguendo.) 

Civil  action  by  the  plaintiff  as  the  North  Carolina 
administrator  of  J.  L.  Hill,  (who  died  domiciled  in  South' 
Carolina,)  against  the  defendant  on  a  note  dated  April  27, 
.1885,  for  $3,915.86,  payable  one  day  after  date.  There 
were  endorsed  (credits  of  ^582.94  on  February  1,  1888.' 
The  ac'tion  was*  commencod  on  21st  June,  1893.  The 
defendant  pleaded  the  bar  of  the  Statute  of  Limitations. 

The  plaintiff  introduced  I>.  F.  Hill,  who,  together  with 
his  brother,  AV.  A.  Hill,  had  administered  on  the  estate  of 
their  father  (the  intestate  of  plaintiff)  in  South  Carolina, 
to  prove  an  acknowledgment  and  new  promise  by  the 
defendant,   as   containei    in    four  letters  which  lie  and  his 
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brother  received  from  the  defendant  while  they,  as  admin- 
ietrators,  were  in  possession  of  tlie  note.  One  of  the  let- 
ters is  referred  to  in  the  opinion  of  the  Court  and  copied 
in  full  in  the  dissenting  opinion  of  Associate  Justice 
FuRCHES.  The  others  were  dated,  respectively,  April  16, 
May  6,  and  July  27, 1891,  and  were  as  follows  : 

"  B.  F.  HilL 

"  Sir  :  I  wrote  you  a  note  some  time  ago  and  requested 
you  to  let  me  hear  from  you  about  the  note  that  you  have 
placed  in  the  hands  of  lawyer  for  collection. 

"  I  think  that  I  can  make  the  matter  all  right  without 
yon  bringing  suit  for  your  money.  I  have  a  good  pros- 
pect of  selling  some  mineral  land  this  spring,  and  if  I  do  I 
will  have  the  means  to  settle  off  my  note  without  any 
trouble.  T  am  corresponding  with  two  large  syndicates 
about  the  property. 

"  Write  me  at  once.  I  have  been  sick  for  ten  weeks, 
but  will  be  down  as  soon  as  I  get  straight. 

''  Yours  truly, 
(Signed)         "  W.  C.  Hill.'' 


''  B,  F,  Bill. 

*^Dear  Sir: — Yours  of  22nd  of  April  at  hand  and  will 
say  in  reply  if  you  and  Wm.  Hill  will  satisfy  the  balance 
of  the  heirs  and  trade  for  their  interest  in  the  note  due  the 
estate  it  will  oblige  nie  very  much  and  save  me  cost  and 
troul)le.  I  have  at  all  times  been  willing  to  secure  the 
debt  with  mortgage  or  otherwise  so  as  not  to  expose  my 
property  to  public  sale.  1  will  have  to  sell  some  real 
estate  to  get  the  money  anyway  and  think  it  will  bring 
more  to  sell  it  privately.  I  can  pay  you  now  »^»$,()00  or 
more  in  good  paper  with  interest,  the  notes  not  due   yet, 
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but  have  land  for  security,  if  you  will  get  up  the  rest  of 
the  claims  I  will  pay  you  and  Wni.  (8)  eight  per  cent,  on 
the  eaine. 

"  I  have  valuable  iron  ore,  you  will  see  from  the 
inclosed  letter  from  Dr.  Williams,  agent  for  the  company. 
I  think  that  I  will  effect  a  sale  with  the  company  for  a 
good  round  price  that  will  pay  all  my  debts  and  have  a 
good  surplus  left  without  selling  any  of  my  land  at  home. 
I  auj  looking  for  Dr.  Williams  any  day — if  we  should 
trade  the  money  will  be  paid  down  on  receipt  of  title. 

*'  The  company  wrote  me  on  the  tiGth  day  of  April 
about  my  ores,  and  you  can  see  that  .they  arc  after  my  prop- 
el t  v.  There  is  another  larire  syndicate  wantingr  the  same 
pro|)erty. 

"I  will  let  vou  hear  from  me  soon  aijain.  I  will  n()t  he 
down  ifntil  Williams  comes  or  I  hear  from  him. 

"  You  will  please  write  to  Mr.  Carson  and  advise  him 
on  the  matter,  and  yours  truly, 

(Signed)         '*W.  C.  Hill." 

-  p.  S._Write  soon.'' 


^'  Mr.   \\\  A.  cfe  n.  F.  Hill : 

''  I  understand  that  Mr.  (Larson  would  be  up  socui.  I 
presume,  to  bring  action  against  me  concerning  my  indebt- 
edness. If  it  will  suit  you  I  will  iirive  vou  notes  tor  the 
whole  anu)unt  I  owe  the  estate  at  any  time  you  or  Ben 
may  come  up.  I  do  not  want  to  put  my  property  np  at 
forced  sale,  for  it  would  not  bring  half  its  value  for  cash. 
I  learned  that  you  aj)praised  tny  note  doubtful,  but  I  assure 
you  that  I  can  pay  dollar  for  dollar.  I  can  give  yon  good 
notes  with  real  estate  securities.  The  real  estate  stands 
good  for  the  debt  until  paid  with  interest  from  date.  I 
will  turn  the  notes  over  to  you,  and  you  can  place  them  to 
mv  credit    when    collected.      I    am   confident   that   it   was 


I 
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throug'\  my  help  that  your  father  was  snecessfnl.  See 
Ben  and  write  me  right  away.  It  will  be  a  great  deal 
more  satisfaction  to  me  in  that  way  than  to  send  Mr. 
Carson  to  see  me.  I  can,  any  day  you  or  Ben  may  come, 
give  you  these  notes  as  I  write  you. 

"  Answer  at  once. 

(Signed)         W.  C.  Hill." 

His    Honor  ruled  and   stated    that  he    would  hold  and 
charge  the  jury  that  The  Code  of  Civil  Procedure  had  so 
changed  the  law  in  regard   to  promises  sufficient  to  repel 
the  bar  of  the  statute  that  now    a  promise,  to  have  such 
eifect,  must  be  an   express  promise  to  pay  the  debt,    and 
that  an   a^rknowledgment,  or  an  implied  promise,  is  insuf- 
ficient for  that  purpose;  that  the  evidence  in  this  case  did 
not  show  an  express  promise  to  pay  the  debt,  and  for  that 
reason  tiie  jury  should  answer  "No"  to  the  issue  submitted 
to  them  in   this  case,  to-wit :    "  Is  the  defendant  indebted 
to  the  plaintiff?  and,  if  so,  in  what  amount  T'  and  that  the 
plaintiff   cannot  recover  in   this  action.      At  this  intima- 
tion of  the  judge  the   plaintiff  excepted,  and  in    deference 
thereto  submitted  to  a  non-suit  and  a))pealed. 

Mcfisrs.  F.  A.  Sondley  and  J,  M.  Moody ^  for  plaintiff 
(ap))eliant). 

Messrti.  li,  D.  GUmer  and  Ftrguaon  cfc  Ferguson ^  for 
defendant. 

MoNTdOMKRY,  J.  :  It  is  admitted  that  the  note  sued  on 
is  barred  by  the  Statute  of  Limitations  unless  the  remedy 
to  collect  has  been  revived  by  the  contents  of  four  letters 
written  by  the  defendant,  which  letters  the  plaintif!'  alleges 
contain  a  new  promise  to  continue  the  liability  of  the 
defendant.  The  letters  without  doubt  acknowledge  the 
dei>t,  and  it  was  argued  for  the  plaintiff  that  in  sui^h  case 
the  law  iitiplies  a  promise  to  pay.     This  Court  has  decided 
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to  the  contrary.  In  Simonton  v.  Clarkj  65  N.  0.,  525,  it 
was  said :  "  A  mere  acknowledgment  of  the  debt  is  not 
sufficient  to  repel  the  statute,  but  there  must  be  such  facts 
and  circumstances  as  show  that  the  debtor  recognized  a 
present  subsisting  liability  and  manifested  an  intention  to 
assume  or  renew  the  obligation."  We  are  of  the  opinion 
that  this  means  that  the  acknowledgment  of  a  debt,  which 
would  be  sufficient  to  repel  the  statute,  must  manifest 
an  intention  to  renew  the  debt  as  strong  and  convincing 
as  if  there  had  been  a  direct  promise  to  pay  it.  *  This 
principle,  we  think,  runs  through  all  the  decisions  of  this 
Court  on  this  subject.  The  decision  in  the  last-named 
case  was  made  under  the  old  law,  it  is  true,  but  this  Court 
has  held  in  lioyster  v.  Farrell,  115  N.  C,  306,  that  "  Tht 
Code  has  not  altered  at  all  the  effect  of  a  new  promise  or 
acknowldgemeut."  Section  172  (Lord  Tenderden's  Act) 
is  merely  a  rule  of  evidence  enacted  to  prevent  fraud  and 
perjury.  The  original  Statuteof  Limitations  (21  James  I, 
Ch.  16)  had  no  provision  as  to  new  promises  and  acknowl- 
edgments. The  courts  made  the  law  on  this  subject, 
and  made  it  apply  to  all  causes  of  action  that  rested  on  a 
promise.  In  Rigys  v.  RoheriH^  85  N.  C,  151,  it  was 
decided  that  an  unaccepted  offer  to  pay  a  debt  by  a  Cviu- 
veyance  of  land  is  not  such  a  recognition  of  a  subsisting  lia- 
bility as  in  law  will  imply  a  promise  to  pay  it.      In  Green- 

• 

leaf  V.  Railroad^  91  N.  C,  33,  this  Court  declared  that 
the  promise  mu^t  be  in  writing,  extend  to  the  whole  debt, 
and  must  be  to  pay  in  money  and  not  in  something  else  of 
value.  The  promise  to  pay  the  debt,  too,  must  be  uncon- 
ditional. Taylor  v.  Miller^  113  N.  C,  340;  Greenhaf  \\ 
R,  Co,y  fiupra.  Now,  on  applying  these  principles  to  the 
facts  in  this  case,  as  they  appear  in  the  letters  of  the 
defendant,  we  find  the  acknowledgment  of  the  debt  tiierein 
contained  is  complete.      Hut  we  find  also,  running  through 
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all  the  letters,  that  the  promise  to  pay  is  conditional ;  tha 

it    is   made  to  pay  in  notes  secured  by  mortgages  on  lands 

which   he  hoped  and  intended  to  sell  in  the  future — the 

notes    to   be  given    by    the  purchasers  of  the   lands   and 

secured  by  mortgage  on  the  same.     He  concluded  his  last 

letter  as  follows:    ^^  If  you   will  only  give  me  time,  I  will, 

at  any  time  you  or  Ben   may  come,  turn  the  notes  over  to 

you    for   the  full  amount  of  my  note  to  be  credited  on  my 

note.      I  do  not  think  it  will  do  any  good  for  you  to  send 

a  lawyer  to  see  me,  as  I  will  not  do  any  more  than  I  have 

promised    to  do.      I  have  disposed  of  my  property  that   I 

offered  Ben,  and  have  only  notes  to  secure  you  with  now." 

AVhile   his   Honor's  charge  might  not   have  been   in    the 

strictest  sense  correct,  yet  we  agree  with   him    that  the 

plaintiff  was  not  entitled  to  recover. 

No  Error. 

FuRCHEs,  J.  (dissenting):  I  do  not  concur  in  the  opin- 
ion of  the  Court.  This  is  an  action  of  debt  upon  a  plain 
note  of  hand  for  1^8,915.86,  dated  April  27,  1885,  an  J  this 

action    was  commenced   on  the  day  of _.,  1893. 

The  execution  of  the  note,  and  that  the  same  has  not  been 
paid,  are  arlmittod  by  defendant.  But  he  pleaded  and 
relies  on  the  Statute  of  Limitations  as  a  bar  to  plaintiffs 
recovery.  To  rebut  the  bar  of  the  statute,  the  plaintiff 
offered  in  evidence  four  letters  from  the  defendant.  The 
last  one  of  these  letters  is  (juoted  from  in  the  opinion  of 
the  Court.  But  it  seems  t</  me  that  the  most  material  part 
of  this  letter  is  omitted.  Therefore  I  think  it  best  to 
reproduce  the  whole  letter,  thinking  we  may  better  under- 
stand the  defendant's  hand  if  we  see  the  whole  of  it  than 
we  can  if  we  only  see  a  part — especially  if  the  index  finger 
is  left  off,  as  seems  to  be  the  case  here.  The  letter 
is  as  follows:  *' Crabtree,  N.  C,  Autrust  3,  1891.  Mr. 
W.    A.   Hill,  Enoree,  S.   C.      Yours  of  the  29th  to  hand. 
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In  reply  will  say  I  will  not  give  you  any  mortgage.  I  will 
secure  you  as  I  wrote  you.  I  have  notes  that  will  pay 
every  dollar  that  I  owe,  with  land  securities.  If  that  will 
not  satisfy  you,  you  can  send  Mr.  Carson  or  any  <*ther 
lawyer  you  may  wish.  I  presume  you  did  not  give  very  much 
for  my  note,  as  you  appraised  my  note  doubtful.  But 
don't  understand  me  to  say  that  I  do  not  mean  to  pay, 
for  T  expect  to  pay  every  dollar  of  it.  If  you  only  give 
me  time,  I  will,  at  any  time  you  and  Ben  may  come,  turn 
the  notes  over  to  you  for  the  full  amount  of  mv  note,  to 
be  credited  on  my  note.  I  do  not  think  it  will  do  any 
i^ood  for  you  to  send  a  lawver  to  see  me,  as  I  will  not  do 
any  more  than  I  have  promised  to  do.  I  have  disposed  of 
my  property-  that  I  offered  Ben,  and  have  got  only  notes 
to  secure  you  with  now.  Show  thi^  letter,  and  also  the 
other  I  wrote  you,  to  B<mi,  and  sec  what  he  may  say,  and 
write  me  at  once.      Yours,  W.  C.  Hill."" 

It  will  be  seen  that  in  this  letter  the  defendant  uses  the 
following  language — a  sentence  not  quoted  in  the  o]>inion 
of  the  Court  :  "  But  don't  understand  me  to  sav  that  I  do 
not  mean  to  pay,  for  I  expect  to  ))ay  every  dollar  of  it.'* 
This,  in  my  opinion,  is  an  explicit  acknowledgment  of  the 
debt,  from  which  the  law  will  infer  a  promise  to  )>ay,  and 
is  itself  a  promi^^e  to  pay.  And  either  an  ackrjovvledg- 
ment  or  a  promise  to  pay  is,  in  my  opinion,  sufficient  to 
rebut  the  bar  of  tlie  Statute  of  Limitations.  It  is  lieM  hv 
this  Court  in  liot/ster  v,  Farrell,  115  N.  C,  306,  that  tiie 
statute  re(juiring  the  acknowledgment  or  promise  to  be  in 
writing  is  but  a  rule  of  evidence,  like  the  Statute  of 
Frauds,  and  does  not  change  the  law  as  to  whjit  shall  con- 
stitute an  acknowledgment  or  promise  to  rebtit  the  Statute 
of  Lii!iitations.  And,  while  this  is  true,  it  is  also  a  legisla- 
tive recognition  of  the  existing  law,  that  the  operation  of 
the  statute  mav  be  rebutted  l>v  an  acknowledi>:ment  of  the 
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debt.      If  not,  why  should  the  statute  say,  in  the  very  first 
sentence,  and  being  tlie  second  word    in    the   statute,  that 
*'  no    acknowledgment    or    promise    shall    be    received   as 
evidence  of  a  new  or  continuing  contract,"  &c.,  if  it  had 
not  been  the  law   before?     In   my   opinion,  it   necessarily 
implied  that  an  expli«iit  acknowledgment  of    a  subsisting 
debt  like  this,  where  there  is  no  uncertainty  as   to  date  or 
amount,    will   rebut    the    operation   of  t^^e  statute.     But, 
whether  this  be  so  or  not,  it  is  held  in  Royster  v.  Farrell^ 
supra^  that   it   requires   no  more  since    the  statute,  Sec- 
tion   172  of   The   Code^  to    rebut   the    operation    of    the 
statute   than  it  did  before.     It  mav  be  that  our  decisions 
artj    not  altogether  uniform   as  to  what  is  required.     This 
will  be  found  upon  examination  to  be  more  in  appearance 
than    in    reality.      But   our  reported   cases  will  show  that. 
from  the  time  of  the  first-published  opinions  to  tlie  present, 
there   has  been    a  recognition   of  the  principle  that   the 
statute  might  be  rebutted   by   an   acknowledgment  of  the 
debt.     There  has  been  much  discussion  as  to  what  was  a 
sufficient  acknowledgment   to   do    this.     But  it    has   been 
almost,  if  not  quite,  uniformly  hjld  that  it  mij^ht  be  done. 
The  cases  in  which  this  doctrine  has  been  keld  are  too 
numerous  f  r   me   to   undertake   to   cite   in    this   opinion. 
But  the  earlier  opinions  may  be  found  in  the   se^^ond    vol- 
ume of  Battle's  Digest,  commencing  on  page  877.     I  will 
onlv  undertake  to  srive  a  few  of  them  : 

"An  acknowledgment  to  an  executor  will  prevent  the 
bar  of  the  statute  as  well  as  when  ma<le  to  the  testator." 
Billeias  v.  Boggaiiy  1  Haywood,  13  (IS).  "To  repel  the 
statute,  there  must  be  an  acknowledgment  of  the  debt, 
not  simply  of  a  fact  whicli  may  show  that  the  debt  is 
unsatisfied."  Ferguson  v.  Taylor^  1  Hay.,  20.  A  defend- 
ant wrote  to  the  plaintiff:  "  I  would  rather  come  to  a 
settlement,  although  I  should  allow  the  account  as  insisted 
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on  by  yon,  rather  than  wait  the  event  of  a  lawsuit,''  and 
it  was  held  that  these  words  took  the  case  out  of  the  stat- 
ute. Ferguaon  v.  Fitt^  1  Hajwood,  239  (274).  '*  An 
acknowledgment  by  one  partner,  made  after  the  dissolu- 
tion of  the  firm,  will  prevent  the  operation  of  the  statute 
on  the  claim  existing  against  the  partnership."  JHcIniyre 
V.  Oliver^  2  Hawks.,  209 ;  Walton  v.  Robinson^  5  Ired., 
341.  *'  An  acknowledgment,  or  promise,  to  repel  the 
Statute  of  Limitations  must  be  distinct  and  explicit,  and 
plainly  refer  to  the  debt  in  question."  Smalltvood  v. 
Smallwoody  2  Dev.  &  Bat.,  330.  "  When  the  new  promise 
is  conditional,  npon  the  performance  of  the  condition,  it  is 
evidence  of  a  previous  absolute  promise."  Falls  v.  Sher- 
rill,  2  Dev,  &  B.,  371.  "  In  order  to  repel  the  Statute  of 
Limitations,  there  must  be  either  an  express  promise  to 
pay,  or  an  explicit  ackn6wledgment  of  a  subsisting  debt.'' 
Maskin  v.   Tfaw^A,  2  Dev.  &  Bat.,  617. 

The  older  reports  are  full  of  such  cases.  I  know  it  has 
been  said  in  some  of  the  more  recent  cases  that  the  courts 
do  not  look  upon  the  Statute  of  Limitations  with  the  dis- 
favor thev  once  did.  But  I  am  satisfied  that  no  man, 
claiming  to  be  a  gentleman,  ever  pleaded  the  Statute  of 
Limitations  against  the  collection  of  a  just  debt,  for  which 
he  had  received  value,  without  feeling  he  had  done  a  dis- 
honorable thinjr?  and  without  lowering  himself  in  his  own 
estimation. 

1  will  now  consider  some  of  the  more  recent  decisions: 
In  Vat^H  v.  Conrad,  7  Jones,  87,  it  is  said  there  must  be  a 
promise  to  pay,  or  an  acknowledgment  of  the  debt.  In 
Glenaey  v.  Fleming,  4  Dev.  ct  Bat.,  129,  it  is  said 
there  must  be  a  promise  to  pay,  or  an  acknowledge 
7nent  of  a  subsisting  debt,  by  the  debtor,  by  which  a 
promise  to  pay  is  implied.  In  Ilenly  v.  Lanier,  75  N.  C, 
172,  BvNi'M,  J.,  delivering  the  opinion  of  the  Court,  says 
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the    ^^acknowledgment  or  promise  to    pay  must  He  in  writ- 
ing."    In  Taylor  v.  Miller,  113  N.  C,  340,  the  defendant 
Miller,  writing  to  Gaither,  the  attorney  of  plaintiff,  in  reply 
to    a   letier    from    Gaither,  savs  :  ^'  Your  letter  received. 
I  have  been  to  town  twice  to  see  yon,  but  you  were  not  in. 
I  propose  to  settle  both  of  your  claims  the  first   of   next 
month,  which  I  hope    will  be  satisfactory.       Will   see  you 
in    persson    soon."     And    the   Court    construed    the    word 
'' propose  "  to  mean   promise,   and   the  word  "settle"    to 
mean  pay,   and   held    that  it  renewed  a  note  then   barred, 
and  rebutted  the  operation  of  the  Statute  of   Limitations. 
And  Justice  McRae,  in  the  discussion    of  the  case  on  page 
343,  uses  this  language:    "  While  either  of  these  qualify- 
ing words  alone   would    be   applicable   to   the  promise    or 
acJcnoxcledgment  to  take  the  case  out  of  the  Statute  of  Limi- 
tations, &c."  "  The  law  speaks  for  itself:    *  no  acknoviledg- 
mentor  promise  shall  be  received  as  evidence  of  a  new   or 
continuing    contract,     itc.'" — (juoting    from   the   statute. 
Section  172  of  The  Code.    In  lioyster  v.  Farrell,  115  N.  C, 
at  p.  309,  Justice  Burwell  uses  this  language  :     "  It  was 
argued  before  us  that    while  a  written  acknovdedgment  of 
the  debt  would  take.it  out  of  the  operation  of  the  Statute  of 
Limitations,  07iZy  a  j^>r6>w/.<?^  could  have  that  effect   on    the 
right  to  foreclose  a  mortgage.       A    written    acknowledg- 
ment is  as  effective  in  the  one  case  as  in  the  other."  "  The 
Code  has  not  altered  at  all  the  effect  of  a   new  promise  or 
acknowledgment."      Taylor    v.    Miller^     and    lioyster  v. 
Farrell,  are  the  two  latest  expressions  of  this   Court  npon 
the  effect  of  an  acknowledgment  or  new  promise  as  a  bar 
to  the  operation  of  the  Statute  of  Limitations. 

1  admit  that  Simonton  v.  Clark,  65  N.  C,  525,  quoted 
and  relied  npon  in  the  opinion  of  the  Court,  tends  to  sus- 
tain that  opinion,  if  nothing  more  appeared  in  the  defend- 
ant's letter   of    August   3d,   1891,  than    is  quoted  in   the 
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opinion  of  the  Court — that  there  was  nothing  in  the  letter 
except  an  offer  to  pay  in  notes,  but  to  inj  mind  this  is  not 
the  case,  as  I  think  I  have  shown  from  the  letter  itself- 
Simontoji  v.  Clark  is  put  on  the  ground  that  plaintiflTs 
intestate  only  intended  to  pay  in  Confederate  money, 
*' which  was  then  plentiful;"  that  plaintiff's  intestate 
refused  this  and  demanded  specie,  which  proposition  wa^ 
refused.  And  the  Court  say  that  this  was  evidence  that 
he  did  not  intend  to  pay  the  debt  in  any  other  way,  but 
intended  to  rely  on  the  Statute  of  Limitations.  And  whether 
this  case  is  right  or  not,  to  my  mind  it  is  clearly  distin- 
guishable from  the  one  before  the  Court.  It  is  true  that 
the  Judge  delivering  the  opinion  of  the  Court  uses  this 
language:  "  That  a  mere  acknowledgment  of  a  debt  is 
not  sufficient  to  repel  the  statute;  but  there  must  be  suf- 
ficient facts  and  circumstances  to  show  that  the  debtor  rec- 
ognized a  present  subsisting  liability,  and  manifested!  an 
intention  to  assume  or  renew  the  obligation."  This  case, 
to  my  mind,  recognized  the  fact  that  the  operation  of  the 
bar  might  be  rebutted  by  an  acknowledgement.  But  the 
Court  hold  that  the  facts  shown  in  this  case  do  not  do  so — 
"  a  mere  acknowledgment.'*  This  wijl  not  be  sufficient, 
if  the  circumstances  connected  with  the  acknowledgment 
show  that  the  defendant  did  not  intend  to  pay,  as  in  Me- 
Glensey  v.  Fleming^  snpra^  and  other  cases,  where  the 
promise  which  the  law  implies  from  the  acknowledgment 
is  rel)utted  by  the  acticm  of  the  party  making  the  acknowl. 
edgment ;  as,  where  a  debtor  offers  to  pay  a  less  amount 
than  the  debt  calls  for,  but  says,  "if  you  don't  take  this,  I 
will  plead  the  statute."  This  is  an  acknowledgment  of 
the  debt.  But  the  as8umpti(»n  that  the  law  would  imply 
is  rebutted  by  what  the  debtor  says  at  the  time  he  makes 
the  acknowledgment.  But  this  rule  does  not  apply  in 
this  case.     The  fact  that  a  debtor  offered   to  pay  in   notes 
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or    land,  which   was  not  accepted,  cannot  defeat  a  direct 
acknowledgment  or  promise  to  pay.     Suppose   Clark,  in 
the  case  of  Simonton  v.  Clark^  supra^  after  Miller,  plaint- 
ift^'s  intestate,  had  refused  to  take  the  Confederate  money, 
had  said    to   the  intestate  "  But  don't   understand   me   to 
Bay  that  I  do  not  mean    to  pay,  for  I  expect  to  pay   every 
dollar  of  it,"  can  it  be  supposed  that  the  Court  would  have 
Baid  that  "no  intention  was  in  any  way  shown  of  assuming 
or  renewing  the  obligation?''     So,  without  extending  this 
discussion,  my  opinion  is  that  Simonton  v.  Clark  is  not  in 
conflict  with  this  opinion  ;  that  the  language  used  in  defend- 
ant's letter  above  quoted — "  But  don't  understand  me  to 
say  that  I  do  not  mean  to  pay,  for  I   expect  to  pay   every 
dollar   of  it" — is  much  stronger  than   the  language  used 
by  the  defendant  in  Taylor  v.    Miller — "  I  propose  to  set- 
tle ;  "  that  under  the  great   weight  of  authority,  as    well 
as  Section  172  of  The  Code^  the  bar  of  the  Statute  of  Limita- 
tions in  my  opinion  is  lebutLed  in  this  case,  and  there  was 
error  in  the  ruling  of  the  Court. 

Faircloth,  C.  J. :     I  concur  in  the  dissenting  opinion. 
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W.  T.  CRAWFORD  v.  W.  S.  BARNES. 

Action  for  Damages — Slander — Wordfi  Not  Actionahle — 

Special  Damages. 

1.  A  charge  by  defendant  in  a  public  speech  that  plaintiff,  a  Mem- 

ber of  Congress,  had  **  signed  the  ^Alliance  demands/  ''  (con- 
cerning certain  matters  of  legislation  desired  by  the  Farm- 
ers' Alliance,)  and  **then  went  to  Washington  as  a  Congress- 
man and  repudiated  those  demands,"  does  not  impute  to 
plaintiff  a  crime  or  dereliction  of  official  duty,  and  is  not  per 
se  actionable. 

2.  The  complaint  in  an  action  for  slander  alleged,  as  special  dam- 

age, that,  by  reason  of  the  false,  slanderous  statement  con- 
cerning plaintiff,  he  was  defeated  for  re-election  as  a  Member 
of  Congress,  and  it  appeared  that  the  summons  in  the 
action  was  issued  six  weeks  before  the  election ;  Ueld^  that 
the  action  cannot  be  maintained,  and  was  properly  dismissed 
on  demurrer. 

Civil  action,  hoard  on  complaint  and  demnrrer,  before 
Robinson^  </.,  at  Fall  Term,  18i)5,  of  Haywood  Superior 
Court. 

The  4th  and  5th  paragraphs*  of  the  eomplaint  were  as 
follows : 

''  IV.  That  the  defendant,  W.  S.  Barnes,  well  knowing 
the  faets  as  hereinbefore  alleged,  and  contriving  and  wick- 
edly and  maliciously  intending  to  injure  the  plaintiif  in 
his  good  name  and  credit,  and  to  destroy  the  confidence  of 
the  people  of  his  district  in  his  integrity,  fidelity  and 
fitness  for  the  office  he  held  as  a  Member  of  Congress  as 
aforesaid,  did,  in  making  public  speeches  in  the  Ninth  Con- 
gressional District  of  North  Carolina,  (which  district  the 
plaintiff  then  represented  in  Congress,)  as  Secretary  and 
Treasurer  of  the  Farmers'  State  Alliance  of  North  Caro- 
lina, at  divers  and   sundry  plac(»s,  and  particularly  in    the 
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town  of  Webster,  in  the  County  of  Jaekeon,  on  the  8th 
day  of  May,  1894,  in  the  presence  of  a  large  number  of 
electors  of  the  district,  then  and  there,  after  having  stated 
that  '  the  congressman  from  tliis  district  (meaning  the 
plaintiff)  had  signed  the  Alliance  demands,'  which  is 
admitted  by  the  plaintiff  to  be  true,  spoke  and  uttered  in 
the  presence  and  hearing  of  the  said  electors  the  follow- 
ing false,  slanderous  and  defamatory  words  of  and  con- 
cerning the  plaintiff,  to- wit  :  '  And  then  went  to  Wash- 
ington as  a  Member  of  Congres^s  and  repudiated  tliose 
demands,  even  going  so  far  as  to  deny  that  he  had  signed 
them,  and  accused  your  secretary  (meaning  the  defendant) 
with  fraud  and  forgery,' (meaning  that  the  plaintiff,  W.  T. 
Crawford,  had  gone  to  Washington  as  a  Member  of  Con- 
gress and  repudiated  the  Alliance  demands,  and  even  had 
gone  so  far  as  to  deny  that  he  had  signed  them,  and  accused 
your  secretary,  meaning  the  defendant,  with  fraud  and 
forgery. 

"  V.  That  by  reason  of  the  utterance  of  the  false,  slan- 
derous and  defamatory  wu>rds,  as  set  forth  in  the  preced- 
ing paragraph  of  this  complaint  by  the  said  defendant, 
W.  S.  Barnes,  the  plaintiff  has  been  injured  and  damaged 
in  his  good  name  and  character  and  as  a  Member  of  Con- 
gress; and  by  reason  of  the  utterance  of  the  false,  slan- 
derous and  defamatory  words  by  said  defendant,  W.  S. 
Barnes,  as  set  forth  in  the  preceding  paragraph,  who,  by 
reason  of  his  office  as  Secretary  and  Treasurer  of  the 
Farmers'  State  Alliance  of  North  Carolina,  wielded  great 
and  powerful  influence  over  the  electors  who  are  members 
of  that  organization  and  over  other  persons,  thereby  caus- 
ing them  to  suspect  and  believe  that  the  plaintiff  had  been 
guilty  of  lying,  misrepresentation  and  falsely  and  cor- 
ruptly misleading  and  deceiving  the  people  in  his  office  as 
a  Member  of  Congress,  and  by  reason  of  which  false, 
118—58 
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slatiileroiis  and  defamatory  words  the  plaintiff  lost  the 
confidence  of  various  and  sundry  electors  in  the  district 
who  failed  to  vote  for  him,  thereby  causing  him  to  be 
defeated  in  his  election  for  Congress  on  the  6th  day  of 
November,  1894,  for  which  said  oflSce  the  plaintiff  was  a 
candidate,  and  the  emoluments  thereof  to  his  great  injury 
and  damage,  towit:  in  the  sum  of  ten  thousand  dollars/* 

The  defendant  demurred  to  tlie  complaint  of  the  plaint- 
iff, and  assigned  for  cause  of  demurrer,  "Said  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  in  that : 

"'  1st.  The  language  charged  to  have  been  uttered  by 
the  defendant  against  the  plaintiff  does  not  impute  to  the 
plaintiff  an  infamous  crime,  and  therefore  is  not  action- 
able jp^r  se ;  and  the  special  damage  alleged  is  too  remote, 
indefinite  and  uncertain. 

"  2nd.  It  is  not  alleged  in  said  complaint  that  the  said 
language  was  spoken  of  the  plaintiff  in  respect  to  the 
office  which  he  then  held,  and  the  same  does  not  impute  to 
the  plaintiff  any  misconduct,  malversation,  corruption  or 
inefficiency  in  office,  and  the  special  damage  alleged  is  too 
remote,  indefinite  and  uncertain. 

"3rd.  It  is  not  averred  that  the  said  language  was 
spoken  of  or  concerning  the  plaintiff  while  in  the  exercise 
of  his  office  as  a  Member  of  Congress. 

"  4th.  The  said  language  does  not  impute  any  crime  or 
fault  to  the  plaintiff  in  office,  as  set  forth  in  the  complaint, 
inasmuch  as  it  is  not  alleged  in  the  complaint  that  it  was 
the  duty  of  the  plaintiff,  as  a  Member  of  Congress,  to  sup- 
port the  '  Alliance  demands,'  nor  that  it  was  any  neglect 
or  omission  of  his  official  duty,  or  any  infidelity  or  malver- 
sation in  office,  for  him  to  have  repudiated    said  demands. 

"  5th.  It  is  alleged  that  the  said  language  was  used  by 
the  defendant  in  a  public  speech  in  reference  to  the  plaint- 
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iflTs  policy  and  conduct  as  a  public  servant,  and  was  there- 
fore spoken  by  the  defendant  in  the  exercise  of  his  consti- 
intional  right  as  a  citizen  freely  to  speak  his  sentimentson 
public  subjects,  and  in  respect  to  the  character  and  con- 
duct of  public  men,  and  hence  was  not  slanderous  or 
actionable. 

''6th.  It  is  alleged  in  said  complaint  that  said  language 
was  used  by  the  defendant  as  Secretary  and  Treasurer  of 
the  Farmers'  State  Alliance  of  North  Carolina  to  members 
of  organization  in  a  matter  relevant  and  pertinent  to  the 
business  of  the  said  order,  and  hence  it  is  conclusively  pre- 
sumed that  the  defendant  was  actuated  by  a  sense  of  duty 
and  not  by  malice,  and  his  language  was  privileged  under 
the  circumstances  and  by  the  occasion  on  which  the  same 
was  spoken." 

The  demurrer  was  sustained,  and  the  action  dismissed,  and 
the  plaintiff  appealed. 


Messrs.  B.  D.   Gilmer  and  J,  M,  Moody^  for  plaintiff 
(appellant). 

Mr.   W.  J.  Peele^  for  defendant. 

Clark,  J.  :  The  language  charged  to  have  been  uttered 
by  the  defendant  did  not  impute  to  the  plaintiff  an  indict- 
able or  infamous  offence,  nor  was  it  calculated  to  disparage 
him  in  his  oflBce  (for  it  was  no  part  of  his  official  obliga- 
tion to  support  the  "  Alliance  demands ").  Hence  the 
words  are  not  actionable  per  se.  Ramsey  v.  Cheeky  109 
K.  C,  270;  Barnes  v.  Crawford^  115  N.  C,  76;  Odger 
On  Libel  and  Slander,  308.  The  action  therefore  cannot 
be  sustained  except  upon  allegation  and  proof  of  special 
damage.  The  special  damage  alleged,  to-wit,  the  loss  of 
the  election  of  the  plaintiff  to  Congress,  did  not  accrue, 
accorditig  to  the  complaint,  till  the  6th  of  November,  and 
the  suujmons  was  issued  on  the  17th   of  Sej)tember.     The 
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damage  not  having  accrued  before  the  summons  issaed,  the 

action  cannot  be  maintained.     Bynura  v.   Commissioners^ 

101   N.   C,  412;    Clendenin   v.   Turner^  96  N.   C,  416; 

Newell  on  Defamation  and  Slander,  851  (Sec.  19)  and  852 

(Sec.  21).     The  third  and  fourth  grounds  of  demurrer  were 

well    taken.     It    is    not   necessary    to  consider  the  other 

grounds  assigned  in  the  demurrer. 

No  Error. 

Avery  and  Montgomery.  JJ.,  did  not  sit  on  the  hearing 

of  this  appeal. 


J.  K.  BOONE  V.  B.  P.  CHATFIELD,  et  al. 

Mechanic' H  Lien — Action  to  Enforce — Contract  for  Repairs 

by  Lessee — Liaiility  of  I^essor, 

1.  Before  a  mechanic's  lien  can  attach,  there  must  exist  the  rela- 

tion of  creditor  and  debtor — a  debt  must  be  created  before  a 
lien  can  attach. 

2.  Where  the  contract  of  l^ase  of  a  hotel  provided  that  the  lessee 

should  make  and  pay  for  repairs,  and  deduct  the  cost  thereof 
from  the  rent,  and  required  the  lessee  to  deposit  in  a  bank  a 
sum  out  of  which  the  cost  of  repairs  should  be  paid,  and  pro- 
vided that  no  liens  should  be  created  on  the  property  for 
such  repairs,  and  the  lessee  was  ejected  for  non-payment  of 
rent ;  Held,  that  a  mechanic's  lien  cannot  be  enforced  against 
the  property  of  the  lessor  for  repairs  made  for  the  lessee — the 
remedy  of  the  mechanic  being  against  the  lessee,  to  whose 
contract  with  the  owners  the  plaintiff  should  have  looked. 

This  was  an  action,  brought  to  enforce  a  mechanic's  lien 
upon  the  property  described  in  plaintiff's  complaint,  belong- 
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ing  to  the  femes  defendants,  M.  M.  Stringfield,  wife  of 
W.  W.  Stringfield,  and  M.  R.  Welch,  wife  of  W.  P.  Welch, 
tried  before  Robinson^  «/.,  and  a  jury,  at  Fall  Term,  1895, 
of  the  Superior  Court  of  Haywood  County. 

After  the  jury  were  empaneled  the  pleadings  were  read 
and  the  plain tiflF  tendered  issues  to  be  submitted  to  the 

The  plaintiff  admitted  that  the  contract  set  out  in  defend- 
ant's answer,  (the  material  provisions  of  which  are  stated 
in  the  opinion  of  Justice  Montgomery,)  was  the  contract 
referred  to  in  plaintiff's  complaint.  Thereupon  his  Honor 
held  that,  it  appearing  that  this  action  was  brought  to 
enforce  a  mechanic's  lien  against  the  property  of  the  said 
femes  defendants,  M.  M.  Stringfield  and  M.  R.  Welch,  both 
of  whom  were  and  are  married  women,  tlie  plaintiff,  under 
the  pleadings  and  the  said  contract  referred  to  therein, 
could  not  recover  in  this  action,  and  gave  judgment  dis- 
missing the  same  as  to  all  the  defendants  except  B.  P.  Chat- 
field,  and  the  plaintiff  appealed. 

Messrs.  Ferguson  tfe  Ferguson^  for  plaintiff  (appellant). 
Mr,  JR.  D.  Gilmer^  for  defendant. 

Montgomery,  J. :  The  defendants,  M.  M.  Stringfield  and 
M.  R.  Welch,  were  the  owners  of  the  Havwood  White 
Sulphur  Springs  property.  They  and  their  respective 
husbands  leased  in  writing  the  hotel  property  for  three 
years  to  the  other  defendant,  Chatfield.  The  lease  pro- 
vided among  other  things  that  Chatfield,  the  lessee,  should 
have  certain  necessary  repairs  made  upon  the  property, 
that  he  should  pay  for  the  same  himself,  and  charge  the 
amount  so  paid  for  repairs  to  the  lessors  to  be  deducted 
from  the  first  year's  rent.  It  was  required  also  by  the 
terms  of  the  lease  that  Chatfield  should  deposit  one  thou- 
sand dollars  in  the  Waynesville  Bank,  out  of  which  the 
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amount  of  repairs  was  to  be  paid,  with  the  distinct  under- 
standing that  no  liens  were  to  be  created  on  the  property 
on  account  of  the  repairs.  The  rents  were  to  be  paid  in 
installments,  and  it  was  stipulated  that  if  thej'  were  not 
regularly  paid  the  defendant  lessors  might  enter  and  take 
possession  of  the  property.  There  was  a  failure  to  pay 
rent,  and  the  lessors  took  possession.  While  Chatfield 
was  in  possession,  under  a  contract  between  him  and 
plaintiff,  the  plaintiff  made  certain  repairs  upon  the  prop- 
erty, for  which  he  has  not  boon  paid,  and  for  which  he 
filed  a  lien  in  Haywood  superior  court.  This  action  is 
brouglit  to  enforce  the  lien  by  the  sale  of  the  hotel 
property,  and  to  have  applied  from  the  proceeds  of  sale  a 
sntticiency  to  pay  the  amount  of  the  alleged  lien.  This 
cannot  be  done.  Before  a  mechanic's  lien  can  attach, 
there  must  exist  the  relation  of  creditor  and  debtor.  A 
debt  must  be  created  before  there  can  be  a  lien.  Wilkey  v. 
Bray,  71  N.  C,  205;  Bailey  v.  Rutjes,  86  N.  C,  517. 
The  plaintiff  had  no  contract  with  the  defendants,  except 
Chatfield.  The  plaintiff  should  have  looked  td  the  con- 
tract between  the  lessors  and  Chatfield.  If  he  had  done 
so,  he  would  have  found  that  Chatfield  was  bound  to  pay 
for  the  repairs,  that  there  was  a  special  fund  set  apart  for 
their  payment,  and  a  special  provision  that  the  hotel 
property  should  not  be  bound  for  the  repairs.  It  is  unnec- 
essary to  pass  upon  the  reasons  which  his  Honor 
assigned  forgiving  the  judgment.  The  plaintiff  could 
not  recover  in  any  event  against  the  defendants  String- 
field  and  Welch,  nor  hold  the  hotel  property  liable  for  the 
repairs.  No  Error. 

AvKRY,  J.,  did  not  sit  on  the  hearing  of  this  case. 
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E.  EVERETT,  Adm'r,  et  al.  v.  W.  C.  NEWTON. 

Deeds  as  Evidence — Lost  Records — Presumptions  in  favor 
of  Proper  Proceedings  in  the  Courts — Adverse  Posses- 
sion defined — Equivocal  Possession —  Widow^s  Posses- 
sion Not  Adverse  to  Heir — Recitals  in  Deeds  of  Com- 
missioiiei's — The  Code^  Sees.  69,70. 

1.  Where  a  deed  is  offered  in  evidence  no  objection  lies  except  to 

the  regularity  of  the  probate  and  registration,  the  court 
having  the  power  always  to  reserve  the  questions  of  rele- 
vancy and  legal  effect  till  a  subsequent  stage  of  the  trial. 
Therefore  an  objection,  in  limine^  for  all  purposes  cannot 
be  sustained. 

2.  In  order  to  ripen  into  title  a  possession  must  not  only  be  open, 

notorious,  adverse  and  continuous  during  the  statutory 
period,  but  it  must  be  unequivocal. 

3.  The  test  of  the  sufficiency  of  the  possession  to  fully  mature 

title  depends  upon  the  question  whether  a  right  of  action 
had  existed  for  the  statutory  period,  when  the  suit  was  insti- 
tuted, in  favor  of  the  parties  against  whom  the  benefit  of 
lapse  of  time  is  claimed. 

4.  The  possession  of  a  widow  is  not  adverse  to  the  heirs  of  her 

husband. 

5.  Where  the  original   papers  of   the  judgment  roll  are  lost  or 

deslroyed,  but  the  rough  minute  docket  of  the  court  shows 
that  a  petition  to  sell  land  for  assets  was  filed,  and  the  other 
dockets  show  memoranda  of  an  order  for  publication  for 
non-resident  defendants,  that  an  order  of  sale  was  made, 
report  of  sale  filed  and  judgment  of  confirmation,  there  is  a 
presumption  of  law,  independent  of  the  statute.  The  Code, 
Sees.  69,  70,  that  the  publication  was  made  as  ordered,  and 
proper  proof  of  it  filed  before  the  judgment  of  sale  was 
entered.  • 

6.  Recitals  in  a  commissioner's  deed  that  the  sale  was  made  under 

a  judgment  of  the  court  are  prima  facie  evidence  of  the 
''binding  force"  and  validity  of  such  judgment,  as  againf^ 
all  persons  who  were  parties  to  such  judgment.  This  by 
virtue  of  The  Code,  Sees.  rt9, 70. 
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Civil  action,  tried  before  Starbucks  e/.,  at  Spring  Term, 
1895,  of  Swain  Superior  Court. 

Verdict  and  judgment  in  favor  of  plaintiffs  and  appeal 
by  defendant. 

The  facts  are  sufficiently  set  out  in  the  opinion. 

.    Mr.  A,   M,  Fry^  for  plaintiffs. 
J/r.  J,    ir.   Cooper^  for  defendants  (appellants). 

Avery,  J.  :  The  land  in  controversy  was  granted  by 
the  State  to  the  defendant,  William  Newton,  in  the  year 
1854,  and  he  now  contends  that  the  title  has  never  passed 
out  of  him.  .  The  plaintiffs,  who  are  (except  the  plaintiff 
administrator)  heirs-at-law  of  Clark  Whittier,  claim 
through  a  deed  which  they  allege  was  executed  by  the 
defendant  to  his  father,  Solomon  Newton,  and  which  was 
lost  or  destroyed,  and  through  mesne  conveyances  to  their 
ancestor  Clark  Whittier,  who  devised  to  them  as  tenants 
in  common.  There  is  no  controversy  as  to  the  execution 
of  the  mesne  conveyances.  They  likewise  allege  tliat  Sol- 
omon conveyed  at. one  time  to  one  W.  P.  Hyde,  and  that 
Hyde  reconvej'ed  to  Solomon,  but  that  the  la»t-named 
deed  has  also  been  lost  or  destroyed.  Upon  an  issue  eub- 
mitt^d  the  iurv  found  that  the  defendant  did  execute  a 
deed  for  the  land  in  controversy  to  Solomon  Newton,  as 
alleged,  and  in  response  to  a  second  issue,  that  Hyde  also 
conveved  the  same  land  to  Solomon  before  his  death. 
Solomon  and  his  wife,  according  to  the  undisputed  testi- 
mony, lived  on  the  land  before  his  death,  and  he  died 
before  1866.  In  deraigning  title  from  Solomon  the  plaint- 
iffs offered  in  evidence  a  deed  from  William  R.  Grant, 
administrator  of  Solomon  Newton,  dated  the  15th  of  Jan- 
uary, 1869,  conveyitig  the  land  in  controversy  to  James S. 
Queen,  subject  to  the  right  of  the  widow  of  Solomon  to 
dower,  in  which  deed  it  is  recited  that  the  sale  was  made 
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on  the  24th  day  of  December,  1867,  by  virtue  of  a  decree 
of  the  Court  of  Pleas  and  Quarter  Sessions  of  Jackson 
county,  (in  which  the  land  now  embraced  in  Swain  county 
was  then  situated)  at  public  auction,  and  James  S.  Queen 
became  the  highest  bidder. 

If  the  land  passed  to  Queen,  it  is  not  controverted  that 
whatever  title  he  'acquired  was  transmitted  to  the  plaint- 
iffs, the  devisees  of  Clark  Whittier.  But  despite  the  find- 
ing that  he  conveyed  to  his  father,  the  defendant  still 
relies  upon  his  own  testimony,  and  that  of  another  witness, 
to  prove  that  in  1866  he  (defendant)  directed  his  mother, 
Keziah  Newton,  to  go  upon  the  land  and  keep  it  for  him 
till  his  return,  and  that  he  gave  her  the  grant  for  it  and 
left  the  State,  remaining  absent  until  1889,  when  he  came 
back  and  took  possession  from  Am  burn,  with  whom  he 
had  a  fight  about  the  land.  The  plaintiffs  offered  evi- 
dence for  the  purpose  of  showing  the  existence  of  the 
records  of  proceedings  by  the  administrator  for  sale  of, 
and  by  the  widow  of  Solomon  Newton  for  allotment  of 
^  dower  in,  the  land.  The  exception  to  the  admissibility  of 
the  deed  tVom  Grant,  administrator,  was  without  merit. 
The  objpction  in  limine  to  its  introduction  for  all  purposes 
(•ann6t  be  sustained,  because  it  has  more  than  once  been 
held  by  this  Court  that  no  objection  lies  to  the  introduc- 
tion of  a  deed  as  evidence  when  offered,  except  to  tliQ  reg- 
ularity of  the  probate  and  registration,  the  court  having 
the  power  always  to  reserve  the  questions  of  relevancy 
and  legal  effect  till  a  subsequent  stage  of  the  trial.  Vick- 
ers  V.  Leigh,  lOi  N.  C,  248;  Cox  v.  Ward,  107  N.  C, 
507;  Wilhelm  v.  Burleyson,  106  N.  C,  ?^S\  \  Hodges  v . 
Wilkinson,  HI  N.  C,  56.  But  the  exception  upon  which 
the  defeiidant  relied  chiefly  was  to  the  refusal  of  the  court 
to  instruct  the  jury  that  there  were  certain  aspects  of  the 
testimony   in    which   they   iniglit  find  that  the  title  of  the 


922  IN    THE  SUPREME  COURT.  [118 


EvKRKTT  V.  Newton. 


defendant  had  matured  by  poeeession,  notwithstanding 
the  fact  that  he  had  conveyed  the  land  to  his  father 
as  alleged.  The  instruction  asked  was  based  upon  the 
theory  that,  if  the  jury  believed  the  testimony  offered 
for  the  defendant,  his  mother  went  upon  the  land  in 
1866,  as  his  tenant,  and  that  the  land  was  occupied  till  her 
death  in  1888  either  by  herself  or  those  w^ho  held  under 
her  and  whose  possession  enured  to  the  benefit  of  the 
defendant,  they  holding  up  to  visible  lines  and  bounda- 
ries. The  court  refused  to  instruct  thejury  at  the  request 
of  the  defendant  that  the  possession  of  his  mother  and 
those  holding  under  her  from  1866  till  1888  enured  to  his 
benefit  so  as  to  ripen  title  in  him,  because  they  could  not 
destroy  the  privity  with  him  as  tenants  except  by  surren- 
der or  eviction,  and  that  their  possest^ion  for  twenty  years, 
up  to  visible  lines  and  boundaries,  matured  title  in  hira. 
The  contention  of  counsel  on  the  argument  was  confined 
chiefly  to  the  single  question  whether  the  court  erred  in 
refusing  this  instruction.  It  being  found  that  the  land 
had  been  conveyed  by  the  defendant  to  his  father  who  held, 
under  the  deed,  when  he  died,  neither  the  defendant  as 
the  grantor  from  the  State,  nor  he  or  the  other  heirs  of 
Solomon  Newton  as  heirs,  nor  any  one  claiming  through 
them  by  a  deed  reserving  a  right  to  dower  like  all  of  the 
mesne  conveyances  after  that  of  Grant  to  Queen,  could 
have  maintained  an  action  for  possession  against  her  or 
her  grantee  during  her  life,  because  the  possession  was 
not  adverse  to  them.  Avent  v.  Arrington^  105  N.  C,  377; 
Love  V.  McClure^  99  N.  C,  290.  Her  life  estate  was  an 
elongation  of  the  husband's  estate,  and  as  widow  she  held 
in  privity  with  not  adversely  to  the  heirs  and  those  claiming 
under  them,  certainly  under  conveyances  made  expressly 
subject  to  her  right.  Granting  that  the  defendant  told 
her  to  enter,  and  that  she  consented  .to  do  so,  if  the  plaint- 
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ijffs'  ancestor,  Clark  Whittier,  had  brought  an  action  for 
the  possession,  it  would  have  been  a  sufficient  answer  that 
the  claimants  held  subject  to  her  right  to  occupy  the  land 
as  dower.  In  order  to  mature  title  the  possession  must 
not  only  be  open,  notorious,  adverse  and  continuous  during 
the  statutory  period,  but  it  must  be  unequivocal.  Oshorne 
V.  Johnston^  05  N.  C,  22  ;  McLean  v.  Smithy  100  ]N.  C, 
172.  The  test  of  the  sufficiency  of  the  possession  to  fully 
mature  title  depends  upon  the  question  whether  a  right  of 
action  had  existed  for  the  statutory  period  when  the  suit 
was  instituted,  in  favor  of  the  parties  against  whom  the 
benefit  of  lapse  of  time  is  claimed.  State  v.  Suttle^  115 
N.  C,  784  ;  Boomer  v.  Gihbs,  114  N.  C,  76;  Hamilton  v. 
Icard^  114  N.  C,  532;  Osborne  v.  Johnston,  supra.  If, 
therefore,  no  action  could  have  been  maintained  by  the 
plaintiffs  as  claimants  through  the  heirs-at-law  of  Solomon 
against  those  holding  under  the  widow,  the  statute  did 
not  run,  in  any  aspect  of  the  evidence,  against  them  before 
her  death  in  1888.  It  follows  that  there  was  no  error  in 
the  ruling  of  the  court  that  neither  plaintiffs  nor  defend- 
ant, in  any  aspect  of  tlie  testimony,  had  offered  evidence  of 
possession  under  color,  which  should  be  submitted  to  the 
jury  as  tending  to  prove    title. 

It  was  agreed  that  the  court  should  find  the  other  facts, 
and  enter  the  responses  to  the  third  issue  involving  the 
question  whether  the  defendant,  William  Newton,  was  a 
party  to  a  special  proceeding,  by  virtue  of  a  decree  in 
which  Grant,  adminitsrator  of  Solomon,  sold  and  conveyed 
the  land  to  Queen,  and  to  the  issue  of  title  numbered 
four.  In  the  deed  cf  Grant,  administrator  of  Solomon 
Newton,  was  a  recital  of  the  fact  that  the  sale  was  made, 
as  already  stated,  on  December  24th,  1867,  in  pursuance 
of  a  decree  of  the  Court  of  Pleas  and  Quarter  Sessions  of 
Jackson  county.     There    was  abundant  evidence  to  prove 
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that  most  of  the  records  of  said  court  were  lost  or 
destroyed,  and  the  record  of  the  pleadings  and  orders  in 
this  particular  proceeding  could  not,  after  diligent  search 
by  sue  essive  clerks,  be  found.  It  appeared,  however, 
from  the  rough  minute  docket  of  the  Court  of  Pleas  and 
Quarter  Sessions  of  Jackson  county,  that  a  petition  to  sell 
land  was  filed  at  the  December  term,  1866,  entitled  W.  R. 
Grant,  administrator  of  Solomon  Newton,  deceased, 
against  William  Newton  and  others.  At  the  next  term, 
April,  1867,  there  appears  upon  the  minute  docket  an 
order  that  publica*:ion  be  made  for  six  successive  weeks  in 
the  Henderson  Pioneer^  a  newspaper  published  in  Hen- 
derson ville,  for  6.  W.  Cline  and  wife,  Lorena,  Alfred  Shu- 
ler  and  wife,  Marion  Newton  and  William  Newton,  who, 
as  it  appeared  to  the  satisfaction  of  the  court,  were  non- 
residents, to  appear  at  the  next  term  to  be  held  on  the 
4th  Monday  in  July,  1867.  At  the  next  July  term  there 
was  an  entry  made  upcn  the  minutes  that  the  order  of 
sale  was  allowed,  and  at  the  December  term  the  minute 
made  in  the  same  proceeding  is,  "Report  of  sales,  con- 
firmed by  the  court  and  tiled.  Judgment  for  costs  against 
the  administrator  to  be  taxed  by  the  clerk."  Leaving  out 
of  view  the  provisions  of  the  statute,  {The  Gode^  Sections 
69  and  70,)  the  law  would  presume,  when  the  papers  have 
been  destroyed,  that  the  publication  was  made  as  ordered 
and  proper  proof  of  it  filed  before  the  decree  of  sale  was 
entered  at  the  succeeding  July  term.  The  papers  being 
now  shown  to  have  been  lost  or  destroyed,  the  presump- 
tion arises  upon  this  state  of  facts  that  the  court  acted 
upon  the  prescribed  proof  that  the  defendant,  William 
Newton,  had  been  made  a  party  by  publication.  Lawson 
Pre.  Evidence,  p.  34,  //.,  ///.  The  testimony  of  the 
defendant  that  there  was  no  actual  service,  did  not  tend  to 
rebut  the  presumption  that  he  was  duly  made  a   party  by 
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publication.  But  the  recital  in  the  deed  which  refers  to 
the  decree  so  as  to  identify  it  is,  of  itself,  prima  yacie 
evidence  of  its  "  binding  force"  and  validity  as  against 
all  persons  "  who  were  parties  to  said  decree."  .  The  Codey 
Sections  69  and  70  ;  Dail  v.  Sugg,  85  N.  C,  104  ;  Dur- 
ham-  v.    Wilson,  104  N.  C,  595. 

The  finding  of  the  court,  therefore,  upon  an  inspection  of 
the  record  and  deed  that  there  was  a  presumpt  on  that  tho 
defendant  w^as  a  party,  was  supported  by  the  record  and 
deed  from  which  the  facts  are  gathered,  and  is  sustained  in 
its  legal  aspects  by  the  statute  and  authorities  cited.  The 
judge  was  authorized  by  the  parties  to  find  the  facts  in 
relation  to  that  branch  of  the  case,  and  upon  the  evidence 
was  warranted  in  holding,  in  the  capacity  of  juror,  that 
the  presumption  was  not  rebutted  by  the  defendant's  tes- 
timony. It  may  not  be  amiss  to  mention  that  the  discrep- 
ancy between  the  printed  and  written  records  upon  a  very 

• 

important  point  misled  us  for  some  time.  The  word  *'not  " 
was  omitted  in  the  printed  record,  so  as  to  make  it  appear 
as  the  finding  of  the  court  that  the  presumption  was 
"  rebutted  "  by  the  testimony  of  William  Newton. 

No  Error.     Aflirmed. 
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ETTA  MOODY  v.  ROBERT  MOODY. 

Practice  in  Applications  for  Alimony  Pendente  Lite — 
Special  and  General  Appearance — Parties — TKe  Code^ 
Section  1291. 

1.  A  party  who  enters  a  special  appearance,  and  moves  to  dismiss 
for  want  of  legal  service  of  the  summons,  should  except  to 
the  refusal  of  his  motion.  If  he  does  not  except,  his  snlMe- 
quent  appearance  in  the  action  makes  him  in  law  a  party  for 
all  purposes. 

2  A  general  appearance  waives  irregularity  in  service  of  the  sum- 
mons. 

8.  Under  Section  1291,  The  Code^  an  order  allowing  alimony  is  erro- 
neous if  madd  without  a  finding  of  the  facts  by  the  judge. 

Application  for  alimony  pendente  lite^  heard  by  Rob- 
inson^  ./.,  upon  affidavits  and  motion  of  defendant  to  dis- 
miss, at  Fall  Term,  1895,  of  Macon  Superior  Court. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Defendant  appealed. 

Mefisrs.  A,  M.  Fry  and  •/.  F,  Ray,  for  plaintiff. 
Mesftrs,  Jones  cfe  Johnston,  for  defendant  (appellant). 

Faircloth,  C.  J. :  This  is  an  action  for  divorce  and 
9i\\ino\\y  pendente  lite.  The  summons  was  issued  Septem- 
ber (],  1895,  by  the  clerk  of  Macon  county  superior  court, 
N.  C,  directed  to  the  sheriff  of  that  county.  The  only 
return  is  "served  September  9,  1895,''  by  one  Dockint^, 
sherifl'of  Kobun  county,  Georgia.  There  was  no  attempt 
to  show  service  by  publication  nor  in  the  manner  pre- 
scribed by  Act  1891,  Ch.  120.  The  defendant,  on  the  return 
day,  made  a  special  appearance,  and  moved  to  dismiss  the 
actior)  for  want  of  service,  to  which  he  was  then  entitled, 
but  without  filing  exception  to  the  refusal  to  dismiss  at  the 
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same  time  he  iiled  his  own  affidavit  and  several  others, 
denying  the  allegations  of  the  plaintifTs  affidavit,  which 
was  treated  as  a  complaint.  This  waived  all  irregularity 
in  the  service,  and  put  the  defendant  in  court  as  completely 
as  if  the  summons  had  been  duly  and  legally  served.  The 
court  then  heard  the  affidavits,  j*nd,  without  finding  the 
facts,  rendered  judgment,  making  an  allowance  to  the 
plaintiff,  and  the  whole  record  is  sent  to  this  Court.  That 
was  erroneous.  The  Code^  Sec.  1291,  requires  the  plaintiff 
to  set  forth  facts  which  *^  shall  be  found  by  the  judge  to 
be  true,"  and  to  these  facts  he  must  apply  the  law  of  the 
case,  and  either  party  may  appeal  from  his  judgment. 
This  has  been  held  in  other  cases,  and  that  the  facts  found 
by  the  court  must  appear  in  the  record  sent  to  this  Court. 
Morris  v.  Morris,  89  N.  C,  109  ;  Griffith  v.  Griffith,  89 
N.  C,  113  ;  Lassiter  v.  Lasnter,  92  N.  C,  129.  We  must 
therefore  send  the  case  back,  to  the  end  that  the  facts  may 
be  found  by  the  court,  which  this  Court  has  no  authority  to 
do.  Remanded. 
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A.  C.  WILLIAMS  V.  CROSBY  LUMBER  CO. 

Statute  of  Frauds — Estoppel  to  Deny  Authority  of 
Agent — Damages  on  Sale  of  Chattels — Judgment  by 
Default  and  Inquiry — Interest  on  Verdict — The  Code^ 
Sees.  413,  1554. 

1.  The  Statute  of  Frauds  (2'Ae  ('Ode^  Sec.  1554)  can  only  be  taken 

advantage  of  by  pleading  it.  But,  if  an  oral  contract  is 
alleged  in  the  complaint  and  denied  by  the  answer,  and  a 
difTerent  contract  set  up  in  the  answer,  oral  evidence  of  plaint- 
ilT^s  claim  will  be  excluded. 

2.  Where  one  pays  for  part  of  certain  property  purchased  for  him 

by  one  who  claimed  and  represented  himself  to  be  the  agent 
of  such  purchaser,  he  ratifies  the  contract  of  purchase  and 
will  not  be  heard  to  deny  the  agency. 

3.  Remarks  of  the  judge,   of  doubtful  propriety,  made,  not  in  hfs 

charge,  but  to  counsel  during  the  introduction  of  the  evi- 
dence, are  not  a  ground  for  a  new  trial,  unless  it  reasonably 
appears  that  a  party  is  prejudiced  in  the  minds  of  the  jury 
by  such  remarks. 

4.  It  is  not  erroneous  or  improper  for  a  judge  to  make  a  calcula- 

tion of  the  amount  claimed  by  a  party,  and  to  hand  such  cal- 
culation to  the  jury  with  the  instruction  that  they  are  not 
bound  thereby  but  must  find  the  amount  due  from  the  evi- 
dence. 

5.  The  measure  of  damages  for  a  breach  by  vendee  of  a  contract 

for  the  purchase  of  timber,  to  be  delivered  at  a  designated 
point,  is  the  contract  price  less  the  cost  of  putting  the  tim- 
ber at  the  place  designated  for  its  delivery. 

6.  Where  there  was  judgment  by  default  and  inquiry,  and  upon 

the  inquiry  an  issue  was  submitted  as  to  what  amount  was 
due  the  plaintiff  from  defendant  on  account  of  certain  logs 
cut  and  delivered,  to  which  the  jury  responded  a  certain 
amount,  it  was  error  to  add  any  interest  to  the  amount  so 
found  for  time  elapsed  prior  to  the  inquiry,  as  such  interest 
is  presumed  to  have  been  included  in  the  verdict  as  ren- 
dered. 

Clark,  J.,  dissents. 
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Civil  action,  tried  before   liohinson^  e/.,  at  Fall  Term, 
1895,  of  Graham  Superior  Court. 
The  facts  appear  in  the  opinion. 
Defendant  appealed. 

Messrs,  Dilldrd  <&  King  and  Shephei'd  cfe  Biishee^  for 
plaintiff. 

Messrs.  J.  W,  d;  JR.  L.  Cooper^iov  defendant  (appel- 
lant) 

Faircloth,  C.  J. :  The  plaintiff  sues  to  collect  a  balance 
due  him  on  contract  with  the  defendant,  and  for  damages 
for  breach  ot  the  contract.  The  verbal  contract  was  for 
"  lar^T^e  quantities  of  timber,  growing  and  felled,  "  on  divers 
tracts  of  land  on  the  Cheoah  and  Little  Tennessee  rivers 
and  their  tributaries.  In  his  complaint  the  plaintiff 
alleges  that,  under  a  contract  with  defendant,  he  "  cut  and 
put  a  large  quantity  of  logs  into  the  Cheoah  river  in  Gra- 
ham county,  for  which  labor  the  said  company  partly  paid 
plaintiff  from  time  to  time,  leaving  a  balance  of  $500  still 
due  therefor,  which  sum  the  plaintiff  is  entitled  to  recover, 
over  and  above  any  and  all  counter-claims  and  sets-off 
known  to  the  plaintiff."     The  complaint  also  alleges   that 

• 

the  defendant  in  1893  pretended  to   sell    to  one    Belding, 

one  of  the  subscribers  to  its  stock,  all  of  its  timber,  cut  and 

standing,  and  logs  in  the    streams,  with    all    its    saw-mill 

machinery,  implements  and  utensils,  at    the    insignificant 

sum  of  $100,  while  in  fact  this  property  was  worth  several 

hundred  thousand  dollars ;  that  said  sale  and  convey 

ance were  inoperative  and  void,  as  being  done  without 

authority,  and  likewise    fraudulent    and    void    as    against 

creditors  for  lack  of  valuable  consideration  and  bona  fides., 

and  was  further  void  against  this    plaintiff  and   its    other 

creditors,  upon  the  actual  intent  which  it  had   thereby    to 

hinder,  delay  and  defraud  its  creditors."     It  further  alleges 
118—59 


930  IN    THE   SUPREME  COURT.  [118 


Williams  v.  Lumbub  Company. 


that  "  the  defendants  are  non-residents  and  cauoot  after 
due  diligence  be  found ;  that  he  has  taken  out  a  war- 
rant of  attachment  and  had  the  same  levied  upon  a  large 
quantity  of  logs  in  Graham  county,  in  the  streams  and  out- 
side, and  on  the  standing  timber  on  said  69  tracts  of  land, 
&c."  He  then  demands  judgment  for  his  debt,  and*  that 
the  attached  property  be  sold  to  satisfy  his  judgment.  To 
this  complaint  no  answer  or  demurrer  was  filed,  and  at 
Spring  term,  1895,  a  judgment  by  default  and  inquiry  was 
rendered.  At  Fall  term,  1895,  the  inquiry  was  taken  and 
"by  consent,  the  plaintiflF  having  been  allowed  to  so  amend 
his  complaint  as  to  set  up  such  claim  as  he  may  have 
against  the  defendant  for  damages  sustained  by  him  by 
reason  of  defendant's  breach  of  its  contract,  and  the  defend- 
ant  being  allowed  to  answer,  denying  the^damage  alleged, 
and  both  amendment  and  answer  being  treated  as  in  with- 
out objection,  certain  issues  were  submitted  to  the  jury," 
which  with  the  responses  thereto  are  as  follows : 

"  1.  What  amount  is  due  and  owing  to  plaintiff  from 
defendant  on  account  of  logs  cut  and  delivered,  and  others 
cut  and  not  delivered  ?      Ans.,  '$313.25.' 

"  2.  What  damage  has  plaintiff  sustained  by  reason  of 
defendant's  breach  of  contract  ?  Ans.,  '$86.75,'  Judg- 
ment w^as  entered  for  $400.00,  with  interest  till  paid,  and 
interest  on  $313.25  from  August  21,  1894,  till  the  first  day 
of  this  term,  and  costs." 

The  plaintiff  testified  over  the  defendant's  objection  that 
he  contracted  to  sell  the  trees,  in  parol,  with  John  Swan, 
agent  of  the  defendant  company,  and  that  he  had  cut, 
sawed  and  peeled  large  quantities  of  different  kinds  of 
wood  and  had  delivered  7,000  feet  of  poplar  of  the 
lengths  required  by  the  contract,  all  of  which  testi- 
mony the  defendant  objected  to  on  the  ground  that 
Swan  had  no  authority  to  make  the  contract,  and  because 
the  contract  was  void  under  the  Statute  of  Frauds,  the  same 
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being  for  ao  interest  in  real  estate  and  not  signed  by  the 
party  to  be  bound  thereby.  The  objection  was  overruled, 
and  this  evidence  was  allowed  to  go  to  the  jury.  The 
plaintiff  also  testified  that  he  was  damaged  $500,  in  addition 
to  the  timber  contract.  No  objection  to  the  last  evidence 
was  made.  Plaintiff  offered  in  evidence  a  paper  contain- 
ing  an  account  in  favor  of  the  defendant  for  articles  sold 
to  plaintiff,  on  which  was  a  written  statement  made  by 
Swan  as  to  the  price  the  plaintiff  was  to  have  for  the  tim- 
ber when  delivered.  Objected  to  by  defendant  as  evidence. 
The  court  admitted  it,  '^  with  the  remark,  made  in  a  very 
pointed  manner,  that  he  would  allow  the  paper  to  be  read 
and  risk  it ;  that  when  people  contracted  debts  they  must 
pay  them."  Defendants  excepted.  The  court  "  made  a 
calculation  and  statement  of  amount  claimed  by  plaintiff 
as  per  alleged  contiact  price,  and  as  testified  to  by  plaint- 
iff, and  handed  the  same  to  the  jury,  and  told  tliem  that  it 
was  what  the  court  had  calculated  to  be  due  the  plaintiff 
by  defendant  on  the  contract,  but  for  the  jury  to  make  their 
own  calculations;  that  they  were  not  bound  by  his;  that 
it  was  for  the  jury  to  say  from  the  evidence  what  sum  was 
due  the  plaintiff:  that  the  plaintiff  was  entitled  to  the 
contract  price,  less  the  sum  it  would  cost  to  put  the  tim- 
ber to  the  river  where  it  was  to  be  delivered.  Defendants 
excepted."  The  court  said  to  tlie  jury  that  the  plaintiff 
was  entitled  to  damages,  and  the  amount  was  for  the  jury 
to  find  from  the  evidence.  Defendants  excepted.  The 
transcript  in  this  case  is  not  as  easily  understood  as  some 
we  have,  and  we  have  copied  several  of  its  parts  in  order 
that  we  may  arrive  at  it  correctly,  as  near  as  may  be.  It 
may  be  observed  that  the  defendant  omits  to  answer  or 
deny  the  allegation  of  the  original  complaint,  in  which  the 
contract  and  part  delivery  of  the  goods  are  alleged  ;  so 
these  allegations  stand   undisputed    and    affirmed    by    the 
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judgment  by  default.  The  permission  to  file  an  answer  to 
the  amended  complaint,  as  a  count  for  damages  for  the 
breach  of  contract,  was  limited  by  the  terms  of  the  order  to 
a  denial  of  the  damages  for  the  breach,  and  did  not  extend 
to  a  denial  cf  anything  in  the  original  complaint  and  judg- 
ment by  default.  The  defendant  offered  no  evidence 
denying  the  contract  or  damages,  nor  to  the  agency  of 
Swan  as  testified  to  by  the  plaintiff.  He  simply  relied  on 
the  chance  of  discovering  a  mistake  on  the  part  of  the 
court  at  the  trial.  He  does  not  deny  the  allegations  him- 
self, nor  use  Swan  as  a  witness,  nor  any  one  else.  He 
does  not  plead  tlie  Statute  of  Frauds,  and  he  cannot  avail 
himself  of  the  statute  without  pleading  it,  as  verbal  con- 
tracts are  not  void,  but  only  voidable  at  jthe  option  of  the 
pleader.  Curtis  v  Lumher  Co.^  109  N.  0  ,  401  ;  Laughran 
V.  Giles^  110  N.  C,  423.  In  this  connection  it  may  be 
stated,  to  avoid  misapprehension,  that  if  the  complaint 
alleged  a  parol  contract  for  land,  and  the  answer  denied 
the  contract  and  set  up  a  different  contract,  the  plaintiff 
could  not  introduce  oral  proof  of  his  claim,  if  objected  to 
by  defendant,  although  the  Statute  of  Frauds  is  not  pleaded. 
Gulley  V.  Macy,  84  N.  C,  434;  Holler  v.  Richards^  lOtJ 
N.  C,  545.  A  contract,  required  to  be  in  writing,  can  he 
proved  only  by  the  writing  itself,  not  only  as  the  heM^  but 
as  the  only  admissible  evidence  of  its  existence.  Morri- 
son  V.  Baker  ^  SIX.  C,  76.  The  Code^  Sec.  683,  requiring 
corporation  contracts  exceeding  $100,  to  be  in  writing, 
was  repealed  by  the  Act  of  1893,  Ch.  84. 

The  first  exception,  except  as  already  noticed,  is  that 
Swan  had  no  authority  to  make  the  contract.  The  defend- 
ant, having  received  and  paid  for  a  portion  of  the  logs 
as  alleged  in  the  original  complaint,  and  not  denied,  and 
thereby  ratified  the  contract  made  by  Swan,  is  concluded 
as  to  his  authority  to  make  the  contract.      The  defendant 
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in  his  argument,  however,  insists  that  the  Judge  ought  to 
have  set  out  the  evidence  pertinent  to  the  question  of 
agency,  and  relies  on  The  Code,  Sec.  412  (2).  So  far  as  we 
can  see,  the  evidence  is  all  in  the  record  before  us.  We 
cannot  say  that  it  is  so,  but  the  appellant  nowhere  suggests 
that  it  is  not  so.  We  hold,  however,  that  question  to  be 
settled  by  defendant's  ratification  as  above  stated.  The 
plaintiff  testified  that  he  was  damaged  $500,  in  addition  to 
the  timber  contract,  and  there  was  no  exception  to  that 
evidence.  This  is  the  only  evidence  on  the  question  of 
damages  that  went  to  the  jtiry.  The  objection  to  the 
account  of  defendant  for  articles  sold  plain tiif  we  sup- 
pose was  to  the  writing  thereon  by  Swan,  stating  the 
price  of  the  timber  when  delivered.  This  is  without  force, 
as  it  was  only  a  statement  by  defendant's  agent  concerning 
the  contract  which  he  liad  made  and  they  had  ratified. 
The  next  exception  was  to  the  paper-writing  above  referred 
to-,  and  oflTered  in  evidence,  and  admitted.  "  The  court 
admitted  the  same,  with  the  remark,  made  in  a  very 
pointed  manner,  that  he  would  allow  the  paper  to  be  read 
and  risk  it;  that  when  ])oople  contracted  debts  they  must 
pay  them.  Defendant  excepted."  Whether  the  exception 
was  pointed  to  the  admission  of  the  paper,  the  pointed 
manner,  or  that  when  people  contracted  debts  they  must 
pay  them,  does  not  appear  from  the  exception,  as  it  should 
do.  But  assuming  that  it  refers  to  the  manner  and  the 
last  part  of  the  sentence,  as  defendant  now  argues,  we 
must  consider  it  that  way.  The  Code,  Sec.  413,  says  : 
*'  No  judge  in  giving  a  charge  to  the  petit  jurj,  either  in 
a  civil  or  criminal  action,  shall  give  an  opinion  whether  a 
fact  is  fully  or  sufficiently  proved,  such  matter  being  the 
true  office  and  province  ot*  the  jury;  but  he  shall  state  in 
a  plain  an<l  correct  njanner  the  evidence  given  in  the  case, 
and  declare  and    explain  the    law  arising   thereon."     We 
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do  not  approve  the  nse  of  such  loose  expressions,  but  the 
question  still  remains  whether  they  are  a  violation  of  the 
statute  and  injurious  to  the  party  complaining.  Numerous 
decisions  on  this  question  have  been  made,  and  they  all 
agree  that  the  judge  is  not  permitted  to  express  an  opinion 
as  to  whether  a  fact,  which  is  for  the  jury  to  find,  is  fully 
or  sufficiently  proved,  in  his  charge  to  the  jury.  In  the 
present  case,  the  remark  complained  of  was  not  made  in 
his  charge  to  the  jury,  but  was  an  announcement  to  coun- 
sel as  to  the  competency  of  the  evidence,  made  in  the 
presence  of  the  jury.  In  State  v.  Boone^  82  N.  C  ,  637, 
it  was  held  that  *'  the  language  of  a  judge  in  his  charge  to 
the  jury  must  be  read  with  reference  to  the  evidence  and 
points  in  dispute  and  construed  in  reference  to  the  con- 
text." 

In  State  v.  Brabham,  108  N.  C,  793  (7),  it  is  said, 
''Remarks  by  the  court  of  doubtful  propriety  are  not 
ground  for  exception  where  it  appears  they  did  no  harm 
to  the  prisoner." 

In  State  v.  Browning^  78  N.  C,  556,  it  is  stated,  "  In 
most  cases  in  the  course  of  the  trial  it  becomes  necessary 
for  the  judge  to  pass  upon  and  decide  collateral  questions 
of  fact,  and  such  decisions  taken  abstractlv  and  without 
their  proper  connection  with  other  things,  might  seem -to 
be  an  opinion  up(m  those  matters  belonging  exclusively 
to  the  jury  ;  but  it  must  be  presumed  that  their  true 
import  and  bearing  are  understood  by  the  jury,  and  unless 
it  appears  with  ordinary  certainty  that  the  rights  of  the 
prisoner  have  been  in  some  way  prejudiced  by  the  remarks 
or  conduct  of  the  court,  it  cannot  be  treated  as  error." 

In  State  v.  Angela  7  Ired.,  27 — "  The  Act  of  Assembly 
restraining  judges  from  expressing  to  the  jury  an  opinion 
as  to  the  facts  of  the  case  only  applies  to  those  facts  respect- 
ing which  the  parties  take  issue  or  dispute." 
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111  State  V.  Dick^  2  Wingfon,  46,  after  stating  the  gen- 
eral rnle,  says :  "  Bnt  if  the  party  excepting  could  not 
possibly  be  injured  by  it,  it  is  not  ground  for  a  venire  de 
novo.^^  Kecognizing  the  general  rule,  these  cases  are  cited 
to  show  that,  unless  it  appears  reasonably  certain  that  the 
party  is  prejudiced  in  the  minds  of  the  jury,  there  is  no 
error. 

In  the  present  case,  the  judge  was  not  charging  the 
jury,  there  was  a  judgment  by  default  and  inquiry,  estab- 
lishing a  legal  liability  of  the  defendant  to  the  plaintiff 
for  something ;  there  was  no  evidence  in  the  case  except 
the  plaintifTs  ;  there  was  no  denial  by  plea  or  proof  on  the 
part  of  the  defendant,  and  it  appears  nnreasonable  to 
suppose  that  the  verdict  would  have  been  different  with- 
out the  remark  of  the  court,  as  above  stated.  As  to  the 
manner  of  the  judge,  we  have  no  suggestion,  except  so  far 
as  the  words  explain  themselves. 

The  next  exceptiorf  was  that  the  ju4ge  made  a  calcula- 
tion "as  per  alleged  contract  price  and  handed  it  to  the 
jury,"  telling  them  to  make  their  own  calculation,  that 
they  were  not  hound  by  his,  that  they  must  find  the 
amount  from  the  evidence,  &c.,  as  we  have  already  stated. 
This  seems  harmless,  and  we  understand  it  is  frequently 
done  by  the  judge  without  prejudice  to  a:^y  one.  The 
interest  on  $313.25  from  August  21,  1894,  till  the  first  day 
of  the  trial  term  must  be  eliminated  on  final  settlement, 
as  we  must  presume  that  was  included  in  the  verdict  as 
rendered. 

The  main  question  pressed  upon  our  attention  was  the 
rule  of  damages  in  a  case  like  the  present.  His  Honor 
instructed  the  jury  that  "  the  plaintiff  was  entitled  to  the 
contract  price,  less  the  sum  it  would  cost  to  put  the  timber 
to  the  river,  where  it  was  to  be  delivered."  The  rule 
seems  to  be  settled  in  this  State,  but  the  diversity  of  opinion 
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in  other  places,  and  the  insistence  of  counsel,  has  induced 
lis  to  look  at  the  authorities  and  refer  to  some  of  them. 

By  many  it  is  urged  that  the  measure  of  damages  is  the 
difference  in  the  market  value  of  the  articles  at  the  place 
of  delivery  and  the  contract  price.  By  others  it  is  claimed 
that  the  measure  of  damages  is  the  contract  price  less  any 
necessary  cost  of  putting  the  goods  at  the  place  of  delivery. 

In  Oatling  v.  Smithy  64  N.  0.,  291,  it  was  held  that  a 
judgment  by  default  operates  as  an  admission  of  a  cause  of 
action,  but  the  plaintiff  must  prove  the  delivery  of  the 
goods  and  their  value. 

Adrian  v.  Jackson^  75  N.  C,  536  :  That  when  a  claim 
for  damages  is  certain  in  amonnt,  or  can  be  rendered  cer- 
tain by  mere  computation,  there  is  no  need  of  proof,  as  the 
judgment  by  default  admits  the  claim.  An  inquiry  is 
necessary  only  when  the  claim  is  uncertain. 

Hartman  v.  Farrioi\  95  N.  C,  177  :  When  a  verified 
complaint  alleges  a  promise  to  pay  a  sum  certain  on 
default,  the  plaintifli'  is  entitled  to  a  judgment  final,  but 
when  it  alleges  the  value  of  the  property  without  any 
promise,  the  judgment  should  be  by  default  and  inquiry. 

Garrard  v.  Dollar^  4  Jones,  175:  Upon  a  judgment  by 
default,  nothing  that  would  have  amounted  to  a  plea  in 
bar  to  the  cause  of  action  can  be  given  in  evidence  to 
reduce  the  damages.  Garrard  v.  Dollar^  4  Jones,  175. 
In  this  case,  the  question  of  the  measure  of  damages  in 
land  sales  was  first  passed  on  in  our  State,  and  it  was  held 
that  the  measure  of  damages  against  a  vendee  for  refusing 
to  perform  his  contract  for  the  purchase  of  land — the 
vendor  being  ready  to  perform  his  part — is  the  purchase 
money  with  interest.  The  English  rule  was  that  the 
difference  between  the  value  and  the  contract  was  the 
measure.     Sedij^wick  on  Damages,  192,  so  states  in  regard 
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to  land  sales,  but   admits    on   page  281   that  it  is  different 
in  respect  to  sales  of  personal  chattels. 

Oldham  V.  Kerchner^  81  N.  C,  430 :  Here,  the  plaint- 
iff snes  for  failure  to  deliver  corn,  to  be  ground  at  his  mill, 
and  the  measure  of  damages  is  prima  facie  the  difference 
between  the  cost  of  grinding  and  the  contract  price,  and 
the  burden  is  upon  tlie  defendant  to  prove  all  matters  in 
reduction  of  such  damages. 

Hinckley  v.  Steam  Co.,  121  C.  S.,  264,  275  :  The 
defendant  agreed  to  purchase  rails  from  the  plaintiff  at 
$58  per  ton.  On  refusal  to  receive  the  rails,  the  defend- 
ant was  liable  for  breach  of  contract,  and  it  was  held  that 
the  rule  of  damages  was  the  difference  between  the  cost 
per  ton  of  making  and  delivering  the  rails  and  the  !?58. 

3  Parsons  on  Contracts,  209  :  The  rule  is  well  stated  by 
the  author — "  If  the  goods  remained  in  the  vendor's  hands, 
it  may  be  said  that  now  all  his  damages  is  the  difference 
between  their  value  and  the  price  to  be  paid,  which  may 
be  nothing.  Tliis  would  be  true  if  the  vendor  chose  to 
consider  the  articles  as  his  own.  But  it  does  not  seem 
that  the  law  lays  upon  him  any  such  obligation.  He  may 
consider  them  as  his  own,  if  there  has  been  no  delivery,  or 

he  may  consider  them  as  the  vendee's subject  to   his 

call  or  order,  and  then  he  recovers  the  whole  of  the  price 
which  the  vendee  should  pay."  In  either  case  the  action 
is  upon  the  breach  of  the  contract  by  the  vendee,  and  it 
seems  reasonable  that  this  election  ifhould  be  given  to  the 
vendor  and  not  to  the  vendee. 

Sands  v.  Taylor^  5  Johns.,  3U5  :  Here,  after  receiving 
a  part  of  the  cargo  the  defendant  refused  to  receive 
the  balance,  and  the  plaintiff  sold  it  at  the  best  price  in 
the  market,  and  by  action  recovered  the  difference  between 
the  proceeds  of  the  sale  and  the  original  contract  price. 

Beinent    v.     Smithy     15     Wend.,    493:  The    defendant 
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refused  to  take  a  carriage,  built  according  to  tbo  terms  of 
the  agreement.  The  plaintiff  deposited  the  carriage  with 
a  tliird  party  and  notified  the  defendant.  The  plaintiff 
recovered  the  contra'it  price. 

Maaterton  v.  Mayor^  42   Am.   Dec,  38:  Held   that  the 
measure  of  damages  was  the  difference  between  the  cost  of* 
doing  the  work  and  the  agreed  price  to  be  paid. 

We  approve  the  rule  pointed  out  in  these  authorities. 
The  recovery  is  only  the  proximate  contract  profits,  and 
does  not  fall  within  the  line  of  inhibited  speculative 
profits.  A  party  contracts,  expends  his  time,  skill  and 
capital,  and  assumes  risk.  It  would  seem  unreasonable  to 
deprive  him  of  his  direct  profits  and  relieve  the  other 
party,  simply  because  he  has  violated  the  agreement. 
With  the  record  as  it  comes  to  us,  we  can  see  no  error, 
and  with  the  modification  already  indicated  the  judgment 
is  modified  and  aflSrmed.  Modified  and  AfSrnied. 

Clark,  J.  (dissenting)  :  The  learning  as  to  judgments 
by  default  and  inquiry  is  not  applicable  in  this  case,  for, 
though  such  judgment  was  taken  by  mutual  consent,  it 
was  in  eflect  set  aside,  the  plaintiff  at  the  trial  term  being 
permitted  to  amend  his  complaint  and  the  defendant  to 
file  his  answer,  and  the  issues  arising  thereon  were  duly 
subuiitted  to  the  jury.  The  plaintiff*  testified  that  he 
made  the  contract  with  one  Swan  as  agent  of  the  defend- 
ant. The  defendant  objected  that  there  was  no  evi- 
dence of  agency.  The  court  overruled  the  objection  and 
the  defendant  excepted.  Whether  there  \v9i% prirna  facie 
evidence  of  agency  was  for  the  court.  The  material  fact 
that  Swan  was  the  agent  of  the  defendant  authorized  to 
contract  was  for  the  jury.  The  judge  o^'erruled  the  excep- 
tion, thus  passing  on  the  fact  himself.  The  exception 
being  made,  it  was  incumbent  on  the  judge  to  set  out  the 
pertinent  evidence.     Tke  Code^  Sec.   rH2  (2)  expressly  so 
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requires,  but  there  is  no  evidence  in  the  record  tending  to 
show  the  agency.  It  may  have  been  stated  on  the  argu- 
ment here  that  the  defendant  had  theretofore  paid  for  tim- 
ber bought  for  it  by  Swan,  but  nothing  of  the  kind  appears 
in  the  case  on  appeal.  The  record  states  :  "  The  defend- 
ant objected  to  the  paper  as  evidence.  The  court  admit- 
ted the  same  with  the  remark,  made  in  a  very  pointed 
manner,  that  he  would  allow  the  paper  to  be  read  and 
risk  it ;  that  when  people  contracted  debts,  they  must  pay 
the  same.  Defendant  excepted."  This  was  an  expression 
of  opinion  that  the  defendant  had  contracted  a  debt  to 
the  plaintiff  which  was  still  duo  and  ought  to  be  paid,  and 
was  a  violation  of  the  act  of  1796,  now  The  Code^  Sec.  413. 
State  V.  Diclc^  60  N.  C,  45  ;  Reiger  v.  Davis,  67  N.  C, 
185  ;  State  v.  Dancy,  78  N.  C,  437.  "The  court  made 
calculation  and  statement  of  an)ount  claimed  by  plaintiff, 
as  per  alleged  contract  price  and  as  testified  toby  plaintiff 
and  handed  same  to  the  jury,  and  told  them  that  the  same 
was  what  the  court  had  calculated  to  be  due  the  plaintiff 
hy  the  defendant,  by  the  contract."  This  was  an  expres- 
sion of  opinion  by  the  court  that  the  testimony  of  the  plaint- 
iff was  correct,  and  this  could  not  be  corrected. by  the 
judge  adding  thereto  "  but  for  the  jury  to  make  their  own 
calculations,  that  they  were  not  bound  by  his."  State  v. 
Dick,  supra,  is  exactly  ''  on  all  fours,"  but  indeed  no  prec- 
edent is  needed  to  .show  that,  if  this  is  admissible,  the  stat- 
ute designed  to  present  the  weight  of  the  judge's  views  of 
the  evidence  going  to  the  jury  is  henceforth  a  nullity. 
It  is  a  violation  of  Section  413  of  The  Code  for  the  judge 
at  any  time  during  the  trial — and  not  in  the  charge  only — 
to  express  an  opinion  before  the  jury  on  the  weight  of  the 
evidence.  State  v.  Browning,  78  N.  C,  555  ;  March  v. 
Verhle,  79  N.  C,  19  ;  Sever  v.  McLauyhlin,  79  N.  C,  153  ; 
Fickey  v.  Merrimon,  Id,,  585.     The  plaintiff  testified  that 
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defendant  for  damages  suBtained  by  him  by  reason  oi 
defendant's  breach  of  its  contract,  and  the  defendant  being 
allowed  to  answer,  denyiny  the  damage  alleged^  and  both 
amendment  and  answer  being  treated  as  in,  without  objec- 
tion certain  issues  were  submitted  to  the  jury  as  follows." 
It  is  on  the  second  of  the  issues  thus  framed  on  the  plead- 
ings, there  being  an  allegation  and  a  denial  of  damage, 
that  the  Judge  telle  the  jury  that  "  the  plaintiff  is  entitled 
to  damages— rhow  much  is  for  the  jury  to  say."  This 
charge  is  erroneous  certainly  on  the  face  of  the  record, 
and,  if  the  state  of  the  evidence  was  such  as  to  justify  this 
instruction,  the  exception  put  the  court  and  the  appellee  on 
notice  to  send  up  the  pertinent  evidence  that  would  sus- 
tain it,  and,  it  not  being  sent  up,  and  taking  the  record  as 
it  is  to  be  full  and  true,  this  charge  was  properly  excepted 
to,  it  being  supported  by  no  evidence,  and  likewise  an 
expression  of  opinion.  It  certainly  could  have  been  no 
guide  to  the  jury,  beyond  the  instruction  by  the  court  to 
allow  the  plaintiff  someching  on  the  second  issue.  It  may 
be  that  the  case  was  imperfectly  made  out,  but  we  must 
take  the  record  as  we  find  it.  The  appellee  not  having 
excepted  to  the  appellant's  case,  it  is  as  conclusive  as  if  set- 
tled by  the  judge.  Besides,  it  appears  that  the  judge 
expressed  his  opinion  three  times  in  the  charge  that  the 
plaintiff  ought  to  recover.  Possibly  he  ought.  We  do  not 
know  how  that  may  be,  but  his  Honor  should  not  have 
intimated  his  opinioL  to  the  jury  to  that  effect. 
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G.  W.  WILLIAMS,  et  al.  v.  S.  F.  CHAPMAN,  et  al. 

Contract — Sale   of  Future    Products    of  Mill — Public 

Policy, 

1.  A  contract,  whereby  one  party  sells  or  pledges  in  advance  the 

contingent  products  of  a  mill  for  a  certain  period  and  at  a 
specified  price,  in  consideration  of  money  furnished  and 
agreements  entered  into  by  the  party  who  buys,  is  valid 
and  not  against  public  policy. 

2.  Where  a  contract  of  sale  which  provided  that  the  vendor,  for  a 

valuable  consideration,  and  in  consideration  of  obligations 
to  be  performed  by  C,  *^  does  hereby  sell  and  agree  to 
deliver"  to  C,  at  Waynesville,  boxed  or  sacked,  (at  option  of 
C.,)  the  entire  products  of  the  vendor's  mill,  according  to 
specifications,  for  a  period  of  three  years  from  date,  C.  to 
make  certain  advances  for  the  purpose  of  paying  for  raw 
material  and  the  cost  of  boxing,  &c.,  and  the  contract  fur- 
ther provided  that  all  applications  for  the  purchase  of  such 
products  should  be  referred  to  C. ;  Held^  that  such  contract 
vested  the  title  to  the  finished  products  in  the  vendee. 

Civil  action,  tried  at  Fall  Terra,  1895,  of  Haywood 
County  Superior  Court,  before  Robinson^  «/.,  and  a  jury. 
The  action  was  a  creditor's  bill,  filed  by  plaintiff  in  behalf  of 
himself  and  all  the  other  creditors  of  F.  T.  Hyatt,  against 
defendants  for  the  recovery  of  certain  property  alleged  to 
be  in  the  hands  of  the  defendant,  J.  R.  Justice,  Trustee, 
and  the  other  defendants,  for  the  benefit  of  the  creditors 
of  the  said  F.  T.  Hyatt. 

-  The  pertinent  facts  are  stated  by  Associate  Justice  Avery 
in  the  opinion. 

Mr,  J.  M,  Moodyy  for  E.  F.  Hyatt  (appellant). 
Mr,   W.  T,  Crawford^  for  appellee. 

AvEEY,  J.  :     The    appeal  hinges    upon    the    question 
whether  F.  T.  Hyatt  was  the  owner  of  certain   locust  pins 
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(which  were  the  output  of  his  mill)  prior  to  his  executing 
an  assignment  for  the  benefit  of  creditors  to  J.  R.  Justice, 
trustee,  on  the  loth  of  January,  1891.  The  defendant 
Chapman  claimed  title  to  these  pins,  some  of  which  had 
been  boxed,  and  others  were  unboxed,  when  seized  at  the 
milliard  of  Hyatt  at  Waynesville.  On  the  10th  of  March, 
1890,  a  written  contract  was  entered  into  by  the  defendant 
F.  T.  Hyatt  and  the  defendant  S.  F.  Chapman,  in  which  we 
find  the  following  stipulation  :  *'  For  a  valuable  considera- 
tion, and  in  consideration  of  certain  obligations  to  be  per- 
formed by  the  second  parry,  (Chapman,)  said  first  party 
(Hyatt)  does  hereby  sell  and  agree  to  deliver  co  said  party, 
f.  o.  c,  at  Waynesville,  N.  C,  all  the  insulator  pins  of 
size  and  manufacture  satisfactory  to  second  party  and 
suitable  to  the  requirements  of  the  best  telegraph  compa- 
nies, neatly  and  smoothly  made,  that  said  first  party  may 
manufacture  for  three  years  from  to-day,  at  $7.50  per 
thousand  pins  ;  all  pins  are  to  cut,  be  the  exact  things  if 
dry,  and  a  little  larger  when  green,  so  as  to  insure  the 
equality  of  sizes  and  provide  for  shrinkage.  All  pifis 
must  he  hoxed  or  sacked  by  first  party  {the  second  party 
the  option  of  deciding  which  he  vnll  take)  in  good  sacks 
or  suitable  boxes  ;  boxes  to  be  nice  and  smooth,  and  shall 
be  marked  by  stencils,  which  ■  second  party  furnishes  in 
a  way  t^ccoud  party  directs.  If  sacks  are  used,  they  shall 
also  be  marked  as  above.  All  inquiries  for  purchase 
shall  be  referred  to  S.  F.  Chapman,  Asheville,  N.  C,  &c." 
Chapman  stipulated  on  his  part  to  advance  on  rough  insu- 
lator pins  delivered  to  Hyatt  at  the  mill  three  dollars  per 
thousand,  and  to  advance  the  cost  of  boxing  and  packing. 
He  also  agreed  to  furnish,  on  reasonable  terms,  additional 
machinery  if  Hyatt's  business  should  require  it.  When 
Hyatt  agreed  to  the  stipulation  that  he  did  "hereby  sell  " 
all  of  the  pins  that  should  be  manufactured  for  three  years, 
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it  "was  manifestly  the  intention  of  the  parties  who  signed 
the  contract  to  pass  the  title  to  the  whole  output  of  the 
mill  for  that  time.  This  language  in  itself  is  susceptible 
of  no  other  construction,  and  the  subsequent  stipulation 
that  all  inquiries  for  purchase  should  be  referred  to  Chap- 
man is  corroborative  of  the  view  that  the  parties  them- 
selves understood  that  under  a  proper  construction  of  its 
terms  the  title  to  the  pins  would  vest  in  Chapman,  as  they 
should  be  furnished.  The  validity  of  a  contract  whereby 
one  party  sells  or  subjects  to  a  lien  in  advance  the  contin- 
gent product  of  a  mill,  in  consideration  of  money  furnished 
and  agreements  entered  into  by  the  party  who  buys,  can 
no  longer  be  questioned,  since  the  full  discussion  of  the 
subject  in  Broicn  v.  Dail^  117  N.  C,  41.  The  reasons 
growing  out  of  public  policy,  which  induced  the  Court  to 
'  adopt  the  rule  that  crops  should  not  be  subjected  to  lien 
more  than  oneyear  in  advance  of  production  do  not  apply 
here,  and  when  the  reason  ceases  the  rule  must  cease.  To 
allow  a  farmer  to  create  indefinite  liens  might  result 
ir  the  accumulation  of  heavy  burdens  which  croppers 
might  be  unable  to  remove, and  therefore  might  discourage 
the  producer  and  diminish  the  ])roduct.  But  to  permit  a 
mill  owner  to  start  a  business  by  pledging  the  output  in 
advance  often  affords  the  only  opportunity  of  carrying  on 
the  business.  It  enables  the  capitalist  who  uses  the 
finished  product  to  make  himself  secure  in  sending 
another  into  the  forest  to  shape  the  raw  material  for  his 
use.  As  will  appear  by  reference  to  the  authorities  .cited 
in  Brown  v.  Daily  supra^  sales  of  such  contingent  inter- 
est come  within  no  inhibition  founded  upon  motives  of 
public  policy.  The  sale  of  the  pins  was  valid,  and  the 
title  vested  in  Chapman  as  they  were  made,  just  as  the  logs 
became  subject  to  the  lien  upon  the  happening  of  the  con- 
tingency in  Brown  v.  Dail^tiupram 
il8— 60 
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The  agreement  must  be  construed,  in  so  far  as  it  relates 
to  the  sale  of  the  pins,  as  an  executed  contract  whereby 
the  title  vested  as  soon  as  the  pins  were  turned  out  upon 
the  yard  in  a  finished  state.  Tiiere  was  a  distinct  stipula- 
tion on  the  part  of  Hyatt  to  box  or  sack,  (at  the  option 
of  Chapman,)  and  to  deliver  on  board  the  cars,  which  waB 
executory,  and  for  any  breach  of  which  Hyatt  was  answer- 
able in  damages. 

There  was  no  error  in   the  instruction  given  to  the  jury 

and  which  constitutes  the  ground   of  the  only   exception, 

that  in  no  aspect  of  the  testimony   was  Hyatt  the   owner 

of  the    pins  on   January    15,  1891,    and  the  judgment   is 

therefore  aflSrmed. 

Affirmed. 


N.  N.   FERGUSON   v.  THE   DAVIS  &   RANKIN  MANUFAC- 
TURING COMPANY. 


Principal  and  Agent — Dealings  with  Agent — Power  of 

Agent  to  Bind  Principal. 

1.  One  dealing  with  an  agent  must  ascertain  the  extent  of  his 

authority  to  make  contracts  to  bind  his  principal. 

2.  Where  plaintiff  knew  that  one  representing  himself  as  agent 

had  no  general  power,  and  that  his  powers  were  limited,  he 
cannot  recover  against  the  principal,  under  a  contract  made 
without  authority  in  the  latter's  name,  for  services  rendered 
to  the  agent  for  his  benefit. 
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Thid  was  an  action,  bronglit  by  the  plaintiff  to  recover 
compensation  for  services  rendered  to  the  defendant,  begun 
before  a  justice  of  the  peace  and  heard  on  appeal  before 
Hohinson^  «/.,  and  a  jury,  at  Fall  Term,  1895,  of  Haywood 
Superior  Court. 

The  plaintiff  alleged  that  he  was  entitled  to  compensa- 
tion at  the  rate  of  $100  per  month  and  expenses,  by  reason 
of  a  special  contract  entered  into  with  the  defendants  by 
their  agent,  D.  F.  Gibbons. 

The  defendants  resisted  the  plaintiff's  right  to  recover 
on  the  grounds  that  the  said  Gibbons  had  no  authority  to 
employ  the  plaintiff,  N.  N.  Ferguson. 

Plaintiff  testified  in  his  own  behalf: 

*'  I  had  a  contract  with  defendant.  In  February,  1892, 
D.  F.  Gibbons  came  here  and  claimed  to  be  the  agent  of 
the  defendent,  and  was  such  agent.  The  defendant  Com- 
pany built  creameries,  one  in  this  county.  D.  F.  Gibbons 
8ecMired  the  stock,  and  he  employed  me  to  help  get  up  the 
stock,  and  o;ave  me  a  note  for  one  hundred  and  fiftv  dol- 
lars."  (The  "note"  referred  to  by  witness  is  the  paper- 
writing  set  out  in  the  opinion  of  the  Court.) 

"  On  this  note  I  received  $50  from  Gibbons  in  cash  and 
an  order  on  the  creamery  company  here  given  by  defend- 
ant, per  Gibbons,  for  certificate  of  stock  the  value  of  one 
hundred  dollars."  (The  order  referred  to  is  the  same  as 
set  out  in  the  opinion  of  Judge  Montgomery.) 

"  This  order  was  accepted  by  the  creamery  company 
here,  charged  to  the  defendant  Company,  and  the  creamery 
company  here  received  credit  for  amount  of  said  order  in 
settlement  with  the  defendant  company,  and  issued  stock 
to  the  plaintiff  in  the  amount  of  $100. 

"  After  this  creamery  was  completed,  and  after  I  had 
received  my  pay  as  before  stated,  for  my  services  in  estab- 
lishing;  this   c»eamery,    I    made  a  contract   with  Gibbons 
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to    work   for  his  Company,  the  Davis  &  Rankin  Building 
and  Manufacturing  Co.,  and  began   work  on  the  15th  of 
July,  1892.     I  went  with  him  to  Franklin  and  stayed  sev- 
eral   days,  and  he  ordered  me  to  Statesville.     I  went  there 
and  back  to  Franklin  for  the  purpose  of  getting  up  stock 
and  establishing  a  cream ery  at  that  place,  and  did  get  up 
?>3,500  in  stock  in  the  name  and  for  the  defendant  Company. 
The  cost  of  establish! !}g  a  creamery  was  ^5,000,  raised  by 
subscription  and  taken  in  stock.     I  stayed  there  until  the 
10th  of  September.     I  had  correspondence  with  parties  at 
Plymouth,  N.  C,  Piedmont,  Ala.,  and  other  places,  in  tlie- 
interest   of  the  defendant  company  in  establishing  cream- 
eries at  such  places.     I  was  ordered  back  to  this  place  by 
Gibbons  ;  the   creamery   at  Franklin   was  not  established  ; 
and  remained  here  until  the  15th  of  December. 

"  They  owe  me  $600,  but  I  only  brought  this  suit 
for  this  au)ount.  I  have  an  expense  account  at  Franklin 
of  about  $S0.  I  received  some  expense  m(»ney  from 
Gibbons. 

"  When  the  creamery  at  this  place  was  established, 
some  of  the  parties  who  subscribed  for  stock  gave  their 
notes  to  the  defendant  Company,  and  the  defendant  Com- 
pany brought  suit  and  recovered  judgment.  These  suits 
were  brought  and  managed  by  Gibbons." 

On  cross-examination  *'  Gibbons  said  he  would  sjivc  me 
$100  per  month.  They  completed  the  factory  at  States- 
ville. I  wrote  a  letter  to  defendant  Company  in  Decem- 
ber, 1892,  after  Gibbons  left  here,  and  told  the  Company 
that  I  had  been  employed  by  Gibbons  to  woik  for  them,  and 
that  I  was  at  this  place  awaiting  orders  ;  and  I  have  a  reply 
to  that  letter  dated  Dec.  19,  1892,  stating  that  they  knew 
nothing  about  it,  and  stating  they  would  refer  it  to 
Gibb  ns.    I    have     another    letter     dated    on    the   4th  of 
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March,   1893,  stating    that    Gibbons   had   no  authority  to 
employ   me  and  refusing  to  pay." 

The  material  parts  of  the  defendant's  testimony  are 
stated  by  Associate  Justice  Montgomeby.  Upon  an  inti- 
mation by  his  Honor  that  in  no  view  of  the  case  could 
plaintiff  recover,  the  plaintiff  submitted  to  a  non-suit 
and   appealed. 

Messrs.  Ferguson   i&   Ferguson  and  Ji.  I).  Gilmer^  for 
plaintiff  (appellant). 
•     Messrs.  Smathers  cfe  6Vaw?/br6]?,  for  appellee. 

Montgomery,  J.  :  The  plaintiff  brought  this  action  to 
recover  an  amount  which  he  alleges  the  defendants  owe  him 
for  services  rendered  to  them  in  aiding  them  to  establish, 
and  in  establishing,  creameries  in  North  Carolina.  The 
defendants  deny  that  they  ever  employed  the  plaintiff  for 
any  purpose,  or  owe  him  anything.  The  plaintiff  alleges 
that  he  made  his  contract  with  one  Gibbons,  who  rt»pre- 
seiited  himself  to  be  the  special  agent  of  the  defendant. 
On  the  trial  the  defendants,  as  witnesses  for  themselves  in 
their  depositions,  stated  that  Gibbons  was  their  agent  to 
canvass  for  subscriptions  of  stock  in  the  proposed  creamery 
establishment,  at  his  own  expense  and  on  a:  coujmission. 
One  of  the  defendants  testified  that  "he  (Gibbons)  was 
acting  in  the  capacity  of  a  special  canvassing  agent;  he 
had  no  capacity  except  to  bring  bis  best  judgment  to  bear 
in  the  selection  of  parties  who  would  contract  to  pay  .  us 
for  a  creamery,  when  it  was  completed  according  to  certain 
defined  terms  set  out  in  a  printed  form  of  contract  which 
we  furnished  him  in  blank.  After  he  had  taken  such  a 
contract  as  he  thought  was  a  good  one,  he  sent  the  con- 
tract to  us.  We  looked  up  the  parties,  and  if  we  decided 
that  it  was  a  good  contract   we  took  it  off  his    hands  at  a 
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contract  price  printed  therein  and  allowed  him  agood  per 
cent.  H8  his  commission  in  fnll  of  his  expenses  and   time.'' 
The  testimony   offered    by  the    plaintiff  to  show  that  the 
scope  of  the  authority  of  the  agent  was  broader  than  that 
testified  to  by  the  defendants  amounted  to  only  a  scintilla. 
That  the  agent,  Gibbons,  collected  some  of  the  stock  sub- 
scriptions, and  received    in   payment   of  some   a    part    in 
money    and   a  part  in    lumber   with   which  to    bnild    the 
creameries,    affords    no    snflBcient  proof  that    his    agency 
extended  further  than  £he  matters  connected  with  the  spe- 
cial business  which  the  defendants  testified  he  was  employed 
to  do    The  plaintiff  also  proved  that  Gibbons  had  executed 
and  delivered  to  the  plaintiff  a  paper  writing  as    follows: 
"  Waynesville,  N.  C,   Feb.  15,  1-92:     This  is  to   certify 
that  we  will  allow   N.  N.  Ferguson.    $150  for  services  in 
placing   stock    for  creamery  at    Waynesville,  same   to  be 
paid    when     factory     is    completed.     (Signed)     Davis  & 
Rankin,  pr.  D.  F.  Gibbons,  special  agent."     He  also  testi- 
fied that    Gibbons  paid  him    S50  of  the  amount,  and  gave 
him  an  order  on  the  board    of  managers  of  the  creamery 
for  one  share  of  stock  at  the  par  value   of  $100;  that,  by 
an    agreement   between   the    defendants  and  the    board  of 
managers  of  the  creamery  company,  a  share    of  stock  was 
issued  to  the  plaintiff,   and   the  defendants   were    charged 
with   the  $100   in   the  settlement  between   the  creamery 
company  and  the  defendants.     If  the  order  had   set  forth 
that  the  $100  was  due  to  the  plaintiff  for  services  which  he 
had  rendered  to  the  defendants  in  soliciting  and  canvass- 
ing for    stock  in  the   creameries,  and  that   fact    had    been, 
made  known  to  the  defendants  in  the  settlement    between 
them  and  the  creamery  company,  and  the  defendants  had 
assented  to  it,  it  would  have  been  competent  for  the  plaint- 
iff to  have    shown  the  transaction   as   evidence    going  to 
prove  the  power  of  the  agent  to  bind  his  principal  by  his 
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contract  with  the  plaintiff,  notwithstanding  the  testimony 
of  the  defendants  that  they  had  given  him  no  such  authority. 
But  the  order  recited  on  its  face  that  the  $100  in  cash  had 
been  received  from  the  plaintiff  in  full  of  his  subscribed 
stock,  and  there  was  no  proof  that  the  defendants  had  ever 
received  notice  of  the  plaintiff 's  employment  by  Gibbons, 
or  that  they  ratified  the  contract  between  them.  The 
general  rule  is  that  where  one  deals  with  an  agent  it 
is  incumbent  on  him  to  ascertain  the  extent  of  the  agent's 
authority  and  of  his  power  to  make  contracts  which  will 
bind  the  principal.  Any  other  rule  would  subject  those 
who  do  business  through  agents  (and  a  large  proportion 
of  the  buhiness  affairs  of  life  is  conducted  in  this  manner) 
to  all  sorts  of  inconvenience  and  loss,  however  carefully  the 
principal  might  guard  his  contracts  and  limit  the  authority 
of  his  agent.  Biggs  v.  Ins.  Co.^  88  N.  C,  141.  The  plaint- 
iff knew  that  Gibbons  had  no  general  power  over  the 
establishment  and  erection  of  the  creameries,  and  that  his 
powers  were  limited,  and  he  was  therefore  bound  to  ascer- 
tain the  extent  of  his  authority,  which  he  failed  to  do. 
Story  on  Agency,  p.  149;  Dowden  v.  Cryder^  (N.  J.  Court 
of  Appeals,)  26  Atlantic  Rep.,  941. 

We  are  of  the  opinion  that  there  was  no  error  in  the 
ruling  of  his  Honor,  that,  in  no  view  of  the  case,  could  the 
plaintiff  recover.  No  Error. 
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T.  B.  ALLISON  v.  U.  G.  SNIDER. 

Action  to  Recover  Land — Sheriff '^8  Deed  far  Land  Sold 
Under  Execution — Prima  Facie  Title — Right  to  Home- 
stead— Burden  of  Proof — Practice, 

1.  A  purchaser  of  land  at  a  judicial  or  sheriff's  sale  under  execu- 

tion \\Bi»  prima  faoie  title. 

2.  One  who  seeks  to  avoid  the  prima  facie  title  of  the  purchaser  of 

land  at  sheriff's  sale  under  execution,  on  the  ground  of  home- 
stead rigrhts,  must  allege  specifically  in  his  pleading  the  facts 
npon  which  the  homentead  rights  depend,  and  the  hurden  is 
upon  him  to  establish  such  facts. 

3.  If,  in  the  trial  of  an  action  to  recover  land  by  the  purchaser  at 

execution  sale,  it  appears,  either  by  the  admission  of  the 
parties  or  by  the  evidence  of  either,  that  no  homestead  was 
allotted  before  the  sale,  the  plaintiff  cannot  recover,  although 
such  fact  was  not  specially  pleaded,  but,  where  nothing  of 
the  sort  is  alleged,  pleaded  or  proved,  the  prima  facie  right 
of  plaintiff  will  control. 

This  was  a  civil  action,  to  recover  the  possession  of 
the  land  described  in  the  complaint,  tried  before  his 
Honor,  W,  S,  O^ B.  Robinson^  Judge^  and  a  jury,  at  the 
Fall  Term,  1895,  of  the  Superior  Court  of  Jack80N 
County.  The  plaintiflT  claims,  under  asheriflTs  deed  made 
in  pursuance  of  a  sale  of  the  locus  in  quo  made  by  J.  E. 
McLain,  sheriff  of  Jackson  county,  on  the  3d  day  of  Sep- 
tember, 1894,  to  satisfy  an  execution  in  his  hands  against 
one  J.  T.  Stiles. 

The  plaintiff  offered  in  evidence  a  docketed  judgment  in 
favor  of  Allison  and  Enloe  and  a^jainst  said  J.  T.  Stiles; 
an  execution  issueiJ  on  said  judgment,  return  of  sheriff  on 
said  execution,  and  a  deed  from  said  sheriff  to  said  Alli- 
son, made  in  pursuance  of  said  sale  on  the  3d  day  of  Sep- 
tember, 1804,  and  duly  recorded. 
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The  plaintiff  introduced  the  sheriff,  who  testified  to  the 
sale  of  the  land  bj  him  as  sheriff  under  the  execution  in 
evidence,  the  execution  of  the  deed  and  the  identity  of 
the  land  conveyed  with   that   described   in  the  complaint. 

For  the  purpose  of  showing  that  both  parties  to  this 
action  claim  title  under  J.  T.  Stiles,  the  plaintiff  then 
offered  in  evidence  a  deed  from  said  J.  T.  Stiles  to 
U.  Grant  Snider,  the  defendant  in  this  action,  for  the  locu8 
in  quOy  dated  the  13th  day  of  December,  1S93,  and  retrorded 
in  Boi>k  S.  of  the  records  of  deeds  of  Jackson  county,  on 
page  81,  on  the  25th  day  of  April,  1891. 

The  plaintiff  then  introdui^ed  J.  W.  Fisher  as  a  witness, 

and  he  testified  that  on  the  13th   day  of  December,  1893, 

U.  Grant  Snider,  the  defendant  in  this   action,  and  J.   T. 

Stiles   came  to  his  office,  and   that  he   prepared   for  them 

the  deed  from  J.  T.  Stiles   to  TJ.  Grant   Snider,  offered    in 

evidence,  and  a  note  which  was   executed    by    said  Snider 

to  said  Stiles,  for  the  balance  of  the  purchase-money  due 

from  said  Snider  to  sai^  Stiles  for  the  land  in  controversy  ; 

that  said  Stiles  executed  and  acknowledged  said  deed  and 

deposited  the  same  with  him  to  be  held  in   escrow  by  him 

(Fisher)   until  said  Snider  paid   the  note  which  he  then 

signed  and  delivereJ  to  said  Stiles  for  the  balance  of  the 

purchase  money  ;  that  said  Stiles,  in   the  presence  of  said 

Snider,  then   told  him    (Fisher)  to    deliver  said   deed    to 

said    Snider    whenever    Snider    produced  the  note  above 

mentioned,  marked  paid,   or  brought  an  order  from  him 

(Stiles)  to  him  (Fisher)  for  said  deed;  that   on   the  23d 

or  24th  day  of  April,  1894:,  said  Snider  brought  said  note 

to  him  marked  paid  ;  and  that  he  then,  on  the  23d  or  24th 

of  April,  1894,  delivered  said  deed  to  said  Snider. 

The  plaintiff  then  closed  his  case  and  the  defendant  testi- 
fied in  his  own  behalf  that  J.  T.  Stiles  executed  the  deed 
from  said  Stiles  to  him,  offered  in  evidence  by  the  plaint 
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iff  on  the  13th  day  of  December,  1893,  and  after  acknowl- 
edging the  execution  of  the  same,  left  said  deed  with 
J.  W.  Fisher  and  instructed  said  Fisher  to  deliver  the  same 
to  him  (Snider)  whenever  he  (Snider)  should  produce  the 
note  which  he  then  executed  for  the  balance  of  the  pur- 
chase-money of  the  land  described  in  said  deed,  marked 
paid,  or  should  bring  an  order  from  said  Stiles  to  said 
Fisher  for  said  deed  ;  that  he  paid  said  note  to  a  man  who 
purchased  the  same  from  Stiles,  and  on  the  23d  or  24th  of 
April,  1894,  exhibited  said  note  to  said  Fisher,  who  then 
delivered  said  deed  to  him  as  he  had  been  instructed  to  do 
by  said  Stiles;  that  on  the  14th  day  of  December,  1893, 
said  Stiles  surrendered  the  possession  of  the  land  in  con- 
troversy to  him,  and  that  he  then  allowed  said  Stiles  to 
re-enter  into  the  possession  of  said  land  and  remain  in 
possession  of  the  same  for  a  few  weeks  until  lie  went  West ; 
and  that  Stiles  did  go  West  about  last  of  December,  1893, 
or  first  of  January,  1894 ;  and  that  he  has  ever  since  been 
in  possession  of  said  land.  The  plaintiff  objected  to  this 
evidence  of  possession. 

Objection  overruled  and  the  plaintiff  excepted. 

The  defendant  then  closed  his  case,  and  his  Honor  held 
and  ruled  that  the  plaintiff  had  closed  his  case,  Hud  refused 
to  allow  the  plaintiff  to  introduce  any  further  evidence. 
The  plaintiff  exceptC'l  to  this  ruling  and  holding  of  his 
Honor.  His  Honor  then  ruled  and  held  that  the  plaintiff 
was  not  entitled,  in  any  aspect  of  the  case,  to  recover  in 
this  action,  stating  that  the  burden  of  showing  that  a 
homestead  had  been  allotted  to  J.  T.  Stiles  before  the  sale 
of  the  lands  in  controversy,  made  by  the  sheriff  on  the  3d 
day  of  September,  1^94,  or  that  said  Stiles  was  not  entitled 
to  have  a  homestead  allotted  to  him  before  said  sale,  Vas 
on  the  plaintiff,  and  that  as  there  was  no  evidence  that  a 
homestead  had  or  had  not  been  allotted  to  said  Stiles,  nor 
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that  said  Stiles  was  or  was  not  entitled  to  have  a  home- 
stead allotted  to  him  before  said  sale,  the  plaintiff  could 
not  recover  in  this  action.  The  plaintiff  duly  excepted  to 
this  holding  and  ruling  of  his  Honor. 

In  deference  to  the  opinion  of  his  Honor  that  the  plaint- 
iff was  not  entitled  to  recover,  the  plaintiff  submitted  to  a 
judgment  of  non-suit  and  appealed. 

Messrs.  Moore  A  Moore  a.ud   Walter  E,  Moore  and  Shep- 
herd &  Busbee^  for  plaintiff  (appellant). 
Mr.  J.  M.  Moody ^  contra. 

Fairoloth,  C.  J. :  The  plaintiff  sues  for  possession  of 
land  and  alleges  title.  The  defendant  admits  that  he  is 
in  possession,  and  denies  that  the  plaintiff  has  any  title, 
and  avers  nothing  more.  Plaintiff  and  defendant  claim 
under  one  Stiles;  the  former  by  a  sheriff's  deed  under  a 
judgment  docketed  January  8,  1894,  the  latter  by  a  deed 
from  Stiles,  dated  December  13,  1893,  but  not  delivered 
and  recorded  until  April  24,  1894. 

The  defei'dant  contends  that,  as  it  does  not  appear  that 
any  homestead-  was  laid  off  by  the  sheriff,  the  sale  and 
deed  to  plaintiff  are  void.  He  does  not  aver  in  his  answer 
that  the  homestead  was  not  laid  off',  nor  attempt  to  prove 
it,  and  it  does  not  appear  whether  it  was  laid  off  or  not. 
His  Honor  held  that  the  burden  of  showing  that  it  was  laid 
off,  or  that  the  judgment  debtor  was  not  entitled  to  it,  was 
upon  the  plaintiff,  and  that  he  could  not  recover.  In  this 
there  was  error. 

A  purchaser  at  a  judicial  or  sheriff's  sale,  under  a  regu- 
lar judgment  and  execution,  has  a  prima  facie  title, 
because  there  are  circumstances  when  the  judgment  debtor 
is  not  entitled  to  a  homestead,  as  if  the  debt  be  for  the 
purchase-money,   non-residence,   or  sale  for   taxes.       One 
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who  seeks  to  avoid  the  prima  faoie  title  on  the  f^round  of 
homestead  rights  must  allege  in  his  pleading  specifically 
the  tacts  upon  which  the  homestead  right  depends,  and 
the  burden  is  upon  him  to  establish  such  facts.  Dickens 
V.  Long,  109  N.  C,  165;  Fulton  v.  RoherU,  113  N.  C, 
421. 

If,  howevei*,  the  fact  that  no  homestead  was  allotted  (in 
proper  cases)  appears,  either  by  the  admission  of  the 
parties  or  by  evidence  of  either,  it  will  prevent  a  recov- 
ery, although  not  specially  pleaded.  Mobley  v.  Griffin^ 
104  N.  C,  112.  Here  nothing  is  alleged,  admitted  or 
proved,  and  the  prima  facie  right  will  control.  The  case 
will  go  back,  to  the  end  that  the  parties  may  proceed  as 
they  are  advised. 

Reversed. 


JKSSE  S.  DICKEY,  Administrator  of  B.  K.  DICKEY  v.  H.  A. 

DICKEY,  et  al. 

Practice — Petition  to  Sell  Decedents  Land  for  Assets — 
Motion  of  Creditor  to  Be  Made  Party  Plaintiff. 

1.  Creditors  of  a  decedent  cannot  be  permitted  to  become  parties 
plaintiffs  with  the  personal  representative  in  a  proceeding  to 
sell  land  for  assets. 

:2.  Creditors  dissatisfied  with  the  conduct  of  the  afltairs  of  the  estate 
by  the  administrator  have  ample  remedies  under  The  Code^ 
Sections  144S-1477. 
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Petition  by  plaintiff  for  sale  of  land  of  his  decedent  for 
assets,  pending  in  Cherokee  Superior  Court  and  heard  by 
Hobinsoji^  «/.,  at  Fall  Term,  1895,  of  said  court,  on  appeal 
from  a  judguient  of  the  clerk  denying  a  motion  of  J.  John- 
son, a  creditor  of  the  estate,  to  be  made  a  party  plaintiff 
with  the  administrator.  His  Honor  reversed  the  order  of 
the  clerk,  and  plaintiff  appealed. 

Mr.  J.   W.  CoopeVy  for  plaintiff  (appellant). 
Xo  counsel,  contra. 

MoxTGOMERY,  J.:  There  was  pending  in  the  superior 
court  of  Cherokee  county,  before  the  clerk,  proceedings 
instituted  by  Dickey,  administrator  of  Dickey,  against  the 
heirs-at-law  of  petitioner's  intestate,  for  the  sale  of  the 
real  estate  of  the  intestate,  the  proceeds  to  constitute  assets 
for  the  payment  of  his  debts.  The  clerk  had  made  two 
orders  or  decrees  of  sale,  the  former  of  date  December, 
1886,  and  embracing  a  j»art  only  of  the  real  estate  of  the 
intestate,  and  the  latter  dated  June,  1889,  embracing  the 
remainder.  The  administrator  had  complied  with  the  first 
order  only  partially,  and  with  the  last  in  no  respect,  when 
one  Johnson,  in  August,  1894,  alleging  himself  to  be  a 
creditor  of  the  intestate,  had  a  notice  to  be' issued  by  the 
clerk  and  served  on  the  administrator  to  the  effect  that  on 
a  day  named  in  the  notice  he  would  move  before  the  clerk 
to  be  made  a  party  plaintiff  in  the  proceedings  and  for  a 
judgment  for  his  debt.  On  the  day  named  in  the  notice 
Johnson  appeared  before  the  clerk,  and,  in  a  petition  set- 
ting out  the  alleged  facts  as  above  recited,  moved  to  be 
made  a  party  plaintiff  and  for  a  judgment  on  his  debt, 
and  that  the  administrator  should  proceed  to  sell  the 
lands.  The  clerk  refused  the  motion  and  dismissed  the- 
petition  of  Johnson,  from  which  he  appealed*     The  court 
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allowed  Johnson  to  be  made  a  party  plaintiff,  and  at  a  Bubse- 
qnent  term,  for  want  of  an  answer  by  tlie  administrator, 
adjudged,  as  by  default,  that  the  facts  stated  in  the  peti- 
tion of  Johnson  were  true,  declared  that  the  debt  claimed 
by  him  was  dne  and  ordered  the  administrator  to  proceed 
to  sell  the  land  for  the  benefit  of  all  the  creditors,  and  to 
report  to  the  next  term  of  the  conrt. 

These  proceedings,  from  time  of  their  commencement  at 
the  issuing  of  the  notice  by  Johnson  before  the  clerk  to  the 
last  order  of  the  conrt  below,  cannot  be  sustained.  They 
are  altogether  irregular.  Creditors  cannot  be  permitted 
to  become  parties  plaintiffs  with  the  personal  representa- 
tive in  proceedings  of  this  kind.  All  sorts  of  confusion 
and  delay  might  and  would  be  the  result  thereof.  The 
representative  might  be  embarrassed  in  every  step  he  took 
to.  close  up  his  administration.  And,  besides,  Johnson 
had  a  plain  and  full  remedy  provided  by  statutory  provis- 
ion, and,  if  he  has  neglected  to  avail  himself  of  it,  it  is  his 
own  fault.  The  Sections  of  The  Code  from  1448  to  1478 
both  inclusive  give  creditors  all  the  rights  and  remedies 
they  need  to  prove  their  debts  and  to  enforce  their  pay- 
ment by  the  administrator  to  the  extent  of  the  value  of 
the  estate  allowed  by  law^  to  be  appropriated  to  that  pur- 
pose. 

In  the  case  before  us,  under  Section  1474  of  The  Code^ 
it  would  be  unnecessary  for  the  clerk  to  issue  the  process 
there  referred  to  for  the  parties  are  all  in  court  and  it  is 
only  necessary  to  compel  the  administrator  to  proceed  with 
the  sale  of  the  land.  From  the  reports  and  petitions  of 
the  administrator,  himself,  it  appears  that  he  has  been  very 
negligent,  and  that  he  has  violated  the  order  of  the  court 
without  making  any  sufficient  excuse  for  so  doing.  The 
clerk  was  right  in  refusing  the  motion    of  Johnson  arid    in 
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disniissing  his  petition,  and  there  is  error  in  the  proceed- 
ings of  the  court  at  term  time  and  they  must  be  set  aside. 

Error. 


JOHN  SILVEY  &  CO  v.  J.  0.  AXLEY  &  BRO. 

Action   on  Note — Collateral  Security — Duty  of  Holder — 

Issues — Instructions. 

1.  In  the  trial  of  an  action  on  a  debt  due  by  defendants  to  plaint- 

iffs the  defense  was  that  defendants  had  assigned  to  plaintiffs 
certain  collateral  notes  which  the  maker  agreed  to  secure  by 
mortgage ;  that  defendants  notified  plaintiffs  of  the  oppor- 
tunity to  obtain  security,  and  requested  them  to  forward 
the  notes  for  the  purpose  of  having  them  secured,  but 
plaintiffs  delayed  until  the  opportunity  for  getting  the 
security  had  passed  and  that  by  such  delay  and  negligence 
the  defendants  suffered  damage  which  they  set  up  as  a 
counter-claim;  Held^  that  it  was  proper  to  submit  as  an 
issue  :  '*  Are  defendants  indebted  to  plaintiffs,  and,  if  so,  in 
what  amount  ?^^  Since  (1)  such  issue  was  raised  by  the 
pleadings  (2)  a  verdict  upon  it  would  constitute  a  suflBcient 
basis  for  a  judgment  and  (3)  defendants  were  not  barred 
for  want  of  an  additional  issue  from  presenting  to  the  jury 
some  view  of  the  law  arising  out  of  the  evidence. 

2.  In  such  case,  testimony  that  the  maker  of  the  collateral  notes 

was  ready,  able  and  willing  to  secure  the  same  when  defend- 
ants asked  plaintiffs  to  forward  them,  was  immaterial,  inas- 
much as  he  could  have  given  the  security  without  the  pres- 
ence of  the  note. 

8.  In  such  case,  it  was  not  error  to  refuse  to  instruct  the  jury  that 
it  was  the  duty  of  the  plaintiffs  to  use  due  diligence  to  have 
the  notes  secured  after  they  had  notice  of  the  maker's  will- 
ingness, where  it  appeared  that  the  notes  were  afterward 
returned  to  the  defendants  for  collection  without  objection 
and  defendants  again  assigned  them  with  a  judgment 
obtained  thereon. 
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4.  Nor,  in  such  case,  was  it  error  to  refuse  an  instruction  that,  if 

the  maimer  of  the  notes  could  have  secured  them  and  was 
willing  to  do  so  and  plaintiffs,  after  being  notified  thereof, 
failed  to  send  the  notes  until  the  opportunity  to  secure  them 
had  passed,  then  plaintiffs  were  negligent  and  defendants 
were  entitled  to  damages ;  for  security  oiould  have  been  given 
by  the  maker  of  the  notes  while  they  were  in  plaintiff^s 
hands. 

5.  The  holder  of  a  debt  secured  by  mortgage  or  deed  of  trust,  hav- 

ing two  remedies — one  in  personam  for  the  debt  and  the 
other  in  rem  to  subject  the  mortgaged  property  to  its  pay- 
ment— c«n  pursue  either  remedy  without  waiving  his  right 
to  resort  to  the  other. 

Civil  action,  tried  before  Graham^  •/.,  and  a  jurj',  at 
Spring  Term,  1895,  of  Cherokee  Superior  Conrt.  There 
was  a  verdict  for  the  plaintiffs,  and  from  the  judgment 
thereon  defendants  appealed.  The  facts  are  fully  stated 
in  tlie  opinion  of  Associate  Justice  Montgomery. 

Messrs.  J.    W.  Cooper  and  Kope  Elias^  for  plaintiffs. 
Messrs.  E.  B.  Nom'^eU  and  F.  P.  Axley^  for  defend  an  ts^ 
(appellants). 

Montgomery,  J. :  The  plaintiffs  had  a  debt  against  the 
defendants,  and  the  latter  had  assigned  in  writing  to  the 
plaintiffs  two  notes  of  one  Branderth,  due  %q  the  defend- 
ants, as  a  collateral  security  for  the  plaintiffs'  debt.  The 
plaintiffs  sued  the  defendants  and  the  answer  makes  aver- 
ment that  in  August,  September  or  October,  1893,  Bran- 
derth could  have  secured  on  a  saw-mill  which  he  owned 
his  two  notes,  and  had  agreed  with  the  defendants  that  if 
they  could  get  his  notes  sent  to  them  by  plaintiffs,  who 
lived  in  Atlanta,  Georgia,  he  would  secure  them  ;  that 
defendants  wrote  to  plaintiffs  in  August,  1893,  requesting 
them  to  send  on  the  notes  for  the  purpose  of  having  them 
secured,  but  that  the  plaintiff  refused  and  failed  to  take 
any  steps  until  May,  1894,  at  which  time  Branderth  had 
disposed  of  the  saw-mill ;  and  by  reason  of  this  default  and 
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delay  of  the  plaintiffs,  the  defendants  aver  they  have 
sustained  daniapje,  and  set  np  the  same  as  a  counter-claim 
against  plaintiff's  demand.  His  Honor  submitted  the  fol- 
lowing issoe  tendered  by  plaintiffs:  "Are  the  defendants 
indebted  to  the  plaintiffs,  and  if  so,  in  what  amount  ?" 
This  issue  was  a  proper  one  to  have  been  submitted. 

In  Patton  v.  Garrett^  116  N.  C,  847,  this  Court  said: 
*'  It  is  within  the  sound  discretion  of  the  trial  judge  to 
determine  what  issues  shall  be  submitted,  and  to  frame 
them  subject  to  the  restrictions,  1st.  That  only  issues  of 
fact  raised  by  the  pleadings  are  submitted.  2nd.  That  the 
verdict  constitutes  a  sufficient  basis  for  a  judgment.  3rd. 
That  it  does  not  appear  that  a  party  was  debarrea  for 
want  of  an  additional  issue  or  issues  of  the  opportunity  to 
present  to  the  jury  some  view  of  the  law  arising  out  of 
the  evidence."  The  issues  offered  by  the  defendants  in 
this  case  presented  the  different  aspects  in  which  the  evi- 
dence might  be  viewed,  rather  than  the  material  issues 
raised  by  the  pleadings.  The  court  committed  no  error  in 
its  refusal  to  submit  them.  In  the  course  of  the  trial  the 
defendants  proposed  to  ask  Branderth  if  he  was  willing, 
able  and  ready  to  secure  his  notes  in  August,  September 
and  October,  1893,  and  in  May,  1894.  The  plaintiffs 
objected  and  the  objection  was  sustained.  The  whole 
evidence  was  immaterial,  as  Branderth  could  have  secured 
the  notes  while  they  were  in  the  hands  of  the  plaintiffs  just 
as  well  as  he  could  if  thev  had  been  in  his  own  hands.  It 
"was  his  business  to  know  both  the  amounts  and  the  dates. 

The  defendants  asked  the  court  to  charge  the  jury  : 
"  1.  That  it  was  the  duty  of  the  plaintiffs  to  use  due  dili- 
gence in  securing  the  note  on  Branderth,  turned  over  to 
them  by  defendants,  and  especially  is  this  true  where  the 
plaintiffs  had  notice  of  the  fact  that  Branderth  was  will- 
ing to  secure  them."  The  court  declined  to  give  this 
118—61 
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instruction  and  the  defendants  excepted.  There  was  no 
error,  for  the  notes  had  been  returned  to  defendants  with- 
out objection  on  May  1,  1894,  the  defendants  had  under- 
taken the  collection  of  them,  and  again  assigned  them  to 
the  plaintiffs  on  No^^ember  13,  1894,  and  the  judgment 
thereon  on  December  8,  1894,  and  became  the  agent  of 
the  plaintiffs  for  the  collection  of  the  same. 

The  defendants  further  asked  the  court  to  instruct  tlie 
jury:  "2.  That  if  they  believed  that  Branderth  could  have 
secured  the  notes  in  the  Fall  of  1893,  and  agreed  to  do  so, 
and  plaintiffs  were  notified  of  this  by  defendant  and 
requested  to  send  the  notes  on  to  be  secured  but  failed  to 
do  so  and  kept  the  notes  in  their  possession  for  six  or 
eight  months  after  the  offer  to  secure,  and  in  tlie  mean- 
time all  opportunity  to  secure  the  same  was  lost,  the 
plaintiffs  were  guilty  of  negligence  and  defendants  are 
entitled  to  whatever  damage  they  sustained  by  reason  of 
such  negligence  of  plaintiff."  The  court  declined  to  give 
this  instruction  and  the  defendants  excepted.  We  see  no 
error  in  the  refusal  to  give  this  instruction.  As  we  said 
sitpra^  in  passing  on  the  plaintiffs'  objection  to  Branderth'*8 
testimony,  the  notes  could  have  been  secured  while  thej 
were  in  the  hands  of  the  plaintiffs,  just  as  well  as  if  they 
had  been  sent  to  Brandorth  for  that  purpose. 

''  At  the  close  of  the  testimony,  the  defendants  moved 
to  dismiss  the  action  upon  the  ground  that  the  deed  of 
trust  dated  November  13,  1894,  offered  in  evidence  by 
plaintiff,  raised  an  implied  promise  in  law  that  the  plain- 
tiffs would  not  sue  upon  the  notes  secured  by  the  trust 
until  the  trustee  executed  his  trust,  or  until  negligence 
was  shown  on  the  part  of  the  trustee  in  not  executing  the 
trust.  The  motion  w^as  denied  and  defendants  excepted." 
There  was  no  error  in  the  refusal  to  give  this  instructiou. 
A  creditor,  whose  debt  is  secured  by   way  of  mortgage  or 
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trnst,  has  two  remedies,  one  in  personara  tor  his  debt,  the 
other  in  rem^  to  subject  the  mort^a^ed  property  to  its 
payment;  and  a  resort  to  one  is  no  waiver  of  the  other. 
Ellis  V.  Hussey,  66  N.  C,  601. 

"  The  court  then  charged  the  jury,  among  other  things, 
that  if  they  believed  from  the  testimony  that  the  Brand- 
erth  notes  were  merely  taken  as  collateral  security  by 
plaintiffs,  and  were  returned  without  objection  to  defend- 
ants, and  then  held  by  them  for  some  time,  and  on 
November  13,  1894,  again  assigned  to  plaintiffs,  and  held 
by  defendants  as  plaintiffs'  agent  for  collection,  then  they 
should  answer  the  issue  in  the  affirmative  for  the  amount 
admitted  to  be  unpaid  by  defendants.  Defendants  excepted." 
There  is  no  force  in  the  exception  and  the  instruction  was 
correct.     The  judgment  of  the  court  below  is 

Affirmed. 
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W.  C.  HEYSER  &  CO.  v.  J.  C.  GUNTER. 

Justice  of  the  Peace — Jurisdiction — Counter-ClaiTn. 

Defendant  contracted  to  cut  and  deliver  lo^s  from  certain  lauds 
and  to  put  them  upon  the  river  for  plaintiff  at  a  stipulated 
price,  it  being  agreed  that  plaintiff  might  retain  one-third 
of  the  amount  due  for  logs  delivered  until  all  the  tim- 
ber from  certain  lands  was  delivered.  Plaintiff  retained  one- 
third  of  the  amount  due  for  logs  delivered,  and,  upon  failure 
of  the  defendant  to  deliver  other  logs  included  in  the  contract, 
plaintiff  caused  such  logs  to  be  delivered  at  expense  to  him- 
self of  $1'35  more  than  the  contract  price  of  such  logs 
Thereupon  plaintiff  sued  defendant  for  the  $200  which  had 
been  advanced.  Defendant  pleaded  payment  and  a  coun- 
ter-claim of  $200,  waiving  the  balance  of  his  claim  in  order 
to  confer  jurisdiction.  Plaintiff  admitted  that  he  had 
retained  one-third  of  the  price  of  the  logs  delivered  by 
defendant  as  provided  by  the  contract.  There  was  judg- 
ment for  the  defendant  on  his  counter-claim  and  plaintiff  ap- 
pealed ;  Held^  that  there  was  no  error  in  an  instruction  to  the 
jury  that  the  measure  of  plaintiff's  damages  was  the  amount 
he  was  compelled  to  pay  in  excess  of  the  contract  price  to  get 
delivery  of  the  logs  which  defendant  had  failed  to  deliver,  and 
that,  if  the  jury  believed  the  plaintiff's  evidence,  the  defend- 
ant was  entitled  to  judgment  for  $200.  (Clark  and  Mon^t- 
(iOMERY,  JJ.,  concur  in  the  result,  but  dissent  so  far  as  there 
is  any  recognition  of  jurisdiction  of  the  justice  to  adjudicate 
that  defendant  was  indebted  to  the  plaintiff  in  the  sum  of 
$325,  and  that  plaintiff  was  indebted  to  defendant  $525. 

Civil  action,  tried  on  appeal  from  justice  of  the  peaee^s 
court,  before  Rohijison^  «/.,  at  Fall  Term,  1895,  of  Graham 
Superior  Court.  The  facts  are  stated  in  the  opinion  of 
Associate  Justice  Montgomery.  From  a  judgment  for  the 
defendant  on  his  counter-claim  tlie  plaintiff  appealed. 

Mr.  A,  M.  Fry^  for  plaintiffs  (appellants). 
Messrs.  J.   W.  <k  E.  L.  Cooper^  for  defendant. 
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Faircloth,  C.  J.:  If  we  are  able  to  understand  the 
record  in  this  case,  the  following  are  the  facts :  The 
defendant  agreed  to  cut  logs  from  certain  lands  and  put 
them  into  the  Tennessee  river  for  the  plaintiff,  and  the  lat- 
ter agreed  to  pay  for  the  logs  so  delivered  $4.25  per  1,000 
feet;  that  it  was  agreed  that  plaintiff  might  retain  one- 
third  of  the  money  for  the  logs,  as  they  were  delivered, 
until  all  the  timber  from  certain  lands  was  delivered  ;  that 
logs  were  delivered  to  the  amount  of  $1,918.46,  and  paid 
for,  except  one-third,  $639.46,  which  was  retained,  and 
that  plaintiff  advaticed  $200  to  defendant  to  enable  him 
to  prosecute  his  work  ;  that  defendant  cut  Pome  logs  on  a 
75  or  100  acre  traci,  but  was  enjoined  from  removing  them, 
and  that  it  cost  plaintiff  $125  more  than  the  contract  price 
to  put  those  logs  in  the  river. 

Tlie  plaintiff  sued  in  a  justice's  court  for  the  $200 
advanced,  and  defendant  pleaded  payment,  and  also  a 
counter-claim  for  $200,  waiving  and  releasing  all  in  excess 
of  $200.  The  plaintiff's  witness  and  agent  proved  that  it 
cost  him  $125  more  than  the  contract  price  to  put  the  cut 
logs  in  the  river,  by  reason  of  the  remote  distance  from 
the  river,  and  that  the  $639.46  was  retained  by  plaintiff, 
and  defendant  admitted  that  plaintiff  advanced  him  $200. 
The  court  submitted  these  issues  : 

"1.  Ib  defendant  indebted  to  plaintiff,  and  if  so,  in 
what  amount?     Ans.,     *  Nothing.' 

"  ".  Is  plaintiff  indebted  to  defendant,  and  if  so,  in  what 
amount?     Ans.,     '$200.'" 

His  Honor  charged  the  jury  that  ''the  measure  of  dam- 
age to  the  plaintiff  would  be  the  $125  that  he  had  to  pay 
in  excess  of  the  contract  price  to  put  in  the  timber  off  this 
tract,  and  that,  if  the  jury  should  find  the  fact  to  be  in 
accordance  with  the  evidence  of  the  plaintiff,   the   defend- 
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ant  would  be  entitled   to   a   verdict  of  $200."     Plaintiff 
excepted. 

This  was  the  only  exception  relied  on  in  this  Court. 
Judgment  according  to  the  verdict.  We  see  no  error  in 
the  instruction,  as  it  seems  agreeable  to  the  facts  and  the 
evidence.     The  case  may  be  stated  thus  : 

Amount  retained  from  logs  delivered  to  plaintiff $689.46 

Cr.  Amt.  advanced  defendant $200.00 

Cost  of  putting  logs  in  river 125.00 

Released  for  jurisdiction 114.46 

Counter-claim 200.00 

$639.46      $639.46 

If  the  conclusion  is  correct,  it  is  plain  that  the  plaintiff 
has  sustained  no  injory. 

Affirmed. 

Clark,  J.  (concurring)  :  Concurring  in  the  result,  I 
cannot  agree  to  the  process  by  which  tl»e  conclusion  is 
reached,  as  it  recognizes  jurisdiction  in  a  justice  of  the 
peace  to  adjudicate  that  the  defendant  was  indebted  to  the 
plaintiff  $825,  and  that  the  plaintiff  was  indebted  to  the 
defendant  $525,  exclusive  of  $114.25  remitted  to  give 
jurisdiction.  I  do  not  think  that  a  justice  of  the  peace 
has  such  jurisdiction.  The  plaintiff  sued  for  $200.  The 
defendant  pleaded  that  this  $200  had  ))een  paid,  and 
pleaded  a  counter-claim  of  $200,  remitting  all  his  claim 
against  the  plaintiff  in  excess  of  $200,  i.  e.  remitting 
$239.25.  Of  such  proceeding  the  justice  had  jurisdiction, 
and  the  justice's  judgment,  holding  as  it  did  that  the 
plain  titty's  claim  had  been  paid  and  that  the  defendant 
should  have  judgment  on  his  counter-claim  for  $200,  was 
valid.  But  the  plaintiff's  counter-claim  of  $125  todefend- 
ant's'counter-claim  could  not  be  considered  by  the  justice, 
for  two  reasons :  first,  because  to  recognize  it  would  be  in 
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effect  to  confer  on  the  justice  jurisdiction  to  consider  a 
demand  of  the  plaintiff  for  $325,  and,  secondly,  because  a 
connter-claim  cannot  be  pleaded  in  reply  to  a  counter- 
claim, even  in  the  superior  coart.  Boyett  v.  Vaughan^  86 
N.  C,  363,  which  is  exactly  in  point,  and  which  over- 
ruled a  former  decision  in  same  case,  79  N.  C,  528.  The 
remedy  when  the  plaintiff  wishes  to  reinforce  his  first 
demand  is  to  amend  the  complaint,  and  that  in  this  case 
would  be  to  put  the  plaintiff  out  of  the  jurisdiction  of  the 
justice.  Scott  V.  Bryan^  96  N.  C,  289.  It  will  be  noted 
that  this  is  not  an  action  for  a  balance  admitted  to  be  due 
on  an  account  stated,  for  which  balance,  if  not  more  than 
$200,  an  action  can  be  sustained  before  a  justice  of  the 
peace. 

Montgomery,  J. :     I  concur  in  the  above  opinion. 
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W.  W.  DYSART  V.  G.  BRANDRETH. 

Practice — Execution — Return  of  Sheriff — False  Re- 
dial — Motion  to  Strike  Out  Return — Judgment  of  Jus- 
tice of  the  Peace — Docketing — Lien — Appeal — Super- 
sedeas Bond — Execution  Sale — Application  of  Proceeds 
— Priorities, 


1.  Where  a  sheriff's  return  on  an  execution  recited  payment  of  the 

money  realized  thereon  in  satisfaction  of  a  jadgment,  and 
it  appeared  from  a  subsequent  affidavit  of  the  sheriff  that 
the  return  was  incorrect,  and  that  he  retained  the  money  to 
await  the  orders  of  the  court ;  Held^  that  such  return  will, 
on  motion  of  an  interested  party,  be  stricken  from  the 
record. 

2.  A  judgment  of  a  justice  of  the  peace  when  duly  docketed  in  the 

office  of  the  superior  court  clerk  becomes  a  judgment  of 
that  court  to  all  intents  and  purposes,  and  is  a  lien  upon  all 
of  the  real  estate  of  the  defendant  in  the  county. 

3.  Where  an  appeal  is  taken  from  a  judgment  of  a  justice  of  the 

peace,  and  security  is  given  to  stay  execution,  the  plaintiff  is 
not  deprived  of  the  right  to  have  it  docketed  in  the  superior 
court,  nor  is  the  lien  of  the  judgment  destroyed  by  the 
appeal  and  supersedeas  bond. 

4.  A  judgment  of  a  justice  of  the  peace  does  not  become  dormant 

by  the  failure  to  issue  execution  thereon  pending  an  appeal 
from  the  judgment  where  bond  has  been  given  to  stay. 

5.  Where  a  sheriff  sells  land  under  execution,  the  law  applies  the 

proceeds  first  to  the  satisfaction  of  the  execution  issuing  on 
the  oldest  judgment  in  his  hands  at  time  of  the  sale. 

6.  It  is  not  necessary,  in  order  that  a  judgment  may  share,  accord- 

ing to  its  priority  of  lien,  in  the  proceeds  of  sale  that  adver- 
tisement shall  have  been  made  under  it,  if  the  sheriff  has 
other  valid  executions  in  his  hands  under  which  proper 
notice  of  sale  has  been  given,  but  there  must  be  an  execu- 
tion on  such  judgment  in  the  sheriff's  hands  on  the  day  of 
sale. 
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7.  Where  a  sheriff  sells  land  under  several  executions,  having^  in  his 

hands  at  time  of  sale  an  execution  issued  on  the  judgment 
having  the  oldest  lien,  the  purchaser  gets  the  land  discharged 
from  the  lien  of  any  judgment  subsequent  to  the  oldest. 

8.  Where  a  sheriff  sells  land  under  a  junior  judgment  or  judg- 

ments, having  no  execution  in  his  hands  issuing  on  older 
judgments,  the  purchaser  takes  the  title  subject  to  the  liens 
of  the  older  judgments. 

This  was  a  motion,  heard  upon  affidavits,  before  Graham, 
eA,  at  Spring  Term,  181K5,  of  Cherokee  Superior  Court. 

M.  L.  Mauney,  R.  Akin  and  Black  &  Moore  obtained 
judgments  against  G.  Brandreth,  before  a  justice  of  the 
peace,  and  caused  transcripts  of  the  same  to  be  docketed 
in  the  superior  court  of  Cherokee  county  on  the  20th  and 
22d  of  June,  1891. 

Brandreth  appealed  to  the  superior  court,  and  A.  L. 
Cooper  became  suretN^  on  his  bond  to  stay  execution.  To 
indemnify  Cooper  against  any  loss  he  might  suffer  by  reason 
of  said  suretyship,  G.  Brandreth,  on  the  11th  day  of  July, 
1891,  executed  to  W.  N.  Cooper  a  deed  in  trust  upon  his 
dwelling-house  and  lot  in  Murphy,  N.  C. 

At  July  term  (special),  1893,  of  the  superior  court,  Mau- 
ney.  Akin  and  Black  &  Moore  each  obtained  judgment 
against  Brandreth  and  A.  L.  Cooper  on  the  appeals,  and 
said  judgments  were  forthwith  docketed  on  the  judgment 
docket. 

At  spring  term,  1892,  of  the  superior  court  of  Cherokee 
county,  W.  W.  Dysart  recovered  judgment  against  G. 
Brandreth  and  one  J.  S.  Meronev,  and  the  same  was  dock- 
eted  on  the  judgment  docket. 

On  September  8th,  1893,  Brandreth's  homestead  was 
allotted  to  him  in  the  dwelling-house  and  lot  in  the  town 
of  Murphy,  that  had  been  conveyed  to  W.  N.  Cooper, 
trustee,  to  indemnify  A.  L.  Cooper,  his  surety  on  the 
bonds,  to  stay  execution  on  appeal. 
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After  the  fall  term,  1894,  of  Cherokee  saperior  court, 
execution  was  issued  upon  the  Dysart  judgment,  andupoD 
the  judgments  recovered  in  the  superior  court  on  appeal 
against  G.  Brandreth  and  A.  L.  Cooper,  his  surety.  Xo 
execution  was  ever  issued  upon  the  judgments  recovered 
in  the  justice  of  the  peace  court  and  docketed  in  judgment 
docket  of  the  superior  court. 

Under  said  executions  the  sheriff  sold  the  excels  of 
Brandreth's  real  property  over  the  homestead,  amounting 
to  $1,950,  and  threatened  to  apply  the  proceeds  to  the 
payment,  first,  of  the  Dysart  judgment,  and  the  excess,  &o 
far  as  it  would  go,  to  the  Akin,  Mauney  and  Black  d: 
Moore  judgments.  It  was  admitted  that  there  would  not 
be  a  sufficiency  to  meet  said  judgments,  and  that  A.  L. 
Cooper  would  have  to  pay  the  balance,  as  Brandreth  was 
insolvent,  and  would  then  have  the  right  to  have  the  de^d 
intrust  upon  Brandreth's  homestead  foreclosed. 

Brauilreth  filed  an  affidavit  setting  forth  these  facts,  and 
praying  that  the  sheriff  be  required  to  apply  the  proceed? 
of  the  sale  of  the  excess  of  his  real  property,  first,  to  the 
payment  of  the  executions  in  his  hands  on  the  MaM/iey, 
Akin  and  Black  &  Moore  judgments,  in  order  to  exonerate 
his  honiestead  from  the  deed  i7i  trust  executed  to  indem- 
nify hi^  surety,  A.  L.  ('ooper,  and  that  any  excej^s^  be 
applied  to  the  payment  of  the  Dysart  judgment. 

The  plaintifls,  Mauney,  Akin  and  Black  iV  Moore  filed 
no  answer  to  the  affidavit. 

W.  W.  Dysart,  through  his  attorney,  J.  W.  Coof^er, 
p]s(|.,  filed  an  answer. 

Upon  a  full  argument  in  behalf  of  Brandreth  and  Dysart, 
the  c«»urt  rendered  judgment,  directing  the  sheriff  to  app'j 
the  proceeds  of  the  sale  to  tlie  judgments  of  Mauney,  Akin 
and  Black  <k  Moore,  according  to  their  priority,  and  the 
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balance,   if  any,  to   the  payment  of  the  W.  W.   Dysart 
judgment.     Plaintiff  Dysart  excepted  and  appealed. 

Mr.  J.  TF.  C(t?^^r,  for  plaintiff  (appellant). 
Mr,  E.  B,  NoTvell^  for  defendant. 

FuRCHES,  J.  :  Preliminary  to  the  main  question  pre- 
sented by  the  ease  is  the  motion  of  defendant  to  strike  from 
the  record  what  purports  to  be  the  return  of  Sheriff 
Davidson,  dated  May  22,  1895.  This  motion  must  be 
allowed.  The  sale  took  place  on  the  22d  of  May — the 
day  the  return  bears  date,  the  time  when  it  should  have 
been  made.  But  several  w^itnesses  testified  to  the  fact 
that  it  was  not  nifide  on  that  day  but  some  weeks  after- 
wards. It  is  a  matter  of  common  knowledge  that  public 
officers,  in  the  press  of  business,  as  this  was  during  court 
week,  (22d  May,)  do  not  make  their  returns  at  once,  but 
do  so  as  soon  thereafter  as  it  is  convenient,  and  date  them 
back  to  agree  with  the  date  of  sale  or  transaction.  And 
while  it  is  best  to  make  these  returns  at  the  time  of  the 
transaction,  it  is  almost  in) possible  always  to  do  so.  In 
this  return,  as  appears  of  record,  the  sheriff  states  that  he 
had  paid  J.  W.  Cooper  as  attorney  $960  on  the  Dysart 
execnti*»n.  And  as  J.  W.  Cooper  was  acting  as  attorney 
for  Dysart,  and  Sheriff  Davidson  in  his  affidavit,  made  on 
May  28,  18t^5,  (in  reply  to  a  rule  upon  them,)  says  that  the 
sheriff  had  then  paid  on  the  Dysart  execution  $960,  we 
would  be  disposed  to  let  the  return  stand  upon  the  idea 
that  the  money  was  paid  on  the  day  of  the  sale,  or  at  least 
before  the  28th  day  of  May,  and  the  return  made  after- 
wards was  dated  to  fit  the  facts.  But  the  defendant  Bran- 
dreth  files  the  affidavit  of  Sheriff  Davidson,  dated  the  4th 
day  of  December,  1895,  in  which  he  says  that  he  has  not 
paid  out  his  money  on   the  Dysart  claim — that  after  being 
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served  with  the  order  of  the  judge  he  held  the  money  to  be 
applied  as  the  court  might  direct. 

So,  this  affidavit  knocks  up  the  theory  by  which  we 
would  have  been  disposed  to  reconcile  the  making  the 
return  some  weeks  after  court  with  the  affidavit  of  J.  W. 
Cooper.  It  may  be  that  neither  Cooper's  affidavit  nor  Sher- 
iff Davidson's  affidavit  is  true.  But  it  is  certain  that  both 
cannot  be  true.  One  of  the  affiants  is  an  important  public 
officer  whose  official  acts  imply  verity,  and  the  other  affi- 
ant is  a  member  of  the  bar  w^here  honor  and  integrity  are 
usually  held  in  the  highest  appreciation.  It  is  stated  in 
the  affidavits  that  this  money  had  been  receipted  for  by 
Cooper.  He  was  the  attorney  of  Dysart  and  of  Davidson 
in  this  matter,  and,  it  would  seem,  mast  have  been  cogni- 
zant of  the  facts.  This  return  will  be  stricken  from  the 
files  of  the  court,  so  far  as  it  purports  to  apply  the  money. 

Having  disposed  of  this  preliminary  motion,  we  now  pro- 
ceed to  consider  the  case  on  appeal  with  the  sherifTs  return, 
-so  far  as  it  professes  to  apply  the  money,  eliminated  from 
the  record,  treating  the  case  as  if  the  money  was  now  in 
the  hands  of  the  sheriff. 

« 

On  the  20th  of  June,  1891,  M.  L.  Mauney  recovered  three 
judgments  against  the  defendant  Brandreth  before  a  jus- 
tice of  the  peace,  amounting  to  something  less  than  fonr 
bundled  dollars,  which  were  docketed  in  the  office  of  the 
clerk  of  the  superior  court  the  same  day  (20th),  On  the 
^Oth  of  June  R.  A.  Akin  recovered  three  judgments  against 
the  defendant  Brandreth  before  a  justice  of  the  peace  for 
something  over  three  hundred  dollars,  and  these  judgments 
were  duly  docketed  in  said  office)  on  the  22d  of  June,  181U. 
On  the  2()th  of  June,  1891,  Black  &  Moore  recovered  a 
judgment  ag  inst  defendant  Brandreth  before  a  justice  of 
the  peace  for  5^181.28  and  costs,  which  was  duly  docketed 
*n  said  office  on  the  22d  of  June,   1891.     The  defendant 
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lirandreth  appealed  to   the  superior  court   in  all  of  these 
cases,  and  in  order  to  stay  execution   during  the  pendency 
of  the  appeal  entered  into  bond  to  that  effect  with  A.   L. 
Cooper  as  his    surety.      At    July  special  term,  1893,  of 
Cherokee   superior  court,  these  cases    were    tried  on  the 
appeals — the  three  cases  of  Mauney  being  consolidated  by 
order  of  court    and  tried  as    one  case,   and  the  three  cases 
of  Aiken  being  also  consolidated  by  order  of  court  and 
tried  as  on^e  case.     And  the  plaintiffs  each  recovered  judg- 
ment for  the  amounts  recovered   before  the  justice  of  the 
peace,  and  interest  and    costs,  except  the  plaintiffs  Black 
&  Moore,  whose  judgment,  it  is  alleged  by  respondents,  was 
a  little  more  than  they  recovered  belov^',  which  seems  to  be 
the  accrued    interest  and  costs.     These  last  named  judg- 
ments were  also  docketed  in  the  clerk's  office,  as  the  law 
provides  and  requires.     Rut  at  spring  term,  1892,  of  said 
court,  W.   W.  Dysart   recovered  a  judgment    against  the 
defendant  Brandreth  for  $1,219.91   and  costs,  which  was 
duly  docketed.     It  also  appears  that  there  were  a  number 
of  other  judgments  taken  against  the  defendant  Brandreth 
and  duly  docketed    in  the   clerk's  office.     And  the  sheriff 
returns  that  at  the  time  of  the   sale,  on   the  22d  of  May, 
1895,  he  had  in  his  hands  executions  against  the  defendant 
Brandreth  in  favor  of  W.  W.  Dysart,  R.  A.  Akin,  M.   L. 
Mauney,    Black    &    Moore,    Farmer    &    Farmer,  Thomas 
Odell  and  The  State  v.  defendant  Brandreth.     The  execu- 
tions in  favor  of  R.  A.  Akin,  W.  L.  Mauney,  and   Bhick  & 
Moore  were   issued  on   thiB   judgments    recovered   at  July 
special    term,  1893 ;  that  no  executions    were  ever   issued 
on  the  justice's  judgments  of   June,  1891,  and  docketed  as 
above  stated,  and  that  he  had  no  execution  in  his  hands  at 
the  time  of  sale,  issued  upon  these  judgments. 

A  justice's  judgment,  when  duly  docketed;  in  the  office 
of  the  clerk  of  the  superior  court,  becomes  a  judgment  of 
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the  superior  court  to  all  intents  and  purposes.  Cannon  v. 
Parker,  81  N.  C,  320  ;  Adams  v.  Guy,  106  N.  C,  275. 
And  it  beconnes  a  lien  on  all  the  real  estate  of  the  defend- 
ant in  the  county  where  it  is  docketed,  which  continues 
for  ten  years  from  the  date  of  docketing.  Cannon  v. 
Parker,  Hupra  ;   Murchison  v.    Williams,  71  N.  C,  135. 

The  fact  that  defendant  appealed  from  the  judgment  of 
the  justice  of  tlie  peace,  and  gave  security  to  stay  execu- 
tion, did  not  deprive  the  plaintiff  of  the  right  to  have  the 
judgment  docketed,  nor  did  it  take  away  the  lien  of  the 
judgment.  This  is  created  by  law  upon  the  docketing  of 
the  judgment.  This  being  so,  the  judgment  of  Mauiiey 
having  been  docketed  on  the  20th  of  June,  1891,  was  the 
oldest  lieu,  and  the  judgments  of  Akin  and  Black  jSt 
Mojre,  both  having  been  docketed  on  the  22d  of  June, 
1891,  were  next  and  equal  in  priority,  having  been  dock- 
eted on  the  same  day. 

But,  as  there  was  no  execution  issued  and  in  the  hands 
of  the  sheriff  at  the  time  of  the  sale,  he  could  not  sell 
under  these  judgments,  nor  can  he  apply  any  part  of  the 
proceeds  of  the  sale  to  the  satisfaction  of  these  judg- 
ments. Titman  v.  Rhyne,  89  N.  C,  64;  Motz  v.  Shnce, 
83  X.  C,  434 ;  Burton  v.  Spiers,  92  N.  C,  503.  Where 
a  sheriff  makes  a  sale  of  land  under  execution,  the  law 
applies  the  money  first  to  the  satisfaction  of  the  execution 
issuing  on  the  oldest  judgment  lien  in  his  hands  at  the 
time  of  the  sale.  Motz  v.  Stowe,  supra;  Henry  \.  Rich, 
64  N.  C,  379,  and  cases  cited  in  the  brief  of  Phillips  & 
Merrimon.  And  if  he  fails  to  so  appropriate  it,  as  the 
law  applies  it,  he  commits  a  breach  of  his  trust  for  which 
he  and  his  sureties  are  liable.  Henry  v.  Rich  and  Motz  v. 
Stowe,  supra;  Titman  v.  Rhyne,  89  N.  C,  64.  He  need 
not  have  advertised  under  a  judgment,  if  he  has  given  the 
requisite  notice  under  other  executions  in   his   hands.     It 
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is  sufficient  that  he  had  the  execution  in   his  hands  at  the 
time  of  sale.     This  he  must  have  to  entitle  the  judgment 
to  any  portion  of  the  proceeds  of  the  sale.     Motz  v.  Stowe^ 
9%ij>ra^  and  authorities  there  cited.     If  he   has  execution 
in  his  hands,  issuing  from  any  proper  judgment,  it  author- 
izes him  to  sell.     And   if  the   execution   issues   upon   the 
judgment  having  the  oldest  lien,  the   purchaser   takes  the 
land  discharged  of  any   subsequent  judgment  lien.     And 
if  there  is  a  surplus  left  in  his  hands  after  satisfying  the 
execution  issuing  on  the  judgment  having  the  oldest  lien, 
then  he  should  apply  it  to  the  oldest  lien  where  he  has  the 
execution   in   his   hands   at   the   date    of  sale,   and  so  on. 
Sharj>c  v.    Williams^   76   N.   C,  87.      But    where  he   sells 
under  a  junior  judgment,  .or  junior  judgments,  having  no 
execution  in  his  hands  issuing  en  the  older  judgments,  as 
in  this  case,  the  purchaser  takes  the  title  of  the  defendant 
in  the  execution,  subject  to   the  liens   of  the   older  judg- 
ments.     Cannon  v.  Parker^  supra. 

So,  we  see  that  the  sheriff  must  apply  the  money  raised 
from  the  sale  of  defendant's  land  on  the  22nd  of  May, 
1895,  to  the  payment  or  satisfaction  of  the  executions  in 
his  hands  at  the  time  of  sale,  according  to  their  prioritv. 
The  purchaser  at  said  sale  takes  the  title  of  defendant 
Branderth,  subject  to  the  payment  of  the  judgments  of 
Akin,  Mauney  and  Black  &  Moore,  taken  before  the  jus- 
tice of  the  peace  and  docketed  in  June,  1891.  If  said 
purchasers  voluntarily  satisfy  these  judgments  (as  we  sup- 
pose there  are  no  others  older  than  these)  they  will  then 
have  a  clear  title.  Or,  if  these  older  judgments  can  be 
satisfied  out  of  other  property  of  the  defendant  (as  counsel 
for  Dysart  suggests  that  he  has  other  property  subject  to 
sftle.  and  not  sold)  then  the  purchasers  will  have  a  clear 
title.  But  if  neither  of  these  things  is  done,  it  will  be 
the  duty  of  the  plaintiffs  in  these  older  judgments  to  cause 
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execution  to  issue  thereon  and  have  this  property  (sold  on 
the  22nd  of  May,  1895)  resold,  at  which  sale  the  purchaser 
will  get  the  title  against  the  defendant  and  the  purchasers 
at  the  sale  in  May,  1895.  This  must  be  before  the  defend- 
ant's homestead  can  be  sold  under  the  deed  of  trust  to 
secure  A.  L.  Cooper,  as  defendant's  surety  on  the  appeals. 
It  is  contended  by  counsel  for  Dysart  that  the  justice's 
judgments,  so  docketed,  are  dormant,  no  executions  having 
issued  on  them.  Bnt  this  is  not  the  case,  as  executions  on 
these  judgments  were  stayed  pending  the  appeal,  and  this 
prevents  the  statute  from  running.  Adams  v.  Guy^sujyra. 
There  is  error  in  the  judgment  of  the  court  below.  Let 
this  be  certified.  Error. 


D.  W.  C.  PIERCY,  et  al.   v.  J.  M.  WATSON. 

Action  to  liecover  Land — Evidence — Summons  in  Special 

Proceedings — Irregularity. 

A  Bummons  in  a  special  proceeding  by  an  administrator  to  sell 
land  for  the  payment  of  debts,  requiring  defendants  to 
appear  before  the  **  judge"  instead  of  before  the  **  clerk  '■ 
of  the  superior  court  **  and  answer  the  complaint  and  peti- 
tion which  will  be  deposited  in  the  office  of  the  clerk  of  the 
superior  court  of  said  county,"  is  irregular,  bat  not  void,  and 
such  irregularity  docs  not  render  the  judgment  roll  in  each 
special  proceeding  inadmissible  as  evidence  in  support  of 
title  based  thereon  in  the  trial  of  an  action  for  the  recovery 
of  the  land  sold  thereunder. 
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Civil  action,  for  the  recovery  of  land,  tried  before 
Graham,  J,,  at  Spring  Term,  1895,  of  Cherokee  Superior 
Conrt.  Tlie  defendant  appealed.  The  facts  are  stated  in 
the  opinion  of  Associate  Justice  Montgomery. 

Messrs,  Ferguson  cfe  Ferguson  and  Ben  Posey,  for 
plaintiffs. 

Mr,  J,   W.  Cooper,  for  defendant  (appellant). 

Montgomery,  J. :  This  is  an  action  brought  to  recover 
the  possession  of  a  tract  of  land.  The  defendant  claims  by 
a  succession  of  deeds  from  one  Washburne,  who  was  a  pur- 
chaser at  judicial  sale  made  by  one  Hyatt,  administrator 
of  Piercy,  deceased.  Hyatt  filed  a  petition  for  the  sale  of 
the  land,  the  proceeds  to  constitute  assets  for  the  pay- 
ment of  the  debts  of  his  intestate.  The  summons  was  issued 
and  served  on  theheirs-at-law  of  Hyatt's  intestate,  who  are 
the  plaintiffs  in  this  action,  and  two  of  whom  (Richard  and 
Jane)  were  infants  under  21  years  of  age.  The  defendants  in 
that  proceeding  made  no  appearance,  except  the  infant 
defendants, (Richard  and  Jane,)  who  appeared  and  answered 
by  their  guardian  ad  litem.  On  the  trial  below  of  the  case 
now  before  the  Court,  the  defendant,  to  prove  title  in  him- 
self, offered  in  evidence  the  summons  and  judgment  roll  in 
the  special  proceedings  mentioned  above.  His  Honor 
refused  to  receive  the  same  as  testimony  on  the  grounds  that 
the  summons  was  void  and  the  subsequent  proceedings 
thereunder  necessarily  so,  and  that  the  deed  made  to  the 
purchaser  of  the  land  under  the  decrees  and  judgments  in  the 
special  proceeding  copveyed  no  title.  As  we  understand 
it,  from  the  argument  here,  there  was  no  question  made 
about  the  service  of  the  summons  on  all  the  defendants. 
The  objection  to  the  summons  was  that  the  matter  was  a 
special  proceeding,  and  the  summons  ought  to  have  been 
118—62 
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made  returnable  before   the  clerk,  but  that  the  defendants 
were  summoned  "  to  be  and  appear   before   the  judge  of 
our  superior  court,  to  be  held  for  the  County  of  Cherokee 
at  the  court  house  in  Murphy,  on   the  27th  of  May,  1882, 
and   answer   the   complaint    and    petition    which   will   be 
deposited  in  the  oflSceof  the  clerk  of  the  superior  court  of 
said  county."     The  summons  was  irregular  hut   not  void. 
To  the  extent  that  it  cited  the  defendants  to  appear  before 
the   judge,  it    was    misleading;   but  it  also   contained  the 
information  that  there  would  be  a  complaint  and  petition 
on  file  in  the  clerk's  office  on  its    return  day.     It  was  the 
duty   of  the    adult    defendants   to    have    inquired  at  the 
clerk's  office  to    see    what   was   demanded  of  them  in  the 
complaint.     The  paper  bears  upon  its    face  evidence  of  its 
official  origin.     It  gives  notice  to  the  defendants  that  there 
would  be  a  matter  alleged  against    them  in  writing  in  the 
clerk's  office   of  their    county  on   a  future  day  certain.     If 
a  special    appearance   had    been  made  for  the   purpose  of 
dismissing  the  action  tor    irregularity   on   the  face    of  the 
summons,  there  can  be  no  doubt  that  the  court  would  have 
had  the  power,  under   Section  273  of  The  Code,   to  amend 
by  striking   out   the    word    "judge."       /iedmond   v.  Mul- 
lenax,  113   N.  C,  510,  and  cases  there  cited.     In    lioberU 
V.  Allman,  106  N.  C,   391,    the    summons  was    issued  on 
July  2, 1883,  requiring  the  defendants  to  appear  "  on   the 

fourth  Monday  after  the Monday  of  November,"  and 

this  Court  decided  that  the  irregularity  was  slight  and 
that  the  defendants  were  compelled  t.)  take  notice  of  its 
requirements.  We  are  of  opinion  that  his  Honor  was  in 
error  in  excluding  as  evidence  the  summons  and  the  judg- 
ment roll,  for  which  there  must  be  a  new  trial. 

There  are  such  gross  irregularities  and  suspicious  circum- 
stances appearing  in  the  record  in  this  case  that  we  cannot 
let  them  pass  without  notice.       So    far  as   the  record  dis- 
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closes,  the  defendant  appears  to  be  an  innocent  purchaser 
and  for  value.  It  appeare»,  however,  that  the  person  who 
was  appointed  by  the  clerk  guardian  ad  litem  for  the  infant 
defendants  in  the  special  proceeding,  wherein  their  lantl 
was  condemned  to  pay  the  debts  of  their  deceased  father, 
had  been  a  judgment  creditor  of  the  deceased  ;  that  his 
judgments  were  procured  more  than  ten  years  before  the 
summons  was  issued,  as  appears  from  the  petition  of  the 
administrator,  and  that  he  had  assigned  the  same  for  less 
than  their  value  to  one  Wash bu me,  who  was  purchaser  of 
the  land  :  that  all  of  the  indebtedness  of  the  decedent  was  in 
the  shape  of  a  judgment  in  favor  of  Washburne  for  more 
than  $3,000,  founded  on  old  judgments  in  favor  of  other 
parties  against  the  decedent,  which  he  had  liad  assigned  to 
him  ;  that  the  land  was  bid  off  by  one  Schenck,  the  terms 
being  10%  cash  and  the  balance  on  6  and  12  months'  time, 
the  pnrchasernot  being  required  to  take  security  for  the 
deferred  payments,  and  that  he  assigned  his  bid  afterwards 
to  Washburne,  the  holder  of  the  judgments  ;  that  anotlier 
Hyatt  was  appointed  a  referee  to  ascertain  the  indebted- 
ness of  the  deceased,  and  that  he  reported  the  indebted- 
ness consisting  altogether  of  the  judgment  in  favor  of 
Washburne,  before  described,  without  giving  its  date  or  the 
dates  of  the  old  judgments  on  which  it  was  founded  ;  that 
all  the  papers  from  the  summons,  including  a  judgment 
for  th^  sale  of  the  land  in  the  proceedings  before  the  clerk, 
were  alleged  to  have  been  lost.  It  appears  also  that, 
though  the  guardian  ad  litem  in  his  first  answer  denied 
that  the  intestate,  the  father  of  his  wards,  owed  the  debts 
set  out  by  the  administrator  in  his  petition  to  sell  the  land, 
yet  the  clerk,  instead  of  sending  the  fact  on  to  be  tried  in 
the  superior  court  in  term  time,  ignored  the  answer  and 
gave  judgment  foi»  sale  of  the  land.  The  issue  raised 
before  the  clerk  was  never  tried.     It  appears  also  that  the 
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guardian  ad  litem,  did  not  insist  in  the  superior  court, 
where  new  pleadings  were  substituted  for  those  alleged  to 
have  been  lost,  on  the  trial  of  the  issue  raised  before  the 
clerk,  but  let  it  go  oif  on  the  reference  of  the  matter  to 
Hyatt,  who  was  doubtless  a  kinsman  of  the  administrator. 
The  answer  of  the  guardian  ad  litem,  too,  in  the  superior 
court  before  the  judge,  was  totally  unlike  the  answer  filed 
before  the  clerk.  In  the  answer  filed  before  the  clerk,  be 
denied  the  indebtedness  positively,  and  also  pleaded  the 
Statute  of  Limitations  ;  while,  in  the  one  before  the  judge, 
he  simply  said  in  substance,  "  I  don't  know,"  and  did  not 
plead  the  statute. 

From  all  the  foregoing  it  seems  that  the  infant  defend- 
ants were  not  properly  defended  in  the  special  proceeding, 
but  as  the  rights  of  an  innocent  purchaser  have  intervened, 
and  the  proceeding  seems  to  have  been  regular,  they  are 
concluded. 

In  the  present  action  there  was  error  in  the  ruling  of 
his  Honor  in  excluding  the  evidence  offered  by  the 
defendant,  and  there  must  be  a  new  trial. 

New  Trial. 
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TUCKASEGEE  MINING  COMPANY  v.  W.  F.  GOODHUE,  et  al. 

Corporation — Trust  —  LioMlity  of  Trustee  —  Estoppel — 

Privity  in  Estate, 

1.  While  it  is  true  that  a  corporation  create<^  by  the  laws  of  North 

Carolina  cannot  be  lawfully  organized  in  another  state,  yet 
neither  the  corporation  nor  its  debtors,  nor  anyone  dealing 
with  it  as  a  lawful  corporation,  will  be  permitted  to  deny  its 
entity  upon  the  ground  that  it  was  so  organized  in  another 
state. 

2.  Where,  in  an  agreement  for  the  organization  of  a  corporation 

and  for  the  purchase  of  lands,  it  was  provided  that  title  to 
the  lands  should  be  taken  in  the  name  of  G.,  to  be  held  in 
trust  for  the  corporation,  and  to  be  conveyed  to  it  when 
organized  ;  and  lands  were  so  bought,  and  the  corporation 
was  organized,  G.  becoming  a  stockholder  and  an  officer  ; 
Held,,  that  during  his  life-time  G.  wasestopped  from  denying 
the  legality  of  the  organization  in  order  to  avoid  the  trust. 

3.  In  such  case,  the  heir-at-law  of  G.  is  also  estopped,  as  a  privy  in 

estate,  from  denying  the  right  of  the  corporation  to  hold  the 
lands. 

This  was  a  civil  action,  tried  before  Robinson^  Judge^ 
at  Fall  Term,  1895,  Graham  Superior  Court. 

The  plaintiff  introduced  and  read  the  Acts  of  Assembly 
of  1856  and  1857,  and  the  Articles  of  Association  of  April 
14r,  1857.  The  plaintiff  offered  to  prove  that,  on  the  10th 
day  of  March,  1857,  Daniel  F.  Goodhue,  and  the  other 
parties  mentioned  in  said  act  as  corporators,  after  having 
obtained  the  subscription  of  '^^200,000,  met  in  the  city  of 
Cincinnati,  and  State  of  Ohio,  organized  and  accepted  the 
charter;  and  that  at  said  meeting  Daniel  F.  Goodhue, 
David  Christy,  John  Probasco,  William  J3.  Probasco  and 
John  W.  Goodhue  were  elected  directorsof  said  corporation, 
the  appellant,  for  one  year,  and  that  said  Daniel  F.  Good- 
hue was  elected  president  for  one  year ;  that  the  plaintiff, 
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the  Tuekasegee  Mining  Company,  held  regular  annual 
meetings  from  the  first  organization  till  the  bringing  of 
this  action,  and  that  the  said  Goodhue  was  elected  and 
served  as  president  each  year  up  to  his  death  in  18S3; 
that  said  Daniel  F.  Goodhue  issued  ceitificates  of  stock  of 
said  corporation,  as  said  president,  to  himself  and  various 
other  persons,  and  that  at  the  time  of  his  death  he  owned 
more  stock  of  said  corporation  than  any  other  person, 
which  was  sold  bv  his  administrator  after  his  death;  that 
said  Goodhue  executed  leases  for  the  land  described  in 
the  pleadings  to  various  parties,  describing  himself  aa 
trustee  of  the  Tuekasegee  Mining  Company ;  that  the 
defendant,  Willis  F.  Goodhue,  is  the  son  and  only  heir-at- 
law  of  Daniel  F.  Goodhue,  and  that  he  is  a  stockholder  of 
the  plaintifl',  and  refuses  to  execute  dreds  to  the  plaintiff 
for  the  lands  described  in  the  pleadings. 

That,  at  a  regular  meeting  of  the  directors  of  the  said 
corporation,  (Daniel  F.  Goodhue  being  one,)  said  Daniel 
¥.  Goodhue  and  John  Probasco  were  appointed  and  made 
trustees,  to  leceive  and  hold  titles  to  all  lands  purchased 
by  the  Tuekasegee  Mining  Company  for  the  Tuekasegee 
Mining  Company;  that  the  plaintiff,  the  Tuekasegee 
Mining  Company,  paid  with  its  own  funds  and  stock  for 
all  the  lands  described  in  the  pleadings  ;  that  J.  W.  Cooper 
is  a  stockholder  of  the  Tuekasegee  Mining  Company ;  that 
neither  Daniel  F.  Goodhue  nor  Willis  F.  Goodhue  have 
ever  paid  anything  directly  for  the  lands  described  in  the 
pleadings,  but  only  indirectly  as  stockholders;  that  Daniel 
F.  Goodhue  accepted  and  held  the  deeds  and  grants  in  his 
own  name  for  the  lands  des<ril)ed  in  the  pleadings,  as 
trustee  of  the  Tuekasegee  Mining  Company,  knowing  that 
he  was  receiving  the  same  as  such,  and  that,  during  his 
life-time,  he  never  denied  said  trust;  that  all  the  lands 
described  in  the  pleadings  were  purchased  by  plaintiff  and 


N.  C]  FEBRUARY  TERM,  189e^.  983 


Mining  Company  x>.  Goodhuk. 


conveyed  to  Daniel  F.  Goodhue,  as  trustee;  that  plaintiff, 
at  its  first  meeting  on  the  10th  day  of  March,  1857, 
opened  proper  hooks,  and  kept  books  and  offices  of  the 
Tuckasegee  Mining  Company  all  the  time  till  the  bringing 
of  this  action,  and  made  and  adopted  by-laws  for  the  gov- 
erning of  said  corporation.  All  this  evidence  was  objected 
to  by  the  defendants,  and  ruled  out  by  the  court,  and  the 
plaintiff  excepted. 

The  plaintiff,  having  admitted  that  there  had  been  no 
organization  of  said  corporation  in  the  State  of  North 
Carolina,  and  there  having  been  no  evidence  offered  that 
there  had  ever  been  any  meeting  of  the  directors  of  said 
corporation  in  this  State,  the  court  intimated  that,  upon 
the  above-stated  evidence  and  the  above-stated  admissions, 
the  plaintiff  could  not  recover  in  this  action;  whereupon, 
the  plaintiff  submitted  to  a  non-suit  and  appealed. 

My\  A,  M,  Fry^  for  plaintiff  (appellant). 

Messrs,   Ben  Posey  and  J.   W.  Cooper^  for  defendants. 

AvERY,  J. :  The  charter  of  a  private  corporation  con- 
fers the  right  to  organize  and  'enjoy  the  franchise  within 
the  limits  of  the  state  granting  it.  When  organized  in 
the  proper  state,  it  may  enjoy  such  privileges  in  another, 
under  the  rules  of  comity,  as  the  local  law  does  not  pro- 
hibit it.  The  court  was  not  in  error  in  holding,  as  an 
abstract  proposition,  that  a  corporation  created  by  the  laws 
of  North  Carolina  cannot  be  lawfully  organized  in  a  for- 
eign state.  Bnt,  if  the  allegations  contained  in  the  com- 
plaint be  true,  as  tho  plaintiff  offered  to  show,  the  defend- 
ant's ancestor,  in  dealing  with.the  plaintiff'  as  a  lawful  cor- 
poration, because  a  nominal  stockholder  in  pursuance  of  a 
pre-existing  contract,  whereby  the  alleged  corporation  was 
to  be  organized,  and  the  land  in  controversy  was  to  be 
conveyed  to  a   corporation    thereafter   to   be   formed  (the 
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title  to  which,  meantime,  should  be  vested  in  said  ancestor 
for  the  benefit  of  certain  individuals  composing  the  asso- 
ciation which  it  was  proposed  to  merge  into  the  bodj  cor- 
porate). The  plaintiff  proposed  to  prove  that  the  said 
lands  were  paid  for  with  the  money  of  the  alleged  corpo- 
rators and  stockholders,  who  at  least  attempted  to  form 
the  plaintiff  corporation.  The  question  is  whether  one, 
who  entered  into  a  contract  to  hold  lands  in  trust  for  an 
association  and  transfer  the  title  to  a  corporation  which  it 
was  agreed  should  be  formed  by  the  members  of  the  associa- 
tion, and  who  afterwards  dealt  with  the  alleged  corporation 
as  a  lawful  entity,  was  not  estoj)ped  from  denying  his  fidu- 
ciary relation  to  the  body  during  his  life,  and,  if  so  whether 
his  heir-at-law,  to  whom  the  legal  title  descended  at  his 
death,  is  not  estopped  also  as  a  privy  in  estate  from  deny- 
ing the  right  of  the  plaintiff*  to  hold  the  land,  and  from 
thereby  evading  the  duty,  he  in  conscience  was  bound  to 
discharge,  of  turning  over  the  trust  estate  to  the  rightful 
owner.  After  taking  upon  himself  the  duties  of  trustee 
for  the  association  the  defendant's  father  participated  in 
the  organization  of  the  corporation,  was  elected  president 
of  it,  and  had  certificates  of  shares  of  stock  issued,  a  larger 
number  of  sharjis  having  been  issued  to  him  than  to  any 
other  person.  After  his  death  these  shares  were  sold  by 
his  administrator  for  the  benefit  of  his  estate.  If  these 
and  other  factj^  which  plaintiff  oflered  to  prove  had  been 
shown,  the  defendant  Goodhue  wonld  have  been  estopped 
from  denying  the  lawful  existence  of  the  corporation  for 
which  he  was  trustee.  One  who  contracts  with  a  party  or 
association  as  a  corporation,  is  estopped  from  denying  the 
corporate  existence  of  the  body  at  the  time^)f  contracting, 
and  especially  is  this  the  case  where  such  person  attempts, 
by  denying  its  existence,  to   evade   a   legal   obligation  or 
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duty.  Jones  v.  Cincinnati^  14  Ind.,  90  ;  Ryan  v.  Martin^ 
9J  N.  C,  464;  110  111.,  22.  Whether  it  be  called  an 
estoppel  or  not,  it  is  unquestionably  a  rule  of  evidence 
that  often  works  very  just  and  equitable  results.  The  fact 
that  one  incurred  an  obligation  or  duty  in  dealing  with  a 
party  as  a  corporation,  is  evidence  of  the  corporate  exist- 
ence of  the  party  contracting  in  such  capacity,  which  can- 
not be  denied  for  the  purpose  of  avoiding  the  payment  of 
the  debt  or  the  performance  of  the  duty.  1  Spelling  Pr. 
Corp,  .Sec.  57.  In  cases  of  this  sort,  though  the  first  meet- 
ing oi  stpckholders  may  have  been  held  outside  of  the 
State,  that  fact  cannot  be  shown  by  the  body  assuming  the 
powers  of  a  corporation  in  order  to  avoid  its  liability,  nor 
by  its  debtors  for  the  purpose  of  evading  their  accounta- 
bilit}'  under  contracts  made  with  it.  Heath  v.  Sylvester^ 
c&c,  39  Wis.,  146.  If  the  law  could  constitute  any  other 
agent  for  the  State  than  the  Attorney  General  to  institute 
proceedings  against  pretended  corporations,  the  courts 
would  not  select  as  such  agents  those  who  are  attempting 
to  evade  the  performance  of  a  duty  which  equity  and 
good  morals  require  them  to  discharge  without  hesitation 
or  delay. 

We  think  that  the  court  below  erred  in  holding  that  the 
proof  was  not  sufficient  to  preclude  the  defendant  from 
denying  his  fatJier's  obligations  and  duties  to  the  plaintiif 
Company  as  a  corporation.  There  was  error.  The  judg- 
ment of  non-suit  is  set  aside  and  a  new  trial  granted. 

New  Trial. 


^ 
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GRAMBLING,  SPALDING  &  CO.    v.  T.  C.  DICKEY.       . 

Attachment — Interpleaders —  Value   of   Property — Juris- 
diction of  Justice  of  the  Peace — Trial. 

1.  In  the  trial  of  an  action  a  party  cannot  object  to  a  question, 

put  to  his  witness  by  his  adversary  on  cross-examinatioo, 
substantially  the  same  as  one  asked  by  himself. 

2.  Where  an  insolvent  person  sells  property  to  a  near  relative,  the 

law  presumes  fraud,  and  the  burden  of  showing  the  trans- 
act ion  to  be  bona  fide  rests  on  the  purchaser. 

3.  Upon  the  trial  of  an  issue  as  to  whether  a  wife  has  acquired  a 

separate  property  in  her  own  earnings  by  agreement  with 
1  er  husband  is  on  the  party  alleging  that  fact. 

4.  Attachment  proceedings  relating  to  personal  property  being 

only  ancillary  to  the  main  action,  a  justice  of  the  peace  may 
entertain  and  try  an  interph^a  to  determine  the  title, 
although  the  value  of  the  property  exceeds  $50. 

Civil  action,  (consolidation  of  thirteen  different  case.*,) 
heard  on  appeal  from  judgments  of  a  'ustiee  of  the  peace, 
before  Graham^  J, ^  and  a  jnry,  at  Spring  Term,  1805,  of 
Cherokee  Superior  Court.  Plaintiff  appealed.  The  facts 
appear  in  the  opinion  of  the  Chief  Justice. 

Jfesifrs.  J.    W.  cfe  /?.  Z.  Cooper^  for  plaintiffs  (appellants). 
Messrs.    Ferguson    dt    Ferguson   and   Ben    Posey ^   for 
defendant. 

Faircloth,  C.  J. :  The  plaintiffs  instituted  several 
actions  before  a  justice  of  the  peace,  against  defendant  T. 
C.  Dickey,  for  sums  less  than  $200  in  each  case.  Dickey 
admitted  the  debts  and  consented  to  judgments.  The 
plaintiff  also  attached  certain  property,  alleging  that  it  was 
Dickey's  property.  The  other  defendants  interpleaded 
before  the  justice,  alleging  that  they  were  the  hona  fidt 
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owners  of  the  property  before  the  attachments  issued. 
The  plaintiffs  filed  affidavits  and  moved  to  dismiss  the 
interpleas  on  the  ground  that  the  value  of  the  property 
attached  was  more  than  $50,  and  that  the  justice  could  not 
try  the  title  to  property  exceeding  $50  in  value.  The 
value  is  admitted  to  be  more  than  $50  in  each  ease.  The 
motion  to  dismiss  the  interpleas  was  allowed  by  the  justice 
and  the  intervenors  appealed.  The  cases  were  consoli- 
dated by  consent,  and  at  the  trial  the  court  below  refused 
to  sever  the  cases  for  trial,  and  also  refused  to  dismiss  the 
interpleas,  on  the  grounds  above  stated,  and  the  plaintiflfis 
appealed. 

The  defendant  Dickey  on  the  same  day,  but  after  the 
attachments  were  levied,  made  a  general  assignment  of  his 
personal  property  for  the  benefit  of  his  creditors.  Neither 
party  tendered  any  issues,  and  the  court  submitted  these: 

"  1.  Did  the  defendant,  T.  0.  Dickey,  assign,  dispose  of 
or  secrete  his  property  with  intent  to  defraud  his  creditors 
as  alleged  in  the  complaint  ? 

"  2.  Was  the  defen*lant,  T.  C.  Dickey,  on  the  11th  day 
of  December,  1893,  about  to  assign,  dispose  of  or  secrete 
his  property  with  intent  to  defraud  his  creditors,  as  alleged 
in  the  complaint  i  "     Each  of  these  was  answered  "  No." 

''  3.  Was  A. -B.  Dickev,  on  the  llth  dav  of  December. 
1893,  the  owner  of  the  horses  and  liverv  outfit  described 
in  the  interplea  in  this  action  ^"     Ans.,  ''  Yes." 

The  4th,  5th  and  6th  issues  were  the  same  as  to  the 
other  interpleaders,  and  each  was  answered  "  Yes." 

There  was  considerable  evidr3nce  bearing  upon  the  value 
of  the  property  and  the  alleged  sales  before  the  attach- 
ments issued.  The  proofs  showed  that  some  of  the  inter- 
venors were  near  relatives  of  T.  C.  Dickey,  and  that  one 
was  his  wife..  Plaintiffs  tiled  numerous  exceptions.  They 
introduced  John  M.  Dickey,  who  testified  that  the   sales 
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made  to  tlie  interveners,  before  the  attachments,  were  for 
a    valuable    consideration     and     full    value.     Defendant? 
asked  liim,  "  Was  the  transaction  between  you  and  T.  C 
Dickey  for   a    valuable  and  bona  fide  (consideration)    on 
your    part?"     Ans.    "Yes."     Plaintiffs    objected.      His 
Honor  told  tlie  jury  '*  that  plaintiff  has  shown  by  his  own 
witness,  J.  M.  Dickey,  that  each  of  those  transactions  was 
in  t^ood  faith  and  for  a  valuable  consideration,"  and    that 
**  defendant  mav  rely  entirelv  on  the  testimony  furnished 
by    the    plairitift^'s    witnesses"    in     his    discretion.      The 
defendant's   question   was    unobjectionable,    inasmuch    as 
plaintiff'  had  asked  the  same  witness  substantially  t!ie  same 
question. 

Without  writing  out  in  detail  the  several  objections, 
exceptions  and  prayers  for  instructions,  we  have  carefully 
examined  them,  and  we  find  nothing  therein  prejudicial  to 
the  })laintiffs,  whatever  might  have  been  said  by  the  defend- 
ants if  the  verdicts  had  been  given  against  them. 

His  Honor  charged  the  jury  that,  when  an  insolvent 
sold  ])roperty  to  a  near  relative,  the  law  presumes  fraud, 
and  the  burden  of  showing  a  hona  fide  transaction  and  a 
full  consideration  rested  upon  such  purchaser.  He  also 
told  the  jury  that  ordinarily  the  wife's  earnings  belonged 
to  her  husband,  but  in  North  Carolina  s4ic  may  acquire 
separate  property  by  agreement  with  her  husband,  free 
from  her  husband's  control,  "  but  upon  this  issue  the  bur- 
den of  proof  is  on  the  interpleader,  (she  being  one,)  as  it  is 
upon  each  interpleader  in  this  action,"  and  those  questions 
were  left  to  the  jury. 

The  principal  controversy  made  on  the  argument  was 
jurisdiction  in  the  justice  to  entertain  the  attachments. 
The  plaintiffs'  misconception  of  the  question  arises  from 
considering  an  attachment  as  an  action,  whereas  it  is  only 
a  remedy  ancillary  to  the  action,  adopted  to  avoid  driving 


N.  C]  FEBRUARY   TERM,  1896.  989 


Brittain  v.  Payne. 

the  claimant  to  a  separate  action  to  try  his  title.  The 
plaintiffs'  contention  would  lead  to  the  inconsistent  result 
that  the  creditor  could  attach  property  worth  more  than 
$50  before  a  justice,  and  the  claimant  could  not  be  allowed 
to  assert  his  title  to  the  property  seized.  The  right  to 
interplead  was  considered  in  Sims  v.  Goettle^  82  X.  C, 
268.  The  interplea  is  allowed  by  The  Code^  Sections  375 
and  331.  The  plaintiffs  contend  that  these  sections  vio- 
late the  Constitution,  Art.  IV.,  Sec.  27,  and  rely  on  Pey- 
ton V.  Robertson^  9  Wheat.  U.  S.,  527.  That  article 
inhibits  jurisdiction  in  the  justice  of  the  peace  where  the 
title  to  real  estate  is  in  controversy,  and  Peyton  v.  Robert- 
son^ sujyra^  was  an  action  in  detinue,  and  the  jurisdiction 
failed  because  the  amount  was  too  small  in  that  court. 
In  attachment  proceedings,  the  title  and  not  the  value  of 
the  property  is  the  inquiry  to  be  tried.  Dobson  v.  Bush^ 
1  Car.  Law  Repository,  236  ;  McLain  v.  Douglas^  6  Ired., 
233 ;     Wallace  v.  Robeson,  100  N.  C,  206.     We   find   no 

error  below. 

Affirmed. 


H.  8.  BRITTAIN  v.  W.  G.  PAYNE. 

Tort —  Waiver — Action  on  Contract — Jurisdiction  of  Jus- 
tice— Practice. 

1.  Where  property  is  tortiously  taken  and  sold,  the  owner  may 
waive  the  tort  and  maintain  an  action  to  recover  the  pro- 
ceeds of  the  sale. 
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2.  Where,  in  an  action  before  a  justice  of  the  peace,  the  complaint 

can  be  construed  as  being  either  for  the  tort  or  to  recover 
the  money  received  by  the  defendant,  it  will  be  construed 
to  be  an  action  on  the  implied  contract. 

3.  Every  intendment  being  in  favor  of  jurisdiction,  an  action, 

brought  before  a  justice  of  the  peace  in  which  the  complaint 
can  be  construed  as  being  either  for  the  tortious  taking  of 
the  property  or  to  recover  the  money  received  by  the 
defendant,  will  be  construed  to  be  an  action  on  the  implied 
contract  so  as  to  preserve  the  jurisdiction  of  the  Justice  of 
the  peace. 

Civil  action,  begun  before  a  justice  of  tlie  peace,  and 
heard  on  appeal  before  Hohinson,  Judge  presiding^  at  the 
Fall  Term,  1895,  of  tlie  Superior  Court  of  Cherokek 
County. 

The  complaint  was  as  follows  : 

''  1.  That  the  plaintiiF  was  owner  of  certain  walnut  tim- 
ber in  said  county  and  state,  on  the  lands  of  said  defeud- 
ant,  sold  to  plaintiff  by  said  defendant ;  that  the  defend- 
ant sold  ofl'  the  said  walnut  timber  to  the  amount  of  one 
hundred  and  sixty  dollars'  worth,  or  thereabout,  and  got 
pay  for  the  same. 

'*  2.  That  by  reason  of  said  sale  by  the  said  defendant 
of  the  said  timber,  and  the  receipt  of  said  sum  of  ^160  by 
him  for  the  same,  he,  the  said  defendant,  is  indebted  to 
this  plaintiff  in  the  sum  of  $160,  and  interest  on  the  same 
from  'the  date  of  said  sale,  which  \vas  in  the  vear  1893  or 
1894,  and  which  sum  the  said  defendant  in  law  agreed  to 
pay  to  this  plaintiff,  but  which  sum  he  fails  and  refuses  to 
pay.^' 

Wherefore  plaintiff  demands  the  judgment  of  the  court: 

''  1.   For  the  sum  of  $160  and  interest  on  same. 

''  2.   For  the  costs  of  this  action."" 

The  defendant,  contending  that  the  action  was  in  tort^ 
moved  the  court  to  dismiss   the   action  on    the   ground  of 


N.  C]  FEBRUARY  TERM,  1896.  991 


RoBERSox  V,  Morgan. 


want  of  jurisdiction  in  the  justice's  court,  and  of  the 
superior  court  on  appeal  to  hear  and  try  the  action.  The 
plaintiff  resisted  the  motion,  contending  that  the  action 
was  for  money  had  and  received  ;  that  the  tort^  if  any, 
had  been  waived  by  plaintiff,  and  that  the  action  was 
properly  brought.  His  Honor,  being  of  opii»ion  with  the 
defendant,  gave  judgment  dismissing  the  action,  and  plaint- 
iff appealed. 

Messrs.  «/.    IF.  cfe  7?.  Z.  Cooper^  for  plaintiff  (appellant). 
Mr.  J.  M.  Gudger^  Jr.^  for  defendant. 

Clark,  J. :  Where  property  is  tortiously  taken  and  sold, 
the  owner  may  waive  the  tort  and  maintain  an  action  to 
recover  the  money  realized  from  the  sale  by  the  defendant. 
Lumber  Co.  v.  Brooks^  109  N.  C,  098 ;  Wall  v.  Williams^ 
91  N.  C,  477.  And  this  is  clearly  what  the  plaintiff  did 
by  his  complaint  in  this  case.  Every  intendment  being  in 
favor  of  jurisdiction,  if  the  complaint  could  have  been  con- 
strued as  being  either  for  the  tort  or  to  recover  the  money 
received  by  the  defendant,  this  being  an  action  before  the 
justice,  the  Court  would  construe  it  to  be  an  action  on  the 
implied  contract  in  favor  of  the  jurisdiction.  Lewis  v. 
Railroad,  95  N.  C,  179  ;  Stokes  v.  Taylor,  104  N.  C,  394  ; 

Fulps  V.  Mock,  108  N.  C,  601. 

Error. 


M.  N.  ROBERSON  v.  J.  L.  MORGAN. 

Action  for  Damages — Spreading  Fires — Pleading — 

Complaint. 

\.  Sections  52  and  58  of  The  Code  apply  only  to  adjoining  land 
owners,  and  hence  an  action  cannot  be  maintained  thereun- 
der by  one  damaged  by  fire  started  on  the  land  not  adjacent 
to'plaintiff's. 
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2.  Though  a  complaint  in  an  action  for  destruction  of  plaintiff's 

fencing,  &c.,  by  a  fire  started  by  defendant  on  land  not 
adjoining  plaintiff^s,  appears  to  have  been  brought  under 
Sections  52  and  53  of  The  Code,  which  apply  only  to  adjacent 
land  owners,  yet  where  it  alleges  that  the  defendant  '*  wil- 
fully permitted  "  the  Are  to  spread  over  and  burn  plaintiff's 
fencing,  &c.,  it,  in  effect,  alleges  negligence,  and,  under  the 
liberality  of  l^he  Code  practice,  it  might  be  sustained  as 
stating  a  common-law  cause  of  action  grounded  on  negli- 
gence. 

3.  An  agreement  by  a  person  to  take  care  of  his  own  lands  and  to 

put  out  a  fire  started  on  defendant's  lands  will  prevent 
recovery  by  plaintiff  for  damages  caused  by  fire  spreading 
to  his  own  premises. 

This  was  a  civil  action,  tried  before  Robinson^  e/..and  a 
jury,  at  Fall  Tenn,  1895,  of  Haywood  County  Superior 
Court. 

The  action  was  brought  by  plaintiff  under  Sections  52 
and  53  of  The  Code  to  recover  damages  against  the  defend- 
ant for  wilfully  and  unlawfully  setting  fire  to  his  (defend- 
ant's) woods  without  giving  notice  to  plaintiff,  from  which 
the  fire  spread  and  damaged  plaintiff.  The  complaint  was 
as  follows : 

"  1st.  That  on  or  about  the  27th  tlay  of  December,  1893, 
the  defendant,  without  notice  to  the  plaintiff,  unlawfully 
and  wilfully  did  set  fire  in  and  to  the  woods  in  Haywood 
county,  and  did  unlawfully  and  wilfully  permit  said 
fire,  after  having  set  the  same  as  aforesaid,  to  spread  and 
burn  over  the  lands  of  persons  whose  lands  adjoin  the 
plaintiff,  and  did  unlawfully  and  wilfully  permit  said  fire 
to  burn  the  fences  of  the  plaintiff  on  the  plaintiff's  land  to 
the  amount  of  about  five  hundred  panels,  and  to  burn  over 
the  grass,  timber  and  undergrowth  on  the  plaintiff's  lands, 
to  the  great  damage  of  the  plaintiff,  to-w-it :  in  the  sum  of 
three  hundred  dollars. 

*'  *2d.   That  the  plaintiff  has    been  damaged    by  the  said 
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wrongful  acts  of  the  defendant  in  the  sum    of  three    hun- 
dred dollars, 

"  Wherefore  the  plaintifTdemands  judgment  against  the 
defendant  for  three  hundred  dollars  damages. 

"  2.   f^or  costs  of  the  action. 

*'  And  for  such  other  and  further  relief  as  to  the  court 
appears  equitable  and  legal." 

The  answer  contained  a  general  denial.  It  was  admit- 
ted on  the  trial  that  the  defendant  did  set  fire  to  his  own 
woods  on  a  tract  of  land  on  the  north  side  of  Pigeon  river 
in  Haj^wood  county,  N.  C,  on  the  south  side  of  the  Cham- 
bers mountain  near  Clyde,  N.  C,  and  that  the  plaintiff 
owned  two  tracts  on  the  south  side  of  said  mountain,  upon 
which  the  alleged  damage  was  sustained,  and  that  neither 
of  the  plaintiff's  said  tracts  adjoined  the  land  of  the  defend- 
ant. 

There  was  evidence  to  the  effect  that  plaintiff  had  notice 
of  defendant's  intention  to  start  the  fire  for  the  purpose  of 
burning  new  ground,  and  that  plaintiff  told  him  to  start 
it,  that  it  would  take  the  fire  24  hours  to  get  to  his 
own  place,  and  that  he   would    whip  it  or  fire   against  it. 

The  defendant  insisted  that  plaintiff  could  not  sustain 
his  action  in  any  view,  of  the  case  : 

"  1st.  He  cannot  sustain  his  action  under  the  statute, 
(Code^  Sections  52  and  53,)  for  the  reason  that  the  statu- 
tory right  of  action  and  the  remedy  given  under  it,  to 
recover  damages,  is  only  open  to  adjoining  land-owners. 

"  2d.  He  cannot  sustain  his  action  as  a  common-law 
remedy  for  the  reason  that  he  does  not  allege  in  his  com- 
plaint that  the  defendant  carelessly  and  negligently  set  the 
fire  by  which  he  was  damaged. 

"  3rd.   But  if  the  court  should  hold   otherwise,  then   we 

insist  that  his  Honor  erred  in  not  submitting  the  issue  to 

the  jury    tendered    by    defendant's   counsel,  to-wit  :  *  Did 
118—63 
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the  plaintiff  waive  notice  V  and  in  charging  the  jury  in 
effect  that  the  question  of  notice  was  immaterial,  and 
that  it  was  the  duty  of  the  defendant  at  all  events  to  con- 
fine the  fire  to  his  own  land."  Robinson  v.  Kirhy^  7 
Jones,  477  ;  Lamb  v.  Sloan^  94  N.  C,  534. 

There  was  a  verdict  for  the  plaintiff  for  $50,  and  defend- 
ant appealed  from  the  judgment  thereon. 

Mr,  J.  M\  Moody ^  for  plaintiff. 

Messrs.  Smathers  ds  Crawford^  for  defendant  (appellant). 

FuRCHES,  J.  :  This  action  seems  to  have  been  bronghi 
and  tried  under  Sections  52  and  53  of  The  Code.  It  is 
admitted  in  the  statement  of  the  case  on  appeal  that  plaint- 
iff and  defendant  are  not  adjacent  land  owners.  This 
being  so.  Sections  52  and  53  do  not  apply,  and  plaintiff's 
action  cannot  be  maintained  under  the  statute. 

But  it  was  argued  here  that,  if  it  cannot  be  maintained 
under  the  statute,  it  may  be  as  at  common-law.  To 
this  the  defendant  objected  that  the  complaint  does  not 
allege  a  common-law  liability,  in  that  it  failed  to  allege 
negligence.  And  it  is  plain  enough  that  the  complaint 
was  not  framed  with  a  view  to  a  common-law  liability,  and 
does  not  in  terms  allege  negligence*.  Yet,  we  are  of  opin- 
ion that  negligence  is  in  effect  alleged  in  the  allegation 
that  "  defendant  wilfully  permitted  "  the  fire  to  spread 
over  and  burn  plaintiff's  fencing,  &c.,  and  that  under  the 
liberality  of  The  Code  practice,  as  construed  in  Stokes  v. 
TayJor,  104  N.  C,  394,  and  Fulps  v.  Mock,  108  N.  C, 
601,  the  complaint  might  be  sustained,  as  stating  a  com- 
mon-law cause  of  action.  And  if  the  case  had  been  tried 
on  this  theory  and  there  had  been  no  other  errors  in  the 
trial,  we  would  aflirm  the  judgment.  There  should  be 
allegata  as  well  as  probata.  Smith  v.  B,  cfe  Z.  Asso.A^^ 
X.  C,  102. 
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But  defendant  alleges  that  he  had  an  agreement  with 
plaintiff  to  put  ont  the  fire,  and  plaintiff  agreed  to  look 
after  and  take  care  of  his  lands.  And  from  the  evidence 
sent  np  as  a  part  of  the  case  on  appeal,  it  appears  that 
defendant  introdnced  evidence  tending  to  establish  this 
allegation.  And  defendant  makes  this  as  one  of  his  assign- 
ments of  error,  that  the  court  did  not  give  him  the  benefit 
of  this  evidence  in  his  charge.  It  does  not  appear  that 
defendant  requested  the  court  to  charge  upon  this  evidence, 
which  he  sliould  have  done,  if  he  wanted  the  benefit  of  an 
exception. 

But  it  appears  to  us  that  the  case  was  tried  under  the 
conception  that  defendant  was  liable,  if  liable  at  all,  under 
Sections  52  and  53  of  The  Code^  which  was  an  error,  afid 
that  it  has  not  been  presented  to  the  jury  and  tried  as  a 
common-law  liability,  in  which  the  parties  were  put  squarely 
at  issue  upon  the  correct  theory  of  the  case. 

If  plaintiff  did  agree  with  the  defendant  that  he  should 
put  out  the  fire,  and  that  plaintiff  would  look  after  and  take 
care  of  his  premises,  he  should  not  recover.  Hoherson  v. 
Kirby^  7  Jones,  477. 

It  mav  be  that  when  the  case  o:oes  back  for  a  new  trial 
plaintiff  will,  by  leave  of  court,  amend  liis  complaint  so  as 
to  make  it  more  in  conformity  with  the  rules  of  pleading, 
as  a  common-law  action.  We  are  of  the  opinion  there 
should  be  a  new  trial. 

New  Trial. 


n 
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N.  T.  RIDLEY  v.    SP:AB0ARD  AND    ROANOKE    RAILROAD 

COMPANY. 

Railroads — Nuisance — Estoppel  by  Judgment — Defective 
Construction — Obstructing  Water-  Courses —  Permanent 
Damage, 

1.  A  railway  company  that  has  constructed  its  road  under  lawfal 

authority  creates  neither  an  abatable  public  nuisance  nor  & 
continuing:  private  nuisance  by  failing  to  leave  sufficient 
space  between  embankments,  or  by  means  of  culverts  for 
the  passa£^e  of  water  of  running  streams,  in  case  of  any  rise  in 
the  streams  that  might  be  reasonably  expected,  and  injury 
due  to  that  cause  may  be  compensated  for  by  the  assessment 
of  present  and  prospective  damages  in  a  single  action. 

2.  It  is  a  legal  right  of  either  plaintiff  or  defendant  to  elect  to  have 

permanent  damages  assessed  in  such  an  action  upon  demand 
made  in  the  pleading,  and  when  either  makes  the  demand 
the  judgment  may  be  pleaded  in  bar  of  any  subsequent  action. 
The  defendant  is  required  to  set  up  this  or  any  other  equity 
upon  which  he  relies  as  well  as  to  prove  the  averment  on  the 
trial.  But  where  the  plaintiff  is  allowed  without  objection 
to  tiave  such  damage  apportioned  the  judgment  is  not  a  bar, 
and  either  party  to  a  subsequent  suit  involving  the  same 
question  may  demand  that  both  present  and  prospective 
damages  be  assessed,  and  upon  proof  of  a  previous  partial 
assessment  the  jury  may  consider  that  fact  in  diminution  of 
the  permanent  damage. 

3.  The  measure  of  damages  is  the  difference  in  the  value  of  the 

plaintiff's  land,  with  a  railway  constructed  as  it  is,  and  what 
would  have  been  its  value  had  the  road  been  skillfuUv  con- 
struct ed. 

4.  The  Statute  of  Limitations  begins  to  run  in   such  cases,  not 

necessarily  from  the  construction  of  the  road,  but  from  the 
time  when  the  first  injury  was  sustained. 

5.  An  action  pending  in  another  state  cannot  be  pleaded  in  bar  of 

an  action  in  this  State. 

6.  Injury  done  to  land  in  another  state  cannot  be  considered  in  an 

action  in  this  State. 
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This  was  a  civil  action,  tried  before  his  Honor  Judge 
Graves^  and  a  jury,  at  May  Term,  1894,  of  Northampton 
Superior  Court,  to  recover  damages  for  alleged  injuries  to 
the  lands  and  crops  of  the  plaintlif,  caused  by  ponding 
of  water  by  the  defendant's  i^ad-bed  and  bridge. 

The  defendant  tendered  the  following  issues,  numbered 
3   and  4,  which  his  Honor  refused  to  submit  to  the  jury. 

*'  3.  Are  the  bridge  and  embankment  of  the  defendant 
permanent  structures  i 

'*  4.  Is  the  damage  of  the  plaintiff's  land  permanent  in  its 
character  T' 

The  defendant  excepted. 

The  questions  involved  in  these  rejected  issues  arose  upon 
defenses  duly  set  up  in  the  answer.. 

There  were  a  number  of  exceptions  niade  below  but  as 
the  only  one  passed  up(>n  by  this  Court  is  the  rejection  of 
the  above  issues  it  is  deemed  unnecessary  to  refer  to  them. 
There  was  a  verdict  and  judgment  in  favor  of  plaintiff. 
Defendant  appealed. 

Mr,  R.  B.  Peebles^  for  defendant. 

Messrs.  L.  li.  Watts  and  ^tcRae  cJfc  /^«y,  for  defendant 
(appellant). 

AvERY',  J. :  Ordinarily  where  a  trespass  results  in  a 
nuisanc^e,  not  only  is  the  original  wrong  actionable,  but 
successive  suits  may  be  brouiJjht  for  its  continuance,  in 
each  of  which  the  uamages,  if  apportionable,  can  be  esti- 
mated only  up  to  the  time  wlien  it  was  brought  in  some  of 
the  states,  but  in  this  State  up  to  the  time  of  trial.  5  Am. 
&  Eng.  Enc,  17;  Blount  v.  McCormick^  3  Denes,  283; 
Bare  v.  Hoffman^  79  Penn.  St.,  71  ;  Russell  v.  Brcnnn^  63 
Maine,  203. 

In  ordinary  transactions  between  individuals  where  the 
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trespass  consists  in  the  erection  of  temporary  striictnres 
that  piove  to  be  nuisances,  the  law  presumes  that  t&rt- 
feasoT  will  desist  from  keeping  it  up,  after  being  once 
mulcted  in  damages;  but,  where  he  persists  in  the  wronjj;, 
permits  continued  actions  to*be  maintained  against  liim, 

as  an   inducement  to  its  removal. v.  Reed^  IS  C. 

B.,  658 ;  Bare  v.  llofiiaan^  supra;    5  Am.   &    Eng.  Enc, 
page  17,  and  note  1. 

Where  the  building  of  a  railroad  is  authorized  by  law 
and  is  done  with  reasonable  care  and  skill,  it  is  nut  a  nui- 
sance and  the  company  is  not  answerable,  after  paying  the 
sum  assessed,  or  agreed  upon  by  the  owner,  for  taking  the 
land  occupied  for  the  public  r.se,  in  any  additional  dam- 
age resulting  from  the^  original  construction.  Adams  w 
Railroad^  110  N.  C,  325  ;  5  Am.  &  Eng.  Enc,  p.  20. 

But  even  where  the  injury  complained  of,  either  by  the 
servient  owner  or  an  adjacent  proprietor,  is  due  to  the  neg- 
ligent construction  of  sucli  public  Wv^rks  as  railwaj's  which 
it  is  the  policy  of  the  law  to  encourage,  if  the  injury  is  per- 
manent and  affects  the  value  of  the  estate,  a  recoverv  mav 
be  had  at  law  of  the  entire  damages  in  t)ne  action.  Smith 
V.  Railroad^  23  W.  Va.,  453 ;  Troy  v.  Railroad^  3  Foster 
(N.  H.),  83  ;  Railroad  Co,  v.  Maker,  91  111.,  312:  Biger 
V.  Railroad^  70  Iowa,  146;  Fowle  v  R.  Co.^  112  Mass., 
334,  338;  S.  C,  107  Mass.,  352;  Railroad  v.  Entorle,  13 
Bush  (Ky.),  607;  Railroad  v.  Cornhn,  10  Bush  (Ky.),  382, 
393;  Stodghill  v.  R,  Co,,  53  Iowa,  341  ;  Cadle  v.  7?.  Co,, 
44  Iowa,  1. 

The  right  to  recover  prospective  as  well  as  existing  dam- 
ages in  an  action  depends  usually  upon  the  answer  to  the 
test  question,  whether  the  whole  injury  results  from  the 
original  tortious  a<jt  or  ''from  the  wrongful  continuance 
of  the  state  of  facts  j)roduced  by  these  acts."  The  town  of 
Troy  V.  Chenhire  R,  Co.,  supra.     In  this  case,  which  has 
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been  cited   as  authority  by  text   writers  and  many  of  the 
courts  of  the  states,  the  action   was  brought  for  damages 
for  the  occupation  of  a  street  and  town  bridge  by  a  railway 
company  and   it  was  conceded  tliat  in  the  sense  tliat  the 
highway  was  obstructed  the  corapan}^  had  created  a  nui- 
sance.     The  Court  said,  "  The  railroad  is  in  its  nature  and 
design   and    use  a  permanent   structure  which   cannot  be 
assumed  to  be  liable  to  change;  the  appropriation  of  the 
roadway  and  materials  to  the  use  of  the  railroad  is  there- 
fore  a  permanent  appropriation.     The    use    of   the    land 
set    apart  to  be  used   as  a  highway  by  the  railroad  com- 
pany for    its  tracks   is  2i permanent  diversion  of  the  prop- 
erty   to   that    new   use,    and    a    permanent  dispossession 
of  the   town    of  it,  as  the  place  .on    which    to    maintain 
the  highway.     The  injury  done  to  the  town  is  then  a  per- 
manent injury,  at  once  done    h\'   the  construction   of  the 
railroad  which  is  dependent  upon  no  contingency  of  %ohich 
the   law  can  take  notice^  and   for  the  injury  thus  done  to 
them   they  are  entitled  to  recover  at  once  their  reasonable 
damages."     "Injuries    caused   by     permanent    structures 
infringing  upon    the   plaintiff's   riglits  in  his  land,  such  as 
railroad  embankments,  culverts,  bridges,  ])ermanent  dams 
and  permanent  pollutions  of   water,"    says  Gould,  in  his 
Work  on  Waters,  Section  416,  fall  within  the  class  where 
"  the   plaintiff  is   required   to   recover    his   entire  damage 
present  and  prospective."    Ibid.^  Sec.  582  ;  Duncan  v.  Syl- 
vester^ 24  Mo.,  482.     In   Van  Orsdol  v.  Railroad^  56  Iowa, 
the   Supreme  Court    of  that  state  held  that  the  negligent 
failure  to  construct  a  railroad  skilfully  subjected  the  com- 
pany   to   a   liability   distinct  from  that   arising  out  of  the 
appropriation  of  the  right  of  way,  and   when    the  want  of 
care  consisted  in  the  omission    to  build  a  culvert  to  carry 
off   the   water  of  a   slough   and   the   diversion  of  it  into 
another  slough    w^hereby   the  land  of  plaintiff  was  wrong- 
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fully  iujiired,  the  plaintiff  eould  recover  damages  for  the 
permanent  injury  done  to  the  land.  In  the  subsequent 
case  of  Bizer  v.  Railroad  Co.^  70  Iowa,  147,  the  Court, 
citing  Van  OrsdoVs  case,  said  :  "  Where  an  injury  is  per- 
manent, it  is  such  as  is  spoken  of  in  the  books  as  original, 
— that  is,  as  accruing  wholly  when  the  wrongful  act  was 
done,  and  is  distinguished  from  an  act  which  is  to  be 
regarded  as  continuing, — that  is,  an  injury  that  could  and 
should  be  terminated  and  is  to  be  compensated  for  strictly 
with  reference  to  the  past  and  upon  the  theory  that  it 
would  be  terminated." 

Where  a  railroad  company,  duly  authorized  by  law  to 
construct  a  railway,  built  an  embankment  partly  on  the 
bed  of  a  river,  and  thereby'  changed  the  current  of  the 
stream  from  its  proper  course  and  caused  it  to  wash  away 
adjacent  land,  it  was  held  by  the  Supreme  Court  of  Mas- 
sachusetts in  Fowle  v.  Railroad^  107  Mass.,  354,  that  a 
second  action  brought  to  recover  damages  for  the  wrongful 
washing  away  of  more  of  plaintiff's  land,  due  to  the  same 
diversion  of  the  water-course,  w^as  barred  by  the  judgment 
in  the  former  action  instituted  for  the  same  purpose, 
though  several  acres  of  land  had  washed  away  after  the 
judgment  in  the  first  and  before  the  bringing  of  the  last 
action.  Gray,  J.,  for  the  Court,  said  :  "  The  embankment 
of  the  defendant  was  a  permanent  structure,  which,  with- 
out any  further  act  except  keeping  it  in  repair,  must  con- 
tinue to  turn  the  current  of  the  river  in  such  a  manner  as 
gradually  to  wash  away  the  plaintiff's  land.  For  this 
ifjjury  the  plaintiff  might  recover  in  one  action  entire  dam- 
ages, not  limited  to  those  which  he  had  actually  suffered 
at  the  date  of  the  writ.  And  the  judgment  in  one  such 
action  is  a  bar  to  another  like  action  between  the  parties 
for  subsequent  injuries  for  the  same  cause.  Troy  v.  Rail- 
road  Co,^   3    Foster,  83  ;    Warner  v.  Bacon^  8  Gray,  397, 
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40'2,  405.  This  case  is  not  like  one  of  illegally  flood- 
ing land  by  means  of  a  mill  dam,  when  the  change  is  not 
caused  by  the  mere  existence  of  t^ie  dam  itself,  but  by  the 
height  at  which  the  water  is  retained  by  it.  Nor  is  it  the 
case  of  an  action  against  a  grantee,  who,  after  notice  to 
remove  it,  matTitains  a  uuisance  erected  by  his  grantor." 
When  the  same  case  came  up  on  appeal  again  (112  Mass., 
334,  338)  the  Court  said  :  ''  As  a  general  rule  a  new  action 
cannot  be  brought  unless  there  be  a  new  unlawful  act  and 
fresh  damage.  There  is  an  excep,tion  to  this  rule  in  cases 
of  nuisance,  where  damages  after  action  brought  are  held 
to  be  recoverable  because  every  continuance  of  a  nuisance 
is  a  new  injury  and  not  merely  a  new  damage.  The  case 
at  bar  is  not  to  be  treated  strictly  in  this  respect  as  an  action 
for  an  abatable  nuisance.  More  accurately  it  is  an  action 
against  the  tlet'endant  for  the  construction  of  a  public 
work  under  its  charter  in  such  a  manner  as  to  canse  nfmec- 
essary  damage  by  want  of  reasonable  cni'e  and  skill  in  its 
construction.  For  such  an  injury  the  remedy  is  at  com- 
mon-law. And,  if  it  re>ult8  fron)  a  cause  which  is  either 
permanent  in  its  character  or  which  is  treated  as  perma- 
nent by  the  parties,  it  is  proper  that  entire  damages  should 
be  assessed  with  reference  to  past  and  pro])able  future 
injury."  In  Smith  v.  Railroad^  23  W.  Va.,  at  p.  453,  the 
Court  said  :  "  Where  the  damages  are  of  a  permanent  char- 
acter and  affect  the  value  of  the  estate,  a  recovery  may  be 
had  in  a  suit  at  law  of  the  entire  damage  in  one  action." 
The  action  in  that  case  was  brought  by  jin  abutting  owner 
against  a  railway  company  whose  road  was  cons^^^ructed 
along  the  street  in  his  front,  and  asking  an  injunction  on 
the  ground  that  he  would  otherwise  be  driven  to  repeated 
actions  at  law.  High,  in  his  work  on  Injunctions,  Section 
602,  says  :  "  The  construction  of  a  railway  in  a  city  is  not 
regarded  as  a  7iwz6Y/7u?^y>e'r  tV(3  and   the   laying  of  its  tracks 
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along  a  public  street  will  not  be  enjoined  on  that  ground. 
Nor  can  a  private  property  owner,  abutting  upon  and  own- 
ing the  fee  to  the  center 'of  a  street,  enjoin  the  construe- 
tion  of  an  ordinary  surface  railway  in  the  street  on  the 
ground  of  nuisance."  The  same  principle  was  recognized 
by  this  Court  in  Brown  v.  Railroad^  S8  N.  C,  128,  where 
the  Court  refused  an  injunction  and  order  of  abatement  on 
the  ground  that  the  structure  complained  of  (a  railway  ires- 
tie)  was  being  used  for  the -benefit  of  the  public.  This 
was  an  explicit  recognitign  of  the  doctrine  that  no  structure 
erected  by  a  chartered  railway  company  and  constantly 
used  by  it  in  serving  the  public,  is  to  be  considered  and 
dealt  with  as  a  continuing  nuisance  because  its  unskillful 
and  defective  construction  has  injured  the  land  of  a  neigh- 
boringgproprietor.  Yet,  it  is  familiar  learning  that  there  iis 
no  elementary  principle  upon  which  continued  actions  have 
been  held  to  lie  for  the  wrongful  erection  of  a  structure, 
except  in  cases  where  its  erection  was  a  trespass  resulting 
in  a  nuisance  and  then  for  the  purpose  of  bringing  about  a 
removal.  It  must  be  conceded  that,  unless  a  railway 
embankment  or  culvort,  which  obstructs  the  passage  of  the 
water  of  a  non-navigable  stream  in  ordinary  freshets  so  as 
to  pond  it  back  upon  and  injure  a  land  owner,  is  a  nuisnuce, 
the  damage  present  and  prospective  must  be  assessed  in 
one  action.  If  this  is  not  true,  the  authorities  that  we  have 
already  cited  and  those  that  we  purpose  presently  to  add, 
embracing  cases  from  the  leading  courts  of  the  country 
and  opinions  of  eminent  text  writers,  are  founded  up(»n  a 
misconception  of  the  law. 

In  England,  where  the  Act  of  Parliament  authorizes 
the  bringing  of  an  action,  in  such  cases  as  that  before  lis. 
by  a  land  owner  who  can  show  any  special  injury  done  to 
his  land  by  the  construction  of  the  road,  it  was  held  that 
a  proprietor,  whose  premises  abutted    on   a  highwa}'  fifty 
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feet  wide,  could  recover  only  permanent  damages  for 
injury  to  his  land  caused  by  the  building  of  an  embank- 
ment by  a  railway  covering  20  feet  of  the  highway  in  his 
front.  Beckett  v.  Railroad,  3  Com.  Pleas,  (L.  R.,  1887-'8) 
81.  In  JeflFersonville,  &c.,  R.  Co.,  supra,  the  Supreme 
Court  of  Kentucky  rested  the  ruling  in  part  upon  the 
proposition  that  an  abutting  owner  upon  a  street  dedicated 
to  the  use  of  the  public,  having  no  possession  or  right  of 
possession  in  such  highway,  could  not  at  common-law  have 
maintained  an  actiofi  for  trespass  quare  clav  sum  /regit,  but 
must  have  brought  an  action  on  the  case.  Where  the 
easement  of  such  abutting  owner  was  interfered  with  by 
the  construction  of  a  railroad,  the  Court  held  that  he  could 
recover  a  sum  representing  the  diminution  in  value  of  his 
land  or  lot  by  the  location  and  use  of  the  railway  track  in 
his  front.  In  Cadle  v  Railroad  Co,,  supra,  which  was 
more  nearly  in  point,  the  Court  held  that  where  an  injury 
to  land  was  due  to  the  unskillful  construction  of  a  railroad, 
the  measure  of  damage  was  the  difference  between  the 
value  of  his  property  with  the  road  as  constructed,  and  its 
estimated  value  with  the  line  properly  constructed. 

In  North  Vernon  v.  Voegler,  103  Ind.,  314,  the  Court 
held  that,  while  the  municipality  was  liable  for  an  injury 
due  to  the  negligent  and  unskillful  manner  of  making  an 
improvement  by  grading  its  streets,  such  public  work  was 
not  a  nuisance,  and  being  of  a  permanent  character,  so  that 
no  fresh  injury  could  result  from  it,  the  damage  present  and 
prospective  should  be  assessed  in  one  action.  In  Meares  v. 
Wilmington^  9  I  red.,  73,  the  plain  tiif  brought  an  action  on 
the  case  to  recover  damages  for  the  unskillful  and  negligent 
grading  of  a  street  in  his  front.  The  Conrr  there  affinied 
a  judgment  for  permanent  damage,  and  sustained  the 
view  that  a  corporation,  authorized  by  law  to  do  such 
work,  could  incur  no  liability  in  having    it    done,  except 
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for  injuries  due  to  careless  construction.  The  same  prin- 
ciple was  applied  as  we  have  seen,  in  Brown  v.  Railroads 
Hupra^  to  quasi  public  corporations.  After  having  given 
its  sanction  to  the  proposition  that,  though  the  unskillful 
construction  of  a  track  or  bridge  by  a  railroad  company 
may  cause  special  damage  to  a  neighboring  land  owner, 
the  structure  is  not  a  nuisance,  it  would  seen)  that  author- 
ity as  well  as  reason  would  lead  to  the  adoption  by  this 
Court  of  the  rule  that  permanent  damage  can  be  recovered 
for  such  injuries  as  well  as  for  the  same  kind  of  wrong  on 
the  part  of  such  public  agencies  as  cities  and  towns.  In 
White  V.  Railroad.  113  N.  C,  610,  622,  where  it  was  found 
that  a  railway  company  regularly  chartered  had  built  its 
track  upon  a  street  by  a  license  from  the  city,  Chief  Jus- 
tice Shepherd,  speaking  for  the  Court,  said  :  ''  If  this  be  so, 
the  plaintift*  may  maintain  a  common-law  action  for  dam- 
ages to  be  assessed  up  to  the  time  of  the  trial,  or  it  seems 
she  may  sue  for  the  permanent  damage,  if  any,  which  has 
been  inllicted  upon  her  property  by  reason  of  the  location 
and  construction  of  the  defendant's  road,  and,  by  so  doing, 
confer  upon  the  defendant  (so  far  as  she  is  concerned)  an 
easement  to  occupy  the  street."  Here  we  find  the  doc- 
trine laid  down  that  in  a  case  where  the  railroad  is  not 
proceeding  strictly  under  its  statutory  authority'  to  con- 
demn, the  plaintiff  can  at  his  election  bring  an  action  for 
the  trespass  or  for  the  permanent  damage.  It  must  be 
acknowledged  that  the  ruling  in  that  case  is  in  con- 
flict witli  some  other  obiter  expressions,  but  is  more 
nearly  in  harmony  with  the  current  of  authority  elsewhere. 
The  question  whether  the  damages  should  be  assessed  for 
the  permanent  injury,  or  whether  rei)eated  actions  should 
be  lirought,  was  not  directly  raised  either  in  Knight  v.  Rail 
Toad^  111  N.  C,  80,  in  Adams  v.  Railroad^  supra,  nor  in 
Spilman  v.  Nav,  Co,^  74:  X.  C,  675.     The  two   first  opin- 
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ion 8  were,  in  so  far  as  they  referred  to  that  subject,  obiter. 
While  there  is  some  conflict  of  authority,  it  seems  manifest 
that  it  is  contrary  to  public  policy  to  have  every  embank- 
ment abutting  on  a  stream  and  every  trestle  and  culvert, 
under  which  a  natural  water-course  flows,  made  subject  to 
the  uncertainty  of  being  declared  e  nuisance,  upon  the 
finding  of  a  jury  that  it  is  not  properly  constructed.  No 
snch  mischief  as  a  wilful  omission  to  provide  sufiici^nt 
water-ways  is  to  be  apprehended,  where  it  entails  a  lia- 
bility for  any  diminution  in  the  value  of  land  consequent 
upon  such  negligence.  Such  a  remedy  affords  adequate 
protection  for  all  injury,  without  interfering  with  the  dis 
charge  by  the  corporation  of  its  duties  to  the  public.  The 
injury  inflicted  by  a  railway  company  occupying  land, 
held  in  the  exercise  of  the  right  of  eminent  domain,  by 
reason  of  unskillful  construction  of  embankments,  culverts 
or  bridges,  is  to  be  distinguished  from  tlie  obstruction 
by  it  of  a  navio-able  river  without  lawful  authority.  Such 
Streams  being  public  highways,  an  obstruction  to  the  nav- 
igation of  them  is  a  public  nuisance  which  may  be  abated 
by  any  one  "who  is  annoyed  thereby."  State  v.  Parrotty 
71  X.  C,  312;  State  v.  Dibble,  4  Jones,  107;  Wood  on 
Nuisances,  Sec.  730.  The  railway  company  is  in  the  law- 
ful occupation  of  every  foot  of  its  way,  that  it  is  authori- 
zed by  law  to  take,  and  where  by  neglect  in  constructing 
its  road  injury  is  done,  that  is  not  covered  by  the  compen- 
sation made  for  tal- ing,  public  policy  requires  that  the 
additional  damage  should  be  compensated  for  in  3ne  action 
rather  than  that  a  quasi  public  servant  should  be  sub- 
jected to  continual  annoyance  by  suits  allowed  by  law 
only  upon  the  theory  that  they  will  lead  to  the  removal  of 
the  structure  or  some  portion  of  it.  The  law  does  not  con- 
template that  such  petty  annoyances,  as  being  compelled 
to  tear  down  embankments  abutting  on  every  little  stream,. 
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trestle  and  culvert,  shall  impair  the  efficiency  of  railway^i 
as  safe  and  expeditious  carriers  of  freight  and  passengerp. 
When  we  attempt  to  evolve  a  consistent  and  reasonable 
rule  for  assessing  damage  for  injuries  due  to  the  careless 
building  of  bridges,  embankments  and  trestles,  we  are  con- 
fronted not  only  with  the  obiter  expression  referred  to,  but 
with  the  fact  that  the  rule  laid  down  obiter  in  Knight  v. 
Railroad^  is  not  easily  reconcilable  with  that  followed  on 
the  first  appeal  in  Entry  v.  Railroad^  102  N.  C,  209, 
though  it  appears  that  the  question  raised  on  both  appeals 
was  whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence. When  the  same  case  was  again  before  the  Court  on 
appeal  (109  N.  C,  589)  the  discussion  was  confined  to  con- 
tributory negligence  and  to  the  doctrine  of  the  ideal  pru- 
dent man,  as  to  which  it  has  been  overruled  in  Uinshaw  v. 
Railroad^  at  this  Term. 

The  Legislature  maj'  empower  a  steam  railway  company, 
which  already  has  the  license  of  a  City  to  occupy  a  public 
street  with  its  track,  to  take  in  the  exercise  of  the  right 
of  eminent  domain  whatever  interest  abutting  proprietors 
have  therein,  or  to  make  compensation  for  whatever  injury 
they  .may  sustain,  as  holders  of  rights  or  easements  in  tiie 
street,  by  reason  of  the  construction  and  operating  of  the 
road.  It  has  been  decided  in  White  v.  Railroad^  supra^ 
that  where  no  such  steps  had  been  taken,  but  the  streets 
were  occupied  under  a  license  from  the  municipality,  the 
abutting  owner  might  elect  to  waive  the  want  of  author- 
ity to  condemn,  and  to  demand  damages  present  and  pros- 
pective, or  to  ask  compensation  only  up  to  the  time  of 
trial.  In  some  of  the  states  and  it  seems  in  England, 
where  suit  is  brought  for  an  injury  to  land  in  the  nature 
of  a  private  nuisance  created  by  an  individual,  the  judsr- 
njent  in  the  first  suit  of  this  nature  may  be  pleaded  in  bar 
of  recovery    in   any  subsequent  action   for  the  same  nnis- 
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ance.  The  Court  of  Illinois  drew  a  very  nice  distinction 
in  such  actions  between  cases  where  the  nuisance  is  alleged 
as  the  cause  of  action,  and  where  it  is  brought  for  diminu- 
tion in  the  value  of  the  land  bj  reason  of  the  nuisance.  In 
that  case  {Illinois  Central  Co,  v.  Grovill^  50  111.,  241)  the 
injury  complained  of  by  the  owner  of  a  lot  grew  out  of  the 
erecting  and  maintaining  cattle  pens  near  his  premises. 
The  Court  held  that  he  might  elect  to  bring  an  action 
solely  for  the  nuisance  of  rendering  the  air  unwholesome, 
and  in  that  event  a  si  mi  liar  recovery  might  be  had  in  a 
suit  brought  to  any  succeeding  Term,  while  the  nuisance 
should  be  kept  up.  But  it  was  also  held  that,  where  the 
plaintiff  declared  for  the  depreciation  of  his  land  as  well 
as  for  the  annoyance  of  the  nuisance  to  him  while  occu- 
pying the  premises,  permanent  damages  would  be  allowed 
and  the  judgment  would  operate  as  a  bar  to  any  subse- 
quent suit  for  injury  due  to  the  erection  of  the  pens.  An 
intimation  that  such  an  election  may  be  made  in  all  cases 
where  a  nuisance  presents  the  two  aspects  of  constant 
annoyance  and  of  diminishing  the  value  of  land  in  the 
vicinity,  is  made  in  a  recent  case  decided  by  the  Court  of 
West  Virginia.  23  L.  R.  Anno.,  674.  In  FoicU  v.  Rail- 
road^ supra^  the  Supreme  Court  of  Massachusetts  laid 
stress  upon  the  fact  that  the  plaintiff  in  the  first  action 
had  declared  not  only  for  the  injury  in  washing  away  about 
thirty  thousand  cubic  feet  of  earth,  but  in  .hat  '*  the  residue 
of  said  parcel  by  reason  of  the  premises  has  been  greatly 
lessened  in  value,"  and  the  fact  that  the  assessment  had 
been  madeupon  such  acotnplaint  and  the  damages  accepted 
was  assigned  as  a  reason  for  holding  that  the  new  action 
was  barred  by  the  record  and  judgment  in  the  former  suit. 
The  better  opinion  is  that  in  all  such  cases  prospective 
damages  may  be  recovered  if  demanded  by  the  yjlaintiff, 
and  that  the  defendant  railway  may  also  at  its  option  elect 
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to  have  a  permanent  assessment  made.  Successive  actions 
being  permitted  as  p.n  indictment  to  remove  the  nuisance, 
no  such  reason  exists  where  the  striictiite  on  account  of  its 
public  nature  is  not  in  law  a  nuisance.  Upon  this  princi- 
ple, where  a  plaintiff  elects  to  annoy  a  corporation  which 
owes  duties  to  the  public  and  there  is  danger  that 
its  efficiency  as  a  public  servant  may  be  thereby  impaired, 
the  defendant  has  an  equity  to  compel  the  assessment  of 
the  entire  damages  in  a  single  action.  This  equitable  right 
was  enforcible  under  the  former  practice  by  a  bill  in  chan- 
cery, but  under  The  Code  may  be  asserted  by  demand  in 
an  answer.  Where  the  law  declares  the  damage  in  its 
essential  character  permanent,  the  defendant  is  entitled  to 
the  benefit  of  the  fundamental  principle  that  it  is  the  inter- 
est of  the  public  that  there  should  be  an  end  of  litigation. 
Even  where  the  trespass  results  in  a  continuing  nuisance 
for  which  repeated  actions  lie,  it  is  a  well  established  prin- 
ciple that  the  plaintifiTcan  file  his  bill  to  prevent  multi- 
plicity of  actions  and  have  his  entire  damages  assessed  at 
once,  or,  to  state  it  more  accurately,  may  obtain  an  order 
that  upon  the  payment  of  permanent  damages  no  injunc- 
tion shall  issue.  1  Pomeroy  Eq.  Jur.,  Sec,  271  ;  2  Beach 
Mod.  Eq.  Jur.,  727.  On  the  other  hand  the  right  to 
appeal  to  a  court  of  equity  for  protection  against  vexa- 
tious litigation  must  be  extended  also  to  a  defendant  where 
it  appears  that  the  plaintiflf  has  elected  to  annoy  him  with 
a  succession  of  suits,  the  subject  matter  of  all  of  which  may 
be  settled  in  a  single  action.  1  Tom. ^suj?ra^  Sec.  254.  It 
being  once  conceded  that  present  and  prospective  damages 
are  recoverable,  a  quasi  public  corporation  not  only  has  the 
clear  equity  of  all  other  defendants  to  be  protected  against 
vexation,  but  to  appeal  to  the  courts  upon  the  additional 
ground  that  the  public  may  be  subjected  to  annoyance  bv 
any  proceeding  which  is  calculated  to  impair   its  capacity 
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to  serve  its  patrons.  The  Code  of  Civil  Procedure  is 
founded  upon  the  principles  and  practice  of  courts  of  equity 
rather  than  courts  of  law,  and  the  provision  for  consolidat- 
ing actions  that  may  be  disposed  of  by  a  single  trial  is  but 
an  affirmance  of  the  equitable  doctrincof  preventing  a  mul- 
tiplicity of  suits. 

Upon  a  careful  consideration  of  the  authorities  already 
cited  and  those  that  will  be  added,  and  the  reasons  on 
which  they  rest,  we  deduce  the  following  principles  as 
decisive  of  the  questions  involved  in  this  appeal  : 

1.  A  railway  company  that  has  constructed  its  road 
under  lawful  authority  creates  neither  an  abatable  public 
nuisance  nor  a  continuing  private  nuisance  by  failing  to 
leave  sufficient  space  between  embankments,  or  by  means 
of  culverts  for  the  passage  of  the  water  of  running  streams, 
in  case  of  any  rise  in  the  streams  that  might  reasonably  be 
expected,  and  the  Injury  due  to  that  cause  may  be  com- 
pensated for  by  the  assessment  of  present  and  prospective 
damages  in  a  single  action. 

2.  It  is  the  legal  right  of  the  plaintiff  or  defendant  to 
elect  to  have  permanent  damages  assessed  in  such  an  action 
upon  demand  made  in  the  pleadings,  and  when  either 
makes  the  demand  the  judgment  may  be  pleaded  in  bar  of 
any  subsequent  action.  The  defendant  is  required  to  set 
up  this  or  any  other  equity,  upon  which  he  relies,  as  well 
as  to  prove  that  averment  on  the  trial.  But  where  a 
plaintiff  is  allowed  without  objection  to  have  such  dam- 
age apportioned,  the  judgment  is  not  a  bar,  and  either 
party  to  a  subsequent  suit  involving  the  same  question 
may  demand  that  both  present  and  prospective  damages 
be  assessed,  and  upon  proof  of  a  previous  partial  assess- 
ment the  jury  may  consider  that  fact  in  diminution  of  the 
permanent  damage. 

3.  The  measure  of  damage  is  the  difference  in  the  value 

118—64 


1010  IN  THE  SUPREME  COURT.  [118 


Lloyd  v.  Railroad. 


of  the  plaintiflTs  land  with  the  railway  constructed  as  it  is, 
and  what  would  have  been  its  value,  had  the  road  been 
skillfully  constructed.     Cadle  v.  Railroad y supra. 

4.  The  Statute  of  Limitations  begins  to  run  in  such  cases, 
not  necessarily  from  the  construction  of  the  road,  but 
from  the  time  when  the  first  injury  was  sustained.  Van 
OrsdoVs  case  supra,  at  p.  473. 

Having  set  up  in  its  answer  that  the  damage  was  per- 
manent and  excepted  on  the  trial  to  the  refusal  of  the 
court  to  submit  an  issue  involving  that  question,  the 
defendant  is  entitled  to  a  new  trial. 

It  is  not  necessary  to  pass  upon  all  other  questions  dis- 
cussed. Indeed,  we  did  not  understand  counsel  to  seriously 
insist  that  the  suit  for  damage  done  in  Virginia  could  be 
pleaded  in  bar  here,  or  that  any  injury  done  to  land  in 
another  state  could  be  considered  in  this  action. 

New  Trial. 


LAURA  LLOYD,  Adm'x  v.  ALBEMARLE  &;  RALEIGH  R.  R.  CO. 

Negligence — ^^ Last  Clear  Chance'''*  to  Avoid  an  Accident — 
Intoxicated  Persons  on  the  Track — Inferences  the  Jury 
May  Draw, 

1.  Where  an  engine  is  run  at  night  with  the  tender  in  front  and  do 
headlight,  and  a  person  lying  on  the  track  is  injured,  if  the 
jury  find  that  a  headlight  wpald  have  enabled  the  engineer 
to  see  the  person  on  the  track  in  time  to  have  avoided  an 
injury,  then  the  failure  to  provide  a  head-light  and  have  it  at 
the  front  was  a  continuing  negligent  omission  of  a  duty,  the 
performance  of  which  would  have  afforded  the  last  clear 
chance  to  prevent  the  injury,  and  becomes  the  proximate 
cause  of  such  injury. 
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2.  If  a  person  is  drunk  and  lying  apon  a  railroad  track,  euoh  neg- 
ligence is  not  deemed  the  proximate  cause  of  an  injury  sus- 
tained from  a  moving  train,  if  the  engineer,  by  the  exercise 
of  ordinary  care,  could  have  seen  him  in  time  to  have  pre- 
vented the  injury  by  the  proper  use  of  the  appliances  at  his 
command. 

8.  It  is  competent  for  the  jury  to  be  guided  by  their  own  reason, 
experience  and  observation  in  such  questions  as  within  what 
distance  and  period  of  time  a  moving  train  can  beVtopped, 
or  how  far  an  engineer  can  see  an  object  on  the  track  with 
or  without  a  head-light.  It  is  idle  to  offer  witnesses  to  con- 
clude either  courts  or  juries  from  inquiring  whether  a  head- 
light helps  an  engineer  to  see  or  prevents  his  seeing. 

4,  The  rule,  established  by  Pickett  v.  R.  R.,  117  N.  C,  616,  and 
cases  that  have  followed  at  this  Term,  with  reference  to  the 
''  last  clear  chance  ^^  to  avoid  an  injury,  affirmed. 

Civil  action,  tried  before  Boykin^J.^  at  October  Term, 
1895,  of  Edgecombe  Superior  Court. 

Verdict  and  judgment  for  the  plaintiff;  defendant 
appealed. 

Messrs.  Don  Gilliam  and  J,  H.  Blount^  for  plaintiffs. 
Messrs.  J.  L.  Bridgers^  for  defendant  (appellant). 

Avery,  J.  :  The  plaintiff's  intestate  was  killed  in  the 
night  by  an  engine  running  with  tender  in  front  at  a  speed 
of  about  25  miles  an  hour  and  carrying  a  train  of  cars. 
He  was  on  the  end  of  a  trestle  when  stricken.  The  only 
light  used  on  the  tender  was  a  small  hand-lantern,  which 
was  held  by  a  man  placed  on  the  tender  for  that  purpose. 
This  presents  the  question  so  fully  discussed  in  Pickett  v. 
Railroad^  117  N.  C,  616,  and  cases  that  have  followed  at 
this  Term.  Notwithstanding  the  negligence  of  the  plaint- 
iff's intestate  in  exposing  himself  to  danger,  could  the 
defendant,  by  subsequently  avoiding  some  careless  act  or 
negligent  omission  of  duty,  have  prevented  the  collision 
with  its  serious  consequences  I     The  engine  could  not  have 
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been  turned  around  without  the  use    of  a  turn-table,  and 
under  the  circumstances  ii  is  not  probable  that,  by   keep- 
ing the  most   vigilant  outlook,  with  the  small  lantern   on 
the  tender,  the  defendant  could  have  seen  the  intestate  in 
time  to  stop  the  train   before  it  came  in  contact  with  him 
— if  we  suppose  that   he    was  lying  prostrate    upon    the 
track    and    apparently    helpless.       The     court    carefully 
instructed  the   jury    that,  if  the    engineer    or   watchman 
actually  saw  the  intestate  walking  upon  the  track,  appar- 
ently in  possession  of  all  his  powers  and   faculties,  either 
was  warranted  in  acting  on  the  assumption  that   he  would 
step  oif  before  tlie  train   reached  him,   unless  he  was  seen 
upon  a  trestle  with  all  of  the  peril  incident  to  such  a  situa- 
tion.      Clark    V.    liailroad^    109    N.    C,   430.     We    may 
assume  that,  acting  upon  the  instruction  given,  the  jury  con- 
cluded that,  by  the  excciseof  proper  care,  the  defendant's 
servants  might  have  seen  the  intestate   in  time  to  prevent 
the  collision,  and  that,  if  seen,  he  would  have  appeared  to 
them  to  be  p-'one  upon  the  track   or  in  peril  on  the  trestle. 
The  point  involved  may  be  discussed  upon  the  supposition 
that  the  jury  did  not  believe,  from  the  testimony,  that  the 
dec'iased  was  walking  upon  the   track   beyond   the   trestle 
when  he  was  seen,  or  could  by  a  proper  outlook  have  been 
seen.     But  it  was  negligence  on  the  part  of  the  defendant 
to  run  its  engine  after  night,  rear  in  front,  without  such  a 
light,  for  two  reasons.    First,  because  by  its  aid  the  intestate 
might  possibly  have  been  seen  in  time  to  stop  the  train 
and  avert  the  accident;  and,  secondly,  because  every  per- 
son   who  used  the  track  as  a  footway   under   the  implied 
license    of    the    defendant,    had     reasonable    ground     to 
expect  that  such  care  would  be  exercised  and  to  feel  secure 
in  acting  u|)on  that  supposition.     But  a  witness  was  intro- 
duced  who  testified  that  the   engineer,  with   the   aid   of  a 
head-light,  could  not,  under  any  circumstances,  have  seen  a 


N.  C]  FEBliUAKY  TERM,  1896.  1013 


Lloyd  v.  Railroad. 


person  on  the  track  in-  his  front  in  time  to  have  stopped 
the  train  before  conning  in  collision  with  him.  This 
was  an  opinion  which  the  jurN-  *vere  not  obliged  to  accept 
as  conclusive.  How  far  the  engineer  ought  to  have  been 
able  to  see  in  front  by  means  of  a  good  head-light  is  a 
question  (like  determining  within  what  distance  a  train 
can  be  stopped  under  given  circumstances)  the  solution  of 
which  depends  upon  the  exercise  of  good  common  sense  and 
the  use  of  knowledge  acquired  by  observation  and  expe- 
rience. Deans  v.  Railroad^  107  N.  C,  686,  and  author- 
ities there  cited.  Both  itiquiries  were  involved  in  passing 
upon  the  issues,  and  the  jury  were  at  liberty  to  take 
notice  of  such  matters  ofgeneral  knowledge  as  are  involved 
in  the  determination  of  the  question  whether  a  head-light 
in  front  would  have  enabled  the  ent'ineer  to  see  the  iniured 
person  in  time,  by  the  use  of  the  appliances  at  his  com- 
mand, to  have  prevented  the  accident.  If  the  jury  found 
that  a  head-light  would  have  enabled  the  defendant,  by  due 
diligence  on  the  part  of  its  servant,  to  have  seen  the  intes- 
tate in  time  to  have  stopped  the  train  before  reaching 
him,  then  the  failure  to  provide  one  and  have  it  at  the 
front  was  a  continuing  negligent  omission  of  duty,  the 
performance  of  whi(;h  would  have  given  the  defendant 
the  last  clear  chance  to  prevent  the  injury,  and  therefore 
have  made  its  negligence  the  proximate  cause  of  it. 
Pickett  V.  Railroad^  supra.  The  omission  of  duty  con- 
sisted in  running  and  continuing  to  run  the  train  without 
proper  light  in  front.  After  the  intestate  went  upon 
the  track,  and  possibly  fell  asleep  tliere,  the  defendant's 
servants,  seeing  it  was  dark,  migiit  have  stopped  the  train 
upon  the  track  and  waited  till  morning  before  moving  on 
towards  Tarboro.  A  still  safer  course  would  have  been 
to  have  run  back  to  a  turn-table  and  j)laced  the  head-light 
in    front    before   starting.      It  is  idle  to  oifer  witnesses  to 
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conclude  either  courts  or  juries  from  inquiring  whether  a 
head-light  helps  an  engineer  to  see  or  so  blinds  him  as 
totally  to  prevent  his  seeing.  If  there  were  any  founda- 
tion for  the  defendant's  contention  on  this  point,  it  might 
be  questionable  whether  the  warning  to  persons  in  the 
front  would  not  be  given  at  too  great  a  cost,  if  enabling 
them  to  see  rendered  it  impossible  to  avert  injury  by  keep- 
ing an  outlook  from  the  engine.  In  refusing  to  desist 
from  running  in  such  a  manner  after  night,  the  defendant's 
servants  voluntaril}'  incurred  such  risk  every  moment  aa 
the  jury  found  due  to  the  failure  to  move  with  the  head- 
light in  front.  This  case  is  easily  distinguishable  from 
Styles  V.  Railroad^  decided  at  this  Term.  There  the  judge, 
in  effect,  told  the  jury  that  the  failure  to  remove  earth, 
which  had  been  allowed  negligently  to  accumulate  before 
the  plaintiff  attempted  to  escape  danger  from  a  passing 
train  by  going  upon  it, was  the  proximate  cause  of  the  injury. 
The  negligence  in  the  case  at  bar  consisted  in  running  with- 
out a  head-light,  if  by  its  use  the  train  might  have  been 
stopped  after  the  injured  party  exposed  himself.  The  leav- 
ing of  the  earth  unmoved  was  a  fact  accomplished  before  the 
plaintiff,  Styles,  attempted  to  take  refuge  upo..  it.  It  could 
nathave  been  taken  away  then  in  time  to  avert  the  injury. 
In  the  case  at  bar  it  was  a  question  for  the  jury  whether, 
after  the  plaintiff's  intestate  had  exposed  himself  to  danger, 
the  defendant's  servants  might,  by  the  use  of  ahead-light, 
have  seen  him  in  time  to  have  stopped  the  engine  and  averted 
the  accident,  and  the  court  properly  left  the  jury  to  deter- 
mine it.  It  is  now  settled  law  in  this  State  {Pickett  v. 
Railroad^  supra)  that,  notwithstanding  the  fact  that  a  per- 
son who  is  lying  insensible  upon  a  railway  track  is  drunk, 
his  negligence  is  not  deemed  concurrent,  w  ere  the  com- 
pany's servants,  by  the  exercise  of  ordinary  care,  could  have 
seen  him  in  time  to  have  prevented  the  irijury  by  the  proper 
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UBe  of  the  appliances  at  their  command.  The  fact  that  the 
court  below  adhered  to  this  view  of  the  law  before  Smith 
V.  JSailroad^  11^  N.  C,  728,  had  been  overruled  cannot  be 
assigned  as  error,  now  that  the  later  ruling  of  the  Court  sus- 
tains theposition  of  the  trial  judge.  The  charge  is  long, 
but  a  careful  view  of  it  discloses  no  such  inconsistency  as 
was  calculated  to  mislead  the  jury.  The  inference,  which 
must  be  drawn  from  the  finding  in  the  light  of  the  instruc- 
tion given,  is  that  the  jury  believed  that  with  a  head-light 
the  engineer  could,  by  due  diligence,  have  discovered  that 
the  plaint-iff 's  intestate  was  lying  helpless  upon  the  track 
in  time  to  have  stopped  ♦'he  train  before  coming  in  contact 
with  him.      For  the  reasons  given,  the  judgment  is  affirmed. 

Affirmed. 


A.  BAKER  v.  WILMINGTON  &  WELDON  R.  R.  CO. 

Issues — Xegligeiice  and  Contributory  Negligence —  Verdict, 

1.  Where  in  action  for  damages,  based  upon  alleged  negligence  of 
defendant,  the  jury  find  that  the  plaintiff  was  injured  by  the 
negligence  of  the  defendant,  and  nothing  to  the  contrary 
appears  in  the  way  of  admissions  of  record,  judgment  must 
be  entered  for  plaintiff.  But  where  the  jury  also  find  that 
plaintiff  was  guilty  of  negligence  on  his  part  which  contrib- 
uted to  his  injury,  the  law  will  assume,  in  the  absence  of  any 
further  finding,  that  plaintiff's  contributory  negligence  was 
the  proximate  cause  of  his  injury,  and  judgment  must  be 
entered  against  him. 
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2.  If  the  jury  find  that  defendant  was  negligent,  and  plaintiff  was 

guilty  of  contributory  negligence,  and  further  find  that 
defendant  might,  by  the  exercise  of  ordinary  care,  have 
avoided  injuring  plaintiff,  notwithstanding  plaintiff's  negli- 
gence, judgment  will  be  entered  for  plaintiff. 

3.  One  who  exposes  himself  to  danger  by  going  on  a  railroad  tres- 

tle or  lying  down  upon  the  track  to  sleep,  whether  drunk  or 
sober,  is  guilty  of  negligence.  But  such  negligence  is  not 
deemed  the  proximate  cause  of  his  injury  when  the  engineer, 
by  discharging  the  duty  of  watchfulness  imposed  upon  him 
by  law,  could  subsequently  have  avoided  the  injury.  Not- 
withstanding the  drunkenness  of  one  who  goes  to  sleep  on 
the  track,  the  engineer  must  keep  the  same  lookout  for  his 
safety  as  for  that  of  a  cow  or  hog. 

4.  In  cases  based  upon  alleged  negligence,  in  which  contributory 

negligence  is  pleaded,  where  the  pleadings  and  testimony  are 
of  such  a  character  as  to  justify  it,  the  issues  should  include 
the  questions  of  negligence  of  defendant,  contributory  negli- 
gence of  plaintiff,  and  whether  defendant  could  have  avoided 
the  injury  by  the  exercise  of  ordinary  care,  notwithstanding 
plaintiff^s  negligence. 

5.  In  all  cases  which  necessitate  the  application  of  intricate  ques- 

tions of  law  to  the  facts,  the  issues  should  be  so  framed  as  to 
admit  of  a  clear  understanding  by  the  jury  of  the  various 
aspects  in  which  the  law  applies  to  the  different  conclusions 
properly  deducible  from  the  testimony. 

6.  A  verdict  finding  defendant  guilty  of  negligence,  the  plaintiff 

guilty  of  contributory  negligence,  and  that  plaintiff  was 
entitled  to  recoTer  a  certain  sum,  entitles  the  defendant  to 
judgu;ent  against  the  plaintiff. 

(.^iviL  ACTION,  tried  before  Norwoods  'A,  at  April  Ter?u, 
1895,  of  Bkunswick  Superior  Court.     Defendant  appealed. 

The  judgment  appealed  from  is  as  follows: 

''  This  cause  coming  ou  to  be  heard  and  issues  having 
been  submitted  to  tbe  inrv  as  follows: 

*'  First.  Was  the  plaintiff  injured  by  the  negligence  of 
the  defendant  or  its  agents  i 

"Second.  Was  the  engineer  of  the  defendant  at  the 
time  of  the  accident  a  fellow-servant  with  the»  plaintift*? 
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'^  Third.  Was  the  plaintiff  gnilty  of  negligence  on  his 
part  which  contributed  to  his  injury? 

"  Fourth.  What  damages,  if  any,  is  the  plaintiff  enti- 
tled to  recover  ? " 

And  the  jury  having  responded  "  Yes  "  to  the  first  issue, 
*'  No  "  to  the  second  issue,  '•  Yes"  to  the  third  issue,  and 
"  One  thousand  dollars"  to  the  fourth  issue, 

*' It  is  now,  on  motion  of  counsel  for  plaintiff,  adjudged 
that  the  plaintiff  recover  of  the  defendant,  the  Wilming- 
ton &  Weldon  Railroad  Company,  the  sum  of  one  thou- 
sand dollars,  with  interest  on  said  sum  from  the  8th  day 
of  April,  1895." 

Among  other  instructions,  the  judge  gave  the  following, 
at  the  refjuest  of  plaintiff: 

"  The  negligence  of  the  defendant  is  alleged  to  be  in  the 
failure  of  the  engineer,  or  other  agents  of  the  defendant's, 
to  keep  a  proper  lookoit  and  stop  the  train  after  they  saw 
the  man  on  the  track,  and  after  they  knew,  or  ought  to  have 
known,  that  he  was  asleep  or  otherwise  insensible.  The 
negligence  of  the  plaintiff  precedes,  in  point  of  time,  the 
negligence  of  the  defendants.  The  faulty  conduct  of  the 
plaintiff  was  all  complete  before  the  fault  of  the  defendants, 
if  it  is  guilty  ot\any  fault,  began.  If  the  engineer  saw  a 
man  (plaintiff)  in  a  recumbent  position  on  the  track,  and 
blew  his  whistle,  and  the  man  did  not  move,  then  it  was 
his  duty  to  slow  down  the  train  and  to  stop  it  before  reach- 
ing the  man  ;  and  if  he  could  have  stopped  it  after  he  saw 
the  man  did  not  heed  the  wfirninj;,  defendants  are  2:iiiltv 
of  negligence  and  plaintiff  must  recover." 

After  the  verdict,  plaintiff's  counsel  moved  the  court  to 
strike  out  the  issue  on  contributory  negligence,  on  the 
ground  that,  upon  the  whole  case,  the  contributory  negli- 
gence, taking  all  the  evidence  with  regard  to  it  to  be  true, 
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could  not  operate  to  defeat  the  plaintiff's  recovery  on  the 
negligence  assigned  by  him  against  the  defendants. 

This  the  court  refused  to  do. 

Counsel  for  the  defendants  moved  for  a  judgment  in 
their  favor  upon  the  verdict  of  the  jury.  His  Honor 
refused  the  motion. 

Defendants  excepted  upon  the  ground  that,  the  jury 
having  by  their  answer  to  the  third  issue  found  the  plaint- 
iff guilty  of  contributory  negligence,  judgment i^honld  have 
been  rendered  in  favor  of  the  defendants. 

Messrs.  Shepherd  cfe  Busbee^  for  plaintiff. 
Mr.  Junius  Davis ^  for  defendant  (appellant). 

Avery,  «i. :  Upon  the  findings  of  the  jury  that  the 
plaintiff  was  "  injured  by  the  negligt-nce  of  the  defendants 
or  their  agents,"  and  that  the  plaintiff  was  *' guilty  of  neg- 
ligence on  his  part,  which  contributed  to  his  injury,"  the 
court  refused  the  motion  of  the  defendant  for  judgment 
against  the  plaintiff  for  costs,  and  rendered  judgment  in 
favor  of  the  latter  for  the  amount  of  damages  assessed  by 
the  jury  and  for  costs.  The  appeal  by  the  delendant  raises 
the  single  question  whether  the  judgment  is  erroneous. 

Where  nothing  more  appears  from  the  verdict  of  the 
jury,  or  by  way  of  admissions  in  the  pleadings,  or  in  the 
record  or  statement  of  the  case  on  appeal,  than  that  the 
injury  of  a  complainant  was  caused  by  the  negligence  of 
the  defendant,  the  plaintiff  may  of  right  demand  judgment 
for  the  damages  ascertained  by  the  jury  and  for  costs. 
Where  it  is  found  in  addition  that  the  plaintiff's  own  care- 
lessness contributed  to  bring  about  the  injury,  the  court, 
in  the  absence  of  any  further  finding,  must  assume  that  the 
contributory  negligence  was  a  concurrent  cause  and  give 
judgment  for  the  defendant.     But  though   the  questions 
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involved  in  the  two  issues  passed  upon  in  this  case  be  both 
answered  atiirraatively,  if  in  addition  it  be  found    by   the 
jury,  in  response  to  a  distinct  and  separate  issue,  that,  not- 
withstanding the  negligence  of  the  plaintiff,  the  defend- 
ant might,  by  the  exercise  of  ordinary  care,  have  prevented 
the  injury,  the  rule  becomes  applicable  that  was  last   laid 
down  in   Pickett  v.  Railroad^  117  N.  C,  616,  where  the 
cases  involving  that  question,  from   Gunter  v.    Wicker ^  85 
N.    C,  310,    to    that    case,    were    cited     and    fully    dis- 
cussed.   The  principle  was  stated  by  Chief  Justice  Smith^ 
in     Gunter    v.    Wicker^'  as    follows:     '^  Notwithstanding 
the    previous    negligence    of    the    plaintiff,    if,    at    the 
time  when  tlie  injury  was  committed,  it  might  have  been 
avoided  by  the  exercise  of  reasonable  care  and  prudence  on 
the  part  of  the  defendant,  an  action  will  lie  for  damages. 
Davies  v.  Mann^  10  M.  &  W.,  (Exc.,)  545."     To  apply  the 
rule  to  the  case  before  us:   If  the  jury  believed  that,  not- 
withstanding the  negligence   of  the  plaintiif  in  becoming 
intoxicated  and  going  upon  the  track  so  as  to  exp')8e  him- 
self to  danger,  the  engineer,  by  keeping  a   proper  lookout 
for  obstructions  on  the  trairk,  might  have  seen  the  plaintiff,, 
and  might  have  had,  by  observing  his  posture,  reasonable 
ground  to  believe  he  was  drunk   or   disabled,  in    time,  by 
the  use  of  all  the  appliances  at  his  command,  and  without 
danger  to  those  on  board  the  train,  to  stop    the   train   and 
avert  the   accident,  then    his  negligence  would  have  been 
deemed    in  law  the  proximate  cause.     The  Court  said,  in 
Pickett  v.  Railroad  ;   "  The  admitted   teste-TwlQ^  to  which 
we  have  adverted,  that  he  who  has  the  last   clear  chance, 
notwithstandmg    the    negligence  of   the  adverse  party ^  is 
considered    solely  responsible,  must  be   construed  in  con- 
templation of  the  law  which  prescribes  and  fixes  their  rel- 
ative duties.     The  law,  as  settled  bv  two  lines  of  authori- 
ties  here,  imposes  upon  the  engineer  of  a  moving  train  the 
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duty  of  exercising  reasonable  care  in  observing  the  track, 
and  if,  by  reason  of  his  omission  to  look  out  for  cows, 
h<"rses  and  hogs,  he  fails  to  see  a  drunken  man  or  reckless 
boy  asleep  on  the  track,  it  cannot  be  denied  that  he  is 
guilty  of  a  dereliction  of  duty.  If  he  is  guilty  of  a  breach 
of  duty,  we  cannot  controvert  the  propositions  which  nec- 
essarily follow  from  the  admission  that,  but  for  such  omis- 
sion, or  if  he  had  taken  advantage  of  the  last  clear  oppor- 
tunity to  perform  a  duty  imposed  by  law,  the  train  would 

liave  been  stopped  and  a  life  saved. Where  the  law 

does  not  impose  the  duty  of  watchfulness,  it  follows  that 
the  failure  to  watch  is  not  an  omission  of  duty 
intervening  between  the  negligence  of  the  plaintiff 
in  exposing  himself  and  the  accident^  unless  he  be 
actually  seen  in  time  to  avert  it."  A  glance  at 
the  case  of  Pickett  v.  Railroad  must  satisfy  anv  one 
that  the  opinion,  like  that  in  Dean^s  case,  107  N.  C,  686, 
and  in  Clark'' s  case,  109  N.  C,  430,  is  founded  upon  the 
assumption  that  any  one  who  exposes  himself  to  danger  by 
going  on  a  trestle  or  lying  down  upon  the  track  to  sleep, 
whether  drunk  or  sol)er,  is  guilty  of  negligence.  But  that 
negligence  is  not  deemed  the  proximate  cause  of  an  injury 
received,  where  the  engineer,  by  discharging  the  duty  of 
watchfulness  plainly  imposed  upon  him  by  repeated  rulings 
in  this  State,  could  subsequently  have  saved  the  party  from 
all  harm.  We  cannot  understand,  therefore,  how  the  learned 
counsel  for  the  plaintiff  could  have  been  led  inadvertently 
to  rest  his  argutnent  upon  the  idea  that  this  Court  had 
ever  anywhere  said  or  intimated  that  a  drunken  man,  who 
lies  down  upon  the  track  of  a  railway  and  falls  asleep,  is 
not  negligent  in  doing  so.  The  (>ourt  did  hold  in  Pickett's 
case  that,  notwithstanding:  such  negligence  on  the  part  of 
a  careless  bov  or  a  drunken  man,  an  engineer  was  not 
thereby  licensed  to  kill  him,  but  was  to  keep  the  same  out- 
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look  for  his  safety  as  for  that  of  a  cow  or  a  ho^.  This 
defendant  appeals,  and  the  only  question  directly  involved 
is  the  correctness  of  the  judgment,  which  must  be  reversed. 
13nt  in  view  of  the  testimony  offered  by  the  plaintiff,  it 
seems  eminently  proper  to  call  attention  to  the  advisability 
(if  not,  in  such  cases  as  this,  the  necessity)  of  submitting  a 
third  issue,  involving  the  question  whether  there  was  any 
intervening  negligence  after  the  careless  act  of  the  plaint- 
iff was  complete  and  became  a  fact  accomplished.  As  has 
been  said  in  Picketfs  case  and  in  the  cases  there  cited 
the  three  questions — first,  whether  the  defendant  was 
negligent ;  second,  whether  the  plaintiff's  carelessness 
contributed  to  cause  the  injury  ;  and,  third,  whether, 
notwithstanding  the  negligence  of  the  plaintiff,  the 
defendant  might  subsequently,  by  the  exercise  of  reason- 
able care,  have  averted  the  injury,  may  be  determined  by 
submitting,  with  proper  instructions,  the  sinorle  inquiry, 
whether  the  injury  was  caused  by  the  negligence  of  the 
defendant,  or  whether  the  negligence  of  the  defendant 
was  the  proximate  cause  of  it.  But  where  the  pleadings 
and  testimony  raise  the  question,  whether  the  plaintiff, 
was  guilty  of  contributory  negligence,  and  also  whether 
if  he  was  careless,  any  want  of  care  on  the  part  of  the 
defendant  has  nevertheless  been  shown  to  have  intervened 
as  the  causa  causans^  after  his  negligent  act,  it  is  always 
difficult  to  make  the  most  intelligent  jury  of  laymen 
analyze  the  evidence  and  apply  it,  in  its  threefold  aspects, 
in  responding  to  a  single  question.  If  the  object  of  the 
courts  is  to  insure  to  every  litigant  who  is  entitled  to  a 
trial  by  jury  the  opportunity  to  have  the  jury  made  an 
intelligent  and  independent  factor  in  protecting  his  rights 
and  redressing  his  wiongs,  it  is^the  duty  of  the  courts  to 
frame  these  mixed  questions  of  law  and  fact  upon  which 
they  are  to  pass  in   such   a   way  as  to   enable  them  most 
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clearly  and  readily  to  apply  the  law  to  every  phase  of  the 
evidence.  It  often  taxes  the  powers  of  a  judpe  to  po 
instruct  the  jury  upon  the  application  of  those  phases  of  the 
testimony  to  the  single  question,  whether  the  defendant's 
nes^ligence  was  the  proximate  cause  of  the  injury,  as  to 
enable  an  appellate  court  even  to  intelligently  review  his 
charge.  However  correct  in  the  abstract,  or  in  the  con- 
crete, his  propositions  may  be,  it  will  be  readily  seen  that 
one  unlearned  in  the  law,  however  intelligent,  must,  from 
the  verj'  nature  of  the  case,  get  but  indistinct  glimpses  of 
the  principles  given  for  his  guidance.  On  the  other  hand, 
the  same  reason  that  induces  learned  authors  to  classify 
decisions  under  the  separate  and  distinct  titles  of 
negligence,  contributory  negligence,  and  intervening 
negligence  for  the  use  of  men  learned  in  law,  viz., 
to  enable  them  to  understand  the  principles  treated 
more  clearly,  operates  with  ten-fold  force  when  the 
object  is  to  impart  to  a  layman,  in  a  few  moments,  or 
at  most  in  a  few  hours,  such  instruction  as  will  enable 
him  to  collate  and  classify  the  testimony  to  which  each  of 
these  branches  of  the  law  of  negligence  is  to  be  applied, 
and  sum  up  the  result  of  this  complicated  investigation 
in  his  affirmative  or  negative  answer  to  a  single  question. 
It  must  have  required  extraordinary  learning  and  unusual 
power  of  expression  on  the  part  of  the  judge,  and  a  high 
order  of  intelligence  on  the  part  of  the  jury,  in  many  case? 
which  have  been  tried  in  the  courts,  if  the  jury  w^ere  made 
to  fully  comprehend  how  to  sum  up  their  opinion  of  the 
facts  in  the  response  "  Yes"  or  "No"  to  a  single  issue. 
But  while  there  are  cases  tried  in  the  courts,  where  no 
testimony  is  offered  which  tends  to  show  that  the  negli- 
gence of  the  defendant  intervened  as  the  cause  of  an 
injury,  after  the  careless  act  of  the  plaintiff  was  complete, 
and   where  it  is  conse({uently  proper  to  submit  only  the 
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two  issues  passed  upon  below,  we  can  conceive  of  circum- 
stances under  which  a  plaintiff  might  rightfully  demand  a 
separate  issue,  involving  the  question  whether  the  defend- 
ant's negligence  intervened  as  a  proximate  cause  after  the 
careless  act  of  the  plaintiff.  It  is  true  that  it  has  been 
held  (in  S^ott  v.  liailroad^  96  N.  C,  428  ;  Denmark  v. 
Railroad^  107  N.  C,  185,  and  in  PicketVs  case,  supra) 
that,  as  a  general  rule,  it  rests  in  the  sound  discretion  of 
the  court  to  determine  whether  one  or  more  issues  involv- 
ing negligence  shall  be  submitted.  But  this  general  rule 
must  give  waj-  to  the  broader  principle  which  is  applica- 
ble to  all  cases,  that  a  party  has  meritorious  ground  of 
exception  whenever  he  is  deprived,  by  the  refusal  of  the 
judge  to  submit  an  issue  tendered  by  him,  of  the  oppor- 
tunity to  present  to  the  jury  the  law  governing  a  particu- 
lar phase  of  the  testimony.  Had  the  plaintiff  tendered 
an  issue  involving  the  question  whether  the  injury  might 
have  been  avoided  by  reasonable  care  on  the  part  of  the 
defendant  in  failing  to  stop  the  train,  instead  of  asking 
for  the  withdrawal  of  that  involving  contributory  negli- 
gence, a  different  question  might  have  been  raised  by 
exception  to  the  refusal  of  the  court  to  do  so. 

Judgment  Reversed. 
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W.    W.    ELLERBE,    Adm>    v.    CAROLINA   CENTRAL   R.   R. 

COMPANY. 

Issues — Negligence  and  Contributory  Negligence — Intoxi- 
cation— Judge^s  Charge, 

1.  An  issue  which  there  is  no  evidence  to  support  should  not  be 

submitted  to  the  jury. 

2.  In  actions  for  damages,  where  negligence  is  alleged,  and  con- 

tributory negligence  is  pleaded  as  a  defense,  issues  as 
to  negligence,  contributory  negligence,  and  amount  ot 
damages  are  enough.  It  is  not  error  to  refuse  to  submit  an 
issue  as  to  whether  the  injury  could  have  been  avoided  by 
defendant,  notwithstadning  plaintiff^s  contributory  negli- 
gence, as  that  can  be  explained  in  the  charge. 

8.  In  the  absence  of  any  evidence  that  an  injury  might  have  been 
avoided,  notwithstanding  the  contributory  negligence  of  the 
injured  person,  it  is  proper  to  instruct  the  jury  that  no  dam- 
ages can  be  recovered  for  the  death  of  one  who  could,  by 
the  exercise  of  ordinary  prudence,  have  avoided  injury,  but 
whose  intoxication  prevented  his  exercise  of  such  prudence 
and  circumspection. 

4.  The  rule  of  the  **  prudent  man  "  affirmed. 

5.  The  rule  established  by  Tillett  v.  R.  72.,  at  this  Term,  as  to  when 

negligence  and  contributory  negligence  are  pure  questions 
o  f  law  to  be  determined  by  the  court  upon  a  given  state  of 
facts,  and  when  issues  must  be  submitted  to  the  jury  with 
appropriate  instructions,  affirmed. 

Civil  action,  tried  before  Hoke^  e/.,  at  October  Term, 
1895,  of  Richmond  Superior  Court.  There  was  a  verdict 
and  judgment  for  defendant;  the  plaintiff  appealed. 

All  essential  facts  are  set  out  in  the  opinion  of  the 
Court. 

Messrs.  Cameron  Morrison  and  Shepherd  <&  Bushee^  for 
plaintiff  (appellant). 

Messrs.  MacRae  &Day^  for  defendant. 
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Montgomery,  J.:  The  defendant's  train  of  cars,  liaving 
become  detached,  was  moving  along  with  an  interval  of 
from  50  to  J 00  yards.  The  plaintiff's  intestate  and  two 
others  were  walking  on  the  track,  and,  their  attention  being 
attracted  by  the  noissj  of  the  train  in  their  rear,  they 
stepped  off  the  track  in  good  time.  They  had  not  observed 
that  the  train  had  become  detached,  and  instantly,  upon 
the  front  section  having  passed,  they  jumped  back  upon 
the  track  and  continued  their  walk.  The  other  two,  dis- 
covering the  rear  section  coming  from  behind  them,  got 
out  of  danger,  but  the  intestate,  remaining  on  the  track, 
was  run  over  and  killed.  He  could  have  seen  the  rear 
section  if  he  had  looked.  The  defendant  had  proper 
appliances  to  stop  the  train,  and  the  train  was  properly 
equipped  and  manned.  There  was  evidence  going  to  show 
that  the  intestate  was  under  the  influence  of  liquor  at  the 
time  he  was  killed.  The  following  issues  were  submitted 
to  the  jury  : 

"  1.  Was  the  intestate  killed  by  the  negligence  of  the 
defendant  as  alleged  in  the  complaint  ? 

"  2.  Was  the  intestate  guilty  of  contributory  negli- 
gence ? 

**  3.  What  damage,  if  any,  is  plaintiff  entitled  to  recover?" 

The  plaintiff  insisted  that  another  issue  should  have  been 
submitted,  viz. :  "  Notwithstanding  the  contributory  neg- 
ligence of  plaintiff's  intestate,  could  the  defendant  have 
avoided  the  injury  by  the  exercise  of  ordinary  care  and 
prudence  ?"  This  was  declined,  but  his  Honor  remarked 
that  if  the  evidence,  after  it  was  all  in,  justified  he  would 
submit  it  to  the  jury.  After  the  evidence  was  concluded 
the  court,  being  of  opinion  that  the  issue  was  not  warranted, 
refused  to  submit  it,  and  the  plaintiff  excepted.  There 
was  no  error  in  this  ruling  of  his  Honor,  for,  as  he  said, 

there  was  no  evidence  tending  to  prove  that  the  defendant 
118—65 
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could  have  averted  the  plaintiff's  injury.  The  engineer 
had  passed  him  standing  off  the  track,  and  there  was  no 
evidence  that  he  could  have  given  him  warning  of  the  sep- 
aration in  the  time  between  his  stepping  back  on  the  track 
and  his  injury.  We  do  not  mean  to  say  that  his  Honor 
should  have  submitted  the  issue  tendered  by  the  plaintiff, 
even  if  there  had  been  testimony  going  to  show  that  the 
defendant  could  have  avoided  tlie  injury  by  the  exercise  of 
ordinary  care  and  prudence  after  the  intestate  stepped  back 
on  the  track.  The  issues  which  had  been  submitted  were 
sufficient,  under  any  phase  that  the  testimony  might  pre- 
sent, under  proper  instructions  from  the  court.  Denmark 
V.  Railroad,  107  N.  C,  185  ;  Sherrill  v.  Tel.  Co.,  117  N.  C, 
352.  But  as,  in  refusing  plaintiff's  issue,  his  Honor  also 
passed  upon  the  question  whether  there  was  any  testimony 
going  to  prove  that  the  defendant  could  have  avoided  the 
injury,  in  case  the  jury  should  believe  that  the  plaintiff 
contributed  to  iiis  own  hurt,  we  have  discussed  and  passed 
upon  the  exception,  and  we  find  no  error. 

The  first  issue  under  instructions  from  his  Honor,  was 
found  against  the  defendant  and  there  was  no  appeal  ;  and, 
as  we  have  said  there  was  no  evidence  that  defendant  had 
the  last  clear  chance  to  avoid  doing  the  injury,  the  ease 
resolves  itself  into  a  very  narrow  compass.  Was  the 
plaintiff's  intestate  ordinarily  careful  under  the  circum- 
stances ?  Did  he  act,  under  all  the  circumstances  as  a  pru- 
dent man  similarly  situated  would  have  done  ?  If  so,  he 
was  entitled  to  recover  ;  if  not,  he  would  not  be.  It  is  the 
province  of  the  court,  where  the  facts  are  undisputed,  or 
wliere  but  a  single  inference  can  be  drawn  from  the  testi- 
mony, to  instruct  the  jury  whether  either  of  the  parties  has 
been  negligent,  and  what  culpable  act  must  be  deemed  the 
proximate  cause  of  an  injury.  Where  the  facts  are  in  dis- 
pute, or  more  than  one  inference  might  be  drawn  from  the 
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testimony  by  fair-minded  men,  it  is  the  duty  of  the  court 
to  instruct  the  jury,  when  requested  to  do  so,  whether,  in 
any  aspect  of  the  case  arising  out  of  the  testimony,  the  acts 
of  either  party  would  constitute  culpable  carelessness  ;  but 
in  such  cases  it  is  always  the  province  of  the  court  to  tell 
the  jury  that  they  are  to  determine  whether,  under  all  the 
circumstances,  the  party  charged  with  culpability  acted  as 
would  the  ideal  prudent  man,  and  to  make  their  verdict 
depend  upon  their  decision  of  that  question.  Tillett  v. 
Railroad^  at  this  Term  {post^  1031);  Railroad  v.  Craw- 
ford^  24  Ohio  St.,  631.  Though  the  facts  in  this  case, 
as  to  the  intestate's  contributory  negligence,  were  undis- 
puted, yet  his  Honor  took  the  view  that  more  than 
one  inference  might  be  drawn  from  the  testimony  and  sub- 
mitted the  question  to  the  jury.  The  plaintiff  made  no 
exception  to  this  course.  It  was  in  proof  that  the  intes- 
tate's home  was  near  the  place  where  he  was  killed,  and  he 
was  going  home  on  that  day  ;  that  the  train  was  a  freight 
train  ;  that  all  the  caboose  cars  were  painted  green,  differ- 
ent from  the  color  of  box  cars,  and  that  a  caboose  is 
attached  to  every  freight  iraiu  ;  that  there  was  no  obstruc- 
tion which  could  have  prevented  the  deceased  from  seeing 
the  cars  if  he  had  looked;  and  that  some  of  the  witnesses 
said  that  the  deceased  was  under  the  influence  of  liquor, 
and  others  that  he  had  only  drunk  a  small  quantity.  There 
was  enough  testimony,  going  to  show  negligence  on  the  part 
of  the  plaintiff's  intestate,  to  be  submitted  to  the  jury,  they 
being  the  sole  judges  of  its  weight  and  importance.  His 
Honor  charged  the  jury  : 

^'  The  law  requires  of  persons  who  enter  on  a  railroad 
track  to  exercise  the  ordinary  care  of  prudent  persons  in 
like  circumstances,  and  they  are  required  to  look  and 
listen  and  to  take  notice  of  danger  which  they  could  so 
discover,  and  they  are  accordingly  required  to  look  both 
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ways;  but  in  a  case  like  this  the  matter  is  left  to  the  jury 
to  say,  on  the  whole  evidence  and  under  all  the  circum- 
stances, whether  the  intestate  was  in  the  exercise  of  the 
ordinary  care  of  a  prudent  person  in  failing  to  observe  and 
take  note  of  his  danger,  with  this  special  direction  which 
the  evidence  makes  pertinent — that,  if  the  failure  to 
observe  or  note  the  danger  was  caused  by  his  being  drunk 
or  under  the  influence  of  liquor  the  plaintiff  cannot 
recover,  and  in  such  case  the  jury  should  answer  the  sec- 
ond issue,  'Yes.'  With  this  special  direction  the  matter  is 
submitted  to  the  jury  to  say,  on  the  whole  evidence, 
whether  the  deceased  was  in  the  exercise  of  the  ordinary 
care  of*  a  prudent  person  in  going  upon  the  track  just 
after  the  front  section  of  the  train  had  passed,  and  failing 
to  observe  and  note  the  danger  from  rear  cars,  the 
plaintiff  contending  that  his  intestate  had  a  right  to  sup- 
pose that  all  the  train  had  passed  and  that  no  cars  were 
so  near  behind  the  others,  and  that  there  was  no  danger 
in  that  direction ;  and  defendant  contending  that  the 
deceased  was  negligent  in  any  event  for  going  on  the 
track  without  looking  both  ways,  and  he  should  have 
known  that  all  of  the  train  had  not  passed,  because  the 
caboose  is  always  of  a  different  color,  and  this  was  behind 
the  rear  cars." 

The  exceptions  to  the  charge,  though  varied  in  form,  are 
all  directed  to  this  portion,  or  other  parts  embracing  the 
same  proposition  and^statements. 

We  see  no  error  in  the  charge.  There  was  no  exception 
to  the  admissibility  of  the  evidence  going  to  show  that  the 
deceased  was  under  the  influence  of  liquor.  The  exception 
to  the  charge  bearing  on  this  point  of  evidence  was  that 
his  Honor  stated,  as  if  the  fact  were  found  or  admitted,  that 
the  deceased  was  under  the  influence  of  liquor.  The  lan- 
guage used  by  the  court  was  :  "  If  the  failure  (of  defend- 
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ant)  to  observe  or  note  the  danger  was  caused  by  his  being 
drnnk  or  under  the  influence  of  liquor,  he  cannot  recover." 
It  would  have  been  better  if  the  court  had  told  the  jury 
that,  if  they  found  from  the  testimony  that  deceased  was 
under  the  influence  of  liquor,  and  that  that  was  the  cause 
of  his  failure  to  get  off^  the  track,  and  that  he  thereby  con- 
tributed to  his  own  hurt,  he  could  not  recover.  We  can- 
not believe,  however,  that  the  jury  understood  his  Honor 
to  mean  for  them  to  take  as  a  matter  certain,  at  his  hand, 
that  the  deceased  was  under  the  influence  of  liquor,  regard- 
less of  the  testimony.  The  testimony  was  conflicting,  and 
some  of  it  went  so  far  as  to  state  that  the  defendant  was 
not  drinking  at  all. 

We  think  it  unreasonable  that  the  jury  should  have  been 
misled  by  the  charge  of  the  judge,  or  should  have  under- 
stood him  to  mean  to  declare  as  a  fact  found  by  himself 
that  the  deceased  was  drunk  or  under  the  influence  of 
liquor.  With  the  exception  tiiat  the  plaintiffs  intestate 
w^as  entirely  sober,  and  that  there  were  fewer  elements  of 
contributory  negligence  on  his  part,  the  case  of  Breclcin- 
J^ehler  v.  Railroad^  79  Mich.,  560,  is  like  the  case  before 
ns.  In  that  case,  two  box  cars  were  detached  fro'*»  the 
engine  and  the  front  ones,  and  the  plaintiff^s  intestate,  not 
looking  in  the  direction  from  which  the  train  came,  stepped 
in  the  interval — only  a  few  feet — and  was  run  over  and 
killed  by  the  rear  cars,  and  the  Court  said  :  "  The  only 
negligence  or  want  of  care  that  can  be  imputed  to  the 
plaintifl^s  intestate  is  that  he  did  not  look  west  to  see  if 
cars  were  approaching  before  stepping  on  the  track.  Had 
he  done  so,  he  would  have  seen  the  box  cars  coming,  and 
so  near  that  he  could  not  get  across  safely.  He  was  neither 
deaf  nor  blind,  and  was  in  the  possession  of  the  ordinary 
faculties  of  mankind.  He  was  familiar  with  railroad  and 
had  crossed  the  track   at  Adams  street  for  years.     He  had 
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seen  the  train  pass  west.  It  was  passing  him  going  east, 
as  he  was  crossing  from  the  west  to  the  east  side  of  Adams 
street,  and  had  cleared  the  street  as  he  reached  the  side- 
walk. Was  it  a  natural  conclusion  under  such  circum- 
stances for  a  man  of  ordinary  prudence  to  form,  that  he 
might  safely  cross  the  track  upon  the  sidewalk  as  soon  as 
the  receding  train  allowed  him  to  do  so,  and  was  he  jnsti- 
lied  as  a  prudent  man  to  act  upon  such  conclusion  without 
looking  to  see  if  there  would  be  danger  from  other  car* 
following  closely  after  the  receding  train  ?  If  a  person 
attempts  to  cross  a  street  upon  a  crossing  in  a  crowded 
thoroughfare,  the  natural  impulse  would  be  to  pass  in  the 
rear  of  a  passing  vehicle ;  but  he  would  be  foolhardy  and 
careless  if  he  attempted  to  do  so  without  looking  to  see  if 
another  team  was  not  approaching,  in  such  proximity  as  to 
make  the  attempt  dangerous  ;  and,  if  he  should  run  directly 
in  front  of  another  team  and  was  injured,  he  would  have 
himself  alone  to  blame.  But  is  the  ordinary  method  of 
using  railroad  tracks  sucli  that  one  familiar  with  their  use 
may  ordinarily  expect  one  train  or  cars  upon  the  same 
track  to  be  closely  following  another  ?  I  think  not.  It 
was  for  the  jury  to  say  whether  he  took  that  care  and 
caution,  under  all  the  circumstances  which  surrounded 
him,  that  a  prudent  man,  exercising  ordinary  caution, 
should  have  exercised.  It  was  proper  to  submit  the  ques- 
tion  to  the  jury." 

The  exceptions  to  the  charge  of  the  court  were  numerous, 
but,  as  we  have  said,  they  are  all  directed  to  the  parts  which 
we  have  discussed,  and  we  are  of  opinion  that  there  is  no 
error  and  the  exceptions  not  well  taken. 

No  Error. 
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JAMES  W.   TILLETT  v.  NORFOLK  &  WESTERN  R.  R.  CO. 
and  LYNCHBURG  &  DURHAM  R.  R.  CO. 

Negligence  and  Contributory  Negligence —  Witness^  Opin- 
ion— New  Trial  on  Part  of  a  Case — Joint  Liability  of 
Lessor  and  Lessee  Railroads — Negligence  of  Brake- 
men — Decrepit  Passengers — Passengers  Defined. 

1  What  is  negligence  is  a  question  of  law,  when  the  facts  are  undis- 
puted. But  where  the  facts  are  controverted,  or  more  than 
one  inference  can  be  properly  drawn  from  them,  it  is  the 
province  of  the  jury  to  pass  upon  an  issue  involving  it.  A 
mixed  question  of  law  and  fact  is  then  presented,  to  be 
answered  by  the  jury  under  appropriate  instructions  from 
the  judge  as  to  whether  negligence  did  or  not  exist  under 
the  various  phases  in  which  the  facts  are  presented  in  the 
testimony.  The  same  rule  applies  to  contributory  negli- 
gence. 

2.  A  witness  will  not  be  permitted  to  give  his  opinion  as  to  whether 

negligence  existed  or  not,  or  whether  a  thing  was  done  in  a 
negligent  manner,  as  that  would  be  to  invade  the  province 
of  the  jury. 

3.  In  a  proper  case  the  Supreme  Court  will  grant  a  centre  de  novo 

upon  certain  issues,  leaving  the  verdict  as  to  others  undis- 
turbed, and  when  that  course  is  taken  no  evidence  bearing 
exclusively  upon  the  issue  left  undisturbed  should  be 
admitted  in  the  lower  court. 

4.  The  lessor  and  lessee  of  a  railroad  are  both  liable  for  the  negli- 

gence of  the  lessee  to  the  extent  determined  by  this  Court  in 
Logan  ^.  Railroad,  116  N.  C,  940. 

5.  If  the  brakeman  on  a  railroad  fail  to  apply  the  brakes  when  he 

has  reasonable  ground  to  apprehend  that  injury  would  result 
from  such  omission,  he  is  clearly  culpable,  and  the  railroad 
company  answerable  for  any  injury  resulting  from  such  neg- 
ligence. 

6.  A  sudden,  violent,  unexpected  and  unnecessary  movement  of  a 

passenger  car  while  passengers  ar-e  getting  on  it  at  a  jjroper 
time  and  place  is  negligence  per  se. 
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7.  A  passenger  has  a  right  to  presume  that  the  servants  of  the  car- 

rier will  properly  discharge  their  duties.  Consequently,  one 
who  enters  a  railroad  passenger  car  is  not  guilty  of  contriba- 
tory  negligence  because  he  fails  to  rush  into  the  first  seat  he 
reaches,  although  he  knows  the  train  is  about  to  be  coupled. 

8.  Persons  who  are  old  and  decrepit  are  not  more  culpable  for 

failing  to  provide  against  the  carelessness  of  a  carrier's  serv- 
ants than  those  who  are  vigorous  and  active. 

9.  It  is  not  contributory  negligence  per  se  for  a  decrepit  or  infirm 

passenger  to  carry  small  bundles  under  his  arms  when 
boarding  a  train,  or  to  fail  to  ascertain  that  the  train  is  about 
to  be  coupled,  or  to  stand  up  in  the  car  until  a  child  under 
his  care  can  pass  him  in  the  aisle. 

10.  One  who  gets  aboard  a  car,  for  the  purpose  of  becoming  a  pas- 

senger, is  entitled  to  the  rights  of  a  passenger,  and  the  car- 
rier is  liable  to  him  as  such,  whether  he  pays  his  fare  before 
or  after  an  accident  by  which  he  is  injured. 

Civil  action,  tried  before  hisHonor,  Judge  Siai'bitck,  Sit 
the  Novenil)er  Term,  1895,  of  the  Superior  Court  of  Per- 
son Cou^^ty,  upon  the  issues  directed  by  the  Supreme 
Court  in  this  case,  as  will  appear  from  the  record,  and  the 
opinion  of  the  Court  reported  in  115  N.  C.  Report,  page 
6e>2,  and  in  116  N.  C,  page  937. 

After  tlie  jury  was  empanelled,  the  deft^ndant's  counsel 
tendered  the  following  issues: 

"  3.  Was  the  plaintiff  rightfully  on  the  train  of  the 
defendant,  the  Norfolk  &  Western  Railroad  Com- 
pany ? 

''4.  Was  the  plaintiff  injured  by  the  negligence  of  the 
said  defendant,  the  Norfolk  &  Western  Railroad  Com- 
pany ? 

"  5.  Did  the  plaintiff,  by  his  own  negligence,  contrib- 
ute to  his  own  injury? 

*' 6.  Ifso,  wasthe  plaintiff's  negligence  the  proximate 
cause  of  the  injury  i 

"7.   Was    the  injury  complained   of  the  cause   of    the 
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plaintiff's  alleged  blindness  and  incapacity  to  conduct  his 
business  i 

"  8.  Was  the  plaintiff  injured  in  the  manner  described 
and  alleged  in  the  complaint  I  " 

His  Honor  refused  to  submit  these  issues,  except  as  they 
are  embraced  in  those  submitted,  and  the  defendant's 
counsel  excepted  to  the  refusal  of  the  court  to  submit  the 
issues  as  tendered  by  him.  Thereupon  the  court,  upon 
examination  of  the  opinion  of  the  Supreme  Court  in  this 
case,  aiid  the  pleadings  therein,  submitted  th^  following 
issues  : 

"  2i.  Was  the  plaintiff  rightfully  on  the  train  of  the 
defendant,  the  Norfolk  &  Western  Railroad  Company? 

''3.  Was  the  plaintiff  injured  by  the  negligence  of  the 
Norfolk  it  Western  Railroad  Company  i 

"4.  Did  the  plaintiff,  by  his  own  negligence,  contribute 
to  his  injury  i  " 

The  defendan1;'s  counsel  excepted  to  these  issues  as  sub- 
mitted by  the  court. 

There  was  a  great  deal  of  testimony  introduced  by  both 
parties,  the  bearing  and  substance  of  whi';h  may  be  gath- 
ered from  the  charge  of  the  presiding  judge  and  the  opinion 
of  Associate  Justice  A  very. 

Numerous  special  instructions  were  asked  for,  some  of 
which  were  given,  and  others  refused,  defendant  duly 
excepting  to  such  refusal. 

The  court  charged  the  jury  that  the  burden  was  on  the 
plaintiff,  on  the  issue  No.  2J,  to  satisfy  the  jury  by  a  pre- 
ponderance of  evidence,  that  the  plaintiff  w^as  rightfully 
on  the  train,  and  if  not  so  satisfied,  they  should  answer 
the  issue  ^'  No." 

That  if  they  answered  that  issue  "  No,"  it  was  an  end  of 
the  case,  and  they  should  answer  the  other  issues  in  favor 
of  the  defendants. 
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If  they  answered  it  "  Yes,"  they  should  consider  the 
issue  No.  3,  as  to  the  alleged  negligence  of  defendant,  that 
the  burden  was  on  plaintiff  to  satisfy  them,  by  a  prepon- 
derance of  evidence,  that  the  plaintiff  was  injured  by  the 
negligence  of  the  defendant.  If  not  so  satisfied,  they 
.should  answer  it  "No." 

If  they  answered  "  No,"  they  should  not  consider  issue 
No.  4. 

If"  Yes,"  they  should  consider  issue  No.  4,  as  to  the 
alleged  contributory  negligence  of  plaintiff,  that  tlie  bur- 
den was  on  the  defendant  on  issue  No.  4  to  satisfy  the 
jury  by  a  preponderance  of  the  evidence,  that  plaintiff,  by 
his  own  negligence,  contributed  to  his  own  injury. 

The  court  farther  charged  the  jury  on  issue  No.  2J  as 
follows: 

"  If  the  plaintiff  went  aboard  the  train  to  travel  to  Mt. 
Tirzah,  intending  to  pay  his  fare  and  having  the  money  to 
do  so,  and  the  train  was  standing  at  the  usual  place  for 
receiving  passengers,  and  he  was  not  directed  not  to  get 
on,  he  was  rightfully  on  the  train,  and  you  will  answer  the 
issue  '  Yes.' 

"  If  the  train  was  not.at  the  usual  place  for  receiving  pas- 
sengers, it  was  his  duty  to  wait  till  it  pulled  up  to  the 
usual  place,  and  if  he  got  aboard  before  the  car  reached 
the  usual  place,  he  was  not  rightfull}' aboard  the  train,  and 
you  will  answer  the  issue  '  No.' 

"  If  he  was  directed  to  wait  till  it  pulled  up,  and  he  did 
not  do  so,  then  he  was  not  rightfully  on  the  train,  and  you 
will  answer  the  issue  'No.'  " 

Defendants  exce))ted  to  this  part  of  his  Honors  charge 
as  not  being  a  proper  application  of  the  law  to  the  facts, 
and  as  misleading  to  the  jury  as  to  what  is  required  to 
determine  the  word  "  rightfully"  in  the  issue. 

"  The  usual  place  for  boarding  a  train  is  any  place  where 
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passengers  were  accustomed  and  allowed  to  get  on  the 
train,  to  the  kno.wledge  of  the  railroad  company,  and  it 
makes  no  difference  whether  it  was  in  front  of  the  depot 
or  not." 

Defendants  excepted  to  this  part  of  his  Honor's  charge. 

"  Even  if  the  car  was  standing  at  the  usual  place  for 
receiving  passengeri*,  the  plaintiff  was  not  rightfully  on 
the  car  if  he  was  directed  by  the  conductor.  Walker,  not 
to  get  on,  or  to  wait  until  the  car  was  pulled  up  in  front 
of  the  depot. 

*'  It  was  not  necessary  that  the  direction  not  to  get  on,  or 
to  wait  until  the  train  pulled  up,  be  given  in  the  shape  of 
a  positive  command ;  if,  in  response  to  a  question  by  Till- 
ett,  the  conductor  said,  '  we  will  pull  up  to  the  depot  for 
you,'  and  that  was  all  that  passed  between  them,  still,  if 
the  tone  or  manner  in  which  the  statement  was  made  was 
such  as  to  reasonably  give  the  plaintiff  to  understand  that 
he  was  directed  or  expected  to  wait  till  the  train  was 
pulled  up,  then  you  will  answer  the  issue  'No.' 

i' But  if  the  statement  was  made  by  the  conductor  as 
simple  information  in  response  to  a  question,  and  was  not 
intended  as  a  direction  or  requirement,  then  no  duty  was 
imposed  by  such  statement  on  the  plaintiff  to  wait  for  the 
train  to  pull  up." 

To  this  part  of  the  charge  the  defendants  excepted. 

Here  his  Honor  fully  arrayed  tlie  facts  contended  for 
by  the  parties  arising  upon  the  evidence,  and  supporting 
their  contentions  on  this  issue. 

The  court  charged  the  jury  as  follows  on  issue  No.  8  : 

*'  It  is  impos8il)le  to  operate  a  mixed  or  freight  train  so  as 
to  secure  the  comfort  and  safety  of  the  passengers  to  that 
high  degree  of  assurance  tliat  is  required  in  the  operation 
of  passenger  trains;  jerking  and  bumping  is  inevitable  in 
the  managementof  such  trains.     Railroads  are  not  required 
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to  furnish  passengers  on  such  trains  with  the  conveniences 
and  safeguards  against  danger  that  are  required  on  pas- 
senger trains.  It  is  the  duty  of  the  railroad  company,  in 
the  operation  and  management  of  these  mixed  trains,  to 
exercise  all  reasonable  care,  and  take  every  reasonable 
precaution  against  injury  to  its  passengers,  which  the 
appliances  for  that  mode  of  conveyance,  and  used  by  the 
defendant  on  this  train,  would  adn.it  of.  There  is  no  evi- 
dence that  the  defendant  did  not  have  on  this  train  the 
appliances  ordinarily  used  for  mixed  trains,  and  it  mnst 
therefore  be  taken  that  the  train  was  so  equipped. 

"  If  it  failed  in  thisdutv  of  reasonable  care  it  was  neKli- 
gent,  and  if  this  negligence  was  the  proximate  cause  of 
the  plaintiff's  injury,  you  should  answer  the  3d  issue '  Yes.' 
A  proximate  cause  of  an  injury  is  doing  or  omitting  to  do 
something,  which  act  or  omission  a  man  of  ordinary  pru- 
dence, under  the  circumstances,  could  foresee  might  prob- 
ably or  naturally  result  in  the  injury  complained  of.  This 
is  the  first  requisite  to  make  the  negligent  act  or  omission 
a  proximate  cause.  The  second  requisite  is  that  act,  or 
omission  produced  or  concurred  in  producing  the  injury 
complained  of.  It  must  have  been  such  an  act  or  omis- 
sion tliat  but  for  the  injury  would  not  have  occurred." 

The  defendants  excepted   to    this   part   of  his    Honor's 
charge. 

"As  to  whether  a  certain  state  of  facts  amounts  to  negli- 
gence is  a  question  of  law  for  the  court.  Whether  the 
state  of  facts  exists,  if  not  admitted,  is  a  question  for  the 
iurv  to  decide.  I  shall  therefore  instruct  vou  as  to 
whether  certain  phases  of  the  facts  that  you  may  find  from 
the  evidence,  on  this  and  on  the  issue  of  contributory  neg- 
ligence, do  or  do  not  constitute  negligence,  it  being  for 
you  to  say  whether  or  not  these  facts  existed.  If  you  find 
that,  in  making  or  attempting  to  make  the  coupling,  the 
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employees  of  the  railroad  c'orapany  in  charge  of  the  train, 
through  failure  to  apply  the  brakes  soon  enough,  ran  the 
forward  part  of  the  train  back  against  the  stationary  part, 
in  which  was  a  passenger  car,  with  so  great  a  shock  as  to 
throw  the  passengers  sitting  down  violently  against  the 
front  seat,  and  to  knock  the  car  back  along  the  track  ten 
or  fifteen  feet,  the  defendant  in  so  doing  was  guilty  of 
negligence,  and  if,  in  consequence  of  the  shock,  the  plaint- 
ifl'  was  thrown  to  the  floor  so  violently  as  to  cause  physical 
injury  and  sufi'ering,  you  will  answer  the  3d  issue  '  Yes.'  " 

The  defendants  excepted  to  this  part  of  his  Honor's 
charge. 

"If  you  believe  the  facts  to  be  as  stated  by  the  witnesses 
for  the  defendant,  the  defendant  was  not  negligent. 

"  If  the  train  was  backed  at  the  rate  of  a  slow  walk  to 
where  the  coupling  was  made,  then  it  was  a  coupling 
usual  and  incident  in  the  management  of  such  a  train, 
and  you  will  answer  the  3d  issue  '  No,'  and  even  if  you 
should  find  that  the  shock  of  the  coupling  was  of  more 
than  usual  severity,  yet  was  one  that  ordinarily  occurs  in 
the  management  of  such  trains,  and  the  train  men  used 
every  reasonable  precaution  in  applying  the  brakes;  that 
they  applied  them  as  soon  and  as  hard  as  they  reasonably 
believed  would  prevent  injury  to  the  passengers,  then  you 
should  answer  the  3d  issue  '  No.'  Here  the  court 
arrayed  the  evidence  relied  on  by  the  parties  to  support 
of  their  contentions  on  issue  No.  3." 

The  court  charged  as  follows  on  issue  No.  4 : 

"We  have  now  considered  the  duty  which  the  railroad 
company  owes  to  the  passengers.  There  is  another  duty 
for  you  to  consider.  Upon  the  passenger  is  imposed  the 
duty  of  giving  reasonable  care  and  attention  to  his  own 
safety.  If  he  fails  in  this  duty  he  is  negligent,  and  if  this 
negligence  is  a  proximate  cause  of  the  injury  producing  or 
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concurring  with  the  negligence  of  the  railroad  companj 
in  producing  the  injury,  then  the  passenger  is  said  to  be 
guilty  of  contributory  negligence. 

"  The  plaintiff  admits  that  he  was  afflicted  with  rheuma- 
tism so  as  to  impair  his  power  of  locomotion.  It  was 
therefore  necessary  for  him,  and  the  law  required  of  him, 
that  he  exercise  a  higher  degree  of  care  in  getting  on  and 
entering  the  car  than  should  have  been  ordinarily  and 
reasonably  exercised  by  a  man  who  possessed  f'e  ordinary 
power  of  locomotion.  He  had  the  right  to  travel  on  the 
defendant's  ear,  but  the  extra  risk  in  traveling,  caused  by 
his  infirmities,  was  assumed  by  himself,  and  for  that  reason 
he  must  look  to  his  own  safety  with  a  corresponding 
amount  of  vigilance.  Not  only  was  he  held  to  extra  care 
by  reason  of  his  infirmity,  but  also  on  aceount  of  the 
increased  risk  incidental  to  traveling  on  freight  train.  He 
assumed  the  extra  risk  and  discomfort  usual  and  incident 
to  such  mode  of  travel.  An  act  on  his  part  which  may 
not  have  been  negligence  if  he  was  entering  a  passenger 
car,  might  be  negligence  if  he  was  entering  a  mixed  train. 
The  evidence  shows  that  he  knew  it  was  a  freight  train, 
and  that  it  was  shifting.  When  he  went  to  get  aboard,  it 
was  incumbent  on  him  to  display  all  the  caution  that  the 
circumstances  demanded.  If  the  plaintiff  delayed  going 
to  the  train  until,  by  going  straight  to  his  seat,  he  did  not 
have  time  to  get  seated,  and  he  saw  the  passenger  car, 
standing  al.'ne  or  with  other  cars,  was  detached  from  the 
rest  of  the  train,  and  he  made  no  effort  to  ascertain  the 
position  of  the  shifting  part  of  the  train,  and  if  he  had 
looked  up  the  track  he  could  have  seen  the  shifting  part 
approaching  at  such  a  rate  of  speed  as  to  make  it  likely 
there  would  be  a  jar  before  he  reached  his  seat,  then  he 
was  guilty  of  contributory  negligence  ;  or  if  he  did  see  the 
shifting  part  approaching  at  such  a  rate  of  speed  and  dis- 
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taiiee  as  to  make  a  jar  likely,  but  disregarded  it  and 
entered  the  car,  that  would  be  contributory  negligence, 
and  you  will  answer  the  issue  *  Yes.' 

"  If  the  train  was  at  the  usual  place  for  receiving  passen- 
gers, and  the  plaintiff  was  not  told  that  it  would  pull 
up  in  front  of  t!ie  station,  and  if  he  looked  up  the  track 
when  ten  steps  from  the  front  end  of  the  passenger  car, 
and  could  see  the  shifting  part  of  the  train,  and  then  pro- 
ceeded directly  to  the  rear  end  of  the  car  and  got  on,  he 
was  not  negligent  up  to  that  time,  and  if  he  was  not  neg- 
ligent after  entering  the  car,  and  was  not  intoxicated, 
then  he  was  not  negligent,  and  you  will  answer  the  4th 
issue  '  No.'  " 

The  defendants  e^ccepted  to  this  part  of  his  Honor's 
charge — the  last  sentence. 

"  The  plaintiff  was  required  to  find  a  seat  with  all  rea- 
sonable dispatch,  but  it  was  not  necessary  for  him,  if  he 
entered  the  car  rightfully,  to  take  the  first  seat  he  got  to, 
and  his  failure  to  do  so  was  not  negligence.  He  had  the 
right  to  select  such  seat  as  suited  him,  but  under  tlie  cir- 
cumstances it  was  his  duty  to  make  the  selection  promptly, 
but  the  law  required  nothing  unreasonable  or  unnatural. 
The  bare  failure  to  drop  into  the  seat  he  selected  as  soon 
as  he  got  to  it  would  not  be  negligence.  If  he  was  stand- 
ing, waiting  at  the  seat,  without  any  reason,  or  good  rea- 
son, for  so  doing,  as,  for  examyjle,  if,  when  he  got  to  the 
seat,  he  was  standing  up,  and  turned  around  to  siiivey  the 
ear,  that  he  might  gratify  his  curiosity,  then  he  was  neg- 
ligent, and  if  that  negligence  contributed  to  hie  injury, 
that  is,  if  the  injury  would  not  have  happened  but  for  such 
negligence  on  his  part,  you  will  answer  the  4th  issue 
'  Yes.' 

"  If,  however,  he  went  to  the  seat  he  selected,  with  his 
little  son  behind  him,  and  then  stopped  and  turned  to  let 
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his  Bon  pass  in  before  him,  he  was  not  guilty  of  negligence, 
and,  unless  he  was  negligent  in  other  respects,  yon  will 
answer  the  4th  issue  'No.'" 

The  defendants  excepted  to  this  portion  of  his  Honor's 
charge. 

"  Intoxication  is  not  of  itself  negligence.  To  be  negli- 
gence, it  must  have  been  one  of  the  proximate  causes  con- 
curring to  produce  injury.  If  you  believe  that  the  shock 
was  so  violent  that  it  would  have  thrown  the  plaintiff  to 
the  floor  any  way,  and  caused  the  injury  complained  of, 
even  if  he  had  not  taken  a  drink,  then  his  drinking,  even 
if  he  was  drunk,  was  not  such  negligence  as  would  be  a 
proximate  cause  of  the  injury,  and  you  will  answer  the 
4th  issue  'No,'  but  if  he  would  not  have  been  thrown 
down  and  received  the  injury  he  complained  of,  if  it  had 
not  been  for  the  fact  that  he  had  been  drinking,  then  hi? 
drinking  was  negligence,  for  otherwise  the  injury  would 
not  have  occurred,  and  you  will  answer  the  4th  issue 
'  Yes.' " 

The  court  fullv  arrayed  the  evidence  relied  upon  bv  the 
parties  in  supporting  their  contentions  on  the  issue  No.  4. 
There  was  a  verdict  in  favor  of  the  plaintiff. 

The  jury  answering  "  Yes"  to  issue  No.  2J,  "  Y'es  "  to 
issue  No.  3,  and  "No"  to  issue  No.  4,  both  defendants 
moved  for  a  new  trial  for  errors  assigned  in  refusing  to 
charge  the  jury  as  specially  requested  by  both  of  the  defend- 
ants, and  for  giving  special  instructions  asked  for  by  the 
plaintiff,  and  for  errors  in  judge's  charge  given  by  the 
court,  and  for  excluding  evidence  offered  by  the  defendants 
and  excluded  by  the  court,  and  excepted  to  on  the  trial, 
and  for  exceptions  to  issues  noted  on  the  trial. 

Motion  for  a  new  trial  was  overruled,  and  the  defend- 
ants excepted. 
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The  Lynchburg  &  Durham  Railroad  Company  moved 
for  judgment  non  obstante  veredicto. 

Motion  overruled.  The  defendant,  the  Lynchburg  & 
Durham  Railroad  Company,  excepted. 

Judgment  in  favor  of  plaintiff  for  $9,000,  interest  and 
cost,  to  which  the  defendants  excepted  and  appealed. 

Messrs .  R.  0.  Burton^  Jones  <&  Tillett  and  W.  W, 
Kitchen^  for  plaintiff. 

W.  A.  Guthrie^  for  defendants  (appellants). 

Avery,  J. :  There  was  no  error  in  refusing  to  submit 
the  issues  tendered  by  the  defendant.  Those  framed  by 
the  court  involved  the  only  questions  left  open  for  trial. 
Tillett  V.  Railroad^  115  N.  C,  662.  In  the  exercise  of  a 
sound  discretion  the  court  was  at  liberty  to  allow  the  jury 
to  pass  upon  the  specific  question  whether  the  plaintiff 
was  rightfully  on  the  car,  but  the  right  of  the  plaintiff  to 
board  the  car  must  have  been  proven  necessarily  in  order 
to  make  oMX.^  prima  facie  case  of  negligence  on  the  part 
of  the  defendant,  and  thus  all  of  the  controversy  still  left 
open  might  have  been  determined  by  means  of  the  two 
issues  involving  the  alleged  negligence  of  the  defendant 
and  contributory  negligence  on  the  part  of  the  plaintiff. 
What  is  negligence  is  a  question  of  law,  when  the  facts  are 
undisputed.  But  where  the  facts  are  controverted,  or 
more  than  one  inference  can  be  drawn  from  them,  it  is  the 
province  of  the  jury  to  pass  upon  an  issue  involving  it. 
Deans  v.  Railroad^  107  N.  C,  686.  A  mixed  question  is 
then  presented,  and  it  becomes  the  duty  of  the  judge,  at 
the  request  of  counsel,  to  tell  the  jury  how  to  apply  the 
law  of  negligence  to  the  various  phases  of  the  testimony, 
and  the  office  of  the  jury  to  make  the  application  of  the 
law,  as  given  by  the  court,  to  the  facts  as  found  by  them. 
118—66 
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They  determine  in  this  way,  by  their  reeponses  to  the  issues, 
whether  negligence  or  contributory  negligence  has  been 
shown.  When,  therefore,  the  witness  was  asked  to  state 
whether  a  car  was  coupled  in  a  negligent  manner,  the 
question  was  calculated  to  elicit  an  opinion  upon  one  of 
the  very  questions  which  the  jury  were  impaneled  to  decide, 
and  the  objection  to  its  competency  being  made  in  apt 
time  was  properly  sustained.  Smith  v.  Smith,  117  N.  C, 
326;    Wolf  V.  Arthur,  112  N.  C,  691. 

There  is  no  merit  in  the  exception  to  the  refusal  of  the 
court  by  means  of  an  additional  issue  to  re-open  the  ques- 
tion of  damages,  which  was  finally  settled  and  determined 
when  this  court  granted  a  new  trial  limited  virtually  to 
two  issues.  It  is  needless,  therefore,  to  discuss  the  point 
presented  by  counsel  on  the  argument.  It  was  not  error 
to  refuse  to  allow  defendant  to  show  in  diminution  of  dam- 
ages already  ascertained  by  a  verdict  that  the  permanent 
injury  to  plaintiflTs  eye-sight  was  due  to  his  failure  to  have, 
them  properly  treated  after  the  accident.  Such  questions 
could  only  be  considered  by  the  jury  in  arriving  at  the 
quantum  of  damage.  The  court  considered  on  the  former 
hearing  all  of  the  questions  then  presented,  and  determined 
to  settle  all  of  them  except  those  specifically  mentioned,  as 
they  are  empowered  to  do  under  the  recent  statute,  by  a 
2}er  curiam  judgement.  The  Court  would  have  settled  the 
\v;hole  case  by  such  judgment  had  a  new  trial  been  refused 
upon  every  issue,  and  its  ruling  would  have  concluded  the 
defendants  upon  all  points.  Although  the  judgment  left 
certain  questions  open  for  another  trial  to  the  extent  that 
the  verdict  was  undisturbed,  it  was  final — not  subject  to 
be  set  aside  by  any  subsequent  action  of  the  court  or  jury. 
We  must  assume,  if  we  had  no  actual  knowledge  of  the 
matter,  that  the  defendant  had  opportunity  on  a  former 
trial  to  present  to  the  jury   the  views   of  its  counsel  upon 
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the  question  of  permanent  injury,  and  that  this  Court,  upon 
reviewing  the  case  on  appeal  determined  that  as  to  that 
matter  it  had  no  reason  to  complain.  The  plaintiff  filed  a 
petition  to  rehear,  and  at  his  instance  the  per  curiam  was 
modified.  The  defendant  rested  on  its  oars,  and,  having 
done  so,  is  not  entitled  to  the  benefit  of  a  rehearing  on 
another  appeal  upon  questions  that  are  behind  us.  The 
defendant's  counsel  objected  to  the  introduction  of  the 
deposition  of  Dr.  Graham,  a  specialist,  in  which  he  gave 
his  opinion  as  an  expert  that  the  loss  of  eye-sight  had 
been  caused  by  the  injury  to  the  plaintiff's  head,  sustained 
by  reason  of  his  falling  in  the  car  ;  and  plaintiff's  counsel 
thereupon  withdrew  it,  presumably  upon  the  theory  that 
it  was  conceded  to  be  irrelevant  as  to  any  question  before 
the  iurv. 

The  question  whether  the  lessor  railway  company  is 
answerable  jointly  with  the  lessee  Company  operating  its 
road  for  the  injuries  due  to  the  negligence  of  the  latter, 
and  if  so,  what  was  the  extent  of  such  liability,  arose  in 
Logan  v.  Railroad^  116  N.  C,  940.  It  was  in  this  Court 
then  res  nova,  but  the  Court,  after  giving  the  matter 
involved  the  careful  consideration  which  it  deserved,  and 
upon  a  full  discussion  of  the  law,  delivered  an  opinion 
which  is  decisive  of  the  right  to  recover  against  the 
lessor  in  this  case.  We  find  in  the  argument  on  behalf 
of  the  defendant  no  reason  for  receding  from  the  position 
then  taken.  In  view  of  the  conflict  of  authority  in  other 
states,  this  Court  was  left  free  to  be  guided  rather  by  the 
weight  of  reason  than  by  the  number  of  precedents  in 
reaching  a  conclusion.  If,  as  already  stated,  it  was  the 
province  of  the  court  to  determine  whether  any  given  act 
was  evidence  of  a  want  of  ordinary  care,  and  if  the  loss  of 
control  over  a  train  by  engineer  and  brakeman,and  conse- 
quent injury  to  a  passenger,  was  due  to  a  failure  to   apply 
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brakes  in    time,    and   was  properly  held  by  the  court  to  be 
negligence,  it  wonld  have  been  superflnous  to  add  the  word 
"  negligent "  as  qualifying  "  failure  •'    and  it  was  not  an 
error  to  omit  it.     If  the  brakeman  failed  to  discharge  such 
a  duty  when  he  had  reasonable  ground  to  apprehend  that 
injury  would  result  from  such   omission,  he   was  clearly 
culpable,  and  the  defendant  companies   were    answerable 
for  any  injury  resulting  from  such   negligence.     Blue  v. 
Railroad^  116  N.  C,  955.     Where  the  injury  is  due  to  the 
negligent  omission  of  duty  by  a  brakeman,  it  is  not  a  mere 
accident,  and  the  objection  to  the  charge  that  it   made  no 
allowance  for  accident,  is  not  well  taken.     "  A  sudden,  vio- 
lent, unexpected  and  unnecessary  movement  of  a  passenger 
car  while  passengers  are  getting  on  it  at  a  proper  time  and 
place  is  negligence,"  because  those  who  permit  such  things 
to  be  done  when  they  have  power  to    prevent  it  by  using 
proper  precaution,  and  have  reason  to  apprehend  that  pas- 
sengers may  be  injured  thereby,  fail   to  exercise  the  care 
which  the  law  demands  as  a  duty  of  every  carrier  company 
that  contracts  for  the  safe   carriage  of  passengers.      It  is 
manifestly  a  want  of  ordinary  care  to  fail  to  apply  brakes 
to  a  moving  train,  when  the  discharge  of  so  simple  a  duty 
will  avert  all  danger  to  passengers,  that  might  result  from 
a  collision  of  cars,  and  the  omission   to   perform   it    may 
subject  them  to  peril.     If  the  injury   which   the  plaintiff 
sustained  might  have  been  averted  by  applying  the  brakes, 
and  was  a  natural  and  probable  consequence  of  the  omis- 
sion to  do  so,  the  law  imputes  it  to  the  carelessness  of  the 
Company  whose  servant   neglected   to  perform   that  duty 
(Pollock  on  Torts,  star  page,  463,)  and  holds  the  lessor  com- 
pany answerable  to  the  same   extent  as  though  the  lease 
had  never  been  made.     The  jury  must  have  found,  under 
the  instructions  of  the  court,  that  the  injury  was  due  to  a 
violent,  unnecessary  and   unexpected  collision   caused  by 
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the  failure  to  apply  the  brakes.  It  was  the  duty  of  the 
plaintiff  to  provide  by  proper  care  against  such  shock  as 
was  the  natural  and  probable  consequence  of  coupling  the 
cars  with  care,  but  the  law  did  not  require  him  to  rush  into 
the  very  first  seat  he  reached,  instead  of  one  a  little  further 
back  on  the  opposite  side,  even  though  he  knew  that  the 
train  was  about  to  be  coupled,  nor  did  it  hold  him  culpable 
for  failing  to  see  that  the  coupling  was  about  to  be  effected, 
when  he  might  have  seen  it  by  looking  up  the  road  as  he 
embarked  on  the  train.  He  had  a  right  to  assume,  and  to 
act  on  the  assumption,  that  the  servants  of  the  Company 
would  discharge  their  duty.  Russell  v.  Monroe^  116  N.  C, 
720.  Although  he  had  rheumatism  in  his  lower  limbs, 
he  was  not  negligent  in  holding  with  one  hand  by  the  back 
of  the  seat  which  he  selected,  till  his  little  child,  nine  years 
old,  could  pass  ahead  of  him,  for  fear  that  the  unusually 
rapid  running  of  the  engineer  or  the  failure  to  apply  brakes 
would  cause  an  unnecessarily  violent  shock.  Persons  who 
are  old  or  decrepit  are  not  more  culpable  for  failure  to 
provide  against  the  carelessness  of  those  whose  duty  it  is 
to  provide  for  their  safety  than  those  who  are  vigorous 
and  active.  All  alike  may  act  on  the  assumption  that  the 
servants  of  a  railroad  company,  whose  occupation  binds 
them  to  a  high  degree  of  diligence,  will  exercise  at  least 
ordinary  care  in  looking  after  the  safety  of  those  whom 
the  law  places  under  their  protection.  It  was  not  error  to 
refuse  to  instruct  the  jury  that  the  plaintiff  was  negligent 
in  carrying  in  his  arms  or  under  his  arms  two  bundles,  one 
of  which  was,  according  to  the  description  of  a  witness, 
about  as  large  as  a  hat,  and  another  a  little  smaller. 
Though  there  was  conflicting  evidence  from  some  of  defend- 
ant's witnesses,  there  was  abundant  testimony,  if  believed, 
to  warrant  the  jury  in  finding  that  the  cars  came  against 
each  other  violently — with   such  force  as  to  cause  a  crash 
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and  to  send  the  passenger  car  half  way  across  the  street,  or 
ten  or  fifteen  feet.  There  was  testimony  tending  to  show 
that  an  old  negro  man,  who  was  sitting  on  a  seat,  with  bis 
hands  resting  on  the  back  of  the  seat  in  front  of  him, 
was  thrown  by  the  collision  against  the  front  seat  iu  such  a 
way  as  to  make  his  nose  bleed.  Though  the  testimony  was 
conflicting,  the  jury  must  have  believed  that  the  servants 
of  the  Company  failed  to  control  the  train  and  carelessly, 
because  unnecessarily,  permitted  the  cars  to  come  together 
with  unusual  and  unexpected  violence.  Under  such  cir- 
cumstances, railroad  companies  cannot  escape  responsibil- 
ity by  showing  that  an  infirm  person  failed  to  settle  down 
in  the  first  seat  reached,  or  encumbered  himself  with 
bundles  or  the  care  of  children  so  as  to  impede  his  move- 
ments. 

Whether  the  plaintiff  bought  his  ticket  before  or  after 
the  accident,  it  is  not  denied  that  he  got  upon  the  ear 
for  the  purpose  of  taking  passage  on  it,  and  that  he 
did  pay  his  fare  subsequently.  He  was  therefore,  in  any 
aspect  of  the  evidence,  a  passenger.  See  authorities  cited 
in  Daniel  v.  liailroad^  117  N.  C,  592.  The  plaintiff 
hoarded  the  train  while  other  passengers  were  getting  on, 
and  at  a  plkce  where  the  company  was  accustomed  to 
receive  them,  and  had  a  right  to  receive  them.  Browne 
V.  Railroad^  108  N.  C,  34.  There  was  no  complaint 
that  the  question  whether  the  plaintiff  was  warned  to 
wait  till  the  car  should  be  drawn  up  in  front  of  the  sta- 
tion, was  not  properly  left  to  the  jury  on  the  last  trial. 
A  careful  review  of  the  whole  statement  shows  that  there 
was  no  error,  and  the  judgment  is  therefore  affirmed. 

Affirmed. 
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GEORGE  W.  HINSHAW  v.  RALEIGH  &  AUGUSTA  AIR  LINE 

R.  R.  CO. 

Negligence  and  Contributory  Negligence — Passenger  Obey- 
ing Conductor —  When  Negligence  is  Pure  Question  of 
Law^  and  When  Not — Rule  of  the  "  Prudent  Man  " — 
Errors  Cured  by  Verdict. 

1.  A  passeuger  who  gets  off  of  a  railroad  car  in  obedience  to  direc- 

tions from  the  conductor  is  not  gailty  of  contributory  negli- 
gence, unless  the  danger  in  getting  off  at  that  place  and  time 
is  so  apparent  as  to  deter  a  man  of  ordinary  prudence  from 
so  doing. 

2.  The  fact  that  a  passenger,  who  was  injured  by  getting  off  a  car 

in  obedience  to  directions  frpm  the  conductor,  ^'  thought  it  a 
bad  place  and  dangerous  to  get  out  at,^^  does  not  render  him 
guilty  of  contributory  negligence  per  se, 

8.  To  constitute  contributory  negligence  in  a  passenger,  after  hav- 
ing been  told  by  the  conductor  of  a  train  to  get  off,  the 
danger  attendant  upon  his  obedience  to  such  directions 
must  be  not  only  apparent  but  ^rea^— more  c^iances  against 
a  safe  exit  than  there  are  in  favor  of  it. 

4.  While  negligence  and  contributory  negligence  are  questions  of 

law  to  be  determined  by  the  court  without  a  submission  to 
the  jury,  yet  this  is  not  always  to  be  done.  If  the* re  is  no 
disputed  fict  arising  from  the  evidence,  and  no  dispute  as 
to  the  truth  of  the  evidence,  and  but  one  conclusion  can  be 
deduced  from  it,  then  the  court  should  decide  the  question 
as  upon  demurrer,  special  verdict  or  case  agreed.  But  where 
these  conditions  do  not  exist,  or  it  depends  upon  how  a  party 
acted  or  did  a  thing,  or  for  what  reason  he  did  it,  or  what 
purpose  he  had  in  doing  it,  a  question  for  the  jury  is  pre- 
sented. 

5.  The  expressions  in  Emry  v.  R.  R.,  109  N.  C,  589,   and  in  other 

recent  opinions  of  this  Court,  at  variance  with  the  rule  of 
*'  the  prudent  man,''  are  overruled. 

6.  Where  a  case  arises  which  the  judge  should  decide  upon  the 

evidence,  without  submitting  it  to  the  jury,  but  he  does  sub- 
mit it  to  the  jury,  and  their  verdict  accords  with  what  the 
judge  should  have  decided,  the  verdict  cures  the  error. 


V 
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Civil  aotion,  tried  before  Brown, «/.,  at  December  Terra, 
1895,  of  Forsyth  Superior  Court. 

4 

There  was  a  verdict  and  judgment  for  $6,000,  in  favor 
of  plaintiff.     Defendant  appealed. 

The  facts  are  sufficiently  set  out  in  the  opinion  of  Judge 

FURCHES. 

Messrs.  Watson  <&  Buxton  and  Oltnn  cfe  Manly^  for 
plaintiff. 

Messrs,  McRae  cfc  Day  and  James  B,  Batchelor^  for 
defendant  (appellant). 

FuRCHES,  J. :  The  plaintiff  was  a  passenger  on  defend- 
ant's road  from  Pittsboro  to.  Raleigh,  and  it  was  necessary 
to  change  cars  at  Moncnre.  On  the  approach  to  Moncure, 
the  car,  in  which  the  plaintiff  was,  stopped  on  a  curved 
embankment,  about  three  hundred  yards  from  the  platform 
at  the  station.  Here  the  conductor  told  the  passengers  to 
get  off,  which  they  did,  at  the  rear  end  of  the  car — the  other 
passengers  going  in  advance  of  plaintiff.  It  was  about  six 
feet  from  the  bottom  of  the  ditch  on  the  side  of  the  road  to 
the  top  of  the  embankment,  and  two  or  three  feet  from  the 
top  of  the  embankment  to  the  platform  of  the  car.  The 
embankment  was  a  little  wider  than  the  cross-ties  were  long, 
and  the  car,  being  on  a  curve,  caused  one^side  of  the  platform 
of  the  car  to  be  a  little  higher  than  the  other.  The  plaint- 
iff then  weighed  about  two  hundred  and  thirty  pounds,  had 
a  small  valise  in  iiis  hand,  and  as  he  went  to  leave  the  plat- 
form of  the  car  he  took  hold  of  the  guard  with  his  right 
hand  and  stepped  on  the  top  step,  which  sprang,  and  be 
fell,  his  hold  on  the  guard  broke,  and  he  went  to  the  bot- 
tom of  the  ditch,  and  received  the  injury  of  which  he  com- 
plains. Plaintiff  saw  the  Raleigh  train  at  the  station 
when  the  train  he  was  in  stopped. 
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On  cross-examination  the  plaintiff  was  asked,  "  Why 
did  you  get  out  then  ?"  Ans.,  "  Because  the  conductor 
told  me  to  get  out  there;  otherwise,  I  would  have  had  to 
stay  in  the  car  all  day.  I  had  to  do  one  or  the  other."  He 
was  then  asked,  "  Would  you  obey  the  conductor  if  he  told 
you  to  jump  out  and  kill  yourself,  or  risk  seriously  hurt- 
ing yourself?  "  Ans.,  "  I  would  not  if  I  thought  I  was 
going  to  kill  myself  or  seriously  hurt  myself"  Again 
plaintiff  was  asked,  "  Why  did  you  then  get  out,  if  you 
thought  it  was  dangerous  ?  "  Ans.,  "  I  had  to  get  out 
as  the  conductor  directed  me  to  do,  or  to  remain  in  the  car 
and  miss  the  Raleigh  train  then  at  Moncure  depot.  I 
saw  Judge  Bryau,  Mr.  London,  Judge  Womack  and  others 
get  off  ahead  of  me  at  the  same  place.  I  put  on  my  over- 
coat and  followed.  I  did  not  see  or  hear  any  one  else 
fall." 

The  following  issues  were  submitted  without  objec- 
tion : 

"  1.  Was  the  plaintiff  injured  by  the  negligence  of 
defendant  ?     Ans.,  '  Yes.' 

"  2.  Did  plaintiff  by  his  own  negligence  contribute  to 
his  injury  ?     Ans.,  '  No.' 

"3.  What  damage  has  plaintiff  sustained  by  the  negli- 
gence of  defendant,  if  any  i     Ans.,  '  $6,000.'  " 

Without  copying  the  seventeen  prayers  for  special 
instructions,  we  will  state  the  parts  of  them  sufficient  to 
present  the  questions  raised  by  the  assignments  of  error 
contained  in  the  case  on  appeal.  The  assignments  of  error 
are  as  follows : 

"  1.  For  refusal  of  the  court  to  charge  the  jury  that 
upon  the  plaintiff's  own  testimony  there  was  contributory 
negligence. 

'*  2.  Failure  to  give  the  prayers  of  defendant  relating 
to  the  second  issue. 
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"  3.  Errors  in  the  charge  of  the  court  hereinbefore  spec- 
ified and  duly  excepted  to." 

The  defendant's  prayers  for  instmctions  are  as  follows  : 

"  1.  That,  when  the  facts  are  proved  or  admitted,  then 
the  question  of  negligence  is  a  question  of  law  for  the 
court. 

"  2.  When  the  facts  are  not  admitted,  and  the  evidence 
is  conflicting,  then  it  must  be  left  to  the  jury  with  proper 
instructions  from  the  court. 

"  3.  That  the  evidence  of  plaintiff  shows  that  he  saw 
and  knew  the  danger  which  he  incurred  by  getting  off  the 
train  at  the  place  mentioned  by  him,  and  the  plaintiflT 
having  voluntarily  placed  himself  in  a  position  of  danger, 
he  cannot  recover  in  this  action. 

"  4.  That  the  evidence  of  plaintiff  shows  that  he  was 
negligent,  and  that  his  negligence  contributed  to  his 
injury,  and  he  cannot  recover." 

The  court  did  not  give  these  instructions  in  the  form  in 
which  they  were  asked,  but  instructed  the  jury  as  follows  : 

"  If  the  car  stopped  at  the  place  where  Hinshaw  said  it 
was,  and  the  conductor  told  the  passengers  to  get  off,  and 
the  danger  in  alighting  from  the  car  at  that  place  was  so 
obvious  that  a  nmn  of  ordinary  prudence  and  caution 
would  not  have  attempted  to  get  off  there,  then  it  was 
contributory  negligence,  and  if  yon  draw  that  conclusion 
from  the  evidence,  you  will  answer  the  second  issue 
'  Yes.'  If  the  danger  was  not  so  obvious  and  apparent 
as  to  deter  a  man  of  ordinary  prudence,  then  it  is  not  con- 
tributory negligence  and  you  will  answer  the  second  issue 
'  No.'  "     Defendant  excepted. 

Again  the  court  charged  :  *'  It  was  the  duty  of  plaintiff 
to  use  ordinary  care  and  caution  to  avoid  danger  and  pre- 
vent injury  to  himself,  especially  as  he  testified  he  saw  it 
was  dangerous ;  and  if  by   ordinary   care   he   could,    after 
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seeing  danger,  have  avoided  it,  he  should  have  done  so; 
and  if  under  such  circumstances  he  failed  to  exercise 
ordiijary  care,  it  is  contributory  negligence;  and  if  you 
draw  that  conclusion  from  the  evidence,  vou  should 
answer  the  second  issue  *  Yes.'  "  Defendant  excepted,  a^id 
contends  that  the  charge  as  given  did  not  give  the  special 
prayers  in  substance,  and  is  erroneous. 

It  will  be  perceived  that  the  exceptions  and  assign- 
ments oi  error  laise  no  question  as  to  the  correctness  of 
the  charge  and  the  finding  of  the  jury  that  the  plaintiflfs 
injury  was  caused  by  the  negligence  of  the  defendant. 
But  the  contention  is  that  there  is  error  in  the  instruc- 
tions upon  the  contributory  negligence  of  the  plaintiff; 
that  the  only  evidence  as  to  contributory  negligence  is 
that  contained  in  the  cross-examination  of  plaintiff, 
quoted  above.  Defendant  contended  that  this  made  it  a 
question  of  law,  and  the  court  erred  in  not  so  charging; 
and,  of  course,  in  not  charging  that  it  was  contributory 
negligence  for  the  plaintiff  to  leave  the  car  when  he  did, 
as 'he  admitted  that  "  he  thought  it  a  bad  place  and  dan- 
gerous to  gel  out  at ;  "  that  the  court  erred  in  leaving  the 
question  of  contributory  negligence  to  the  jury,  and  the 
jury  had  returned  an  erroneous  verdict. 

The  question  as  to  whetJier  negligence  and  contributory 
negligence  are  questions- of  law  to  be  decided  by  the  court, 
or  questions  of  law  and  fact  to  be  submitted  to  the  jury 
under  proper  instructions  from  the  court,  has  been  so 
thoroughly  discussed  by  this  Court  in  recent  decisions,  it 
would  seem  that  a  lengthy  consideration  of  the  subject  in 
this  opinion  would  not  be  necessary.  It  seems  to  be  set- 
tled by  the  adjudications  in  this  State  that  negligence  and 
contributory  negligence  are  questions  of  law,  and  in  some 
cases  should  be  decided  by  the  judge.  And  we  are  of  the 
opinion  that  this  is  one  of  the  cases  where  the  judge  might 
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have  done  so.  The  defendant  offered  no  evidence  of  con- 
tributory negligence,  except  that  contained  in  the  cross- 
•examination  of  plaintiff.  And  the  only  thing  relied  upon 
by  the  learned  counsel  for  defendant,  in  the  argument 
here,  is  the  statement  of  plaintiff  "that  he  thought  it  a 
bad  place  and  dangerous  to  get  out  at."  In  our  opinion 
this  does  not  constitute  contributory  negligence  under  the 
•circumstances  in  this  case.  The  car  had  stopped;  the 
plaintiff's  train  to  Raleigh  was  then  standing  at  the  station, 
three  hundred  yards  off;  the  plaintiff  was  to  get  off  there 
or  be  left;  the  conductor  told  him  to  get  off,  and  he  saw 
other  passengers  getting  off  at  the  place  he  attempted  to 
get  off.  What  was  he  to  do — remain  in  the  car  and  miss 
his  connection  with  the  train  to  Raleigh,  or  to  obey  the 
■conductor  and  take  his  chances  of  getting  off  without  dam- 
age? The  plaintiff  thought  "  it  a  bad  place,  and  danger- 
ous to  get  out  at ;  "  but  how  dangerous?  It  may  be  said 
with  truth  that  there  is  some  danger  in  getting  off  the 
cars  at  any  place.  This  danger,  when  the  defendant  is  in 
no  fault,  the  passenger  takes  upon  himself.  Here  it*  is 
admitted,  or  found  as  a  fact  and  not  appealed  from,  that 
the  defendant  was  in  fault  and  plaintiff  was  injured  by  its 
negligence.  And  it  is  admitted  that  the  danger  was 
greater  than  it  would  ha'^e  been  if  the  defendant  had  not 
been  in  fault,  and  had  pulled  its  ear  up  to  the  platform  at 
Moncnre.  But  it  is  not  admitted  that  plaintiff's  under- 
taking to  get  off  defendant's  car,  under  the  circumstances 
in  this  case,  constituted  contributory  negligence. 

There  are  degrees  of  danger,  slight,  great  and  imminent. 
To  constitute  contributory  negligence  in  the  plaintiff,  after 
having  been  told  by  the  conductor  to  get  off,  the  danger 
must  be  not  only  apparent  but  great — more  chances 
-against  a  safe  exit  than  there  are  in  favor  of  it. 

In  Lamheth  v.  Railroad^  ^Q    N.  C,  494,  the  plaintiff's 


N.  C]  FEBRUARY  TERM,  1896.  105a 


HiNSHAw  V,  Railroad. 


intestate  was  killed  by  jumping  off  defendant's  train 
while  moving  at  a  rate  of  from  2  to  4  miles  an  hour.  And 
the  question  was  whether  this  was  contributory  negli- 
gence, which  the  court  answered  as  follows:  "Ordinary 
care  in  this  case  is  that  degree  of  care  which  may  have^ 
been  reasonably  expected  from  a  sensible  person  in  the 
situation  of  the  intestate.  He  had  a  right  to  expect  that 
defendant  had  employed  a  skillful  and  prudent  conductor^ 
who  would  not  expose  passengers  to  dangerous  risks,  and 
who  had  experience  and  knowledge  in  his  business  suffi- 
cient to  correctly  advise  and  direct  passengers  as  to  the 
proper  time  and  manner  of  alighting  safely  from  the  train.. 
If  the  intestate,  without  any  direction  from  the  con- 
ductor, voluntarily  incurred  danger  by  jumping  off  the 
train  while  in  motion,  the  plaintiff  is  not  entitled  to- 
recover.  If  the  motion  of  the  train  was  so  slow  that  the 
danger  of  jumping  off  would  not  be  apparent  to  a  reason- 
able person,  and  the  intestate  acted  under  instructions  of 
the  manager  of  this  train,  then  the  resulting  injury  was 
not  caused  by  contributory  negligence  or  a  want  of  ordi- 
nary care."  This  case  was  decided  by  this  Court  a  quarter 
of  a  century  at<o,  in  which  a  rule  so  just  and  so  reasonable 
is  declared  that  we  have  no  hesitation  in  applying  it  to 
the  case  now  under  consideration,  and  it  fully  sustains 
the  position  that  plaintiff  was  not  guilty  of  contributory 
negligence.  Watkins  v.  Hailroad,  116  N.  C,  961,  and 
Burgin  v.  Railroad^  115  N.  C,  673,  are  to  the  same  effect. 
While  we  hold  that  negligence  and  contributory  negli- 
gence are  questions  of  law  which  may  be  determined  by 
the  court,  without  a  submission  to  the  jury  in  some  cases,.^ 
we  must  not  be  understood  as  holding  that  this  should 
always  be  done.  What  is  a  contract  is  a  question  of  law 
for  the  court.  But  if  the  contract  is  disputed  this  makes 
a  question  of  fact  for  the  jury.     If  the  execution   of  the 
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contract  is  not  denied,  but  fraud,  incapacity  or  duress  are 
alleged  and  denied,  the  case  must  go  to  the  jury.  And  so 
with  negligence  or  contributory  negligence.  If  tliere  is 
no  disputed  fact  arising  from  the  evidence,  and  no  dispute 
as  to  the  truth  of  the  evidence,  and  but  one  conclusion  or 
inference  can  be  deduced  from  it,  then  the  court  should 
decide  the  question  as  upon  demurrer,  special  verdict,  or 
as  upon  an  agreed  case.  But  where  it  depends  upon  how 
a  party  acted  or  did  a  thing,  or  for  what  reason  he  did  it, 
or  what  purpose  he  had  in  doing  it,  a  question  for  the  jury 
is  presented.  To  illustrate  :  Suppose  the  conductor  in  this 
case  had  not  told  the  plaintiff  to  get  off  (for  that  is  the 
point  upon  which  the  case  is  made  to  turn  ;)  the  plaintiff 
had  undertaken  to  get  off  and  in  doing  so  got  hurt,  and 
the  defendant  had  contended  that  the  plaintiff  did  not  act 
prudently  in  doing  so  ;  that  he  went  too  fast ;  that  he  threw 
his  weight  too  heavily  on  the  upper  step,  which  caused  it 
to  spring,  and  the  injury  was  caused  by  the  imprudence  or 
negligence  of  plaintiff  in  this  way — the  evidence  being 
undisputed,  would  it  be  the  duty  of  the  court  to  find  these 
facts  or  conclusions  resulting  from  the  facts?  We  think 
not,  and  yet  negligence  and  contributory  negligence  are 
questions  of  law,  whether  the  case  is  submitted  to  the  jury 
or  not.  It  does  not  change  the  question  of  law  that  the 
case  is  submitted  to  the  jury.  It  is  as  much  the  duty  of 
the  court  to  decide  and  instruct  the  jury  as  to  what  the  law 
is  as  it  is  his  duty  to  decide  the  law  when  it  is  not  submit- 
ted to  thejury.  The  province  of  the  judge  and  of  the  jury 
are  distinct  ;  the  judge  is  to  declare  the  law  and  the  jury 
.are  to  find  the  facts,  the  inferences  and  conclusions  arising 
from  the  facts,  whe.re  inferences  and  intentions  are  neces- 
sary to  be  found,  and  to  apply  them  to  the  law  as  declared 
by  the  judge. 

Negligence  is  the  opposite  of  prudence  ;  they  and  many 
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other  wordB  can  only  be  understood  by  comparison  and  con- 
trast— like  height  and  size.  You  say  a  man  is  tall,  and  you 
mean  by  this  that  he  is  taller  than  men  generally  are.  You 
say  a  man  is  large  and  you  mean  that  he  is  larger  than  the 
average  man.  So  when  you  say  a  man  is  negligent,  you 
mean  that  he  is  not  as  prudent  as  men  generally  are.  When 
you  speak  of  a  negligent  act  of  a  party,  you  compare  that  act 
in  3'onr  mind  with  what  a  prudent  man  would  have  done 
under  the  same  or  similar  circumstances.  So,  a  court  or 
jury,  in  passing  on  the  question  of  prudence  or  negligence, 
has  necessarily  to  compare  the  act  or  conduct  with  that  of 
the  ideal  prudent  man.  Shearman  &  Red.  on  Neg.,  Sec. 
519.  We  do  not  mean  to  say  that  there  are  not  cases 
where  the  negligence  is  so  apparent  thdt  it  is  the  duty 
of  the  court  to  pronounce  it  negligence,  as  it  is  the  duty 
of  the  court  in  many  instances  to  pronounce  a  transaction 
fraudulent.  But  still,  the  law  of  negligence  is  based  upon 
the  law  of  comparison. 

If  the  doctrine  of  negligence  is  based  on  the  idea  of  com- 
parison, why  should  it  be  improper  for  the  court  to  give  this 
rule  to  the  jury  by  w^hich  they  may  determine  the  ques- 
tion of  fact,  as  well  as  of  law,  whether  the  party  has  been 
guilty  of  negligence  or  not  ?  This  was  the  practice  at 
nisi  prius  for  many  years,  and  until  recently. 

There  are  expressions  to  be  found  in  Emry  v.  Railroad^ 
109  N.  C,  586,  and  in  other  recent  opinions  of  this  Court, 
which  are  not  in  harmony  with  the  views  here  expressed. 
Bnt  it  is  more  a  rule  of  practice  than  of  law,  or,  at  least,  it 
is  not  a  rule  affecting  property  rights.  And  we  think  these 
recent  expressions  as  to  this  rule  are  at  variance  with  ear- 
lier opinions,  the  text  writers,  and  adjudications  of  many 
of  the  other  states  of  the  Union,  and  such  opinions  as  are 
in  conflict  with  this  opinion  are  overruled.  Therefore,  we 
conclude  that,  if  this  was  a  case   which  should   have  been 
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submitted  to  the  jury,  there  was  no  error  committed  by  the 
court  in  the  instructions  given,  and  none  in  refusing  to 
give  those  asked  for.  And,  if  it  is  a  case  the  judge  should 
have  decided  without  submitting  it  to  a  jury,  he  should 
have  decided  it  as  the  jury  did,  and  the  verdict  cures  the 
error,  if  there  was  any.  Vincent  v,  Corbin,  85  N.  C,  108; 
Thornhtirgh  v.  Mastin^  93  N.  C,  258;  Glenn  v.  Railroad^ 
63  N.  C,  510.     The  judgment  must  be  affirmed. 

Affirmed. 


CALVIN  WOOD  V.  SOUTHERN  RAILWAY  COMPANY. 

Case  on  Apyeal — Certiorari — Limiting  Carrier^s  Liahil- 
ity —  Waiver  of  Conditions  in  a  Contract — The  Code^ 
Section  412  (2). 

1.  A  case  on  appeal  which  states  the  usual  formal  parts  and  adds, 

**  Here  the  clerk  will  copy  the  evidence,"  or  **  judge^s  notes," 
is  sufficient,  although  it  is  a  better  practice  to  make  oat  a 
case  with  more  care,  and  to  set  out  the  evidence  more  fully 
than  the  judge^s  notes,  taken  in  the  hurry  of  a  trial, 
usually  do. 

2.  The  Code^  Sec.  412  (2)  requires  the  judge,  where  there  is  an  appeal, 

to  file  his  notes  of  the  evidence,  or  so  much  thereof  as  shall 
be  necessary  to  present  the  exceptions  of  the  appellant. 

3.  A  case  on  appeal,  after  stating  the  formal  parts,  added,   "Here 

the  clerk  will  copy  the  judge* 8  notes. ^"^  The  copy  of  the  case 
served  on  appellee  changed  this  to  "  Here  the  clerk  will  copy 
the  evidence.^''    This  variance  held  immaterial. 
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4.  Where  a  certiorari  is  moved  for^upon  suggestion  of  a  diminu- 

tion of  the  record,  and  it  sufficiently  appears  to  the  Court 
that  the  matter  which  would  be  certified  in  obedience  to  the 
writ  is  already  substantially  before  the  Court,  the  writ  will 
be  denied. 

5.  A  common  carrier  may  limit  his  liability  as  such  by  reasonable 

stipulations  in  a  special  contract  made  upon  sufficient  con- 
sideration. But,  as  such  limitations  are  restrictions  upon 
common -law  rights,  they  are  not  favored  by  the  law  and 
must  be  reasonable  to  be  valid. 

6.  A  stipulation  may  be  part  of  a  contract  but  not  a  part  of  the 

obligation  of  the  contract. 

7.  A  condition  precedent,  in  a  contract  of  carriage  or  bill  of  lad- 

ing, to  the  effect  that  a  shipper  must  give  written  notice  of 
any  claim  for  damages,  to  the  carrier's  agent  before  remov- 
ing the  freight  from  place  of  destination,  is  waived  by  such 
agent's  assurance  to  the  shipper  that  he  need  not  sue  the 
carrier  as  he  would  be  paid  for  the  damages  he  claimed  and 
of  which  he  had  given  oral  notice  to  such  agent. 

8.  While  a  stipulation  in  a  bill  of  lading,  to  the  effect  that  a  ship- 

per shall  give  written  notice  of  damages  claimed  before 
removing  freight,  is  reasonable,  and  it  is  best  that  such  stip- 
ulations should  be  always  literally  complied  with,  still  the 
want  of  a  literal  compliance  will  not  defeat  the  shipper^s 
claim  for  damages  in  all  cases,  but  the  courts  will  look  to  see 
if,  in  the  case  before  it,  there  has  been  a  substantial  compli- 
ance with,  or  waiver  of,  the  stipulations,  and  whether  the 
carrier  has  in  fact  been  put  to  a  disadvantage  by  the  ship- 
per's failure  to  strictly  comply  with  the  stipulation. 

This  was  a  civil  action,  brought  by  the  plaintiff,  Calvin 
Wood,  against  the  defendants,  the  Southern  Railway  Com- 
pany, for  the  recovery  of  damages  for  alleged  injuries  to 
certain  live  stock,  viz. :  eighty-seven  head  of  yearling  cattle 
while  being  transported  in  its  care  from  Marion,  N.  C,  to 
Cnlpepper,  Va.,  tried  before  his  Honor,  H.  R,  Bryan^ 
Jxidge^  at  Fall  Term,  1895,  of  Mitchell  Superior  Court. 

The  cattle  were  shipped  under  a  special  contract  or  bill 
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of  lading,  which,  among  other  things,  contained  the  follow- 
ing clauses : 

"  That  whereas,  The  Southern  Railway  Company  and 
connecting  lines  transport  live  otock  only  at  certain  tariff 
rates,  except  when  in  consideration  of  a  reduced  rate  the 
owner  and  shipper  assume  certain  risks  specified  below: 
Now,  in  consideration  of  said  railroads  agreeing  to  trans- 
port the  above  described  live  stock  at  the  reduced  rate  of 
$75  per  car-load,  20,000  pounds,  to  Culpepper,  Va.,  and  a 
free  passage  to  the  owner  or  his  agent  on  the  train  with  the 
stock  (if  shipped  in  car-load  quantities),  the  said  owner 
and  shipper  does  hereby  assume  and  release  the  said  rail- 
road from  all  injuries,  loss  and  damage  or  depreciation 
which  the  animal  or  animals,  or  either  of  them,  may 
suffer  in  consequence  of  either  of  them  being  weak, 
or  escaping,  or  injuring  itself  or  themselves,  or  each  other; 
or  in  consequence  of  overloading,  heat,  suffocation,  fright, 
viciousness,  and  from  all  other  damages  incidental  to  rail- 
road transportation,  which  shall  not  have  been  caused  by 
the  fraud  or  gross  negligence  of  the  railroad  companies." 

"And  it  is  further  agreed  that,  as  a  condition  precedent 
to  the  right  of  the  owner  and  shipper  to  recover  any  dam- 
ages for  any  loss  or  injury  to  said  live  stock,  he  will  give 
notice  in  writing  of  his  claim  therefor  to  the  agent  of  the 
railroad  company  actually  delivering  said  stock  to  him, 
whether  at  the  point  of  destination  or  at  any  intermediate 
point  where  the  same  may  be  actually  delivered,  before 
said  stock  is  removed  from  the  place  of  destination  above 
mentioned,  or  from  the  place  of  delivery  of  the  same,  and 
l)efore  said  stock  is  intermingled  with  other  stock." 

The  plaintiff  was  examined  as  a  witness  on  his  own  be- 
half and  testified  that  he  shipped  cattle  by  the  defend- 
ant's   railroad,    about    February    6,    1895,  from   Marion, 
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North  Carolina,  to  Culpepper,  Virginia.  They  should 
have  reached  their  destination  within  tweaty-four  hours 
from  time  of  shipment. 

That  upon  reaching  Culpepper  some  of  the  cattle  were 
dead  from  starvation,  exposure  and  confinement,  and  the 
rest  in  bad  condition. 

When  the  cattle  arrived  at  Culpepper  the  plaintiff  gave 
oral  notice  to  the  defendant's  agent,  who  was  the  person 
named  in  the  bill  of  lading  as  the  proper  agent  to  be  noti- 
fied of  a  claim  for  damages.  This  oral  notice  was  given 
at  the  time  the  cattle  were  delivered  to  plaintiff  by  the 
defendant's  agent.  At  the  time  of  the  notice  the  defend- 
ant's agent  told  plaintiff  not  to  sue  defendant,  and  insisted 
that  plaintiff  could  get  his  damages  from  defendant  with- 
out a  suit. 

Plaintiff  also  testified  as  to  the  amount  of  damage  or 
loss  he  sustained. 

The  plaintiff  then  offered  in  evidence  the  contract  and 
bill  of  lading  and  bill  of  expenses  and  rested  his  case. 

His  Honor,  Judge  Bryan^  intimated  that  the  plaintiff 
was  not  entitled  to  recover  upon  his  own  showing,  the 
proof  failing  to  show  that  plaintiff  had  given  notice  in 
writing  as  provided  in  said  contract. 

The  plaintiff  insisted  that  the  conduct  and  declarations 
of  the  defendant's  agent  at  Culpepper  to  the  effect  "that 
the  defendant  company  would  pay  the  damages  without 
suit  against  the  company  "  relieved  the  plaintiff  from  the 
obligation  resting  upon  him  to  serve  the  notice  stipulated 
for  in  the  contract. 

The  pl&intiff  further  insisted  that  the  evidence  showed 
such  gross  negligence  upon  the  part  of  the  defendant  that 
it  could  not  by  contract  provide  against  it. 

His  Honor  still  intimating  that  the  plaintiff  could  not 
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recover,  the  plaintiff  submitted  to  a  non-snit  and  appealed 
to  the  Supreme  Court. 

Messrs,  Battle  d;  Mordecai,  for  plaintiff  (appellant). 
Messrs,  6.  F,  Bason  and  A.  B.  Andrews^  Jr.j  for  defend- 
ants. 

FuRCHES,  J.  :*  There  has  not  been  that  care  in  prepar- 
ing this  case  on  appeal  that  there  should  have  been.  And 
the  first  matter  we  are  troubled  with  is  an  objection  to  the 
record  and  an  application  for  sl  \vr\t  o{  certiorari.  The 
case  served  on  defendant  was  very  short,  consisting  of  that 
part  of  the  case  embraced  in  the  first  paragraph  of  the 
case,  down  to  the  words  ("judges  notes  ").  The  copy  pre- 
pared by  appellant  and  served  on  appellee  did  not  contain 
this  expression,  ("judge's  notes")  but  instead  of  this,  con- 
tained this,  "  Here  clerk  will  copy  evidence." 

The  only  evidence  introduced  was  the  written  contract 
or  bill  of  lading,  and  the  testimony  of  the  plaintiff,  Calvin 
Wood.  And  the  only  means  the  clerk  had  of  knowing 
what  Calvin  Wood's  evidence  was  was  the  judge's  notes, 
taken  on  the  trial  and  filed  with  the  clerk. 

It  was  admitted  by  defendant,  if  plaintiff's  case  on  apt)eal 
had  said,  "  the  clerk  will  copy  the  judge's  notes  of  Calvin 
Wood's  evidence,"  that  would  have  been  sufficient. 

The  Code,  Section  412  (2),  requires  the  judge,  in  case  of 
appeal,  to  file  his  notes  of  the  evidence,  or  so  much  thereof 
as  shall  be  necessary  to  present  the  exception.  And  this 
being  a  submission  to  a  non-suit,  upon  an  intimation  of 
the  court  that  plaintiff'  was  not  entitled  to  recoNier,  upon 
all  the  evidence,  it  was  necessary  that  the  court  should 
file  with  the  clerk  all  the  notes  of  evidence  taken  before 
him,  which  it  seems  he  did.  It  was  not  contended  that 
the  judge's   notes    were  injproperly  or  incorrectly  copied, 
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if  it  was  proper  to  copy  them  at  all.  Nor  was  it 
claimed  there  was  any  other  evidence  or  notes  of  evi- 
dence introduced  on  the  trial,  except  what  appeared  in  the 
transcript  of  record,  as  made  uut  and  certified  to  this  Court. 
This  being  so,  there  was  no  purpose  to  be  served  by  a 
certioj^arL  If  it  issued,  there  was  nothing  for  it  to  bring 
back,  except  what  is  already  here.  So,  the  motion  for  a 
certiorari  is  denied,  and  the  question  is,  whether  the  case 
as  made  out  and  served  on  defendant  is  sufficient  to 
authorize  the  clerk  to  copy  the  judge's  notes  of  the  evi- 
dence, as  a  part  of  the  case  on  appeal.  And  we  are  of  the 
opinion  it  was.  There  is  no  substantial  difference,  that 
we  can  see,  between  saying  "  the  clerk  will  here  copy  the 
evidence  of  Calvin  Wood,"  and  saying  that  "here  the  clerk 
will  copy  the  judge's  notes  of  the  evidence  of  Calvin 
Wood,"  when  the  la\V  had  required  these  notes  to  be  filed 
for  the  benefit  of  the  appellant,  and  there  was  no  other 
record  of  this  evidence.  It  is  true,  as  we  have  said,  it 
would  have  been  better  if  the  case  had  been  made  out 
with  more  care,  and  the  evidence  set"  out  more  fully  than 
the  judge's  notes,  taken  in  the  hurry  of  the  trial,  show  it 
to  be.  And  this  neglect  has  probably  produced,  to  some 
extent,  the  trouble  we  have  had  in  considering  this  appeal. 
But  be  this  as  it  may,  we  consider  it  our  duty  to  treat 
this  evidence  as  a  part  of  the  case  on  appeal,  and  to 
determine  upon  the  record,  as  certified  to  us,  whether  the 
plaintiff  is  entitled  to  a  new  trial  or  not. 

This  brings  us  to  a  consideration  of  the  case  upon  its 
merits.  And  the  only  point  really  presented  for  our  con- 
sideration is  as  to  whether  what  was  said  by  the  plaintiff 
to  the  agent  of  the  defendant  at  Culpepper,  and  what  the 
agent  said  to  him  in  reply,  was  a  sufficient  compliance 
with  the  requirements  of  the  contract,  as  to  notice  of 
plaintiff's  claim,  and  a  waiver  of  a  strict  compliance  with 
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the  requirements  of  the  contract.  The  biil  of  lading — 
the  contract — provides  as  a  condition  precedent  that  "  he  " 
(plaintiff)  "  will  ^ive  notice  in  writing  of  his  claim  for 
damages  to  the  agent   of  the   railroad   company   actually 

delivering   said    stock   to  him before   said   stock  is 

removed  from  the  place  of  destination  above  mentioned, 
or  from  the  place  of  delivery  of  the  same,  and  before  said 
stock  is  intermingled  with  other  stock."  There  was  no 
notice  in  writing^  served  on  the  agent,  of  plaintiff's  elaiin. 
But  plaintiff  testified  that,  "  I  told  cattle  agent  at  Culpep- 
per I  should  have  to  sue  the  Company.  He  said  I  need 
not  do  that,  and  insisted  that  I  could  get  my  money  with- 
out it."  With  this  evidence  the  plaintiff  closed  his  case, 
and  the  court  "intimated  that  plaintiff  was  not  entitled 
to  recover  upon  his  own  showing,  the  proof  failing  to  show 
that  plaintiff  had  given  the  notice  i;i'  writing  as  provided 
in  said  contract."  The  plaintiff  further  insisted  "that 
the  evidence  showed  such  gross  negligence  upon  the  part 
of  the  defendant  that  it  could  not  by  contract  provide 
against  it."  "His  Honor  still  iutimatiug  that  plaintiff 
could  not  recover,  plaintiff  submitted  to  a  non-suit  and 
appealed." 

This  presents  the  question  for  our  consideration  whether 
the  notice  the  plaintiff  gave  the  agent  at  Culpepper,  and 
what  the  agent  said  to  him  in  reply,  relieved  the  plaintiff 
from  that  stipulation  in  the  contract  that  the  notice  must 
be  made  in  writing  As  it  was  not  contended  in  this 
Court  but  what  the  evidence  of  the  plaintiff,  uncontradicted 
and  unexplained,  made  a  case  against  the  defendant  of 
gross  negligence,  unless  the  defendant  is  protected 
from  liability  for  this  negligence  by  the  failure  of  plaint- 
iff to  put  his  demand  in  writitig,  the  plaintiff  was  entitled 
to  recover  "upon  his  own   showing."     And  the   court  put 
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its  ruling  and  judgment  expressly  upon  this  point — that 
the  notice  was  not  in  writing. 

A  common  carrier  cannot  relieve  itself  from  liability  for 
gross  negligence  by  contracting  that  it  shall  not  be  liable 
for  such  negligence.  Such  contract  would  be  against  pub- 
lic policy  and  void.  Lawson  Contract  of  Carriers,  50,  61, 
and  Lee  v.  Railroady  72  N.  C,  236.  But  such  carrier  may 
limit  his  liability  by  special  contract,  made  upon  a  sufficient 
consideration.  Lawson,  supra.  It  is  held  to  be  a  reasona- 
ble stipulation,  in  a  contract  for  the  transportation  of  cat- 
tle, to  require  a  demand  in  writing  for  damages  upon 
delivery  at  the  place  of  destination,  before  the  cattle  are 
removed.  Selby  v.  Railroad^  113  N.  C,  588.  It  would 
be  best  that  there  should  always  be  a  literal  compliance 
with  this,  and  all  such  stipulations  in  contracts.  But  it 
is  not  always  that  the  law  will  relieve  a  contracting  party 
from  liability  because  the  other  party  has  not  literally 
complied  with  some  stipulation  in  the  contract,  but  will 
look  for  the  reason  of  this  stipulation  to  see  whether  it 
has  been  substantially  complied  with,  or  waived  by  the 
other  party,  and  whether  the  plaintiff  is  likely  to  be 
benefitted  and  the  defendant  damaged  by  reason  of  a  fail- 
ure,-on  the  part  of  plaintiff  literally  to  comply  with  the 
stipulation,  and  to  give  the  notice  in  writing.  Such  stip- 
ulations, contained  in  a  contract,  are  a  part  of  the  contract, 
but  they  do  not  contain  any  part  of  the  obligation  of  the 
contract.  They  are  conditions,  in  the  nature  of  estoppels, 
and,  when  enforced,  operate  to  prevent  the  enforcement  of 
the  obligations  of  the  contracts.  Such  restrictions,  when 
reasonable,  will  be  sustained.  But,  as  they  are  restrictions 
of  common  law  rights  and  common-law  obligations  of 
common  carriers,  they  are  not  favored  by  the  law.  Lawson, 
supra^  114,  115. 

The  object  of  such  provisions    in  contracts  like  this  is, 
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that  the  defendant  may  have  notice  of  the  shipper's  claim 
for  damage  in  time  to  investigate  the  matter  before  the 
cattle  are  carried  off  and  scattered,  so  that  it  cannot  do 
so,  or  cannot  do  so  with  the  same  facility  and  satisfaction 
that  he  could  at  the  place  of  delivery.  Lawson,  aupra^ 
149.  Verbal  notice  gives  the  defendant  the  same  oppor- 
tunity to  make  the  necessary  investigation  that  a  written 
notice  would.  There  is  no  statute  requiring  such  contracts 
to  be  in  writing.  And  the  only  benefit  it  can  be  to  the 
defendant  or  the  plaintiff  to  have  it  in  writing  is  to  more 
effectually  preserve  the  evidence  of  the  notice.  But  that 
reason  does  not  exist  here,  as  it  is  not  denied  that  plaintiff 
gave  the  agent  of  defendant,  at  Culpepper,  who  was  the 
person  named  in  the  contract  as  the  party  to  be  notified, 
verbal  notice  of  his  claim  at  the  time  of  delivery  of  the 
cattle.  And  this  agent  told  plaintiff  not  to  sue  the  defend- 
ant, and  insisted  that  plaintiff  could  get  his  money  with- 
out suit.  This  seems  to  have  been  a  waiver  of  the  require- 
ment that  notice  should  be  in  writing.  Roherson  v.  Kirhy 
7  Jones  477. 

A  party  purchased  a  ticket  from  Wilmington,  N.  C, 
to  Old  Point,  Va.,  and  return,  with  a  written  condi- 
tion that  it  should  only  be  a  good  return  ticket  upon  its 
being  stamped  by  defendant's  agent  at  Old  Point.  The 
purchaser  did  not  go  to  Old  Point,  but  presented  the  ticket 
to  defendant's  agent  at  Norfolk,  explained  the  matter  to 
him  and  he  stamped  it.  In  an  action  for  damages  by  the 
holder  of  the  ticket,  alleging  that  defendant  refused  to 
receive  this  ticket  in  payment  of  fare,  this  Court  held  that 
the  action  of  defendant's  agent  at  Norf^dk  was  a  waiver  of 
the  stipulation  that  it  should  be  done  by  the  agent  at 
Old  Point.      Taylor  v.  Railroad,  99  N.  C,  185. 

Where    a  policy  of  insurance  provided   that    no  other 
policy  should  be  taken  upon  the  property  insured,  without 
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notice  to  that  company  and  its  consent  endorsed  thereon, 
and  made  a  violation  of  this  stipulation  a  forfeiture  of  the 
policy,  and  the  insured  afterwards  took  out  another 
policy  with  the  knowledge  and  consent  of  defendant's 
agent,  who  procured  the  first  policy  to  betaken,  but  with- 
out notifying  the  defendant  and  getting  its  consent  endorsed 
as  required  by  the  first  policy,  this  Court  held  that  the 
action  of  the  agent  was  a  waiver  of  this  requirement  of 
notice  to  defendant  and  its  endorsement.  Grubhs  v.  Ins. 
Co.^  110  N.  C,  108  ;  or  at  least  it  was  suflScient  evidence  of 
waiver  to  entitle  the  plaintiif  to  have  the  question  sub- 
mitted to  the  jury.  Ihid.;  Hornthal  v.  Ins.  Co.^  88 
N.  C,  71 ;  McCraw  v.  Ins.  Co.,  78  N.  C,  149. 

A  party  shipped  cattle  under  a  written  contract,  with 
a  stipulation  that  the  shipper  should  not  be  entitled 
to  damages  unless  he  gave  written  notice  to  defendant's 
agent  who  delivered  the  cattle  to  plaintiff  at  or  before  the 
delivery.  The  cattle  reached  their  destination  late  at 
night,  when  plaintitf  notified  the  agent  verbally  that  he 
would  not  receive  them  except  under  protest,  and  that  he 
claimed  damages,  when  the  agent  made  no  objection  to 
the  form  of  the  demand,  but  assuied  him  that  it  was  not 
necessary  to  go  to  the  company's  office  that  night ;  from 
that  time,  he  gave  his  attention  to  the  stock,  and  with  the 
agent's  consent  the  stock  was  that  night  removed  to 
plaintiff's  farm,  several  miles  in  the  country,  and  three 
days  after  he  gave  notice  in  writing.  This  was  held  to  be 
a  waiver  of  the  requirement  that  the  notice  should  be  in 
writing.     Lawson,  supra,  150. 

Therefore,  upon  reason  and  the  authorities  cited,  we  are 
of  the  opinion  there  is  error,  and  that  plaintifi'  is  entitled 
to  have  the  non-suit  set  aside,  the  case  restored  to  the 
•docket,  and  a  new  trial.  New  Trial. 
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H.  M.  NATHAN  v.    CHARLOTTE  STREET  RAILWAY  COM- 
PANY. 

Negligence  and  Conirihutory  Negligence — Issues — New 
Trial  for  Newly  Discovered  Evidence — Partial  New 
TriaL 

1.  Where  the  questions  of  negligence,  contributory  negligeoce, 

and  whether  injury  might  have  been  avoided  notwithstand- 
ing the  contributory  negligence  of  the  person  injured,  al) 
arise,  it  is  proper  to  submit  three  distinct  issues  involving 
these  propositions  separately.  And  where  the  evidence  jus- 
tifies it,  and  plaintiff  requests  that  the  issues  be  thus  sub- 
mitted, it  is  error  to  refuse  to  do  so. 

2.  While  it  is  competent  for  the  Supreme  Court  to  direct  a  new 

trial  as  to  some  issues,  leaving  the  verdict  to  stand  as  to 
others,  where  in  the  exercise  of  a  sound  discretion,  such  a 
course  is  deemed  proper,  and  it  seems  that  the  judge  at  nisi 
prituf  may  pursue  a  similar  course  ;  still  a  party  cannot,  as 
a  matter  of  right,  enter  a  motion  for  a  new  trial  on  only  part 
of  the  verdict.  Such  a  motion  will  be  considered  as  a 
motion  for  a  new  trial  of  the  whole  case,  with  an  appeal  to 
the  discretion  of  the  judge  to  leave  the  verdict  undisturbed 
as  to  some  of  the  issuen. 

8.  The  granting  or  refusal  of  a  motion  for  a  new  trial  for  newly 
discovered  evidence,  made  in  the  Supreme  Court,  is  a  matter 
of  discretion  for  which  the  Court  will  give  no  reason. 

Civil  action,  tried  before   Timberlaire^   «/.,   at   October 
Term,  1895,  of  the  Superior  Court  of  Mecklenburg. 

The    action    was    originally  brought    against  the   said 
Charlotie    Street    Itailway   Company    and    the    Charlotte 
Consolidated   Construction    Company,  but,  Ht  the  close  of 
the  evidence,  the  plaintiff  entered  a  noL  pros,  as  to  the  last- 
named  defendant. 

The  plaintiff  tendered  the  following  issues  : 

"  First.  Was  the  plaintiff,  Nathan,  injured  by  the  neg- 
ligence of  the  Charlotte  Street  Railway  Company  ? 
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"  Second.  Did  the  plaintiff,  Nathan,  by  his  own  negli- 
gence, contribute  to  his  injury  ? 

"  Third.  Notwithstanding  the  contributory  negligence 
of  the  plaintiff,  Nathan,  might  the  injury  have  been 
avoided  by  the  exercise  of  reasonable  care  on  the  part  of 
the  Charlotte  Street  Railway  Company  ? 

"Fourth.  What  damage  has  the  plaintiff,  Nathan,  sus- 
tained ?  " 

The  defendant  objected  to  the  subnnssion  of  the  third 
issue.  The  objection  was  overruled,  and  the  defendant 
excepted.  The  court  thereupon  submitted  the  issues  as 
tendered  by  the  plaintiff  and  above  set  forth. 

The  jury  responded  in  the  affirmative  to  the  first,  sec- 
ond and  third  issues,  and  to  the  fourtli  issue  $650. 

The  defendant  moved  for  judgment  upon  the  verdict, 
notwithstanding  the  finding  upon  the  third  issue,  crntend- 
ing  that  the  third  issue  was  immaterial  and  not  raised  or 
presented  by  the  pleadings.  This  motion  was  overruled 
and  the  defendant  excepted.  ■  The  defendant  then  submit- 
ted the  following  motion  in   writing,  to-wit : 

"  The  defendant  makes  the  following  motion,  upon  the 
verdict  rendered  by  the  jury  : 

"  Firnt :  That  the  verdict  upon  the  third  issue  be  stricken 
out,  because,  1st :  This  issue  is  not  raised  by  the  pleadings  ; 
2d  :  There  was  no  evidence  produced  on  the  trial  that 
made  it  proper  to  submit  this  issue  to  the  jury,  and  of 
course  there  was  no  evidence  to  sustain  this  finding, 
except  the  evidence  that  tended  to  sustain  the  finding  upon 
the  first  issue.  This  being  true,  the  finding  on  the  third 
issue  is  a  mere  reiteration  of  the  finding  on  the  first  issue, 
and  its  effect  as  to  entitling  the  plaintiff  to  recover  is 
destroyed  by  the  finding  on  the  second  issue. 

"  Second  :  The  defendant  further  moves  for  a  new  trial 
on  the  third  issue  alone,  because  this  issue,  if  considered 


1068  IN  THE  SUPREME  COURT.  [118 


Nathan  v.  Railway. 


as  involving  facts  other  than  those  involved  in  the  first 
issue,  was  not  raised  by  the  pleadings,  and  there  was  no  evi- 
dence in  the  cause  which  rendered  it  proper  to  sxihmit  an 
issue  in  regard  to  defendant's  negligence,  except  the  first 


issue." 


The  defendant  expressly  restricts  his  motion  to  the  third 
issue,  and  to  the  judgment  which  should  be  rendered  upon 
the  verdict,  and  does  not  except  to  the  finding  of  the  jury 
•upon  the  first,  second  and  fourth  issues. 

These  motions  of  the  defendant  were  overruled,  and  to 
the  ruling  on  each  of  them  the  defendant  excepted. 

There  was  a  judgment  for  the  plaintiff  upon  the  verdict, 
and  defendant  apppealed. 

Me887*8.  Jones  <&  Tillett^  for  plaintiff. 
Messrs.   Burwell^   Walker   cfe    Cansler^    for    defendant 
•(appellant). 

Avery,  J. :  Where  the  testimony  raises  the  question 
whether  there  was  any  negligence  on  the  part  of  the 
defendant  intervening  after  the  alleged  contributory  neg- 
ligence of  the  plaintiff,  it  is  better  to  leave  out  of  the  first 
and  incorporate  only  in  the  third  issue  (as  they  are  usually 
xirawn)  the  inquiry  whether  the  plaintiff's  negligence  was 
the  proximate  cause  of  the  injury.  This  would  make  the 
-ordinary  form  of  the  three  issues  in  such  cases  as  follows: 

*'  I.   Was  the  defendant  negligent? 

"  2.  Did  the  negligence  of  the  plaintiff  contribute  to 
oause  the  injury  ? 

''3.  Notwithstanding  the  negligence  of  the  plaintiff, 
could  the  defendant  by  the  exercise  of  reasonable  care  have 
avoided  the  iniurv  ? '' 

Wliere  the  testimony  raises  the  question  whether  a  cul- 
pable act  of  the  defendant  intervening  after  the  act  consti- 
tuting the  alleged  contributory  negligence  was  the  proxi- 
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mate  cause  of  the  injury,  in  the  sense  that  it  was  an 
omission  to  discharge  a  legal  duty,  the  performance  of 
which  would  have  averted  it,  it  would  be  manifest,  if  the 
point  had  never  been  passed  upon  before,  that  an  issue 
involving  that  specific  inquiry  would  be  one  raised  by  the- 
general  allegation  that  the  injury  was  caused  by  the 
defendant's  want  of  reasonable  care  and  the  defendant's 
denial  thereof.  In  contemplation  of  law,  the  injury  is  not 
attributed  to  the  wrongful  act  unless  it  is  shown  to  be  the^ 
immediate  and  proximate  cause.  So  that  the  allegation 
by  the  plaintiif  that  the  injury  was  due  to  the  defendant's 
carelessness,  and  the  denial  of  that,  coupled  with  tlie  aver- 
ment by  defendant  that  the  contributory  negligence  of  the 
plaintiff  was  the  cause,  necessarily  involves  the  question 
whether  the  defendant  negligently  omitted  to  avail  itself 
of  the  last  clear  chance  to  avoid  the  accident  by  the  per- 
formance of  a  legal  duty.  But  in  Baker  v.  Railroad^ 
decided  at  this  Term,  it  was  held  not  only  that  the  court 
might  submit  such  an  issue  under  pleadings  like  those  in 
the  case  at  bar,  but  that  if  the  plaintiff  could  show  tlmt  by 
the  refusal  of  the  court  to  submit  it,  the  court  deprived  him 
of  the  opportunity  to  present  some  view  of  the  law  arising 
out  ot  the  evidence  to  the  jury,  then  it  would  be  no  longer 
discretionary  with  the  judge  whether  he  would  permit  it 
to  be  passed  upon,  but  would  become  the  right  of  the 
plaintiff  to  demand  that  he  should  be.  In  Tillett  v. 
Railroad^  decided  at  this  Term,  it  was  held  to  be  within 
the  sound  discretion  of  the  court  to  submit  or  refuse  a 
specific  issue  involving  the  question  whether  the  plaintiff 
was  a  passenger,  because  "the  plaintiff's  right  to  board 
the  train  must  be  necessarily  shown  in  order  to  make  out 
2i  prima  facie  case  of  negligence."  Prior  to  that  time  the 
power  of  the  court,  as  a  general  rule,  to  determine  whether 
one,  two  or  three  issues  should  be  submitted,  in  cases  like 
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that  before  us,  had  been  repeatedly  recognized  in  a  long 
line  of  cases.  Pickett  v.  Railroad^  117  N.  C,  616; 
McAdoo  V.  Railroad^  105  N.  C,  140 ;  Lay  v.  Railroad^ 
109  N.  C,  410;  Denmark  v.  Railroad,  107  N.  C,  185: 
Scott  V.  Railroad  J  96  N.  C,  428.  There  was  no  error, 
therefore,  in  refusing  to  strike  out  that  issue. 

The  defendant  "restricts  his  motion  "  for  a  new  trial 
"to  the  third  issue  and  to  the  judgment  which  should  be 
rendered  upon  the  verdict,  and  does  not  except  to  the  find- 
ings of  the  jury  upon  the  first,  second  and  fourth  issues." 
While  there  is  abundant  testimony  to  warrant  the  sub- 
mission of  that  issue  by  the  court,  and,  if  believed,  the 
finding  of  the  jury  in  response  to  it,  it  is  needless,  in  view 
of  the  peculiar  nature  of  the  motion,  to  collate  or  discuss 
it.  In  Tillett  v.  Railroad,  supra,  the  ruling  in  the  same 
case  when  formerly  before  the  Court  on  appeal  (115  N.  C, 
602)  was  re-aflirmed,  and  it  was  lield,  as  in  many  ca^ee 
previously  decided,  to  be  within  the  sound  discretion  of  the 
appellate  Court  to  determine  whether  a  new  trial  should 
be  restricted  to  one  or  more  or  all  of  the  issues  passed 
upon  by  the  jury.  Holmes  v.  Godtvin,  69  N.  C,  467  ;  S.  C, 
71  N.  C,  309;  Burton  v.  Railroad,  84  N.  C,  201,  192: 
Boing  v.  Railroad,  91  N.  C,  199  ;  Lindley  v.  Railroad, 
88  N.  C,  547.  In  the  same  way  it  has  been  held  that  the 
granting  or  refusal  of  a  new  trial  by  the  appellate  Court 
for  newly  discovered  evidence  is  an  exercise  of  discretion 
for  which  the  Court  will  give  no  reason.  Clarke,  Riddle, 
decided  at  this  Term  ;  Sledge  v.  Elliott,  116  N.  C,  712; 
Brown  V.  Mitchell,  102  N.  C,  347. 

In  Merony  v.  Mclntyre,  82  N.  C,  105,  it  was  held 
error  in  the  nisi pr ins  judge  to  grant  a  partial  new  trial 
upon  a  suggestion  tiiat,  by  improper  influence,  the  jury 
had  been  induced  to  change  their  verdict  upon  one  of  the 
issues.     The  Court  there  held  that  while,  as  a  general  rule, 
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the  court  might  grant  a  partial  new  trial  upon  the  inquiry 
of  damages,  or  upon  a  single  issue  where  the  evidence 
bearing  upon  it  is  separable  from  and  does  not  hinge 
upon  that  bearing  upon  the  other  issues,  it  was  neverthe- 
less  always  within  the  sound  discretion  of  the  court,  where 
a  new  trial  was  granted,  to  make  it  general  instead  of  par- 
tial. When,  therefore,  tlie  defendant's  counsel  restricted 
their  request  to  a  single  issue,  they  appealed  to  the  discre- 
tion of  the  court  to  open  the  verdict  only  in  part.  Fairly 
interpreted,  the  motion  meant  that  if  the  judge  concluded 
that  the  ends  of  justice  would  be  best  subserved  by  grant- 
ing a  new  trial  upon  all  of  the  issues,  they  did  not  wish 
him  to  interpose,  ^^on  constat  but  that  the  judge  would, 
upon  an  appeal  to  his  discretion,  without  attempting  to 
impose  a  limit  to  its  exercise,  have  set  aside  all  of  the 
findings.  In  this  view  of  the  matter,  his  ruling  must  be 
treated  as  a  refusal  to  disturb  the  verdict  at  all,  unless  left 
at  liberty  to  set  aside  the  whole  of  it.  While  the  trial 
jndge  may  work  out,  of  his  own  accord,  or  even  on  sugges- 
tion of  one  of  the  parties,  the  same  result,  the  appellate 
Court  will  never  recognize  the  right  of  a  party  to  demand, 
without  regard  to  the  views  of  the  court,  that  such  findings 
of  the  jury  as  are  favorable  to  him  shall  remain  undis- 
turbed, while  only  another,  or  others,  which  are  prejudi- 
cial to  him,  shall  be  reviewed  on  appeal  from  the  refusal 
of  a  motion  for  anew  trial.  The  motion  of  counsel  must 
be  for  a  new  trial,  and  wKile  he  may  suggest  or  ask  that  it 
be  partial,  he  cannot  demand  it  as  a  right,  and  by  his 
motion  attempt  to  restrict  the  action  of  the  court  to  one  or 
more  issues,  without  forfeiting  his  right  to  have  the  refusal 
of  the  motion  reviewed.     There  was  no  error. 

Affirmed. 
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J.  F.  LITTLE  V.  CAROLINA  CENTRAL  RAILROAD   CO. 

Negligence   and  Contributory   Negligence  —  Dnty  of 

'     Engineer, 

1.  While  an  eogineer  is  required  to  solve  all  reasonable  doubts  in 

favor  of  saving  life,  he  is  not  required  to  provide  against 
what  he  has  no  reasonable  ground  to  anticipate.  The  legal 
obligation  is  to  take  proper  precaution  to  guard  against 
what  is  the  usual  or  justly  expected  consequence  of  one^s 
acts — not  against  unexpected,  unusual  or  extraordinary 
results. 

2.  One  who  attempts  to  walk  across  an  elevated  trestle,  so  hi^h  as 

to  make  it  dangerous  to  jump  to  the  ground,  is  negligent, 
and  if  injured  by  a  train  while  crossing,  the  jury  should  fiild 
that  his  injuries  were  the  result  of  his  contributory  negli- 
gence. 

8.  Where  an  engineer,  seeing  a  person  on  a  high  trestle,  reduced 
the  speed  of  the  train,  but,  upon  such  person^s  getting  off  of 
the  track  and  into  a  place  which  he  had  seen  others  occupy 
with  safety  while  trains  passed,  the  engineer  increased  the 
speed  of  the  train,  it  is  error  to  refuse  to  call  the  attention 
of  the  jury  to  the  question  whether  the  position  occupied  by 
such  person  had  proven  a  place  of  safety  for  others,  and 
whether  the  engineer  desisted  from  his  efforts  to  stop  the 
train  because  he  reasonably  supposed  there  was  no  longer 
any  danger  of  causing  an  injury. 

Civil  action,  tried  before  Bryan^  J,^  and  a  jury,  at  Jan- 
uary Term,  1896,  Superior  Court  of  Union  County.  The 
Court  submitted  the  following,  issues :  "  1.  AVas  the 
plaintiff  injured  by  the  neglige^ice  of  the  defendant  \ 
2.  Did  tlie  plaintiff  contribute  to  his  injury  by  his 
own  negligence  ?  3.  Notwithstanding  the  negligence  of 
the  plaintiff,  could  the  defendant  have  avoided  the  injury 
to  the  plaintiff  by  the  exercise  of  ordinary  care  ?  " 

The  plaintiff  testified  in  his  own  behalf  as  follows: 
"On   January   19,    1894,   came   to   Monroe  and   walked 
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home  on  railroad  track,  one  and  a  half-miles  this  side 
Beaver  Dam.  I  was  going  down  track  to  cross  trestle; 
looked  back  and  saw  no  train.  I  could  see  back  three- 
quarters  mile.  As  I  got  near  middle  of  trestle  saw  some 
hands.  I  heard  them  holler  and  saw  them  motion  their 
hands.  I  looked  back  and  saw  train  coming  about  fifty 
yards  from  me — may  be  one  hundred  yards.  I  was  very 
near  midway.  I  made  for  the  side,  took  seat  on  cap-sill, 
sqnatted  down  and  put  my  arms  around  guard  rail.  I 
had  not  heard  it  blow;  can  hear  it  blow  two  miles  in  still 
weather.  It  was  very  still  day.  Train  passed  by  and 
struck  me  on  head.  It  made  a  wound  four  inches  long; 
scraped  the  skull ;  a  little  hole  up  in  head.  No  way  to 
get  off  unless  I  jumped  off.  Trestle  forty  or  fifty  feet 
high.  It  didn't  stop.  If  it  slacked  up  I  could  not  tell  it. 
It  frightened  me  pretty  badly  when  I  saw  train  coming. 
I  was  hurt  pretty  badly  ;  could  walk  ;  had  pa-n  in  head 
twelve  months  constantly  ;  occasionally.  It  gave  me  head- 
ache every  time  I  rode  horseback  or  did  any  jarring  work, 
I  couldn't  hear  as  well  as  I  did  before  ;  could  not  hear 
well  then. 

Cross-examined  :  "1  got  on  track  between  rails  at  Mon- 
roe;  when  I  got  to  the  trestle  I  looked  back.  I  can  read  ; 
saw  printed  notice  on  board  notifying  persons  not  to  go 
on  trestle.  I  was  scared  bad.  The  place  I  got  on  was 
about  one  and  a  half  feet  from  end  of  cross-ties.  I  had 
just  time  to  get  on.  I  think  it  was  front  part  of  train 
that  struck  me.  It  was  a  short  train.  If  I  had  thrown 
my  head  back  I  would  not  have  been  hit.  Not  certain 
about  the  distance  the  train  was  from  me  when  I  first  saw 
it.  I  was  facing  track  ;  might  have  been  looking  towards 
Monroe.  I  couldn't  work  for  about  two  months.  I  had 
had  headache  before.     Dr.  Ashcraft  treated  me  ;  he  said  I 

could  get  a  doctor   if  necessary.     I   had   Drs.  Green    and 
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Dee8.     Have   paid   Dr.  Dees  two  dollars;  nothing  to  Dr. 
Green.  " 

Re-direct :  "  I  don't  know  how  much  I  owe  Dr.  Green. 
Ashcraft  had  nothing  to  do  after  1  went  to  Green  and 
Dees.  After  I  squatted  it  was  al)out  one-quarter  rain  ate 
before  train  struck  me.  If  the  train  had  blown  when  I 
could  have  first  seen  it  I  could  have  got  off." 

B.  M.  Medlin,  for  plaintiff,  testified  :  "Live  one-half 
mile  from  trestle.  It  is  not  under  one  hundred  yards  long ; 
between  fifty  and  sixty  feet  high.  I  passed  it  every  month  ; 
sometimes  walked  over ;  at  that  time  no  other  crossing; 
many  people  crossed  there  ;  foot  log  washed  away.  Cap-sill 
stuck  out  nearly  two  feet  from  track.  A  man  could  swing 
down.  Cross-ties  six  or  eight  inches  apart;  a  man  can  be 
seen  on  trestle  one  thousand  one  hundred  and  fifty  yards; 
two  sign-boards — one  at  each  end  of  trestle.  I  measured 
the  rails.  Tliere  are  one  hundred  and  fifteen  rails,  thirty 
feet  each." 

Cross-examined:  "  The  sign-boards  are  twelve  or  fifteen 
feet  from  end  of  trestle.  One  could  tell  that  a  person  was 
between  the  sign-boards.  Have  seen  train  pass  when 
hands  at  work  on  trestle.  Don't  know  that  I  ever  saw  any 
of  the  hands  get  on  cap-sill.  From  cap-sill  to  top  of  rail 
about  two  feet;  from  end  of  cross-tie  to  cap-sill  eighteen 
inches  or  two  feet.  A  man  by  squatting  down  on  cap-sill 
looks  like  might  be  safe,  but  I  don't  know." 

Re-direct:  ''  At  one  thousand  one  hundred  yards  I  can 
tell  that  a  boy  was  on  trestle,  coming  towards  me." 

J.  F.  Little  re-called  :  "  I  was  in  between  the  rails  when  I 
saw  the  train." 

I.  C.  Neimyer,  in  behalf  of  defendant,  testified  :  ''  I  rec- 
ollect the  occurrence.  I  was  the  engineer.  Three-quarters 
mile  from  curve  to  trestle.  I  saw  somebody  on  the  track; 
could    not   tell   which    part,   whether    on    trestle  or    not. 


N.  C]  FEBRUARY   TERM,  1896.  1075 


Little  v.  Railroad. 


Between  one-quarter  and  one-half  mile  saw  man  on  trestle  ; 
he  walked  from  middle  of  track  on  trestle  and  stepped  off 
on  to  cap-sill.  I  applied  brakes  to  reduce  speed  for  trestle, 
which  was  twenty  miles  an  hour.  I  saw  then  that  he  was 
out  of  my  way.  If  I  had  retained  my  brake  I  would  have 
stopped  if  he  had  been  in  my  way.  I  relieved  the  brake, 
seeing  he  was  out  of  my  way,  which  brought  me  to  fifteen 
or  twenty  miles  per  hour.  I  knew  the  bridgemen  were 
working  on  trestle.  I  pass  them  almost  daily  on  cap-sill. 
I  looked  out ;  had  my  head  out  of  cab  window.  Engine 
did  not  strike  him.  I  went  on.  I  thought  he  was  one  of 
the  men  working  on  the  trestle.  Men  at  work  on  trestle 
generally  get  out  on  cap-sill  when  train  passes.  They  are 
perfectly  safe.  I  do  not  know  plaintiff.  He  was  looking 
towards  me  when  I  passed.  He  was  between  one  quarter 
and  one-half  mile  from  me  when  I -saw  him  going  to  cap- 
sill.  I  was  not  required  to  blow  for  that  trestle.  I  did 
not  blow." 

Cross-examined  :  ''  I  gave  no  notice  of  approaching  tres- 
tle. I  did  not  think  it  was  necessary  to  blow.  I  did  not 
know  who  the  man  was.  He  did  not  act  to  me  like  he  was 
scared.  I  w^ould  have  stopped  if  he  had  not  been  out  of 
my  way.  I  was  about  one  hundred  yards  from  trestle 
when  I  saw  he  was  on  cap-sill,  out  of  my  way.  He  was 
on  right  hand  from  me  when  he  got  off.  If  I  had  known 
I  hit  him  I  would  have  stopped.  I  don't  know  whether  it 
was  Little  or  not." 

Re-direct :  "  I  told  Mr.  Moncure  that  the  man  was  not 
struck  by  engine." 

Messrs.  MacRae  <j&  D(%y^  for  appellant. 
Mr.   F.  I.  Osborne^  for  appellee. 

Avery,  J.  (after  stating  the  case):  It  was  conceded  and 
settled  in  Clark  v.  Railroad^  109  N.  (L,  430,  that  one  who 
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attempts  to  walk  across  an  elevated  trestle,  so  high  that  it 
is  dangerous  to  jump  from  it  to  the  ground,  is  negligent, 
and  that  where  he  is  injured  by  a  train  while  crossing,  it 
is  the  duty  of  a  jury  to  find,  in  response  to  an  issue  involv- 
ing the  question,  that  he  contributed  by  his  own  careless- 
ness to  cause  the  injury.  Pickett  v.  Railroad^  117  N.  C, 
616 ;  Baker  v.  Railroad^  decided  at  this  Terra.  In  the 
case  at  bar,  as  in  Clark  v.  Railroad^  supra^  the  only  ques- 
tion presented  is,  whether  there  was  any  intervening  neg- 
ligence on  the  part  of  the  defendant,  or,  in  other  words, 
whether,  notwithstanding  the  admitted  carelessness  of  the 
plaintifi^,  the  defendant'**  engineer,  after  the  plaintiff  had 
exposed  himself  to  danger,  might  have  averted  the  acci- 
dent by  the  exercise  of  ordinary  care.    .  The   engineer  saw 

« 

the  plaintiff  on  the  trestle  in  time  to  have  stopped  the 
train  without  peril  to -those  on  board,  and  to  have  avoided 
the  accident.  For  this  reason  the  court  instructed  the 
jury  to  respond  in  the  affirmative  to  the  third  as  well  as 
to  the  second  issue. 

But  the  plaintiff  testifies  that  when  he  looked  back  and 
saw  the  train  approaching,  he,  in  obedience  to  a  signal 
from  a  railroad  hand,  moved  to  one  side,  sat  down  upon 
a  cap-siU  and  put  his  arms  around  a  guard-rail.  The 
plaintiff' further  testified  that  the  passing  train  struck  him 
in  the  forehead  and  inflicted  a  painful  wound,  but  admit- 
ted that  if  he  had  hekl  back  his  head,  he  would  have 
escaped  uninjured. 

The  engineer  testified  that  he  saw  that  the  plaintiff  was 
on  the  trestle  when  his  train  was  between  a  quarter  and 
a  half  mile  from  him,  and  on  perceiving  his  situation, 
immediately  applied  brakes,  and  could  and  would  have 
stopped  the  train  before  reaching  the  point  where  plaintiff 
then  was,  if  he  had  not  seen  the  plaintiff  step  upon  the  cap- 
sill.     The  engineer  says  that  he  was  running  at  the  rate  of 
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twenty  miles  an  hour,  and  by  applying  the  brakes  reduced 
the  speed  on  seeing  that  Little  was  on  the  trestle,  bnt 
when  the  latter  took  refuge  upon  the  cap-sill  he  relieved 
the  brakes  and  made  no  further  efforts  to  stop.  The 
engine  passed  Little,  according  to  the  engineer's  account, 
without  injuring  him.  lie  was  seen  by  and  was  looking 
at  the  engineer  as  the  engine  passed  him.  As  a  reason  for 
relieving  brakes  when  Little  was  seen  to  step  on  the  cap- 
sill,  the  engineer  testifies  that  the  train  hands  were  at  the 
time  working  on  the  trestle,  and  were  in  the  habit  of  mov- 
ing out  on  the  cap-sill  when  a  train  approached,  as  they 
could  thereby  easily  avoid  collision.  The  cap-sills  pro- 
jected a  foot  and  a  half. 

The  defendant  asked  the  court  to  instruct  the  jury  in 
substance  that  if  the  engineer  had  seen  that  others  who  had 
taken  refuge  from  passing  trains  on  the  cap-sills  had 
escaped  unhurt,  and  if,  acting  upon  the  reasonable  belief 
that  the  plaintiff  was  in  a  place  of  safety,  he  relieved  the 
brakes  when  he  would,  but  for  such  belief,  have  stopped 
the  train  before  reaching  the  point  on  the  trestle  where 
the  plaintiff  was  stricken,  they  should  answer  the  third 
issue  in  the  negative.  There  was  error  in  refusing  to  sub- 
mit this  proposition  to  the  jury.  It  was  the  duty  of  the 
engineer  to  Ptop  the  train  if  it  appeared  to  him  that  the 
natural  and  probable  consequence  of  relieving  the  brakes 
and  allowing  the  train  to  continue  its  course  would  be 
injurious  to  the  plaintiff.  While  an  engineer  is  required, 
when  placed  in  such  a  situation  as  wasNeimyer,  according 
to  his  testimony  and  that  of  other  witnesses,  to  resolve 
all  reasonable  doubts  in  favor  of  saving  life,  {Clark  v.  Rail- 
road 8upra^)  that  rule  does  not  impose  upon  him  the 
duty  of  providing  against  what  he  has  no  reasonable 
ground  to  believe  would  happen.  The  legal  obligation 
is  to  take  proper  precaution  to  guard  against  what  is  the 
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usual  or  justly  expected  consequence  of  one's  acts — not 
against  unexpected,  unusual  or  extraordinary  results. 
Tillett  V.  Railroad^  at  this  Term;  Blue  v.  Railroad^  116 
N.  C,  955  ;  Emry  v.  Railroad^  102  N.  C,  209 ;  Rvssell  v. 
Monroe^  116  N.  C,  720  ;  Thompson  v.  Winston^  decided  at 
this  Term. 

The  court  ought  to  have  called  the  attention  of  the  jury 
to  the  question  whether  the  cap-sill  had  proven  a  safe  place 
of  refuge  for  others,  and  whether  the  engineer  desisted  from 
the  effort  to  stop  the  train  in  time  to  prevent  a  collision 
because  he  entertained  the  reasonable  belief  that  the 
plaintiff  was  no  longer  in  danger.  In  refusing  the  instruc- 
tion that  would  have  presented  this  view  of  the  evidence 
there  was  error  which  entitles  the  defendant  to  a  new 
trial. 

New  Trial. 


CHARLOTTE,  COLUMBIA  &  AlHiUSTA  RAILROAD  COM- 
PANY v.  CHESTER  &  LENOIR  NARROW  GAUGE 

RAILROAD  COMPANY. 

Railroad  Companies — Leased  Railroad — Operation  of — 

Receivers^  Liability  of, 

1.  While  debts  due  by  an  iDsolvent  railroad  company  cannot  be 
ofT-set  against  debts  due  to  the  receivers  of  such  company, 
debts  contracted  by  receivers  are  valid  counter-claims 
against  debts  due  to  them. 
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2.  The  receivers  of  a  lessee  railroad  company  must  apply  the 
income  and  revenue  received  from  the  operation  of  a  leased 
railroad  in  accordance  with  the  covenants  of  the  lease  so 
long  as  they  operate  it,  and  the  claims  of  the  lessor  company 
for  rent,  accrued  while  its  road  was  so  operated,  is  a  valid  set- 
off against  a  claim  for  supplies  and  materials  furnished  by 
such  receivers. 

Appeal  by  the  defendant,  the  Chester  &  Lenoir  Narrow 
Gauge  Railroad  Company,  from  the  order  of  Judge  J,  G. 
Bynum^  dated  July  ... .,  1894,  and  the  order  made  by  his 
Honor,  Judge  W,  R,  Allen^  at  Chambers^  on  December...., 
1894,  in  a  civil  action  depending  in  the  County  of 
Catawba. 

The  action  was  for  appointment  of  a  receiver  and  to 
cancel  a  lease  and  compel  the  defendant  to  take  back  its 
road.  The  receivers  of  the  Richmond  &  Danville  Rail- 
road Company  intervened  with  a  claim  for  supplies  and 
materials  furnished  to  the  defendant  road  while  it  was 
being  operated  by  said  receivers  under  a  lease  from  the 
plaintiff  Company.  The  defendant  interposed  as  a  counter- 
claim a  claim  for  rent  due  from  the  receivers  of  the  Rich- 
mond &  Danville  Railroa'd  Company  under  the  covenants 
contained  in  the  lease  to  the  plaintiff  Company.  Judg- 
ment was  rendered  for  the  intervenors,  and  defendant 
appealed. 

Mr,  F,  H.  Buahee^  for  plaintiif. 

Messrs.  A.  G,  Br  ice  and  Edmund  Jones  ^  for  defendant 
(appellant). 

Clark,  J. :  It  is  true  that  for  debts  due  to  receivers  of 
a  railroad  company  debts  due  by  the  company  cannot  be 
used  as  a  counter-claim.  To  permit  that  would  much 
embarrass,  and  in  many  cases  defeat,  the  very  object  of  the 
receivership,  which  is  to  keep  the  railroad  in   operation  as 
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"a  going  concern,  "  when  otherwise  it  would  be  strangled 
and  its  operations  brought  to  an  end  by  the  pressure  of 
corporation  debts.  But  against  debts  due  to  receivers* 
debts  contracted  by  such  receivers  are  a  valid  counter- 
claim and  set-off.  The  receivers  of  the  Richmond  & 
Danville  Railroad  Company  operated  the  line  of  the 
defendant  corporation  for  nearly  18  months  after  their 
appointment  and  paid  the  first  rental  that  accrued.  The 
Richmond  &  Danville  receivers,  so  far  as  tliey  operated 
the  defendant's  property  and  actually  collected  and  received 
the  income  and  revenue  therefrom,  were  bound  to  apply 
said  income  and  revenue  in  accordance  with  the  covenants 
of  the  lease  made  by  the  defendant  corporation  to  the  C.  C. 
&  A.  R.  R.,  and  which  covenants  were  assumed  by  the  R. 
&  D.  R.  R.  when  it  leased  the  C.  C.  &  A.  R.  R.  system. 
This  very  point  has  been  thus  decided  between  the  same 
parties  by  Simonton,  J.,  in  the  United  States  Circuit  Court, 
63  Federal  Reporter,  21.  To  the  same  purport  is  Gluck 
&  Boek  on  Receivers,  272,  where  it  is  said:  "Receivers 
taking  charge  of  a  leased  road  will  be  equitably  and 
legally  chargeable  with  the  payment  of  rent  under  a  lease 
for  such  time  as  they  continue  to  occupy  the  property 
demised."  The  R.  &  D.  receivers  cannot  recover  for  the 
supplies  and  material  furnished  the  defendant  or  its  receiv- 
ers without  accounting  for  the  earnings  from  the  Chester 
&  Lenoir  road  whicli  came  into  their  hands,  and  showing 
that  the  earnings  had  been  applied  in  accordance  with  the 
terms  of  the  lease. 

The  judgD^ent  below  is  set  aside  and  the  cause 
7-emanded,  that  the  account  may  be  restated,  in  which 
case  the  R.  &  D.  receivers  must  show  that  they  have 
applied  the  earnings  from  the  Chester  &  Lenoir  road  while 
operated  by  them,  in  accordance  with  the  covenants  of  the 
lease,  (marked  Exhibit  B)  and  that   their  claim,  or  part  of 
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it,  is  8till  unpaid  after  each  application  of  the  earnings, 
and  in  the  account  the  receivers  must  also  show  that  they 
surrendered  the  Chester  &  Lenoir  road  in  as  good  a  condi- 
tion as  they  (the  receivers)  received  it,  with  the  same 
amount  of  supplies  and  material  on  hand,  or  be  chargeable 
with  the  deficiency  as  an  off-set  to  their  claim  against  the 
defendant,  unless,  of  course,  the  amount  of  supplies  turned 
over  and  the  condition  of  the  road,  if  there  has  been  any 
deterioration  in  their  hands,  still  equal  the  quantity  of 
supplies,  and  the  condition  of  the  road  when  the  contract 
of  lease  was  executed  by  the  Richmond  &  Danville  Com- 
pany. The  cause  is  remanded  that  an  account  may  be 
restated  in  accordance  with  this  opinion. 

There  is  Error. 


DUFF    MERRICK    v.    INTRAMONTAINE    RAILROAD   COM- 
PANY. 

Street  Railways —  Use  of  Streets  of  City — Additional  Ser- 
vitude— nights  of  Abutting  Property  Owners, 

1.  The  coDstriiction  of  a  street  passenger  railway  upon  the  surface 
of  a  street  does  not  impose  any  additional  servitude  upon 
property  abutting  thereon  so  as  to  require  the  condemnation 
of  the  rights  of  the  owners  in  such  property,  provided  the 
railway  is  so  constructed  as  not  to  shut  the  abutter  out  or  off 
with  embankments.  \^White  v.  RqLtlroad^  118  N.  C,  610,  dis- 
tinguished.) 
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2.  Street  pailwayB,  being  for  the  general  convenience  of  the  public, 
an  injunction  will  not  be  granted  against  the  construction  of 
a  street  ra/ilway  on  a  street  at  the  suit  of  an  abutting  prop- 
erty owner  where  it  does  not  appear  that  the  plaintiff  would 
be  irreparably  endamaged  or  that  the  defendant  isiosolTent. 

Application  for  injunction  to  restrain  defendant  from 
constructing  and  operating  its  railroad  on  certain  parts  of 
Montfbrd  Avenue,  in  the  City  of  Asheville,  heard  before 
Graham^  «/.,  at  Chambers^  in  Asheville,  on  3rd  day  of  May, 
1895.  A  restraining  order  was  issued  and  defendant 
appealed. 

Mr.  J.  H.  MevTimon^  for  plaintiff. 

Mr.  J.  S.  Adama^  for  defendant  (appellant). 

Faircloth,  C.  J. :  Upon  examination  of  the  record  we 
assume  that  the  city  of  Asheville  is  duly  incorporated,  with 
the  usual  municipal  powers,  and  that  the  defendant  is 
a  corporation  with  certain  powers  given  by  Private  Acta, 
1895,  Ch.  29. 

We  also  assume  from  the  record  that  Montford  avenue 
is  a  public  street  laid  out  by  and  under  the  control  of 
said  municipal  corporation;  also,  that  the  owners  of  the 
lots  abutting  on  said  avenue  have  at  least  proprietary 
interests  in  said  street.  The  defendant  is  authorized  by 
its  charter  to  build  a  street  railway  on  said  avenue  by 
permission  of  said  city  of  Asheville,  which  permssion  has 
been  granted,  so  far  as  the  city  can  do  so  in  law. 

This  is  the  real  question  :  Can  the  city  authorize  the 
building  of  a  street  railway  on  one  of  its  streets  without 
condemnation  or  consent  of  the  adjacent  lot-owners  ?  The 
plaintiff  denies  such  authority  and  relies  on  White  v.  liaU- 
rodd^  113  N.  C,  610,  in  which  it  was  held  that  the  use  of 
a  street  for  an  ordinary  steam  railroad  is  not  a  legitimate 
use  of  the  street  for  public  purposes,  and  neither  the  Leg- 
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islature  nor  city  can  authorize  such  a  railroad  to  be 
constructed  and  operated  thereon  against  the  abutting 
proprietors'  will,  without  compensation  in  damages. 

The  distinction  between  a  steam  railroad  and  a  street 
railway  has  not  been  heretofore  presented  to  this  Court. 
The  test  seems  to  be,  from  the  best  authorities,  whetlier  it 
is  a  thoroughfare  with  distant  terminus  or  is  it  a  mere 
local  convenience  within  the  corporate  limits. 

**  The  land  taken  for  streets  in  cities  and  boroughs  is 
in  the  exclusive  possession  of  the  municipality,  which  may 
use  the  footways  as  well  as  the  cartways  for  any  urban 
servitude  without  further  compensation  to  the  lot-owners. 
Nor  does  the  construction  of  a  street  passenger  railway 
upon  the  surface  of  the  street  impose  any  additional  servi- 
tude  upon  the  property  fronting  on  the  street  so  occupied." 
Hailroad  v.  Montgomery^  cfcc,  Ry,  Co.,  167  Penn.  St.,  70. 
The  other  authorities  cited  and  sustaining  the  above  view 
are :  Roads  &  Streets,  (Elliott,)  558  ;  Cooley  Const.  Lim.^ 
683  ;  Dillon's  Mun.  Corp.,  868  (4  Ed.)  ;  Kennelly  v.  Jersey 
City^  30  Atlantic  Rep.,  531 ;  Limher^er  v.  Ry.  Co.^  30 
S.  W.  Rep.,  534. 

Kennelly^ 8  and  Limhurger^s  cases,  supra^  *^pply  the  prin- 
ciple of  horse  cars  to  electric  street  cars.  If  the  street 
railway  should  be  so  constructed — for  instance,  if  it  should 
shut  oat  or  shut  off  the  abutter  with  embankments,  and 
thus  materially  impair  his  rights,  this  would  seem  to  be 
an  additional  burden  and  subject  the  company  to  dam- 
ages. 

The   right   to   an   injunction    without   an    allegation  of 
irreparable  injury,  or  of  insolvency  of  the  defendant,  was 
not  urgedj  and  we  will  put  our  decision  upon  the   ground 
taken  by  counsel.     Street  railways  being   for  the   general 
convenience,  and  it  not  appearing  liow  the  plaintiff  would 
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be  damaged,  we  think  the  defendant  should  be  allowed 
to  proceed,  and  the  restraining  order  vacated,  upon  the 
facts  now  presented. 

Reversed. 


L.  J.   STYLES    V.     RECEIVERS    OP     RICHMOND    &     DAN 

VILLE  RAILROAD  COMPANY. 


Negligence  and  Contributory  Negligence — Rule  of  the  La%i 
Clear  Chance  to  Avoid  an  Injury — Liability  of  Mazier 
for  Injuries  to  Servant — Disobedience  of  Servant. 


1.  In  all  the  caHes  decided  by  this  Court  in  which  the  omiBsioo  to 
improve  the  last  clear  chance  to  prevent  injury  ifi  held  to  be 
a  proximate  cause,  the  liability  of  the  defendant  railroad 
companies  is  made  to  depend  upon  the  question  whether  their 
servants  negligently  omitted  to  stop  the  train  after  plaintiflT 
had  placed  himself  in  a  perilous  position.  The  same  role  has 
been  invariably  applied  to  the  injury  of  animals  exposed  on 
the  track,  and  the  rule  so  established  is  approved  and 
affirmed. 

:2.  While  an  employee  may  not  be  culpable  for  obeying  the  orders 
of  a  vice-principal,  he  is  guilty  of  negligence  if  he  does  an  act 
involving  danger  in  disobedience  to  such  orders.  He  cannot 
recover  for  an  injury  resulting  from  such  disobedience.  To 
hold  otherwise  would  be  unjust,  unreasonable,  and  therefore 
contrary  to  law. 
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3.  A  section  hand  gpt  off  of  the  track  to  avoid  an  approaching  train 
and  in  doing  bo  stepped  upon  some  loose  earth  that  had 
accamulated  from  time  to  time  in  a  cut ;  the  dirt  gave  way 
and  he  fell  on  the  track  and  was  injured  hy  the  train.  It  was 
error  to  instruct  the  jury  under  these  circumstances  that  the 
giving  way  of  the  dirt  was  the  proximate  cause  of  the  injury, 
and  that  the  railroad  company  was  liable  for  damages.  By 
no  conceivable  act  could  the  defendant's  engineer  have  ren- 
dered the  earth  solid  after  plaintiff  got  u|>on  it,  and  the 
defendant  was  only  liable  if  its  engineer  neglected  to  use- 
reasonable  precautions  to  prevent  an  injury  after  he  saw  the 
perilous  position  of  plaintiff.    (Clark,  J.,  dissented.) 

Civil  action,  tried  before  Graham,  «/.,  at  Spring  Term,. 
1895,  of  Haywood  Superior  Court. 

Messrs.  Ferguson  &  Ferguson,  for  plaintiffs. 
Messrs.    G.   F.  Bason  and  J.  M.  J/o^^y,  for  defendants 
(appellants). 

Avery,  J. :  The  court  instructed  the  jury  thatj  "  if  the 
plaintiff  stepped  from  the  track  on  to  the  embankment 
in  time  to  avoid  a  collision  with  the  train  and  the 
bank  gave  way  on  account  of  being  loose  dirt  which 
had  slid  into  the  road  from  time  to  time,  and  been  permit- 
ted to  remain  on  the  bed,  then  the  giving  away  of  the  bank 
would  be  the  proximate  cause  of  the  injury,  and  the 
defendant  would  be  liable  in  damages  for  the  injury." 
This  portion  of  the  charge  being  excepted  to,  the  question 
is  presented  whether,  if  we  concede  that  the  defendant  was 
negligent  in  allowing  the  loose  earth  which  had  fallen 
down  from  the  sides  of  the  cut  and  extended  to  the  mar- 
gin of  the  track  at  this  particular  place  to  remain  there, 
and  also  that  the  plaintiff  had  been  careless  in  coming 
back  into  the  cut  before  the  west-bound  train  passed,  the 
mere  fact  that  the  plaintiff  stepped  upon  the  loose  earth 
in  time  to  avoid  collision,  if  it  had  not  given  way,  would 
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render  the  defendant  liable  whether  the  engineer  saw,  or 
could  or  could  not  by  reasonable  care  have  seeo  hira,  in 
time  to  stop  the  train,  and  notwithstanding  the  latter's  pre- 
vious want  of  care.  The  defendant  did  not  have  the  last 
clear  chance  under  any  definition  of  the  rule  given  by  this 
Court,  unless  he  could,  by  keeping  a  proper  lookout,  have 
seen  the  plaintiff's  condition  in  time,  with  the  appliances 
at  his  command,  to  have  stopped  the  train  and  prevented  the 
injury.  The  leaving  of  the  earth  in  the  cut  was  a  fact 
accomplished,  and,  if  the  plaintiff  went  into  the  cut  con- 
trary to  the  command  of  his  superior,  (the  section  boss,)  he 
was  guilty  of  contributory  and  concurrent  negligence. 
This  instruction  was  not  conditioned  in  any  way  upon  the 
question  whether  the  jury  found  that  the  plaintiff  was 
negligent,  or  whether  the  want  of  care  on  the  part  of  the 
defendant  intervened  as  an  operative  cause  after  his  care- 
lessness. So  that,  though  the  jury  may  have  reached  the 
conclusion  that  the  plaintiff  went  back  into  the  cut  con- 
trary to  orders,  and  also  that  the  engineer  could  not,  by 
the  exercise  of  ordinary  care,  have  discovered  his  perilous 
position  after  he  took  refuge  on  the  pile  of  loose  earth, 
they  were  still  required,  under  this  instruction,  to  find  for 
the  plaintiff  upon  the  question  of  proximate  cause.  Was 
the  plaintiff  guilty  of  contributory  negligence  if  he  dis- 
obeyed express  orders  in  returning  into  the  cut  before  the 
west-bound  train  had  passed  through  ?  The  west-bound 
train  was  already  an  hour  late,  and  the  order  of  his  supe- 
rior, if  the  jury  believed  the  testimony  of  the  section  boss, 
required  the  plaintiff  to  remain  east  of  the  cut  till  the  train 
passed.  Any  instruction  as  to  what  was  the  proximate 
cause  must  have  been  given  in  full  view  of  the  possibility 
that  the  jury  might  believe  the  testimony  of  the  section 
master.     If  he  was  believed,  the  order  contemplated  that 
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the  plaintiff  should  at  all   events  remain   east   of  the  cut 
till  the  train  had  passed. 

The  correctness  of  this  instruction  depends  upon  the 
definition  of  what  is  called  the  last  clear  chance,  and  we 
are  therefore  constrained  to  discuss  that  doctrine  again. 
The  principle  as  first  formulated  in  Davies  v.  Mann^  10 
M.  &  W.»  (Exc.)  545,  and  first  laid  down  in  this  State  in 
Ounter  v.  Wicker^  85  N.  C,  310,  was  stated  in  the  latter 
case  as  follows :  "  Notwithstanding  the  previous  negli- 
gence of  the  plaintiff,  if  at  the  time  the  injury  was  done  it 
might  have  been  avoided  by  the  exercise  of  reasonable  care 
on  the  part  of  the  defendant,  an  action  will  liefor  damages." 
Ever  since  that  time  this  Court  has  applied  the  principle 
only  in  cases  where,  after  the  negligent  act  of  plaintiff  was 
a  fact  accomplished,  the  defendant  had  an  opportunity  or 
chance  to  exercise  care  which,  if  improved,  would  have 
averted  the  accident.  An  illustration  of  the  doctrine 
would  be  clearly  shown  here,  if  the  jury  had  believed  that 
the  engineer,  after  seeing  the  plaintiff^s  perilous  condition 
on  the  loose  earth,  could,  by  the  use  of  the  appliances  at 
his  command,  have  stopped  the  train.  But  the  leaving  of 
the  loose  earth,  which  constituted  the  defendant's  first 
negligent  act,  was  also  a  fact  accomplished  before  the 
plaintiff  started  back  through  the  cut.  The  defendant  had 
no  opportunity  to  prevent  loose  earth  from  following  a 
natural  law  in  giving  way  when  a  man  threw  his  weight 
suddenly  upon  it.  By  no  conceivable  act  or  omission  on 
his  part  could  the  earth  have  been  held  stationary  after 
the  plaintiff  got  upon  it,  and  he  was  negligent  in  exposing 
himself  to  danger,  unless  the  defendant  omitted  to  do  some 
act  which,  '*•  notwithstanding  the  previous  negligence  of  the 
plaintiff^'''*  would  have  prevented  his  being  injured.  But 
how  the  defendant  could  have  caused  the  earth  to  remain 
stationary    after    the  antecedent  act    of    the    plaintiff   in 
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exposing  himself,  it  is  impossible  to  conceive.  It  is  an 
elementary  principle  that  no  person  can  be  made  to 
respond  in  damages  for  a  tort,  unless  it  is  shown  that  the 
injury  was  cansed  by  some  wrongful  act  on  his  part,  or 
might  have  been  prevented  in  spite  of  all  other  operative 
causes  by  the  discharge  of  some  legal  duty  which  he  omitted 
to  perform.  The  rule  as  stated  by  Judge  Cooley  (in  his 
work  on  Torts,  pp.  70,  71)  is  quoted  both  in  Clark  v.  Rail- 
r<?arf,  109  N.  C,  430,  4^:9,  and  in  Pickett  v.  Railroad,  117 
N.  C,  616,  and  is  as  follows:  "If  the  original  wrong 
only  becomes  injurious  in  consequence  of  the  intervention 
of  the  distinct  wrongful  act  or  omission  hy  another,  the 
injury  will  be  imputed  to  the  last  wrong  which  was  the 
proximate  cause  and  not  to  that  which  was  more  remote!''^ 
In  its  application  to  the  case  at  bar,  if  the  jury  found  that 
the  negligent  leaving  of  the  loose  earth  "  only  became 
injurious"  to  the  plaintiff  because  he  went  into  the  cut 
contrary  to  the  orders  of  his  superior,  then,  nothing  more 
appearing,  the  plaintiff's  carelessness  was  the  operative 
cause.  But,  though  he  was  negligent  in  going  through  the 
cut  at  the  time  or  in  the  manner  of  his  going,  as  the  jury 
found  the  evidence  to  be,  yet,  if  the  engineer  discovered,  or 
might  by  keeping  a  proper  lookout  have  ascertained,  or 
had  reason  to  believe,  that  the  plaintiff  was  in  peril  in  time 
to  stop  the  train  before  reaching  him  at  his  place  of  refuge, 
the  carelessness  of  the  plaintiff  only  became  injurious  by 
reason  of  this  subsequent  omission  of  the  defendant's  serv- 
ant, notwithstanding  the  previous  want  of  care  on  the  part 
of  the  plaintiff.  What  did  the  defendant  do,  or  omit  to 
do,  that  might  have  prevented  the  loose  earth  from  mov- 
ing ? 

In  Davies  v.  Mann,  the  defendant  was  held  liable 
because,  after  the  plaintiff  had  tied  his  ass  and  left  hira 
exposed    in    the  highway,   the   defendant's    coach    driver 
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conld,  by  proper  diligence,  have  stopped  the  coach  in  time 

8 
I 


to  avert   a  collision  and  consequent  injury.     In  PickeW^a^^A 


case,  fivpra ;  in   Deans  v.   Railroad^  107  N.  C,  6iii&-f^n  k 

Clark  V.  Railroad^  supra;  in  Little  v.  Railroatisknd  Rus-^^f^  , 
sell  V.  Railroad,  decided  at  this  Term,  and  in  every  other 
opinion  delivered  by  this  Court,  in  which  the  doctrine 
that  the  omission  to  prove  the  last  clear  chance  to  prevent 
an  injury  is  held  to  be  a  proximate  cause,  the  liability  of 
the  defendant  railroad  company  is  made  to  depend  upon 
the  question  whether  its  servant  negligently  omitted  to 
stop  its  train  after  the  plaintiiF  had  placed  Jiimself  in  a 
perilous  position.  The  same  rule  has  invariably  been 
applied  in  the  numerous  cases  where  an  action  has  been 
brought  to  recover  for  injury  to  an  animal  exposed  on  the 
track.  Bullock  v.  Railroad,  105  N.  C,  180 ;  Carlton  v. 
Railroad,  104  N.  C,  365  ;  Wilson  v.  Railroad,  90  X.  C, 
69  ;  Snowden  v.  Railroad,  95  X.  C,  93  ;  Randall  v.  Rail- 
road, 104  X.  C,  410,  and  otlier  eases  cited  in  Pickett  v. 
Railroad,  117  X.  C,  at  page  616.  This  case  is  not  anal- 
ogous to  that  ot  Little  v.  Railroad,  at  this  Term,  where  it 
was  held  that  the  court  ought  to  have  instructed  the  jury, 
when  requested  to  do  so,  that  it  was  not  negligence  in  the 
engineer  to  fail  to  stop  his  train  after  he  saw  that  the 
plaintiff  had  taken  refuge  on  the  cap-sill  of  a  trestle  where 
the  railroad  hands  had  been  in  the  habit  of  going  and 
escaping  all  harm  from  the  passing  train.  The  loose 
earth  was  left  in  the  ditch  negligently,  not  as  a  place  of 
refuge  for  persons  exposed.  If  the  engineer  could  have 
stopped  his  train  after  seeing  plaintiff's  exposed  condition, 
it  was  his  duty  to  do  so  and  his  fault  to  omit  to  dis- 
charge his  duty.  But  he  has  no  power  then  to  stop  the 
earth  from  moving,  and  his  master  incurred  no  legal  liabil- 
ity for  his  failure  to  do  so. 

The  rule  has  been  laid  down  at  this  Term  in  Russell  v. 
118—69 
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Jiailroadj  that,  where  the  testimony  is  conflicting,  it  is  the 
duty  of  the  court  to  instruct  the  jury,  upon  request  of 
counsel,  whether,  in  any  given  phase  of  the  evidence,  a 
party  charged  with  carelessness  has  in  fact  been  negli- 
gent. There  was  testimony  to  support  the  theory  that  the 
plaintiff  had  exposed  himself,  contrary  to  the  command  of 
his  superior,  who  was  charged  with  the  duty  of  directing 
the  time  and  manner  of  making  inspections.  The  plaintiflF 
laid  the  foundation  for  the  claim  that  he  was  not  culpable 
in  exposing  himself  when  he  offered  testimony  tending  to 
show  that  the  section  master  was  a  vice-principal  {Logan 
V.  Railroad^  116  N.  C,  940,)  but,  while  he  might  have  beeri 
without  fault  in  incurring  risk  at  the  command  of  such  a 
superior,  he  was  not  free  from  culpability  if  he  exposed 
himself  contrary  to  his  orders.  To  hold,  on  the  one  hand, 
that  the  plaintiff  would  be  free  from  culpability  in  expos- 
ing himself  to  danger  which  he  had  reasonable  ground  to 
apprehend,  because  he  did  so  in  obedience  to  the  order  of 
a  superior  who  had  the  power  to  discharge  hini,  and,  on 
the  other,  that  he  would  be  likewise  blameless  if  he  should 
ignore  orders,  exercise  his  own  judgment,  and  thereby 
subject  himself  to  peril  which  he  had  equal  reason  to 
apprehend  as  a  natural  and  probable  consequence  of  his 
act,  would  be  unjust,  unreasonable  and  therefore  contrary 
to  law.  Where  a  conductor  warns  a  passenger  not  to 
incur  the  risk  of  getting  off  a  train,  he  is  culpable  for  dis- 
regarding the  admonition.  Tilleii  v.  Railroad^  115  N.  C, 
662.  But  if  the  conductor  advises  or  directs  a  passenger  to 
enter  or  debark  from  a  car,  unless  it  is  obviously  perilous 
to  do  so,  the  direction  excuses  an  act  which  might  other- 
wise have  been,  in  contemplation  of  law,  negligent. 
Hinshaw  v.  Railroad^  at  this  Term  ;  2  Shearman  &  Red. 
Sec.  519,  and  note  on  page  55.  Upon  the  same  principle, 
the  act  of  the  plaintiff  in  going  into   the  cut,  if  in  viola- 
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tion  of  orders,  would  be  more  culpable,  because  the  warn- 
ing of  a  superior,  whose  duty  it  was  to  look  aft^r  his 
safety  as  well  as  that  of  the  passengers  and  crew  on  the 
train,  afforded  reasonable  ground  for  apprehension  on  his 
part  that  danger  might  follow  disobedience. 

There  being  one  phase  of  the  evidence,  at  least,  in  which 
the  plaintiff  would  be  deemed  negligent,  the  question  of 
proximate  cause  or  last  clear  chance  depended  on  the  find- 
ings upon  and  inferences  drawn  from  the  testimony.  If, 
notwithstanding  the  negligence  of  the  plaintiff,  the  jury 
find  that  the  engineer  saw,  or  might,  by  proper  vigilance 
in  keeping  a  lookout,  have  seen  the  plaintiff  and  would 
have  had  reason  to  believe,  from  his  previous  knowledge  of 
the  condition  of  the  cut  and  of  the  surroundings,  that  he 
would  be  subjected  to  peril  if  the  train  should  continue 
to  move  forward,  it  was  negligence  to  fail  to  use  all  avail- 
able appliances  to  stop  it  before  reaching  the  point  where 
the  plaintiff  liad  taken  refuge  upon  the  loose  earth.  It 
was  the  province  of  the  jury  ultimately  to  decide  {Russell 
v.  Railroad^  supra^)  whether  the  engineer  exercised  reason- 
able care,  or  such  as  the  ideal  prudent  man  would  have  exer- 
cised under  such  circumstances.  There  was  testimony 
tending  to  show  that  the  engineer  might  have  stopped  the 
train  after  the  plaintiff's  condition  could, have  been  seen 
and  understood  by  him.  Was  the  engineer  in  the  habit 
of  passing  through  the  cut?  Did  be  know  that  the  earth, 
which  had  slided  off  the  embankment,  was  insecure  as  a 
footing  for  one  seeking  safety  from  a  passing  train  i  If, 
in  the  exercise  of  such  care  as  would  have  characterized  a 
prudent  man  in  the  management  of  his  own  affairs,  he 
would  have  had  reasonable  ground  to  believe  that  to  per- 
sist in  the  effort  to  pass  the  plaintiff  would  be  to  subject 
him  to  peril,  then  the  defendant  company  was  answerable 
for  his  negligent  failure   to  avail  himself  of  the  last  clear 
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chance  to  avoid  the  injury.  These  are  qnestions  which 
may  arise  on  another  trial,  and  the  jury  must  be  left  to 
determine  whether,  under  all  the  circumstances,  the 
engineer  might,  by  the  exercise  of  propei  care,  have  seen 
that  he  was  in  peril  and  stopped  the  train  in  time  to  avert 
the  accident. 

For  the  error  in  charging  that  the  leaving  of  the  loose 
earth  in  the  cut  was  deemed,  in  law,  the  proximate  cause 
of  the  injury,  the  defendant  is  entitled  to  a  new  trial. 

New  Trial. 

Clark,  J.  (dissenting)  :  The  last  liability,  or  "  last 
clear  chance,"  as  it  is  called,  was  with  the  defendant. 
Take  the  analogous  case  of  a  man  walking  on  the  railroad 
track  at  night,  and  who  is  run  over  by  reason  of  the  engine 
having  no  head-light.  Troy  v.  Railroad^  99  N.  C,  298. 
There,  the  walking  on  the  railroad  track  at  night  is  con- 
tributory negligence,  and  the  negligence  of  the  defendant 
in  not  carrying  a  head-light  began  before  the  act  of  the 
plaintiff,  but  it  was  a  continuing  neglect,  and  continued 
after  the  contributory  negligence  of  the  plaintiff,  and  was 
the  proximate  cause  of  the  injury,  for  if  there  had  been  a 
head-light  the  plaintiff  could,  by  the  exercise  of  due  dili- 
gence, have  been  seen  in  time  to  have  prevented  the 
injurj^,  or  the  plaintiff  would  have  seen  the  engine  in 
time  to  have  gotten  off  the  track.  Here  the  contributory 
negligence — if  it  was  such — in  going  back  through  the 
cut  when  the  train  had  failed  to  appear,  was  not  the 
proximate  cause  of  the  injury.  The  plaintiff  stepped 
off  the  track  in  full  time  to  avoid  being  hurt,  and  his 
being  in  the  cut  was  not  per  se  the  cause  of  the  injury, 
but  it  was  the  treacherous  condition  of  the  earth  which 
the  defendant  had  allowed  to  slide  down  and  fill  up 
the  side    ditches.     When    the    plaintiff,   like    a    prudent 
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man,  stepped  ojffthe  track,  he  stepped  upon  this  man-trap 
which  the  negligence  of  the  defendant  had  prepared  for 
him.  As  in  the  case  of  the  engine  running  without  a 
head-light,  the  negligence  of  the  defendant  began  before 
the  contributory  negligence  of  the  plaintiff,  but  it  was  a 
continuing  negligence  and  supervened  effectively  after  the 
contributory  negligence  of  the  plaintiff  and  but  for  such 
neglifirence  continuing  till  after  the  act  of  the  plaintiff 
the  attempt  of  the  latter  to  save  himself  by  stepping 
off  the  track  on  to  the  side  would  have  been  successful. 
This  negligence  of  the  defendant  was,  therefore,  the  "  last 
act,"  or  in  other  words  the  "  proximate  cause,"  of  the 
injury.  The  mere  going  into  the  railroad  cut,  however 
could  not  in  fact  be  contributory  negligence.  They  are 
not  j?er  se  dangerous  places  like  trestles.  The  court,  there- 
fore, committed  no  error  in  the  instruction  excepted  to, 
which  was,  "  If  the  plaintiff  stepped  from  the  track  on  to 
the  embankment  in  time  to  avoid  a  collision  with  the  train, 
and  the  bank  gave  way  on  acount  of  being  loose  dirt  which 
had  slided  into  the  road  from  time  to  time  and  been  per- 
mitted to  remain  on  the  bed,  then  the  giving  way  of  the 
bank  would  be  the  proximate  cause  of  the  injury  and  the 
defendant  would  be  liable  in  damages  for  the  injury."  It 
was  the  duty  of  the  defendant  to  have  this  cut,  through 
which  the  plaintiff  as  its  track  walker  had  to  pass,  in  a  safe 
condition.  Its  failure  to  do  so  was  the  proximate  and  effect- 
ive cause  of  the  injury.  The  evidence  is:  "The  loose 
dirt  had  fallen  in  the  cut  and  filled  it  up  over  the  ends  of 

the  cross-ties,  and  in   many  cases  over  the  rails and 

made  a  kind  of  embankment  of  loose  earth.  There  was  no 
place  fixed  for  a  track  walker  to  get  out  of  the  way  of  a 
passing  train."  The  plaintiff  testified  that,  the  train  being 
late,  he  was  walking  through  the  cut  again  to  see  that 
everything  was  safe.      He  saw  the  train  50  yards  off  and 
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got  out  on  the  bank,  which,  being  in  a  defective  condition, 
slided  down,  carrying  the  plaintiff  under  the  car  wheel,  his 
leg  being  cut  off  close  to  the  hip,  and  other  severe  injuries 
being  inflicted.  There  is  sufficient  interval  between  the 
walls  and  the  track,  but  the  loose  earth  had  slided  in,  fill- 
ing it  up  to  the  ends  of  the  cross-ties.  Soon  after  this  acci- 
dent the  cut  was  cleaned  out,  and  witnesses  testified  that  a 
mar  now  stepping  off  the  track  in  the  cut  would  be  perfectly 
safe  from  any  passing  train.  The  section  foreman  testified 
that  he  told  the  plaintiff  to  walk  through  the  cut  and  back 
before  the  train  came,  to  see  that  the  track  was  safe,  and 
that  he  gave  the  plaintiff  no  instruction  what  to  do  if  the 
train  was  late.  The  train  being  late,  the  plaintiff  went 
through  the  cut  again  to  see  if  all  was  safe,  and  on  return- 
ing was  hurt  as  above  stated.  The  conduct  of  the  plaint- 
iff shows  neither  contributory  negligence  nor  disobedience 
of  orders,  but  a  faithfu-l  and  intelligent  compliance  with 
the  spirit  of  his  instructions,  which  were  to  see  that  the 
cut  was  safe  before  the  passage  of  the  train.  His  duty 
was  to  stand  at  the  mouth  of  the  cut  to  waive  the  engine 
down  if  the  cut  was  not  safe,  and  how  could  he  do  that 
when  the  train  was  over  an  hour  late,  except  by  again 
patrolling  the  cut?  He  had  done  this  and  was  returning 
to  his  post  when  the  injury  occurred,  not  from  being  in 
the  cut,  which  was  wide  enough  for  his  safety,  but  by  the 
treacherous  condition  of  the  soil,  which  had  slided  in,  and 
which  the  defendant  had  negligently  permitted  to  remain 
in  close  and  dangerous  proximity  to  the  track.  From  the 
evidence  the  cut  required  frequent  inspection,  and,  the 
train  being  detained,  the  plaintiff  was  in  the  discharge  of 
his  duty  and  disobeying  no  express  orders  when  again 
passing  through  the  cut.  It  was  the  duty  of  the  defend- 
ant t;»  provide  a  safe  place  for  its  employees  to  work,  and 
the  cut  as  then  filled  up  was  unsafe  for  a  track  walker 
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who  mi^ht  be  met  in  the  cut,  while  inspecting  the  track, 
by  a  belated  train,  as  plaintiff  was.  The  plaintiff  had  no 
knowledge  of  the  danger,  this  being  at  night  and  his 
first  tour  of  duty  at  that  cut.  It  was  in  evidence  that  the 
plaintiff  took  every  precaution  in  patrolling  the  cut  by 
stopping  again  and  again  to  listen.  In  Owens  v.  Rail- 
road^ 88  N.  C,  502,  it  was  held  that  the  railroad  was  lia- 
ble for  injury  to  an  employee  caused  by  the  sliding  in  of 
the  dirt  in  a  cut,  if  (as  in  the  present  case)  the  employee 
was  not  guilty  of  contributory  negligence. 

The  court  properly  instructed  the  jury  :  "  If  the  plaint- 
iff was  instructed  to  watch  the  cut,  and  aftei  waiting  at 
the  east  end  for  a  considerable  time  and  finding  the  train 
did  not  come,,  and  knowing  the  condition  of  the  weather 
and  the  condition  of  the  cut  and  its  liability  to  land  slides, 
he  went  through  the  cut  to  the  west  end  and  then  stopped 
and  listened  again,  and  not  hearing  the  engine,  he  again 
entered  the  cut,  and  from  time  to  time  stopped  and  list- 
ened for  the  train  and  proceeded  towards  the  east  end,  and 
about  the  middle  of  the  cut  the  train  came  upon  him  and 
he  attempted  to  get  out  of  the  way  as  alleged,  and  owing 
to  the  steepness  of  the  bank  of  loose  dirt  and  its  soft  con- 
dition, due  to  the  excessive  rains,  he  was  thrown  under 
the  train  and  injured  as  alleged,  then  he  was  not  guilty  of 
contributory  negligence." 

The  other  exceptions  are  without  merit. 
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S.    J.    SCHULHOFER    v.    THE     RICHMOND    &     DANVILLE 

RAILROAD   COMPANY. 

Action  in  Tort  or  Ex  Contractu — Jurisdiction  of  Justice 
of  the  Peace — Election  of  Palintiff — Practice, 

When  an  action,  brought  before  a  justice  of  the  peace,  can  be 
maintained  either  for  breach  of  a  contract  or  in  tort  lor  neg- 
ligence, and  the  complaint  can  be  fairly  construed  as  based 
on  either  form,  the  courts,  in  favor  of  jurisdiction,  will 
regard  the  cause  of  action  to  be  ex  contractu. 

This  was  an  action,  begun  before  a  justice  of  the  peace, 
and  carried  by  appeal  to  the  Superior  Court,  and  heard 
before  Bobinson^  «/.,  at  Fall  Term,  1895,  of  Haywood 
Superior  Court,  upon  the  complaint  and  demurrer  as 
follows : 

Plaintiff  complains  that  he  had  shipped  to  him  from 
Savannah,  Ga.,  on  December  3,  1891,  three  horses  from 
Younglove  &  Goodman,  on  the  defendant's  line  of  rail- 
road. That  the  defendants,  the  Richmond  &  Danville 
Railroad  Co.,  carelessly  and  wilfully  permitted  the  said 
stock  to  remain  in  an  open  stock  car  exposed  to  the  rain 
and  wind  and  cold  from  Sunday  evening  till  late  in  the 
morning  of  Monday,  without  notice  to  the  plaintiff  or  his 
agent,  and  that  by  reason  of  such  exposure  and  neglect  one 
of  the  plaintiff's  horses  took  sick  and  died,  and  that  the  plaint- 
iff and  consignor  paid  the  freight  on  said  stock,  amount 
$34.25,  to  defendant's  agent  at  Waynesville,  also  the  feed 
of  the  stock  while  in  transit.  It  was  defendant's  contract 
to  deliver  said  stock  in  good  condition,  and  by  reason  of 
defendant  failing  to  comply  with  the  contract  and,  on 
account  of  the  neglect,  and  by  failing  to  properly  care  for 
and  shelter  said  stock,  the  plaintiff  has  been  greatly  dam- 
aged, to-wit :  $190. 
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The  defendant  demurred  to  the  jurisdiction  of  this  court, 
and  said  that,  if  the  stock  described  in  this  action  were  dam- 
aged, which  defendant  denied,  it  is  in  the  nature  of  a  tort 
and  did  not  arise  under  contract.  His  Honor  being  of 
opinion  with  the  defendants,  sustained  the  demurrer,  and 
gave  judgment  dismissing  plaintiff's  action,  to  which  judg- 
ment plaintiff  excepted  and  appealed. 

Messrs.  Ferguson  c6  Ferguson^  for  plaintiff  (appellant.) 
Messrs.  G.  F.  Bason  and  J.  M.  Moody^  for  defendant. 

• 

Clark,  J.  :  The  cause  of  action  could  be  sustained  either 
for  damages  for  breach  of  the  contract  of  safe  delivery,  or 
in  tort  for  negligence.  The  plaintiff  having  brought  the 
action  before  a  justice  of  the  peace  "  for  $190,  due  by  con- 
tract," evidently  elected  to  sue  ex  contractu.  When  the 
action  can  be  fairly  treated  as  based  either  on  contract  or 
in  tort^  the  courts,  in  favor  of  jurisdiction,  will  sustain  the 
election  made  by  the  plaintiff.  Brittainw.  PaynCy  at  this 
Term  ;  Bowers  v.  Railroad^  107  N.  C,  721 ;  Stokes  v.  Tay- 
lor, 104  N.  C,  394. 

The  judgment  dismissing  the  action  is 

Reversed. 
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CYNTHIA  RUSSELL  v.  CAROLINA  CENTRAL  R.  R.  CO. 

Negligence    and    Contributory    Negligence — Province    of 
Court  and  Jury  Respectively — Approaching  Crossings. 

1.  It  is  negligence  for  an  engineer  of  a  moving  train  to  fail  to  give 

some  signal  of  its  approach  to  a  crossing  of  a  pnblic  highway, 
or  a  crossing  habitually  used  by  the  public. 

2.  A  person   approaching  a  railroad  crossing    should  diligently 

look  out  for  approaching  trains.  A  failure  so  to  do  con- 
stitutes contributory  negligence.  But  a  failure  to  be  on  the 
lookout  because  of  the  omission  of  the  servants  of  the  rail- 
road to  give  the  usual  and  proper  signals  is  not  contributory 
negligence. 

8.  A  person  who  drives  up  to  a  railroad  crossing  where  gates  are 
kept,  which  it  is  the  custom  of  the  railroad  company  to  have 
closed  when  danger  to  the  passage  of  vehicles  may  be  expected 
is  not  negligent  if  he  drive  through  such  gates  when  open, 
without  stopping  to  look  or  listen  for  the  approach  of  a  train. 
The  same  rule  applies  where  it  is  the  custom  of  the  railroad 
company  to  keep  sentinels  at  crossings  to  warn  people  of 
anticipated  danger. 

4.  The  relative  rights  and  powers  of  the  court  and  jury  in  actions 
involving  questions  of  negligence  and  contributory  negli- 
gence may  be  defined  thus  : 

(a.)  Where  the  facts  are 'undisputed,  and  but  a  single  inference 
can  be  drawn  from  them,  it  is  the  exclusive  duty  of  the  court 
to  determine  whether  the  injury  was  caused  by  the  negli- 
gence of  one  or  the  concurrent  negligence  of  both  of  the 
parties. 

(&.)  Where  the  testimony  is  conflicting  upon  any  material  point,  or 
more  than  one  inference  may  be  drawn  from  it,  it  is  the 
province  of  the  jury  to  find  the  facts  or  make  the  deduc- 
tions. 

(c.)  It  is  the  duty  of  the  judge  to  instruct  the  jury, when  requested 
to  do  so,  whether,  in  any  given  phase  of  contradictory 
evidence,  or  in  case  an  inference  fairly  deducible  from  the 
testimony,  ^r  any  aspect  of  it,  should  be  drawn  by  them^ 
either  of  the  parties  would  be  deemed  culpable  in  law. 
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{d.)  Where  the  testimony  is  conflicting,  or  fair  minds  may  deduce 
more  than  one  conclusion  from  it,  it  is  the  province  of  the 
jury,  under  instructions  from  the  judge,  to  determine 
whether  either  of  the  parties  failed  to  exercise  reasonable 
care,  or  to  use  such  diligence  as  a  prudent  man,  in  the  con- 
duct of  his  own  affairs,  would  have  exercised  under  all  the 
surrounding  circumstances. 

{e.)  It  is  not  the  duty  of  the  judge,  without  special  request,  to 
instruct  upon  every  possible  aspect  of  the  evidence,  or  as  to 
every  conceivable  deduction  of  fact  which  may  be  drawn 
from  it. 

Civil  action,  tried  before  Timberlake,  «/.,  at  August 
Term,  1895,  of  Union  Superior  Court. 

Verdict  and  judgment  for  plaintiff.  Defendant 
appealed. 

The  following  issues  were  submitted  to  the  jury  and 
agreed  to,  except  3d,  which  was  objected  to  by  the  defend- 
ant,  upon  ground  there  was  no  evidence  to  support  it, 
to- wit : 

"  let.  Was  the  plaintiff  injured,  as  described  in  the  com- 
plaint, by  the  negligence  of  the  defendant  railroad  com- 
pany ?     Answer  :  *  Yes.' 

"  2d.  If  so,  did  plaintiff  contribute  to  her  injury  by  her 
own  negligence?     Answer: 'No.' 

*'  3d.  Could  the  defendant,  by  the  exercise  of  reasonable 
care  and  prudence,  have  avoided  the  injury  i 

*'  4th.  What  damage,  if  any,  has  the  plaintiff  sustained  ? 
Answer  :  '  One  thousand  dollars.'  " 

The  court  told  the  jury  if  they  found  Ist  issue  "  Yes,'* 
and  2d  issue  "  No,"  not  to  answer  the  3d  issue,  and 
hence  there  was  no  response  thereto. 

Defendant  asked  for  following  special  instructions: 

"  1.  The  burden  is  on  the  plaintiff  to  show  that  the  neg- 
ligence of  the  defendant  was  the  proximate  cause  of  the 
injury  she  received,  and  unless  she  shows  this  by  a  prepon- 
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derance    of  the  evidence,   she    cannot    recover,   and    the 
answer  to  the  first  issue  should  be  'No.' 

"  2.  If  the  plaintiff,  or  her  husband,  by  the  exercise  of 
her  senses,  conld  have  seen  or  heard  the  approaching 
train,  and  failed  to  do  so,  and  her  injury  was  caused 
thereby,  it  was  negligence  on  her  part,  and  she  cannot 
recover,  and  the  answer  to  the  second  issue  should  be 
'  Yes.' 

^'  3.  Under  the  circumstances  of  the  case,  as  shown  bv 
the  evidence,  it  was  the  duty  of  the  plaintiff  and  her  hus- 
band, to  stop,  look  and  listen  to  tell  whether  a  train  was 
approaching,  and  if  she  failed  to  do  so,  and  her  injury 
was  caused  thereby,  this  is  contributory  negligence,  and 
she  cannot  recover,  and  you  will  answer  the  second  issue 
*Yes.' 

"4.  Although  the  engineer  may  have  failed  to  give  the 
blows  for  the  crossin  »■,  still  it  was  the  duty  of  the  plaintiff 
and  her  husband  to  stop,  look  and  listen  before  attempting 
to  cross  the  track  ;  and  if  she  failed  to  do  so,  and  her  injury 
was  caused  thereby,  she  cannot  recover,  and  the  answer  to 
the  second  issue  would  be  '  Yes/ 

"5.  That  if  the  plaintiff,  or  her  husband,  before  reach- 
ing the  crossing  on  the  G.,  C.  &  N.  Railway,  could  have 
seen  or  heard  the  approaching  train,  and  failed  to  do  so, 
and  her  injury  was  caused  thereby,  this  would  be  contrib- 
utory negligence  on  her  part,  and  she  could  not  recover, 
and  your  answer  to  the  second  issae  should  be  '  Y'es' ;  and 
this  would  be  so  even  if  the  defendant  did  not  give  the 
blow  for  crossing. 

"  6.  That  if  the  plaintiff,  or  her  husband,  at  any  time 
after  passing  crossing  on  G.,  C.  &  N.  Railway,  had  stopped 
the  buggy,  looked  and  listened,  and  could  have  seen  or 
heard  the  approaching  train,  and  failed  to  do  so,  and  her 
injury    was    caused   thereby,   this  would   be   contributory 
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negligence,  and  she  cannot  recover,  and  your  answer  to 
the  second  issue  will  be  '  Yes ' ;  and  this  would  be  so  even 
if  defendant  did  not  blow  for  the  crossing. 

"  7.  When  a  railroad  crosses  a  public  road  on  a  level  or 
at  grade,  the  railroad  has  the  right  of  way,  and  persons 
traveling  on  the  public  road  must  yield  precedence  to  the 
train,  and  if  the  plaintiff,  or  her  husband,  by  the  exercise 
of  ordinary  care,  could  have  seen  or  heard  the  train  at  any 
point  far  enough  from  the  crossing  on  the  C.  C.  Railroad 
to  have  stopped  the  horse  before  reaching  the  crossing  and 
avoided  the  collision,  and  failed  to  do  so,  this  would  have 
been  contributory  negligence,  and  plaintiff  could  not 
recover,  and  you  should  answer  the  second  issue  ^  Yes'; 
and  this  would  be  so  even  if  defendant  did  not  blow  for 
the  crossing. 

"  8.  That  if  the  view  of  the  line  of  railroad  was  partially 
obstructed  from  public  road,  the  plaintiff  and  her  husband 
traveling  in  a  top  buggy,  top  up,  with  side  curtains,  the 
opportunity  to  turn  from  the  road  from  G.,  C.  &  N.  cross- 
ing to  C.  C.  crossing  unsafe,  the  distance  about  290  feet, 
it  was  the  duty  of  the  plaintiff  and  her  husband  to  exer- 
cise a  high  degree  of  care  before  making  either  crossing, 
and  to  take  every  prudent  precaution  to  avoid  a  collision, 
stop,  look  and  listen,  even  if  no  regular  train  was  expected 
to  pass,  or  if  the  railroad  had  not  given  notice  of  its 
approach,  and  if  plaintiff  and  her  husband  failed  to  do  so, 
and  her  injury  was  caused  thereby,  she  cannot  recover, 
and  you  should  answer  the  second  issue  *  Yes.' 

"  9.  If  you  answer  the  second  issue  *  Yes'  you  need  not 
answer  the  third  issue. 

"10.  If  you  answer  the  first  issue  'No'  you  need  not 
answer  the  second  and  third  issues. 

"  11.  That  if  the  defendant  road  blew  for  the  road  cross- 
ing you  will  answer _  issue  '  No.' 


1102  IN  THE  SUPREME  COURT.  [118 


Russell  v.  Railroad. 


"  12.  That  if  the  defendant  gave  any  signal  of  its 
appoach  to  the  crossing  sufficient  to  alarm  the  plaintiff  of 
its  approach  you  will  answer  the  first  issue  *  No.' 

"  13.  That  if  the  jury  believe  the  engineer  was  keeping 
a  proper  lookout,  and  after  he  discovered  the  plaintiff 
used  every  effort  that  he  could  with  tlie  appliances- at  his 
command  to  avoid  the  collision,  and  was  unable  to  do  so, 
you  will  answer  the  third  issue  '  No.' 

"  15.  It  was  not  the  duty  of  the  engineer  to  stop  and 
look  out  on  the  track  of  the  G.,  C.  &  N.  Railway  further 
than  he  was  traveling  in  its  direction,  viz.,  at  junction 
switch  of  C.  C.  R.  R.  and  G.,  C.  &  N.  Railway.  That  it 
was  his  duty  and  that  of  his  fireman  to  keep  a  proper  look- 
out on  the  C.  C.  R.  R.,  so  far  as  their  duties  would  permit, 
and  if  they  did  so  and  could  not  and  did  not  see  the  plaint- 
ifl^s  buggy  until  it  crossed  the  G.,  C.  &  N.,  seventy-eight 
to  ninety  yards  from  C.  C.  crossing,  and  when  they  saw 
that  the  buggy  did  not  slop,  and  at  that  time  they  were  so 
near  the  CO.  crossing  that  then  the  engineer  could  not 
stop  his  train  with  the  appliances  at  hand,  and  that  he 
made  every  eflbrt  that  could  be  n)ade  with  the  appliances 
at  hand,  the  plaintiff  could  not  recover,  and  it  would  be 
the  duty  of  the  jury  to  answer  the  third  issue  '  No.'  " 

In  lieu  of  the  special  instructions  asked  by  the  defend- 
ant the  court  charged  the  jury  as  follows : 

For  No.  1.  Given  exactly,  with  the  addition  that  the 
third  issue  should  be  answered  "  No.'' 

For  No.  2.  If  the  plaintiff,  or  her  husband,  by  the  exer- 
cise of  their  senses,  could  have  seen  or  heard  the  approach- 
ing train  and  failed  to  do  so,  and  her  injury  was  caused 
thereby,  it  was  contributory  negligence  on  her  part,  and 
the  answer  to  the  second  issue  should  be  "  Yes." 

For  No.  3.  Under  the  circumstances  of  this  case,  as 
shown  by  the  evidence,  it  was  the  duty  of  the  plaintiff  and 
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her  husband  to  look  and  listen  to  tell  whether  a  train  was 
approaching,  and  if  she  failed  to  do  so,  and  her  injury  was 
caused  thereby,  this  was  contributory  negligence,  and  you 
will  answer  the  second  issue  *'  Yes." 

For  No.  4.  Although  the  engineer  may  have  failed  to 
ffive  the  blows  for  the  crossing,  still  it  was  the  duty  of  the 
plaintiff  and  her  husband  to  look  and  listen  before  attempt- 
ing to  cross  the  tracks,  and  if  she  failed  to  do  so,  and  her 
injury  was  caused  thereby,  she  is  guilty  of  contributory 
negligence,  and  the  answer  to  the  second  issue  should  be 
"  Yes."  But  if  you  should  further  find  that  if  the  engineer 
had  rung  the  bell  or  sounded  the  whistle  at  a  reasonable 
distance  from  the  crossing,  and  he  failed  to  do  it,  and  the 
locality  and  position  of  plaintiff  was  such  as  that  she  could 
have  heard  said  signal,  if  it  had  been  given,  and  would  not 
have  attempted  to  cross,  notwithstanding  she  did  not  look 
and  listen,  in  this  event  the  proximate  cause  of  plaintiff's 
injury  would  be  defendant's  negligence  and  you  will 
answer  the  third  issue  '*  Yes." 

For  No.  5.  Given  exactly  as  requested,  except  the  clause 
"  and  she  cannot  recover"  was  stricken  out. 

For  No.  6.  That  if  the  plaintiff,  or  her  husband,  at  any 
time  after  passing  the  crossing  on  the  G.,  C.  &  N.  Railway, 
had  looked  and  listened,  and  could  have  seen  or  heard  the 
approaching  train,  and  failed  to  do  so,  and  her  injury  was 
caused  thereby,  this  would  be  contributory  negligence,  and 
your  answer  to  the  second  issue  will  be  "  Yes";  and  this 
would  be  so  even  if  defendant  did  not  blow  for  the  crossing. 

For  No.  7.  When  a  railroad  crosses  a  public  road  on  a 
level  or  at  a  grade  the  railroad  has  the  right  of  way,  and 
persons  traveling  on  the  public  road  must  yield  precedence 
to  the  train,  and  if  the  plaintiff,  or  her  husband,  by  the 
exercise  of  ordinary  care,  could  have  seen  or  heard  the 
train  at  any  point  far  enough  from   the   crossing   on    the 
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0.  C.  R.  R.  to  have  stopped  the  horse  before  reaching  the 
crossing,  and  avoided  the  collision,  and  failed  to  do  so,  this 
would  be  contributory  negligence,  and  you  should  answer 
the  second  issue  "  Yes ; "  and  this  would  be  so  even  if 
defendant  did  not  blow  for  the  crossing.  Yet  those  in 
charge  of  trains  are  bound  to  give  reasonable  warning  so 
that  a  person  about  to  cross  may  stop  and  allow  the  train 
to  pass,  and  if  you  should  further  find  said  warning  was 
not  given  as  before  explained,  and  further,  that  if  it  had 
blown  plaintiff  would  have  heard  it,  and  not  attempted  to 
cross,  your  answer  to  the  third  issue  would  be  "  Yes." 

For  No.  8.  Given  exactly,  except  the  clause  "  she  cannot 
recover,"  just  at  the  close,  was  stricken  out. 

Nos.  9,  10,  11  and  12  were  refused. 

Nos.  13  and  14  were  given. 

For  No.  15.  Given  exactly,  with  the  addition  "  provided 
further  you  find  that  the  signal  was  given  at  a  reasonable 
distance  from  the  crossing." 

The  court  also  gave  the  following  instructions  asked  for 
by  plaintiff: 

*'  The  law  devolves  upon  the  defendant  company  the 
duty  to  give  due  and  proper  signals  when  approaching 
crossings,  so  as  to  warn  travelers  of  the  approach  of  their 
trains,  and  if  in  this  case  the  defendant  failed  to  give  such 
signal,  at  a  reasonable  distance  from  crossing,  either  by 
blowing  whistle  or  ringing  bell,  the  defendant  was  guilty 
of  negligence,  and  if  such  failure  was  proximate  cause  of 
plaintiff 's  injury  the  jury  should  answer  the  1st  and  3d 
issues  '  Yes.' 

"  The  law  devolves  upon  the  defendant  company  the 
duty  to  keep  a  diligent  outlook  for  travelers  in  operating  its 
trains  when  approaching  public  crossings,  and  especially 
is  this  true  in  cities  and  populous  towns,  where  a  higher 
degree  of  care  is  required  than  when  in  the  open  country, 
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and  if  in  this  case  the  defendant  company  failed  to  keep 
such  lookout,  and  such  failure  was  proximate  cause  of 
plaintiff's  injury,  the  jury  should  find  3d  issue  '  Yes.' 

"Even  if  jury  should  believe  the  plaintiff  was  careless 
in  exposing  herself,  yet  if  she  would  not  have  gone  on 
crossing  but  for  the  negligence  of  the  engineer  in  failing 
to  give  proper  signal,  if  he  did  so  fail,  defendant  would 
still  be  liable  for  damages  resulting  from  collision,  and 
you  should  answer  3d  issue  '  Yes.' 

'*  If  the  defendant's  engineer  could,  by  use  of  appliances 
he  had  at  hand,  after  he  saw  and  realized  plaintiff's  peril, 
have  so  checked  his  speed  as  to  have  avoided  injury  with- 
out endangering  his  train  or  persons  on  it,  and  he  failed 
to  do  so,  jury  should  answer  3d  issue  '  Yes.' 

"  If  the  defendant's  engineer  could,  by  the  exercise  of  a 

■ 

vigilant  outlook,  have  seen  plaintiff's  danger  in  time  to 
check  his  s])eed  and  avert  the  danger  with  appliances  he 
had  at  hand,  without  danger  to  his  train  or  persons  on  it, 
and  failed  to  keep  such  outlook  and  to  discover  plaintiff's 
peril,  and  such  failure  was  proximate  cause  of  plaintiff's 
injury,  jury  should  answer  3d  issue  '  Yes.' 

"  If  the  jury  should  find  1st  issue  '  Yes,'  or  the  3d  '  Yes,' 
or  both  '  Yes,'  you  will  consider  what  damage,  if  any, 
plaintiff  has  sustained,  and  in  passing  upon  this  may  prop- 
erly take  into  consideration  any  and  all  losses  they  may 
find  from  the  evidence  the  plaintiff  is  likely  to  sustain  in 
future  resulting  from  loss  of  time,  loss  from  inability  to 
perform  physical  or  mental  labor,  loss  of  capacity  to  earn 
money,  and  practical  suffering  of  body  and  mind,  which 
are  the  immediate  and  necessary  consequences  of  her 
injury.  There  is  no  evidence  of  any  expenditure  for  medi- 
cine or  doctors'  bills,  and  you  will  not  consider  this." 

After  recapitulating  evidence  and  giving  fully  the  con- 
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tentions  of  both  parties,  the  court  charged  the  jnry  as 
follows : 

On  let  Issue.  If  you  find  that  the  engineer  failed  to  give 
signal  either  by  blowing  whistle  or  ringing  bell  at  a  rea- 
sonable distance  from  the  crossing,  such  as  described  by 
the  witnesses,  this  would  be  negligence,  and  yon  would 
answer  1st  issue  "  Yes."  If  you  find  signal  was  given  at 
reasonable  distance,  then  you  will  answer  1st  issue  "  No." 
Defendant  excepted  to  this  charge. 

On  2d  Issue.  The  law  imposes  on  the  plaintiff  the  duty 
to  look  out  for  the  approach  of  the  trains  and  to  observe 
all  reasonable  precautions  before  attempting  to  cross  the 
track,  and  if  you  find  that  she  did  not  look  and  listen  to 
ascertain  if  a  train  was  coming  and  observe  all  reasonable 
precautions  to  avoid  danger,  you  will  find  the  2d  issue 
"Yes."  If  she  did  look  and  listen  and  observe  all  rea- 
sonable precautions  you  will  find  that  issue  ''  No."  Defend- 
ant excepted  to  this  charge. 

On  3d  Issue.  If  you  find  the  1st  and  2d  issues  "  Yes," 
that  is  to  say,  if  you  find  plaintiff  failed  to  look  and  listen 
and  observo  reasonable  precautions  before  crossing,  and 
further  find  that  the  engineer  failed  to  give  signal  as 
before  explained  in  these  instructions,  still  if  you  further 
find  that  if  he  had  given  such  signal  she  would  have  heard 
same,  and  would  not  have  attempted  to  cross,  defendant's 
negligence  would  be  proximate  cause  of  plaintiff's  injury, 
and  you  will  find  3d  issue  ''  Yes."  Defendant  excepted 
to  this  charge. 

On  3d  Issue.  If  yoa  find  1st  and  2d  issues  ''Yes,"  that 
is  to  say,  if  you  find  plaintiff  failed  to  look  and  listen  and 
observe  all  reasonable  precautions  before  crossing,  and 
further  find  that  the  engineer  failed  to  give  signal  as  before 
explained  in  these  instructions^  still  if  you  further  find 
that  the  engineer  saw  said  plaintiff  in    time   to   check   his 
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speed  and  avert  the  danger  with  the  appliances  at  hand 
without  danger  to  his  train  or  persons  on  if,  then  the 
defendant  failed  to  use  reasonable  care  and  prudence,  and 
you  will  answer  3d  issue  "  Yes."  Defendant  excepted  to 
this  charge. 

On  3d  Issue.  If  you  find  the  plaintiflF  failed  to  look  and 
listen  and  the  defendant  failed  .to  give  signal  as  before 
explained,  and  further  find  that  if  such  signal  had  been 
given  she  would  not  have  heard  it  without  looking  and 
listening,  and  would  have  gone  on,  you  will  answer  3d 
issue  '*  No*,"  unless,  as  before  explained,  you  should  find 
that  the  engineer  saw  plaintiff  in  time  to  check  his  speed, 
avert  the  danger,  and  failed  to  use  reasonable  care  and 
prudence.     Defendant  excepted  to  this  charge. 

On  3d  Issue.  If  you  find  that  after  seeing  plaintiff  the 
engineer  used  reasonable  care  and  prudence  to  stop  the 
train  you  will  find  third  issue  "  No,"  unless  you  should 
find,  as  before  explained,  that  if  proper  signals  had  been 
given  plaintift' could  have  heard  train  and  not  attempted 
to  cross,  notwithstanding  her  failure  to  look  and  listen. 
Defendant  excepted  to  this  charge. 

On  4th  Issue.  You  will  allow  a  reasonable  satisfaction 
for  loss  of  both  bodily  and  mental  powers,  or  for  actual 
suffering  both  of  body  and  mind,  which  are  the  necessary 
and  immediate  consequences  of  her  injury.  Defendant 
excepted  to  this  charge. 

The  court  fully  explained  to  the  jury  which  instruction 
applied  to  the  different  issues,  and  told  them  not  to  con- 
sider the  third  if  their  answer  to  the  first  should  be  "  Yes  " 
and  to  the  second  "  No." 

defendant's  motion   for   new  trial. 

"  For  error  in  court  for  admitting  incompetent  testi- 
mony   and    refusing    to    admit    competent    testimony,    as 
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appears  from  exceptions  in  this  statement.  For  error  of 
court  in  giving  instruction  excepted  to  by  defendant  in 
this  statement. 

"  For  error  of  court  in  refusing  to  give  instructions  asked 
for  bv  defendant." 

And  defendant  further  excepted  to  the  submission  of  3d 
issue. 

Mr,  Franlc  /.  Osborne^  for  plaintiff. 

Messrs,  McRae  <&  Day^  for  defendant  (appellant). 

AvKRY,  J. :  It  is  the  duty  of  an  engineer  in  charge  of 
a  moving  train  to  give  some  signal  of  its  approach  to  the 
crossing  of  a  public  highway  over  a  railway  track  or  to  a 
crossing  which  the  public  have  been  habitually  permitted 
to  use  ;  and  where  he  fails  to  do  so,  the  railw^ay  company  is 
deemed  negligent  and  answ^erable  for  any  injury  due  to 
such  omission  of  duty.  Ilinkle  v.  Railroad^  109  N.  C, 
472;  liandall  v.  Railroads  104  N.  C,  410;  Gilmore  v. 
Railroadyllo^.  C,  657. 

On  the  other  hand  it  is  ordinarily  the  duty  of  a  person, 
who  is  approaching  a  crossing  of  a  railway  track,  though 
not  at  the  time  fixed  by  the  schedule  for  the  pass- 
ing of  any  train,  to  make  diligent  use  of  his  senses  in 
order  to  discover  whether  there  is  reason  to  apprehend 
danger  of  a  collision,  and  the  failure  to  do  this  usually  con- 
stitutes contributory  negligence;  and,  where  the  injury 
might  have  been  averted  by  taking  such  precaution,  the 
plaintiff  cannot  recover.  But  where  a  plaintiff  does  listen 
and  look  and  is  induced  to  go  upon  the  track  because  of 
the  failure  of  the  railroad  company  to  give  a  signal  at  the 
usual  place  in  approaching  a  crossing,  the  ensuing  injury, 
in  case  of  a  collision,  is  attributed  to  the  omission  of  the 
company  to  warn  such  person   of  danger,  and  not  to  his 
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carelessness.  Hinkle  v.  Railroad^  supra.  And  even 
where  the  plaintiff  exposes  himself  to  danger,  if  he  is 
induced  to  incur  the  risk  because  of  the  failure  to  sound 
the  whistle  or  ring  the  bell  at  the  usual  place,  the  omis- 
sion to  listen  and  look  is  deemed  excusable  or  not  culpa- 
ble, because  he  is  misled  by  the  conduct  of  the  company. 
Alexander  v.  Railroad^  112  N.  C,  720,  734.  A  person  is 
careless  when  he  neglects  to  provide  against  danger  that 
he  has  reasonable  ground  to  apprehend,  or  against  delete- 
rious consequences  that  are  the  natural  or  probable  result 
of  his  act.     Tillett  v.  Railroad^  decided  at  this  Term. 

A  person  who  drives  up  to  a  crossing  in  a  town  or  city 
where  it  is  the  custom  to  close  the  gates,  so  as  to  prevent 
the  passage  of  vehicles  when  trains  are  appreaching  and 
to  open  them  when  there  is  no  danger,  is  not  negligent  if 
he  drive  through  such  gate  when  open  without  stopping 
to  look  or  listen.  The  same  rule  applies  where  the  com- 
pany is  accustomed  to  keep  a  sentinel  on  post  to  give 
warning  of  danger,  and  a  person  is  induced  to  drive  upon 
the  track  because  the  watchman  is  not  on  duty.  The 
plaintiff  had  a  right  to  expect  that  the  company  would  not 
omit  to  give  the  usual  alarm,  and  was  not  culpable  for  act- 
ing upon  that  supposition.     Hinkle  v.  Railroad^  supra,. 

The  three  issues  are  not  in  the  form  suggested  and 
declared,  in  Nathan  v.  Railroad^  decided  at  this  Term,  to 
be  ordinarily  best.  But  this  is  not  the  ordinary  case  of 
negligence  on  the  part  of  a  defendant  intervening  as  an 
operative  cause  of  injury  after  the  carelessness  of  a  plaintiff. 

The  question  whether  the  plaintiff  had  been  thrown  off 
her  guard  by  the  omission  to  give  the  signal,  was  prelim- 
inary to,  and  very  distinct  from,  the  inquiry  whether  the 
engineer  might,  by  reasonable  care,  have  discovered  that 
she  was  in  danger  in  time  to  have  averted  the  accident 
notwithstanding  her  previous   carelessness.      Here,  if  the 
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jury  believed  that  the  plaintiff  was  induced  to  expose  her- 
self by  the  failure  to  give  the  alarm,  it  was  their  duty  to 
find,  in  answer  to  the  first  issue,  that  the  injury  was  due 
to  the  defendant's  negligence,  and,  in  response  to  the 
the  second  issue,  that  she  was  not  culpable  for  exposing 
herself  to  danger.  The  question  whether,  under  any 
given  circumstances,  it  would  have  been  a  prudent  precau- 
tion to  stop  as  well  as  listen  and  look  in  order  to  acquire 
more  accurate  information  as  to  the  peril  of  going  upon 
the  track,  is  a  mixed  one,  and  it  is  the  peculiar  province 
of  the  jury  to  pass  upon  it.  In  Gilmore  v.  Railroad^ 
aupra^  the  Court  held  that  it  was  for  the  jury,  in  view  of 
all  the  testimony  as  to  the  surrounding  circumstances,  to 
say  whether  it  was  imprudent  for  the  plaintiff  to  venture 
upon  the  track  with  his  team.  This  ruling,  it  is  con- 
tended, is  in  conflict  witli  the  principle  laid  down  in  Entry 
y.  Bailroady  109  N.C.,589,  and  it  must  be  admitted  that 
this  is  true.  If  the  rule  of  the  prudent  man  is  not  to  be 
given  as  a  guide  to  the  jury,  then,  where  a  case  is  sub- 
mitted to  them  because  the  evidence  is  conflicting  or  for 
the  reason  that  more  than  one  ifil^rence  can  be  drawn,  it 
follows  as  an  inevitable  conclusion  that  the  Court  must 
anticipate  every  hypothetical  phase  which  might  arise  out 
of  the  contradictory  testimony  and  allofthe  varying  deduc- 
tions which  niight  be  drawn,  and  tell  the  jury  beforehand 
whether,  in  any  aspect  presented  by  a  possible  finding  of 
fact,  the  conduct  of  a  party  charged  with  negligence  would 
come  up  to,  or  fall  short  of,  the  legal  standard  of  the  ideal 
prudent  man.  In  every  instance  where  the  trial  judge 
fails  to  work  out  and  present  all  possible  combinations 
of  tact,  or  all  inferences  fairly  deducible  from  the  evi- 
dence, the  jury  must  be  left,  despite  the  iron-clad  rule 
laid  down  in  the  leading  opinion  in  Eviry^B  case,  to  deter- 
mine whether  the  facts  as  found  bv  them    were   character- 
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istic  of  a  prudent  or  imprudent  man.  But  Gilmore^s  case 
was  one  where  more  than  a  single  inference  was  deduc- 
ible,  and  it  was  held  to  be  the  office  of  the  jury  not  only 
to  make  the  deductions  but  to  apply  the  rule  of  the  pru- 
dent man  to  them  after  they  were  made.  This  ruling  is 
utterly  irreconcilable  with  that  in  Emry^s  case.  But 
while  in  Tillett  v.  Railroad^  decided  at  this  Term,  ^mry'« 
case  was  conceded  to  be  authority  upon  this  point,  the 
later  case  of  Hinshaw  v.  Railroad  can  be  construed  in 
no  other  way  than   as  overruling  Emry'^a  G2k%Q. 

The  substance  af  the  rule,  as  stated  in  Emry^s  case,  was 
that  when  the  facts  were  controverted,  or  the  inferences  to 
T)e  drawn  from  them  were  doubtful,  the  jury  must  find  the 
facts  or  draw  the  inferences,  and  "  the  court  must  instruct 
them  as  to  the  law  applicable  to  the  same."  The  court 
cannot  instruct  upon  a  state  of  facts  not  yet  found,  and 
unless  the  judge,  of  his  own  motion,  or  with  the  aid  of 
counsel,  can  anticipate  every  conceivable  aspect  of  the 
testimony  upon  which  a  verdict  might  be  based,  there  must 
be  left  some  hypothetical  phase  of  it,  which,  if  adopted, 
would  leave  the  jury  with  no  better  or  other  guide  than 
that  furnished  by  the  standard  of  the  ideal  prudent  man. 
In  overruling  Emry^s  case  this  Court  substitutes,  necessa- 
rily, the  rule  prevailing  in  England  and  adopted  by  the 
Supreme  Court  of  the  United  States,  and  the  courts  of 
almost  all  of  the  states,  for  that  therein  laid  down. 

The  relative  rights  and  powers  of  the  court  and  jury 
in  the  trial  of  actions  raising  issues  as  to  negligence  and 
contributory  negligence,  may  be  defined  as  follows: 

1.  Where  the  facts  are  undisputed  and  but  a  single 
inference  can  be  drawn  from  them,  it  is  the  exclusive  duty 
of  the  court  to  determine  whether  an  injury  has  been 
caused  by  the  negligence  of  one  or  the  concurrent  negli- 
gence of  both  of  the  parties. 
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2.  Where  the  testimony  is  conflicting  upon  any  material 
point  or  more  than  one  inference  may  be  drawn  from  it,  it 
is  the  province  of  the  jury  to  find  the  facts  or  make  the 
deductions. 

3.  It  is  the  duty  of  the  Judge  to  tell  the  jury,  at  the 
request  of  counsel,  whether  in  any  given  phase  of  contra- 
dictory evidence  or  in  case  an  inference  fairly  deducible 
from  the  testimony,  or  any  aspect  of  it  should  be  drawn  by 
them,  either  of  the  parties  would  be  deemed  in  law  cul- 
pable. 

4.  Where  the  testimony  is  conflicting  or  fair  minds  may 
deduce  more  than  one  conclusion  from  it,  it  is  the  province 
of  the  jury,  after  hearing  such  instructions  as  may  be  submit- 
ted by  the  court  for  their  guidance,  to  determine  whether 
either  of  the  parties  charged  with  negligent  omission  to 
exercise  reasonable  care  or  to  use  such  diligence  as  a  pru- 
dent man  in  the  conduct  of  his  own  affairs  would  have 
exercised  under  all  of  the  surrounding  circumstances. 

5.  It  is  not  the  duty  of  the  nisi prius  Judge  to  instruct, 
without  special  request,  upon  every  possible  aspect  of  the 
evidence  or  ae  to  every  conceivable  deduction  of  fact  which 
may  be  drawn  from  it.  Morgan  v.  Lewis,  95  X.  C,  296; 
Brown  v  Calloway,  90  N.  C,  118. 

While  we  see  no  error  in  the  instruction  given  in  rela- 
tion to  the  third  issue,  it  is  not  material  to  discuss  it.  The 
jury  under  the  instruction  given  must  have  concluded  thai 
the  defendant  negligently  omitted  to  give  the  signal  and 
that  the  plaintiff  was  not  culpable,  and  hence  have  deemed 
it  unnecessar}'  to  lespond  to  the  third  issue.     The  judgment 

is  affirmed. 

Affirmed. 
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STATE  V.  GABRIEL  THOMAS. 

Murdevr-HusharKTs  Chastisement  of   Wife — Evidence  of 

Malicious  Intent, 

1.  The  recent  decisions  of  this  Court  upon  the  distinction  between 

murder  in  the  first  and  second  degrees  and  manslaughter 
reviewed  and  distinguished  by  Avbry,  J. 

2.  On  an  indictment  for  murder  the  omission  of  the  judge  to 

explain  to  the  jury  the  application  of  the  testimony  to  the 
theory  of  murder  in  the  second  degree  is  error. 

3.  Where  a  husband  beat  his  wife  and  she  died  in  consequence — 

her  neck  being  broken  somehow  in  the  scuffle — and  during 
the  beating  the  husband  said  he  would  **take  something 
and  kill  her,^^  but  in  fact  used  no  deadly  weapon  in  killing 
her,  the  use  of  the  expression  under  the  circumstances  is  not 
evidence  of  such  a  specific  premeditated  intent  to  take  life 
as  will  constitute  murder  in  the  first  degree. 

Clark  and  Montgombry,  JJ.,  dissent. 

The  prisoner  was  indicated  for  the  murder  of  Louisa 
Thomas,    his  wife.     The  evidence  was  as  follows  : 

Daniel  Simmons  testified  :  "  On  the  12th  of  July  last, 
near  the  mouth  of  Trent  creek,  I  was  fishing.  Prisoner 
and  his  wife  passed  us  in  a  boat.  I  spoke.  They  went 
down,  stopped,  and  fished  a  little,  then  went  to  Mason's 
Point,  fastened  the  boat  to  a  poplar  stake  on  Bay  river. 
George  Jones  and  I  passed  them,  and  they  came  back. 
We  fastened  our  boat,  and  went  to  fishing.  Directly  1 
heard  a  screaming  dowti  at  Mason's  Point,  looked  around, 
and  heard  a  beating  like  striking  with  a  fishing  pole. 
This  went  on  for  five  or  ten  minutes.  I  heard  an  argu- 
ment between  the  prisoner  and  his  wife.  Heard  him  say, 
*  If  you  don't  hush,  I  will  take  something  and  kill  you.' 
Directly  after  that  I  heard  a  heavy  lick.  I  looked  down 
that  way  and  saw   him    in    the   boat.     Could   not  see  her. 
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After  I  missed  her  he  struck  two  more  heavy  licks.  Imme- 
diately after  he  struck  those  licks  he  stooped  down,  picked 
his  wMfe  up,  and  threw  her  ov.erboard.  Then  he  stood  up 
in  the  boat,  looked  around  a  minute  or  so,  unloosed  his 
boat,  and  came  down  where  we  were.  George  Jones, 
Malinda  Russell,  D.  Best,  and  Ed.  Russell  were  there  with 
me.  George  Jones  and  myself  were  in  one  boat  and  the 
others  in  another,  as  far  apart  as  from  here  to  the  door. 
The  wind  was  north-east.  The  prisoner  was  north-east  of 
us.  When  he  came  up,  he  said  something  about  *  the  dar- 
ling of  his,  all  the  friend  he  had,  being  overboard.'  Malinda 
Jones  asked  him  if  he  killed  Laura.  He  said,  '  No,  I  have 
not  put  my  hands  on  her.'  She  said,  *  Did  I  not  hear  you 
beating  her? '  He  said  he  did  not  put  his  hands  on  her. 
This  was  on  Friday,  about  5  o'clock  p.  m.  On  Saturday 
following,  between  11  and  12  o'clock,  the  body  was  taken 
up.  We  went  down  to  the  place.  The  stake  had  been 
moved.  We  found  her  where  the  stake  had  been  moved. 
This  was  the  place  where  they  were  the  day  before.  She 
was  dead.  I  did  not  notice  her  condition."  On  cross-exami- 
nation the  witness  stated  that  the  prisoner  asked  him  to 
go  and  help  get  her  up.  "  When  he  first  came  to  us 
he  said  he  would  knock  her  in  the  head.  I  was  half  mile 
from  the  prisoner  at  the  time.  I  have  heard  it  said  to  be 
half  njile  from  Mason's  Point  to  the  mouth  of  Trent  creek.*' 
George  Jones  testified  :  ''  On  the  12th  of  July,  1895, 
I  was  at  the  mouth  of  Trent  river  in  a  boat.  Prisoner 
and  his  wife  were  in  a  boat  at  Mason's  Point,  half  a  mile 
away.  I  was  fishing.  Heard  a  screaming  down  the  river. 
Aft'ir  the  screaming,  I  stopped,  and  looked  down  that  way,, 
and  saw  his  wife  go  overboard  into  the  river.  Prisoner 
was  standing  in  the  boat  at  the  time.  Then  he  left  the 
stake,  and  came  to  Malinda  Russell's  boat,  which  was  50 
yards  from  where  I  was.     As  soon  as  he  got  there  he  com- 
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plained  that  he  had  lost  all  the  friend  he  had,  applied  to 
Daniel  Simmons  to  get  his  wife  up.  Simmons  said,  '  You 
will  have  to  get  an  officer.'  I  called  Simmons'  attention 
to  it,  and  he  said,  '  Yes,  I  saw  it.' " 

D.  Best  testified  :  "  I  was  near  the  mouth  of  the  Trent, 
fishing.  Heard  screaming  down  the  river.  Prisoner's 
wife  kept  crying.  Heard  him  say,  if  she  did  not  hush,  he 
would  knock  her  in  the  head.  During  the  time  she  was 
crying,  there  were  two  in  the  boat.  Prisoner  came  up  to 
us,  and  asked  Simmons  to  help  him  get  his  wife  up;  that 
she  had  fallen  overboard.  Simmons  said  he  would  have 
to  get  an  officer." 

Malinda  Russell  testified:  "I  was  at  Swindell's  Bay. 
Could  see  Ma9on'3  Point,  half  a  mile  away.  Heard  a 
woman  scream — burst  out  crying.  Prisoner  told  her  if 
she  did  not  hush  he  would  knock  her  in  the  head,  or  burst 
her  head,   I  don't  remember  which." 

Dr.  Redding  testified  :  '*  I  am  a  practicing  physician 
since  1842.  Examined  the  body  on  the  15th  of  July. 
Found  it  lying  on  platform.  She  was  dead:  I  made  a 
partial  post-mortem  exaifiination.  The  neck  was  broken. 
I  made  incision  from  base  of  skull.  The  bones  of  the 
neck  were  dislocated.  This  would  produce  instant  death. 
Her  lungs  were  collapsed.  No  watei  in  tlie  body.  She 
could  not  have  been  drowned.  She  was  dead  before  she 
went  into  the  water.  It  h  possible  for  a  fall  to  dislocate 
the  neck.  I  don't  think  a  fall  from  the  boat  would  be 
sufficient  to  produce  the  dislocation." 

H.  R.  Simmons  testified  :  "  I  was  at  Mason's  Point  on 
south  side  on  the  dav  mentioned.  Prisoner  and  his  wife 
were  opposite  Mason's  Point  in  the  boat — canoe  about  24 
feet  long  and  2  feet  deep.  The  bait  gave  out.  I  went 
ashore,  and  while  there  I  heard  a  screaming  up  the  river. 
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Wind  was  north-east  when   I  went  ashore.     Prisoner  was 
at  stake,  and  when  I  came  out  he  was  gone." 

His  Honor  charged  the  jury  as  follows : 

"  The  burden  of  proof  is  upon  the  State  to  satisfy  you 
beyond  a   reasc)nable  doubt  that  prisoner  feloniously  slew 
the  deceased.     Prisoner  is  not  required  to  show  his   inno- 
cence, and  the  fact  that  he  has  not  gone  on   the  witness 
stand,  or  introduced  any  evidence,  is  not    to    receive    anv 
consideration  in  your  deliberations.     The  State  is  required 
to  satisfy  the  jury  beyond  a  reasonable  doubt  of  the  guilt 
of  the  prisoner  ;  and  if  the  State  has  so  satisfied  you,  then 
your  next  inquiry  is  as  to  what  degree  of  crime  has  been 
committed — whether  murder  in  the  first  degree,  murder  in 
the    second    degree,    or    manslaughter.     The     jury     are 
instructed  that,  under  our  statute,  the  prisoner  cannot   be 
found  guilty  of  murder  in  the  first  degree  unless  the  jury 
are  satisfied  from  the  evidence,  beyond  a  reasonable  doubt) 
not   only    that    he    is   guilty    of    feloniously    killing    the 
deceased,  but  it  must  further  appear  from  the  evidence? 
beyond   a  reasonable   doubt,  that  such   killing   was  done 
willfully,    deliberately  and   with*  premeditation ;  that   is, 
that  it  was  done  intentionally  and  with  prior  deliberation. 
And  unless  all  these  appear  from  the  evidence,   beyond  a 
reasonable  doubt,  the  jury  cannot  find  murder  in  the  first 
degree.      While  the  law  requires,    in  order  to  constitute 
murder    of   the    first    degree,    that    the   killing    shall    be 
willful,  and   premeditated,  still   it   does  not  require  that 
the    willful    intent,    premeditation    or    deliberation    shall 
«xist  for  any  length  of  time  before  the  crime  is  committed. 
It  is  sutficient  if  there  was  a  design  and  determination   to 
kill  distinctly  formed  in  the  mind  at  any  moment  before 
or  at  the  time  the  blow  was  struck  ;  and  in  this  case,  if  the 
jury  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  prisoner    feloniously  struck   and  killed  deceased,  as 
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charged  in  the  indictment,  and  that  before  or  at  the  time 
the  blow  was  struck  he  had  formed  in  his  mind  a  willful, 
deliberate  and  premeditated  purp  se  and  design  to  take 
the  life  of  the  deceased,  and  that  the  blow  was  slruck  in 
furtherance  of  that  design  and  purpose,  and  death  ensued 
from  the  effect  of  the  blow,  then  he  would  be  guilty  of 
murder  in  the  first  degree.  To  constitute  murder  in  the 
first  degree,  there  must  have  been  an  unlawful  killing,  done 
purposely,  and  with  premeditation  and  malice.  If  a  per- 
son has  actually  fo'rmed  the  purpose  maliciously  to  kill, 
and  has  deliberated  and  premeditated  upon  it  before  he 
performs  the  act,  and  then  performs  it,  he  is  guilty  of 
niurder  in  the  first  degree,  however  short  the  time  may 
have  been  between  the  purpose  and  its  execution.-  It  is 
not  time  which  constitutes  the  distinctive  diflference 
between  murder  in  the  first  degree  and  murder  in  the 
second  degree.  Deliberation  and  premeditation  are  essen- 
tial in  order  to  constitute  murder  in  the  first  degree  ;  it 
matters  not  how  short  the  time,  if  the  party  has  turned  it 
over  in  his  mind,  and  weighed  and  deliberated  upon  it. 
Manslaughter  is  the  unlawful  and  felonious  killing  of 
another  without  any  malice,  and  without  any  mature  delib- 
eration  whatever.  Jf  two  persons  fight  upon  a  sudden 
quarrel,  and  one  slays  the  other,  having  the  passion  sud- 
denly aroused,  and  without  malice,  it  is  manslaughter.  If 
the  jury  should  believe  from  the  evidence  that  the  pris- 
oner and  deceased  were  engaged  in  a  sudden  quarrel  and 
fight,  and  that  the  prisoner  slew  the  deceased,  then  it 
would  be  manslaughter." 

The  prisoner  prayed  the  court  to  charge  the  jury  that 
the  denial  of  the  prisoner  of  the  charge  of  killing  his  wife 
at  the  time  he  went  up  to  the  boat  should  be  taken  as  evi- 
dence in  his  favor.  This  was  given.  The  prisoner  prayed 
the  court  to  charge  the  jury  that,  if  they  believed  the  evi- 
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dence  to  be  true,  it  would  not  justify  a  verdict  of  murder 
in  the  first  degree.  This  was  refused,  and  prisoner 
excepted. 

There  was  a  verdict  of  guilty  of  murder  in  the  first 
degree,  as  charged  in  the  indictment.  The  prisoner  moved 
to  set  aside  the  verdict  on  the  ground  that  it  was  against 
the  weight  of  evidence.  The  motion  was  overruled,  sen- 
tence of  death  was  pronounced,  and  the  prisoner  appealed. 

The  Attorney  General^  for  the  State. 
No  counsel,  contra. 

Avery,  J:  Following  the  courts  of  Pennsylvania  in  the 
interpretation  of  a  statute  substantially  in  the  same  words, 
this  Court  construed  the  Act  of  1893  as  imposing  upon  the 
State,  where  a  conviction  is  asked  for  murder  in  the  first 
degree,  the  burden  of  proving  beyond  a  reasonable  doubt, 
not  simply  actual  malice  or  a  killing  with  a  deadly  weapon, 
from  which  malice  would  be  presumed,  but,  in  addition, 
that  the  killing  was  done  in  pursuance  of  "  a  deliberate, 
premeditated  and  preconceived. design  on  the  part  of  the 
prisoner  to  take  the  life  "  of  the  deceased.  State  v.  Ful- 
ler, 114  N.  C;  885.  In  State  v.  Norwood,  115  N.  C,  789, 
which  next  came  up  for  review,  it  was  settled  that,  if  tlie 
prisoner  once  formed  "  the  fixed  design  to  take  life,"  it 
was  immaterial  how  soon  after  deliberately  determining 
to  do  so  the  purpose  was  carried  into  execution.  The 
prisoner  in  that  case  confessed  to  her  mother  that  she 
wished  ^' to  get  rid  of"  her  baby,  because  it  would  prove 
such  a  bother  to  her  the  next  spring,  and  she  was  "  think- 
ing how  she  would  get  rid  of  it,"  when  it  began  to  cry,  and 
she  stuck  a  pin  down  its  throat,  and  it  strangled.  The 
next  indictment  under  this  statute  {State  v.  McCormaCy  116 
N.  C,  1033)  was  one  where  there  was  circumstantial  testi- 
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mony  tending  to  show  the  deliberate  preparation  of  two 
pistols  in  the  early  part  of  the  night  (prisoner  and 
deceased  both  having  spent  the  night  till  the  killing 
was  done  at  two  o'clock  in  the  morning,  at  the  same 
honse).  It  was  further  in  evidence  that,  just  before  the 
killing,  a  witness  stepped  ont  into  the  yard,  leaving  a 
lamp  burning  in  the  piazza,  where  the  prisoner  and 
deceased  were,  and  that  thereupon  the  light  was  extin- 
guished by  the  prisoner,  when,  after  walking  off  as 
if  about  to  leave,  he  turned  suddenly  and  shot  the 
deceased,  saying  as  he  fired,  "guess  that  will  do  you,"  and 
that  he  laid  one  of  the  pistols  at  the  feet  of  the  dead  man, 
exclaiming  as  he  did  so,  "  I  reckon  you  will  let  me  alone 
now\"  Except  the  testimony  of  the  prisoner,  there  was 
no  evidence  tending  to  show  that  at  the  time  of  the 
shooting  there  was  any  quarrel  or  dispute  in  progress,  or 
that  the  deceased  was  talking  with  or  even  looking  toward 
the  prisoner.  The  court  held  that  it  was  not  error  to  sub- 
mit to  the  jury,  with  proper  instructions,  the  question 
whether  the  testimony  was  sufficient  to  show  beyond  a  rea- 
sonable doubt  that  the  killing  was  done  deliberately  and 
after  premeditation.  The  Court  held  also  that  it  was  not 
necessary  to  show  that  the  purpose  to  kill  was  conceived 
before  that  evening,  spent  at  the  house  where  the  killing 
was  done.  In  State  v.  Covington^  117  N.  C,  834,  the  pris- 
oner said  in  his  confession  to  a  comrade,  "  I  watched  my 
chance  and  jumped  on  the  old  man  and  wrenched  his  pistol, 
and  the  old  man  hollow^ed,  '  murder  ! '  Then  I  shot  him 
through  the  body.  I  aimed  to  shoot  him^  and  this  must 
have  been  w^hen  I  shot  him  through  the  neck."  The  pris- 
oner had  broken  into  the  store  of  the  deceased,  and  it  was 
shown  that  the  wound  in  the  neck  was  fatal.  There  was 
no  other  evidence  of  the  circumstances  attending  the  kill- 
ing, except  the  confession,  and  it  was  held  that  it  was   not 
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error  to  instruct  the  jwry  that  the  prisoner  was  either 
guilty  of  murder  in  the  first  degree  or  not  guilty.  The 
ruling  rested  upon  the  ground  that,  according  to  the  con- 
fession, which  was  the  only  evidence,  the  prisoner  "  aimed  " 
to  kill  and  formed  the  design  to  do  so,  not  in  the  heat  of 
passion  aroused  by  a  combat,  but  when  the  deceased  had 
acknowledged  that  he  was  vanquished,  and  with  the  man- 
ifest motive  of  concealing  the  crime  of  breaking  into  the 
store.  In  reviewing  these  cases  we  find  different  combi- 
nations of  facts  and  circumstances,  which,  if  believed,  war" 
rant  a  jury  in  finding  that  there  is  a  "  fixed  or  deliberate, 
premeditated  and  preconceived  design  "  to  take  life,  and 
they  illustrate  the  application  of  the  abstract  rule.  But 
this  Court  has  never  as  yet  ventured  to  give  a  more  specific 
definition  of  the  mental  process  which  the  Legislature 
intended  to  describe  by  the  use  of  these  words  than  the 
general  one  given  in  Fuller^ fm2i.^{}.  It  is  inaccurate  to  say 
that,  whenever  there  is  an  intent  to  kill,  the  homicide 
belongs  to  the  class  of  murderers  in  the  first  degree, 
because  it  often  happens  that  one  of  the  parties  to  a  fight 
conceives  the  purpose  in  the  heat  of  the  combat  to  take 
the  life  of  his  adversary  and  carries  it  into  execution  by 
the  use  of  a  deadly  weapon,  and  yet  the  offen«*e  is  only 
manslaughter  at  most,  and  may  be  excusable  homicide. 
State  v.  Wilcox^  at  this  Term.  But  in  order  to  meet  the 
requirements  of  the  statute,  the  State  must  show  what  is 
called  a  '*  specific  intent."  Wharton  says  (  1  Criminal  Law, 
Sec.  377):  "  The  general  definition  of  the  Pennsylvania 
and  coi^nate  statutes  does  not  affect  the  common-law  dis- 
tinction  between  murder  and  manslaughter.  It  simply 
divides  murder  into  two  classes;  murder,  with  a  specific 
deliberate  intent  to  take  life,  being  murder  in  the  first 
degree;  murder,  without  such  an  intent  to  take  life,  being 
murder  in  the  second  degree Whenever,    then,  in    the 
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case  of  deliberate  homicide,  there  is  no  specific  intention  to 
take  life,  it  is  murder  in  the  second  degree."  The  word 
which  marks  distinctly  the  two  degrees  is  "  premedi- 
tated," the  definition  of  which,  in  State  v.  Snell^  78  Mo. 
243,  quoted  with  approval  by  Wharton,  in  1  Criminal  Law^, 
Sec.  380,  note,  is  "  thought  beforehand  for  any  length  of 
time,  however  short."  ''  To  say  that  murder  was  of  the 
first  degree,  simply  because  it  was  intended  at  the  moment, 
(  said  Freeman  in  his  note  to  Wkiteford  v.  Commonwealth 
18  Am.  Dec,  781,)  would  be  to  construe  the  words  '  delib. 
erate  and  premeditated '  out  of  the  statute.  "  ''  It  is  a 
perversion  of  terms  (said  the  Court  over  which  Chief  Jus_ 
tice  CooLEY  was  presiding  in  Nye  v.  People^  35  Mich.^ 
16  )  to  apply  the  term  '  deliberate  '  to  any  act  which  is  done 
on  a  sudden  impulse."  ''An  intent  to  kill  may  exist  in 
other  degrees  of  unjustifiable  homicide,  but  in  no  other 
degree  is  that  intent  formed  into  9^  fitted  purpose  by  delib- 
eration and  premeditation."  Cotyi,  v.  Jones^  1  Leigh, 
610.  This  intent  is  defined  by  others  as  a  steadfast 
resolve  and  deep-rooted  purpose,  or  a  design  formed  after 
carefully  considering  the  consequences.  Atkinsoii  v.  State, 
20  Texas,  522.  "  The  fixed  resolve  to  kill,  (  say  the  Court 
of  California  in  People  v.  Foren^  25  Cal.,  361,)  which 
belongs  to  murder  in  the  first  degree  is  something  different 
from  the  "ijiinor  quality  of  intention,  which  lacks  the  marked 
and  distinguishing  characteristics  of  deliberation  or  cold 
premeditation,'^'*  The  same  state  of  mind  is  described  as 
"  a  cool  state  of  the  blood  "  in  State  v.  Carter,  70  Mo.,  594. 
Where  the  killing  is  not  done  by  lying  in  wait,  poison- 
ing, or  in  any  of  the  specific  ways  pointed  out  in  the  stat- 
ute, and  the  test  of  its  classification  as  murder  in  the  first 
degree  is  the  question  whether  there  has  been  premedita- 
tion and  deliberation,  the  prosecuting  oflicer  cannot  rest 

the  case  for  the  state  and  rely  upon  proof  of  the  previous 
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existence  of  aetaal  malice,  any  more  than  he  can  npon  the 
proof  or  admission  even  of  the  constructive  malice,  (as  in 
Fuller^s  case,  supra )  that  is  presumed  from  killing  with  a 
deadly  weapon. 

The  Supreme  Court  of  Alabama,  in  Fielder  v.  TkeStaUt^ 
51  Ala.,  348,  illustrate  the  change  that  has  been  inaugu- 
rated by  such  statutes  as  ours,  when  they  approve,  as  a 
modern  definition  of  murder  in  the  second  degree,  as  dis- 
tinguished from  those  more  specifically  described  and 
those  where  there  is  premeditation  and  deliberation,  a 
definition  that  would  have  answered  for  the  common 
law  offence,  viz.  :  "  The  unlawful  killing  of  a  reasona- 
ble person,  with  malice  aforethought,  either  express  or 
implied."  The  common-law  offence  included  those  hom- 
icides effected  by  poisoning,  lying  in  wait,  or  torture,  and 
recognized  no  distinction  between  such  revolting  acts  and 
the  killing  where  one,  under  the  influence  of  passion 
engendered  by  the  grossest  insult,  slays  another  with  a 
deadly  weapon.  The  innate  sense  of  justice  implanted  in 
the  breast  of  every  good  man  demanded  that  a  distinction 
should  be  drawn  between  cases  where  there  was  actual, 
though  not  legal  provocation,  and  those  where  a  fixed  pur- 
pose was  shown,  whether  from  malignity  or  a  mercenary 
desire  for  money. 

"  Aside  from  murder  in  the  commission  of  the  enumer- 
ated felonies,  (says  Wharton,  1  Criminal  Law,  391,)  the 
rule  is  that,  where  the  deliberate  intention  is  to  take  life, 
and  death  ensues,  it  is  murder  in  the  first  degree  ;  where  it 
is  the  intention  to  do  serious  bodily  harm,  and  death 
ensues,  it  is  murder  in  the  second  degree ;  where  the  intel- 
lect is  so  confused  by  drink  or  stimulants,  or  by  undue  and 
yet  not  homicidal  passion,  as  to  be  incapable  of  delibera- 
tion, (Sections  379  and  389,)  and  where  the  killing  is  done 
in  the  attempt  to  commit   any  other  unlawful  act  than 
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those  enumerated  in  the  statute,  but  with  no  design  to  take 
life,  though  the  slayer  would  be  guilty  of  murder  at  com- 
mon-law, it  is  now  only  murder  in  the  second  degree." 
Wharton,  supra.  Sections  389-392  ;  State  v.  Johnson^  40 
Conn.,  136  ;  Com,  v.  Hagerty,  Lewis  C.  L.,  403  ;  State 
"v.  Ellin,  14:  Mo.,  207;  State  v.  Kittoaky,  74  Mo.,  207; 
Newbury  \,  Com.,  98  Pa.  St.,  322;  State  v.  Robinson,  20 
"W.  Va.,  713.  In  order  to  constitute  deliberation  and  pre- 
meditation, something  more  must  appear  than  the  prior 
existence  of  actual  malice,  or  the  presumption  of -malice 
which  arises  from  the  use  of  a  deadly  weapon.  Though 
the  mental  process  may  require  but  a  moment  of  thought, 
it  must  be  shown,  so  as  to  satisfy  the  jury  beyond  a  rea- 
sonable doubt,  that  the  ]irisoner  weighed  and  balanced  the 
subject  of  killing  in  his  mind  long  enough  to  consider  the 
reason  or  motive  which  impelled  him  to  the  act,  and  to 
form  a  fixed  design  to  kill,  in  furtherance  of  such  purpose 
or  motive.  Anthony  v.  The  State,  10  Tenn.,  (Meigs,)  272  ; 
State  V.  Sharp,  Mo.  Rep.,  218  ;  State  v.  Jones,  1  Houston 
Cr.  Law,  (Del.,)  21 ;  State  v.  Boyle,  58  Iowa,  624. 

It  is  the  province  of  the  jury  to  pass  upon  the  proof  of 
intent,  and  the  prisoner  had  no  cause  to  complain  that  the 
court  told  the  jury  '•  that  it  was  sufficient  to  constitute 
murder  in  the  first  degree  that  there  should  be  a  design 
and  determination  to  kill,  distinctly  formed  in  the  mind 
at  any  moment  before  or  at  the  time  the  blow  was  struck," 
if  the  killing  was  in  any  phase  of  the  testimony  of  that 
grade  of  homicide.  If  it  were  conceded  that  the  vague 
threat  of  the  prisoner  "  to  knock  his  wife  in  the  head  if 
she  did  not  hush  crying"  was  suflicient  to  be  submitted  to 
the  jury  as  evidence  of  a  specific  purpose  to  kill,  distinctly 
formed  in  the  mind,  there  would  be  another  difficulty  in 
that  the  court  failed  to  define  murder  in  the  second 
degree,  or  to  apply  the  testimony  to  the  theory  that  such 
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was  the  nature  of  the  offence  committed,  and  charged  the 
jury  in  such  a  way  as  might  well  have  produced  the 
impression  on  their  minds  that  they  must  convict  of  either 
murder  or  manslaughter.  They  could  not  convict  of  man- 
slaughter  because  the  specific  instructions  to  the  jury  upon 
that  point  were  that,  if  they  "should  believe  from  the 
evidence  that  the  prisonei  and  deceased  were  engaged  in 
a  sudden  quarrel  and  fight,  and  that  the  prisoner  slew  the 
deceased,  then  it  would  be  manslaughter."  There  being 
no  actual  evidence  of  a  fight  between  the  prisoner  and 
deceased,  the  jury  were  left  to  grope'  in  the  dark  as  to 
their  duty  in  case  they  were  not  satisfied  by  the  State 
beyond  a  reasonable  doubt  that  the  prisoner  acted  upon  a 
fixed  purpose  to  kill,  distinctly  formed  in  his  mind.  If 
they  concluded  that  there  was  a  quarrel  or  argument,  and 
in  the  heat  of  sudden  passion,  engendered  by  disagreeable 
language,  which  would  not  havt?  been  provocation  suffi- 
cient to  bring  the  oflTence  within  the  definition  of  man- 
slaughter, the  crime,  under  the  construction  given  by  our 
Court  and  elsewhere,  was  murder  in  the  second  degree. 
State  V.  Fuller,  114  N.  C,  at  p.  902;  State  v.  Lexois^  74 
Mo.,  224;  State  v.  Ellis  and  State  v.  Wittosky^  supra: 
State  V.  Boyle,  supra,  at  p.  524.  Every  killing  which  is 
embraced  in  the  definition  of  murder  at  c6mmon-law  must 
b(B  classified  as  a  murder  in  the  second  degree,  unless,  on 
the  one  hand,  it  is  done  in  the  heat  of  passion  excited  by 
some  act,  such  as  an  assault,  which  at  common-law  was 
sufficient  to  reduce  the  ofl'ence  to  manslaughter,  or  is  done 
carelessly,  but  not  recklessly  ;  or,  on  the  other,  is  either  the 
result  of  a  fixed  and  premeditated  purpose  distinctly 
formed  in  the  mind,  or  falls  within  the  classes  specifically 
declared  in  the  statute  to  constitute  murder  in  the  first 
degree.  Wharton,  supra^  Sections  377-388.  In  Section 
388  Wharton  says  that  where  there  is  a  specific  intent,  not 
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to  kill  but  to  do  great  bodily  barm,  it  is  not  murder  in  the 
first  but  in  the  second  degree,  and  killing  by  one  insensi- 
ble from  drink,  or  in  the  attempt  to  produce  abortion,  are 
mentioned  as  illustrations.  Ibid.,  Sections  389  and  390. 
The  physician  who  was  examined  for  the  State  testified 
that  her  death  was  not  caused  by  drowning  but  ensued 
instantly  when  her  neck  was  in  some  way  broken.  He 
further  testified  that  the  lungs  wore  collapsed  and  there  was 
no  water  in  the  body,  from  which  facts  he  inferred  that 
she  was  not  drowned.  It  does  not  appear  that  the  post- 
mortem  examination  disclosed  evidence  of  any  wounds  or 
bruises  upon  her  person,  or  that  there  was  testimony  tend- 
ing to  show  any  injury  other  than  the  fatal  wound  in  the 
neck.  If  there  was  such  evidence  it  was  incumbent  on  the 
State  or  the  judge  to  send  it  up,  since  the  charge  was 
excepted  to  on  the  ground  that  the  whole  of  the  testimony 
did  not  tend  to.  show  that  the  prisoner  was  guilty  of  mur- 
der in  the  first  degree.  The  witnesses  were  a  half  mile 
away  across  the  water,  and  while  they  testified  that  they 
heard  cries  and  the  noise  of  blows — the  water  being  a  bet- 
ter medium  for  conveying  sound  than  the  air — none  of  them 
undertakes  to  say  with  accuracy  what  instrument,  if  any, 
other  than  his  hands,  the  prisoner  used  to  cause  death. 
True,  one  of  them  saw  her  go  overboard  in  the  struggle  with 
the  prisoner  and  another  heard  a  sound  like  striking  with 
a  fishing  pole,  but  he  did  not  pretend  to  state  that  he  saw 
any  such  instrument  used,  or,  if  used,  it  did  not  appear  what 
were  its  dimensions  so  that  the  court  could  pass  upon  the 
question  whether  it  was  a  deadly  weapon.  There  is  no 
evidence,  therefore,  that  a  deadly  weapon  was  used  at  all. 
For  aught  that  appears  in  the  evidence  it  may  be  tru^  that 
the  prisoner  struck  the  blows — the  sound  of  which  was  • 
heard — with  his  fists  and  knocked  her  down  upon  the  end 
or  side  of  the  boat  so  as  to  break  her  neck.     True,  there 
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was  evidence  tending  to  show  that  he  continued  to  beat  her 
for  several  minutes.  There  was  testimony  also  that  the 
two  were  engaged  in  an  argument  before  the  killing,  and 
amongst  people  in  their  humble  walk  in  life  argument  ig 
sometimes  used  in  the  sense  of  quarrel  or  dispute.  Coun- 
sel might  well  have  insisted  that  the  jury  ought  to  be 
allowed  to  say  whether  they  inferred  from  the  testimony 
that  the  prisoner's  anger  was  suddenly  aroused  by  a  dis- 
pute. While  the  common-law,  in  the  advance  of  civiliza- 
tion, has  ceased  to  protect  husbands  who  administer  mod- 
erate chastisement  to  their  wives,  we  cannot  divest  our- 
selves of  that  knowledge  of  human  nature  and  of  the  cus- 
toms amongst  certain  classes  of  people  who  sometimes  still 
insist  upon  asserting  the  common-law  right  of  correction 
as  they  did  in  the  time  of  Blackstone.  It  is  not  inconsis- 
tent  with  some  phases,  if  with  any  aspect  of  the  evidence, 
to  infer  that  the  unfortunate  and  (to  persons  of  more  refined 
tastes  and  higher  culture)  apparently  brutal  killing,  was 
done  not  in  the  furtherance  of  any  fixed  purpose  but  under 
the  influence  of  anger  engendered  by  a  dispute.  The  vague 
threat  made  while  administering  the  correction  is  one  that 
would,  if  it  can  be  relied  upon  to  prove  anything,  show 
that  many  a  mother,  who  in  fact  harbored  no  such  design, 
intended  to  kill  her  child  had  she  not  been  diverted  from 
her  purpose.  It  is  a  matter  of  common  observation  that 
such  coarse  expres  ions  are  often  used  at  every  stage  in  the 
administration  of  what  is  deemed  wholesome  correction  by 
ignorant  parents.  We  are  not  prepared  to  hold  that  his 
saying,  when  he  first  came,  that  "  he  would  knock  her  m 
the  head,"  or  later,  when  she  was  crying,  that  he  would 
"  takfe  something  and  kill  her"  if  she  did  not  hush,  were 
such  evidence  of  a  specific  intent  to  take  life,  when  in  the 
subsequent  killing  no  deadly  weapon  is  shown  to  have  been 
used,  nor  does  it  appear  that  there  was  evidence  that  she 
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had  received  any  wound  that  must  have  been  inflicted  by 
any  such  instrument.  There  must  be  evidence,  said  the 
Supreme  Court  of  Pennsylvania,  whose  construction  of  the 
Btatute  we  have  heretofore  followed,  {State  v.  Gadberry^  117 
N.  C.  811.)  that  at  the  time  defendant  did  the  act  he  thought 
of  his  purpose  to  kill  the  deceased  and  had  time  to  think 

he  would  execute  it.     Com.  v.  D ,  58  Pa.  St.,  9.     In  a 

Delaware  case,  {State  v.  Hamilton^  Hous.  Cr.  Oases,  101,) 
where  the  guilt  of  the  defendant  depended  upon  what  con- 
Btituted  premeditation  and  deliberation,  the  evidence  was 
that  the  defendant  and  the  only  witness  were  in  a  room 
drinking  when  the  defendant,  after  striking  his  wife  and 
Bending  Jier  into  the  nextrocm,  passed  into  the  latter  room 
several  times  and  struck  her  on  the  head  with  his  fist,  and 
that  she  died  several  days  after  from  the  effects  of  the  blows, 
The  Court  held  that  the  jury  were  properly  instructed  to 
convict  of  murder  in  the  second  degree  if  they  found  that 
Bhe  died  of  the  repeated  blows.  So  that,  in  any  aspect  of 
the  evidence,  there  was  error,  to  take  the  view  most  favora- 
ble of  the  charge,  in  omitting  to  explain  to  the  jury  the 
application  of  the  testimony  to  the  theory  of  murder  in  the 
second  degree,  when  the  prisoner's  counsel  was  maintaining 
that  the  prisoner  ought  to  be  convicted  of  no  higher  crime. 
For  this  error  there  must  be  a  ve^iire  de  novo. 

New  Trial. 

Clark,  J.,  (dissenting) :  The  prisoner  prayed  the  court 
to  charge  the  jury  that,  "  if  they  believed  the  evidence  to  be 
true,  it  would  not  justify  a  verdict  of  murder  in  the  first 
degree."  This  the  court  refused  to  do,  and,  such  refusal 
being  excepted  to,  raises  the  only  exception  in  the  record. 
It  does  not  appear  that  the  entire  charge  was  sent  up,  and 
it  is  to  be  presumed,  under  the  former  rulings  of  this  Court, 
that  only  so  much  of  the  charge  was  sent  up  as  was  neces- 
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sary  to  point  that  exception.  The  charge  as  sent  up  bears 
out  this  view,  as  it  shows  that  the  judge  submitted  the 
case  to  the  jury  in  the  three  aspects  of  murder  in  the  first 
and  second  degree  and  manslaughter — there  being  no  evi- 
dence of  self  defense — and  he  sends  up  that  part  of  the 
charge  as  to  what  constitutes  murder  in  the  first  degree  in 
full,  (it  not  being  necessary  to  send  up  the  full  charge  as  to 
murder  in  the  second  degree  or  manslaughter).  The  charge 
as  to  murder  in  the  first  degree  is  not  excepted  to,  and 
indeed  presents  no  just  ground  for  exception. 

The  only  exception  being  that  the  judge  should  not  have 
submitted  the  aspect  of  murder  in  the  first  degree  to  the 
jury,  if  there  was  any  evidence  on  that  aspect  of4he  case 
sufficient  to  be  presented  to  the  jury,  when  taken  most 
strongly  against  the  prisoner,  the  judgment  below  should 
be  sustained. 

The  evidence  was  that  the  prisoner  and  his  wife  were  in 
a  boat ;  that  she  was  screaming  and  he  was  beating  her 
with  something  which  sounded  like  beating  with  a  fishing 
pole  ;  that  he  was  heard  to  say  to  her,  ''  If  you  don't  hush 
I  will  take  something  and  kill  you."  Two  other  witnesses 
heard  the  prisoner  say  he  "  would  knock  her  in  the  head." 
''  Directly  after  that,  a  heavy  lick  was  heard,  then  two 
more  heavy  licks,  then  the  prisoner  stooped,  picked  his 
wife  up  and  threw  her  overboard,  then  looked  around  a 
minute  or  so,  unloosed  his  boat  and  came  down  where"  the 
witnesses  were.  He  said  to  them  that  his  wife  had  fallen 
overboard.  When  asked  if  he  had  killed  her  he  said,  "  Xo, 
he  had  not  put  his  hands  on  her  and  denied  having  beaten 
her."  Another  witness  testified  that  when  he  first  passed 
the  prisoner  and  his  wife,  apparently  before  he  commenced 
beating  her,  the  prisoner  said  he  would  knock  her  in  the 
head.  The  post-mortem  examination  showed  that  the  wife's 
neck  was  broken,  and  that  her  death  had  instantaneously 
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resulted  therefrom.  It  would  seem  that  surely  this  was 
evidence  suflBcient  to  go  to  the  jury  on  the  charge  of  mur- 
der in  the  first  degree.  The  man  declares  he  will  knock  his 
wife  in  the  head ;  he  then  begins  beating  her  with  a  fishing 
pole  ;  he  threatens  if  she  does  not  hush  he  will  kill  her,  and 
that  he  will  knock  her  in  the  head;  then  three  heavy  blows 
are  heard,  possibly  with  the  paddle;  at  any  rate  the  woman's 
neck  is  broken  ;  the  husband  throws  her  body  overboard, 
denies  having  done  so,  and  even  having  beaten  her,  and 
when  the  body  is  found  it  is  shown  that  the  violence  used 
on  the  woman  was  suflicient  to  break  her  neck.  Here 
there  are  repeated  threats  to  kill,  a  killing  with  some 
heavy  and  deadly  instrument,  and  a  subsequent  conceal- 
ment. Surely  this  was  evidence  sufficient  to  go  to  the  jury 
of  murder  in  the  first  degree.  .  And  the  sole  matter  com- 
plained of  by  the  appellant  is  that  the  judge  left  that  aspect 
of  the  case  to  the  jury. 

It  may  be  that  the  evidence  as  a  whole  would  be  suffi- 
<;ient  with  some  persons  to  mitigate  the  aspect  of  the 
crime  to  a  lesser  offence.  It  may  be  urged  that  it  was  a 
palliation  if  the  prisoner  killed  his  wife  because  she  was 
arguing  with  him.  If  this  could  be  true,  still,  whether 
that  was  the  cause  of  the  killing  was  a  matter  of  fact 
for  the  jury.  It  may  be  also  that  the  threats  used  by  the 
prisoner,  and  his  brutal  conduct  in  a  person  of  his  condi- 
tion, did  i]ot  mean  as  much  as  such  words  and  conduct  by 
others.  But  the  jury,  not  the  court,  are  to  pass  upon 
that.  It  is  the  province  of  the  jury  alone  to  draw  such 
inference  of  fact.  There  is  no  technical  constru(?tion  to 
be  placed  upon  such  words  or  conduct,  if  used  by  people 
in  a  certain  condition  of  life,  which  makes  their  meaning 
a  matter  of  law  to  be  determined  bv  the  court  below, 
and  therefore  subject  to  be  reviewed  here,  for  we  cannot 
review  or  weigh  the  evidence.     Our  province  is  simply  to 
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correct  errors  of  law.  There  beiug  threats  to  kill,  no 
provocation  shown,  a  cruel  beating,  then  heavy  blows,  a 
killing  by  violence  sufficient  to  break  the  victim's  neck,  a 
concealment  and  denial  of  the  crime,  and  all  this  by  a 
man  upon  his  wife,  presumably  his  inferior  in  strength, 
whether  all  these  amounted  to  murder  in  the  first  degree, 
in  the  second  degree,  or  manslaughter,  was  eminently  a 
matter  for  the  jury  to  determine.  To  have  refused  to  sub- 
mit the  phase  of  murder  in  the  first  degree  would  have 
been  a  grave  invasion  of  the  province  of  the  jury.  The 
jury  have  said,  by  a  unanimous  verdict,  that  there  was  no 
reasonable  doubt,  upon  the  evidence,  of  the  prisoner  hav- 
ing been  guilty  of  the  crime  of  murder  in  the  first  degree. 
The  presiding  judge,  who  also  heard  the  evidence  as  well 
as  the  jury,  and  who,  like  the  jury,  had  the  benefit  of  the 
bearing  of  the  witnesses,  and  hence  a  far  better  opportun- 
ity to  form  a  correct  idea  of  the  truth  of  the  transaction 
than  this  Court,  reading  the  testimony  on  paper,  possibly 
could  have,  refused  to  set  the  verdict  aside.  We  cannot, 
without  essaying  to  weigh  the  evidence,  declare  that  the 
verdict  upon  the  evidence  was  wrong,  or  that  the  judge 
erred  in  his  discretion  in  refusing  to  set  the  verdict  aside. 
Our  province  is  limited  by  the  record  to  the  consideration 
of  the  single  question  whether  there  was  any  evidence  of 
murder  in  the  first  degree  to  go  to  the  jury,  and  there  our 
duty  and  our  legitimate  power  end.  A  man  who  brutally 
kills  his  wife  is  not  such  a  favorite  of  the  law  that  we 
should  presume,  contrary  to  all  precedent,  that  error  was 
committed  by  the  court  below  in  a  matter  not  clearly 
appearing  on  the  record  and  not  complained  of  by  the 
prisoner  or  his  counsel  by  any  exception. 

Montgomery,  J.:  1  concur  in  the  dissenting  opi   ion. 
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STATE  V.  J.  S.  WILCOX. 

Murder  in  First  and  Second  Degree — Malice^  When  Pre- 
sumed and  How  Rebutted — Deinur9*er  to  Evidence 
allowed  in  Supreme  Court — Laws  1893,  Ch.  85. 

1.  The  common-law  principle  that,  on  trials  for  murder,  malice  is 

presumed  from  the  killing  with  a  deadly  weapon,  and  the 
prisoner  has  the  burden  to  rebut  malice,  is  modified  by  Ch.  85» 
Laws  1893,  only  to  the  extent  of  making  the  killing,  when 
notbinfl:  else  appears,  murder  in  the  second  degree  instead  of 
murder  in  the  first  degree. 

2.  The  prisoner  must  satisfy  the  jury  of  the  facts  and  circumstances 

relied  upon  to  rebut  malice,  but  he  is  not  held  to  satisfy 
them  beyond  a  reasonable  doubt. 

3.  If,  upon  the  whole  testimony,  it  is  manifest  that  the  presumption 

of  malice  has  been  rebutted,  and  in  no  aspect  of  the  testi- 
mony, if  believed  as  a  whole,  can  the  prisoner  be  guilty  of 
murder  in  the  second  degree,  the  court  should  so  instruct  the 
jury  and  direct  them  not  to  convict  of  a  higher  offence  than 
manslaughter.  E  converso  the  court  may  instruct  the  jury, 
when^the  testimony  so  warrants,  that  no  evidence  to  reduce 
the  homicide  to  an  offence  below  murder  is  before  them. 

4.  Where  the-whole  evidence  appears  in  the  transcript  on  appeal, 

and  the  Attorney  General  does  not  object,  a  demurrer  to  the 
evidence  may  be  entered  in  the  Supreme  Court.  If  such 
demurrer  is  sustained  a  venire  de  novo  will  be  ordered. 

5.  Deceased,  without  any  provocation,  assaulted  the  priponer  with 

a  deadly  weapon,  driving  prisoner  sixty  or  eighty  steps  and 
then  knocking  him  down.  While  prostrate  on  the  ground, 
and  while  being  beaten  by  deceased  with  a  club,  the  prisoner 
shot  and  killed  deceased  with  a  pistol.  The  killing,  under 
such  circumstances,  was  not  murder  in  any  degree,  nor  would 
the  killing  have  been  murder  if  prisoner  had  stood  his  ground 
in  the  beginning  of  the  assault  upon  him  and  then  shot 
deceased,  and  it  was  error  in  the  court  not  to  so  instruct  the 
jury. 
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Indictment  for  mubdrb,  tried  before  Boykin^  J,^  at 
Spring  Term,  1895,  of  Pasquotank  Superior  Court.  There 
was  a  verdict  of  guilty  of  murder  in  second  degree. 
Defendant  appealed. 

The  Attorney  General^  for  the  State. 
Messrs.  J.  H.  Sawyer  and  D.  L.  Russell  and  E.  F. 
Aydlett^  for  the  defendant. 

Montgomery,  J. :  The  prisoner  at  spring  term,  1895,  of 
Pasquotank  superior  court,  was  convicted  of  murder  in 
the  second  degree,  and  the  judgment  of  the  court  was  that 
he  be  imprisoned  in  the  State  penitentiary  for  a  term  of 
15  years.  The  prisoner  having  admitted  that  he  killed 
the  deceased  with  a  pistol,  the  law  presumes  that  he  acted 
with  malice,  and  the  burden  is  shifted  upon  him  to  show, 
not  beyond  a  reasonable  doubt  but  to  the  satisfaction  of 
the  jury,  if  he  can,  that  the  facts  and  circumstances  on 
which  he  relies  to  show  mitigation  or  excuse  or  justification 
are  true.  These  he  can  show  from  the  whole  evidence,  as 
well  that  offered  by  the  State  as  that  offered  by  him- 
self. And  the  Act  of  1893,  Ch.  85,  which  divides  murder 
into  two  degrees,  modifies  this  principle  of  the  law  only  to 
the  extent  of  making  the  killing,  nothing  else  appearing, 
murder  in  the  second  degree  instead  of  murder  in  the  first 
degree,  as  was  the  case  before  the  statute.  But,  in  the  trial 
of  cases  where  this  doctrine  of  legal  presumption  is  appli- 
cable, it  may  happen  that,  when  the  whole  of  the  proof  is 
in,  it  is  manifest  that,  looking  at  it  as  a  whole  and  in  its 
every  aspect,  and  as  to  every  inference  that  could  be  fairly 
drawn  from  it,  the  presumption  has  been  completely 
rebutted.  A  part  of  the  testimony  may  prove  simply  a 
homicide  and  yet  afterwards,  upon  the  whole  state  of  facts 
being  made  known,  there  is  left  no  doubt  that  matters  of 
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justification  or  excuse  or  mitigation  have  been  shown.  In 
such  a  case  it  therefore  appears  that,  in  no  aspect  of  the 
testimony,  in  which  it  may  be  believed  as  a  whole,  can 
the  prisoner  be  guilty  of  murder  in  the  second  degree,  and 
the  court  ought  to  tell  the  jury  that  in  every  view  of  the 
whole  testimony  the  presumption  has  been  rebutted,  and 
that  they  must  not  convict  of  a  higher  offence  than  man^ 
slaughter,  just  as  the  court  would  have  power  to  tell  them 
that  no  mitigating  or  excusing  or  justifying  circumstances 
had  been  shown  to  reduce  the  degree  of  the  offence 
charged,  when  no  such  testimony  had  been  in  fact  intro- 
duced. State  V.  Miller^  112  N.  C,  878.  "  As  malice  is  a 
presumption  which  the  law  makes  from  the  fact  of  killings 
it  must  necessarily  be  a  matter  of  law  what  circumstances 
will  rebut  the  presumption."  State  v.  Matthews,  78  N.  C, 
523. 

It  was  understood  upon  the  argument  of  this  case  that 
the  whole  of  the  testimony  introduced  below  was  before 
this  Court,  and  the  Attorney  General  did  not  desire  to 
interpose  objection  to  the  entering  here  for  the  first  time 
by  the  prisoner's  counsel  a  demurrer  to  the  evidence.  The 
testimony  is  as  follows: 

FOR  THE  STATE. 

Mrs.  Sarah  Sherlock  :  '*  I  am  mother  of  the  deceased  and 
he  was  killed  on  October  22d,  1894.  My  child  ordered 
Wilcox  out ;  he  would  not  go  ;  my  child  stepped  aside  to 
get  the  stick  and  while  he  was  doing  this  Wilcox  stepped 
to  the  door  and  drew  his  pistol.  (Just  before  this  both 
parties  were  in  the  house  at  a  table  where  deceased 
had  the  registration  books  of  his  township.)  As  Wilcox 
dropped  out  of  the  door  with  his  pistol,  Brothers  walked  to 
the  door  and  met  Wilcox,  who  was  standing  at  the  door. 
My  son,  Brothers,  kept  on  repeating  "  Get  out "  and  Wil- 
cox would  not  go,  but  drew  his   pistol   and   pointed   it  at 
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him.  They  moved  off  the  steps  a  short  distance  in  the 
jard  and  I  heard  the  licks  of  the  stick  on  the  pistol. 
Then  Wilcox  shot  him.  I  was  standing  on  the  piazza  and 
saw  him  shoot.  They  were  standing  face  to  face.  After 
he  was  shot,  my  child  hit  him  with  a  stick.  Then  Wilcox 
fell  to  the  ground  and  prepared  to  shoot  again  and  shot 
him  twice  on  the  ground.  My  son  was  hitting  him 
between  second  and  third  shots  while  he  was  on  the 
ground.  My  son  had  not  struck  defendant  'till  after  he 
was  shot.  He  was  hitting  on  the  pistol.  A  colored  man 
came  that  morning,  before  Wilcox  did,  and  asked  if  that 
was  the  place  to  register.  When  defendant  came  up  he 
looked  angry  and  slightly  spoke  to  me.  Son  was  then  in 
cotton  patch.  When  my  son  and  defendant  came  to  the 
house  they  passed  the  door  and  went  on  talking  and  came 
in  at  the  front  door.  Son  kept  his  registration  books  at 
the  door.  He  was  registrar.  Son  read  the  oath  to  colored 
man  and  told  him  he  had  not  been  in  the  county  long 
enough  to  vote  and  that  it  was  not  worth  while  for  him  to 
register.  Wilcox  asked  for  certificate  of  colored  man. 
My  son  said  he  was  not  going  to  give  any  certificate  until 
the  one  that  wanted  it  asked  for  it,  and  had  already  ^iven 
Shannon,  the  first  colored  man,  a  certificate.  Then  Wil- 
cox wanted  to  see  the  registration  books.  Son  said  '  No, 
you  don't  see  the  book  any  more  while  I  have  got  it.'  Wil- 
cox had  been  there  the  Saturday  before.  Then  my  son 
ordered  Wilcox  out  second  time  ;  then  began  the  matters 
I  have  before  stated.  Wilcox  wanted  Noah  Shannon'^s 
certificate,  which  had  been  given." 

Cross  examined:  "It  was  10  o'clock  in  the  day  when 
Wilcox  got  there.  I  was  standing  on  the  porch  when  he 
got  there.  Saw  them  as  they  came  from  the  cotton  patch. 
They  all  entered  at  front  door.  My  son  kept  registration 
books  on  table  and  people  came  there  to  register  and  he 
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allowed  them  to  register  at  table  in  the  hall.  Son  came  in 
first,  then  Wilcox  and  colored  man  stayed  on  porch.  Table 
right  at  door  inside  house;  club  but  a  short  distance  from  door 
in  the  house.  The  stick  had  been  in  closet  for  years  ;  was  a 
young  man's ;  don't  know  whoput  it  there.  (Stick  exhibited.) 
I  gave  John  Cartwright  stick.  It  had  stains  of  blood  on  it. 
I  gave  it  to  Cartwright  unthoughtedly.  Do  not  desire  to 
deprive  defendant  of  any  evidence.  'I  saw  blood  on  defend- 
ant while  they  Vere  fighting.  Wilcox  asked  to  see 
book,  my  son  shut  it  up  and  told  him  to  leave.  Then  Wil- 
cox went  to  piazza  and  my  son  went  to  closet  and  got 
the  stick.  Wilcox  backed  to  the  door  and  drew  his  pistol. 
My  son  had  not  then  got  the  stick.  Defendant  then  stand- 
ing at  the  door  with  pistol  pointing  at  him.  Son  had  stick 
in  his  hand  hanging  down  'till  he  got  to  Wilcox.  Then 
son  began  to  strike  on  pistol,  holding  stick  upright  before 
him  and  moving  it  back  and  forth,  and  defendant  was  try- 
ing to  shoot  him  while  my  son  was  coming  to  him,  but 
did  not  shoot;  he  was  waiting  to  get  him  out  the  door. 
Wilcox  backed  from  door  with  pistol  presented  and  ray 
fton  following  waving  stick  in  front  of  him  and  striking 
pistol  'till  they  got  near  green  grassy  patch  in  yard.  Then 
.Wilcox  fell  down  because  he  wanted  to.  My  son  had  not 
struck  him  then.  Defendant  shot  ray  son  before  he  fell. 
My  son  was  not  hitting  Wilcox  with  stick  before  he  shot 
him.  I  thought  he  fell  down  so  that  he  might  shoot  my 
son.  I  did  not  make  any  statement  about  this  matter  to 
Frank  Godfrey  just  after  it  happened.  The  inquest  was 
at  my  house.  I  was  not  sworn.  Did  not  tell  Godfrey 
that  my  son  went  out  with  stick  and  •  knocked  Wilcox 
down.  I  did  not  tell  Ellis  that  I  could  not  control  ray  son 
that  day  ;  that  he  got  stick  and  rushed  out  and  knocked 
Wilcox  down,  and  then  defendant  shot,  and  that  it  was  all 
my   son's 'fault.     Did  not  tell  White  that  my  son  rushed 
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out  with  stick  and  knocked  Wilcox  down  while  he  waa 
retreating,  and  that  he  was  beating  him  while  down 
when  Wilcox  shot  him.  The  colered  man  that  was  there 
did  not  see  difficulty." 

Dr.  W.  J.  Lumsden  :  "  I  was  one  of  the  physicians  that 
made  port-mortera  examination.  Saw  Brothers  same 
dav  he  was  shot  and  found  three  wounds  on  him  ;  one  on 
right  arm  few  inches  below  shoulder ;  one  was  a  superficial 
wound  of  abdomen,  and  the  other  a  perffetrating  wound  in 
the  adbomen.  Fresh  wounds  made  at  sametime.  Clothes 
burnt  by  powder.  Brothers  killed  by  penetrating  woand 
in  abdomen." 

Cross  examined. — "Assuming  that  the  jury  find  as  facts 
that  Wilcox  was  lying  on  the  ground  and  Brothers  was 
standing  over  him  or  nearly  over  him  when  the  pistol  was 
fired  and  the  ball  from  the  pistol  struck  Brothers  at  the 
point  where  it  entered  the  abdomen,  w^hat  course,  in  your 
opinion,  would  theball  take  ?"  Answer:"  Upward  and  back- 
ward. We  found  that  the  range  of  the  ball  was  upward 
and  backward.  This  was  the  fatal  wound  ;  caiinot  say 
what  position  parties  were  in  when  the  other  abdomen 
wound  was  made.  The  ball  that  made  the  wound  in  the 
arm  entered  three  inches  below  shoulder  joint  and  passed 
out  about  two  inches  lower  down  the  arm.  If  Wilcox  was 
retreating  and  Brothers  following  waving  the  stick  per- 
pendicularly in  front  of  him  the  ball  could  not  have  entered 
and  made  the  wound  on  the  arm.  The  arm  must  have 
been  well  elevated  and  drawn  back  at  the  time  the  wound 
was  made  for  such  wound  to  have  been  inflicted.  Defend- 
ant and  deceased  about  same  size  and  height.  Blows  given 
with  the  stick  exhibited  on  the  head  must  have  been  seri- 
ous, something  must  have  given  away.  If  Brothers  hit  a 
fair  blow  don't  see  how  it  could  have  helped  fracturing 
the    skull.      Don't    think     the    fatal     ball    could     have 
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taken  the  course  it  did  if  Wilcox  had  been  on  the   ground 
and   Brothers  in  piazza.      Wilcox   must  have  been  lying 

down." 

defendant's  evidence. 

S.  p.  Wilson  :  "  On  Monday  before  homicide,  Wilcox  and 
myself  at  Brothers' and  Wilcox  asked  him  to  put  down 
his  full  name  and  Brothers  did  so.  We  asked  Brothers  to 
correct  mistakes  he  had  made  in  registering  Cicero  Gale. 
Said  he  would  not  unless  Cale  was  there.  Wilcox  said, 
*  Don't  see  why  you  should  refuse  to  correct  this  matter.' 
Brothers  said  to  Wilcox,  'You  have  come  here  for  a  row,  and 
if  I've  got  to  have  a  row  with  you  I  am  going  to  have  a 
d — d  big  one.'  Wilcox  said,  'I  did  not  come  for  any  row 
and  don't  want  any.  I  have  always  looked  on  you  toting 
fair.'  Brothers  said,  '  Mr.  Wilcox,  any  time  you  want  to 
look  over  the  books  you  can  come  and  do  so,  but  I  don't 
want  j^ou  to  come  bull-dozing.'  Wilcox  said,  '  You  misun- 
derstood me  ;  I  did  not  come  here  for  any  trouble  or  to 
bull-doze  you.'  Then  they  parted  friendly.  Brothers' 
house  was  the  place  of  registration  for  that  township." 

J.  S.  Wilcox  :  "Am  49  years  old  ;  know  Noah  Shannon 
and  Brothers.  Monday,  October  22d,  between  10  and  11 
o'clock,  I  went  to  Brothers'  house.  Dave  Games  was  there 
talking  to  Mrs.  Sherlock.  Spoke  to  he^  and  Games  and  I 
went  to  cotton  field  after  Brothers;  met  him  and  spoke 
about  some  peas.  When  we  got  to  house  Brothers  entered 
back  door  kitchen.  Games  and  I  went  to  front  door  of 
house.  After  Brothers  got  through  with  Games  I  spoke  to 
him.  Brothers  told  Games  he  had  not  been  there  long 
enough  to  register.  I  said,  *  Johnnie  I'd  be  much  obliged  if 
you'd  give  me  Shannon's  certificate  ; '  he  said,  '  Shannon 
must  come  after  it  himself.'  I  said,  *  The  other  day  you  told 
me  to  come  and  look  over  the  book  any  time  and  get  cer- 

118—72 


1138  IN  THE  SUPREME  COURT.  [118 


State  v.  Wilcox. 


tificates.'  He  said,  '  You  leave  here,  I've  granted  you  as 
many  privileges  as  I  am  going  to.'  I  asked  him  who  was 
in  authority  there,  he  or  Mr.  Sherlock  ?  his  mother's  hus- 
band. He  said,  '  Mr.  Sherlock,  but  I  am  man  enough  to 
move  you,  you  God  d — d  s —  of  a  b — .'  Then  he  rushed  to 
the  closet ;  got  the  stick  and  advanced  towards  me  with  it 
drawn.  I  was  retreating  and  as  I  got  to  the  steps  I  threw 
up  my  h^nds  to  ward  off  the  licks  and  he  struck  me  on 
wrist.  He  followed  me  up  ;  I  was  retreating,  and  from 
stumbling  over  something  cr  from  a  lick  I  received  1  fell. 
He  was  beating  me  over  hand  and  arms  all  the  time  with 
stick  ;  split  my  hand  three  inches:  hit  me  over  the  head 
and  knocked  me  down  ;  struck  me  several  times  over  the 
head.  Shot  him  first  after  I  stumbled  or  was  struck.  He 
struck  me  four  times  with  stick  ;  lick  on  head  knocked  me 
down.  He  continued  to  beat  me  with  stick  while  I  was 
down  and  I  shot  again.  I  got  pistol  out  when  I  came  near 
falling  first  time  (identified  stick).  He  was  hitting  me 
with  big  end.  My  face  and  eyes  covered  with  blood  and 
I  did  not  see  him  when  I  shot  last  time.  My  horse  was  at 
gate,  and  I  was  trying  to  get  to  horse  and  leave.  I  was  at 
piazza  steps  when  he  first  hit  me.  Was  fifteen  or  twenty 
steps  aw^ay  from  piazza  when  I  drew  pistol,  and  sixty  or 
eighty  steps  when  he  last  knocked  me  down.  Was 
arrested  Monday  and  gave  bond.  Was  re-arrested  that 
evening  and  gave  bond.  Games  left  Brothers'  place  first 
and  was  getting  his  horse  when  Brothers  got  stick.  I  was 
deputy  sheriff;  was  at  door  when  he  told  me  to  leave  and 
us  he  rushed  for  stick  I  commenced  to  retreat  and  was 
going  off"  the  piazza  steps  when  he  came  up  and  struck  me 
and  did  not  then  have  pistol  in  my  hand.  Been  carrying 
pistol  about  my  person  as  deputy  sheriff.  Was  indicted 
for  killing  Jennings,  but  did  not  kill  him  and  was  acquit- 
ted.    Did  not  threaten  to  shoot  Newby  or  my  son." 
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Dave  Gamee  :  "  Was  at  Brothers'  that  morning.  Wilcox 
and  I  went  after  Brothers,  met  him  and  I  told  him  I 
wanted  to  register.  We  went  back  to  house.  Brothers 
went  in  back  door  and  Wilcox  and  I  in  the  front  door. 
Brothers  told  me  I  had  not  been  there  long  enough  and  I 
started  to  get  my  horse.  As  I  left  piazza  Wilcox  asked 
him  for  certificate  for  Shannon.  When  I  got  to  fence 
heard  racket ;  looked  aronnd  and  Brothers  was  hitting 
Wilcox,  who  was  walking  backward  and  throwing  up  his 
hands  and  Brothers  was  hitting  at  him  with  a  stick. 
Brothers  knocked  him  down,  and  while  he  was  down  Wil. 
cox  shot  one  time.  Wilcox  then  got  up  and  backed  back. 
Brothers  began  to  strike  Wilcox  again  while  he  was 
retreating ;  he  did  not  get  very  far  before  Brothers 
knocked  him  down  again  and  then  defendant  shot  him 
again,  and  Brothers  was  standing  right  over  him  with  stick 
drawn  when  he  shot.  Brothers  slapped  his  hands  to  his 
stomach  and  threw  stick  down.  This  was  last  shot ; 
white  lady  standing  in  piazza  saying  something  when  fuss 
was  going  on,  but  I  can't  tell  what  she  was  saying." 

Cross-examined  :  ''  Heard  two  shots  only.  Did  not  get 
on  my  horse  till  last  sliot.  Then  I  left  and  went  to 
Week's  and  told  some  of  them  about  it,  but  did  not  say 
that  I  did  not  know  who  did  the  shooting.  Don't  know 
whether  Brothers  hit  Wilcox  with  stick  while  he  was 
down  or  not."  (Games'  examination  before  magistrate 
read,  which  was,  in  substance,  the  same.) 

Jennie  Perkins :  "Was  at  Mrs.  Sherlock's  that  day. 
Heard  licks.  Mrs.  Sherlock  said,  '  Johnnie  don't  have  any 
fuss.'  This  was  after  I  heard  licks.  Then  I  heard  other 
licks,  then  pistol  went  off.     Only  heard  two  shots." 

John  Cartwright :  "  Defendant  married  my  sister.  I 
went  to  Mrs.  Sherlock's  and  got  the  stick  and  there  was 
blood  on  big  end  of  stick.     She  said  Brothers  told  Wilcox 
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to  leave ;  that  Brothers  went  to  closet,  got  the  stick  and 
she  told  Johnnie  not  to  have  any  fuss,  that  Wilcox  was  at 
piazza  and  Brothers  went  there  and  hit  him  with  the  stick. 
She  pointed  out  a  bunch  of  flowers  in  yard  and  said,  '  There 
is  where  the  fight  was.'  Then  she  cried  and  said,  '  Oh,  if 
Johnnie  had  minded  me  there  would  have  been  nothing  of 
it.'  The  bunch  of  flowers  was  half  between  house  and 
gate.     Some  blood  there." 

F.  M.  Godfrey:  "I  acted  as  coroner  in  this  matter.  Mrs. 
Sherlock  was  sworn  and  made  a  statement  before  me.  She 
said  Wilcox  was  down  on  the  ground  when  he  shot  Broth- 
ers. William  Pailin  was  present  and  said,  '  She  is  not  in 
a  condition  to  give  testimony,'  and  she  then  stopped  and 
went  away.  I  think  she  knew  what  she  was  talking  about.'' 
Cross-examined. 

n.  C.  Markham  :  "I  was  one  of  the  jurors  and  Mrs. 
Sherlock  said  that  Wilcox  wanted  to  look  at  the  hook  and 
Brothers  told  him  he  could  not  do  it  and  to  get  away  and 
he  refused  to  leave ;  that  Brothers  went  to  the  closet,  got 
the  stick  and  made  for  Wilcox  and  Wilcox  retreated 
towards  door  and  Brothers  began  to  strike  at  him,  Wilcox 
retreating;  that  Wilcox  did  not  draw  his  pistol  'till 
Brothers  struck  him  ;  that  shooting  was  done  out  there — 
pointing  to  the  green  bunch  in  the  yard.  She  was  cry- 
ing." 

M.  T.  Sawyer :  "  Saw  Mrs.  Sherlock  next  day  after 
shooting.  She  said  if  site  had  known  Wilcox  she  would 
not  have  told  him  Brothers  was  in  the  field.  That  she 
told  her  son  not  to  have  any  fuss.     She  was  crying." 

W.  H.  Ellis:  "Was  at  Mrs.  Sherlock's  Tuesday  at  2 
o'clock  and  she  said  Wilcox  came  there  yesterday  and 
killed  her  boy.  She  said  it  was  on  acconntof  them  devil- 
ish books ;  on  account  of  a  darkey  who  wanted  a  certifi- 
cate that  Johnnie  would   not  give  him.     That  John  hit 
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first  lick.  If  he  had  minded  her  there  would  have  been 
nothing  of  it;  that  he  followed  Wilcox  out  yonder  to  that 
green  spot  and  knocked  hira  down  and  that's  where  Wil- 
cox shot  him.  That  John  followed  Wilcox  from  piazza 
and  was  beating  on  him." 

William  Morris  :  "  Saw  defendant  soon  after  difficulty. 
He  showed  me  his  wounds  ;  said  it  pained  him.'' 

Dr.  Griggs,  after  describing  wounds,  said  they  indicated 
a  severe  thrashing  with  a  stick  or  club  like  oiie  exhibited. 
Defendant  had  transverse  wounds  across  his  head  2J  inches 
long.  Another  on  right  side  of  head,  above  right  ear;  in 
rear  another  wound  ;  there  was  fourth  wound  on  head  ; 
back  of  left  arm  was  bruited,  hand  severely  cut  between 
thumb  and  finger,  wound  2i  inches  long,  tearing  skin  ; 
large  bruise  on  right  shoulder,  discoloration  about  neck 
and  face. 

STATE  IN  REPLY. 

George  A.  Scott :  "  Saw  Games  going  towards  Brothers' 
the  morning  of  fight.  Wilcox  passed  after  him.  Saw 
Games  returning  riding  very  fast  and  said  Wilcox  and  the 
man  that  registers  were  fighting  and  shooting ;  don't 
know  who  was  doing  the  shooting." 

Cross-examined;  "Saw  defendant  after  the  fight;  he 
was  badly  bruised ;  blood  on  his  face  and  head  so  that  he 
could  scarcely  see ;  so  much  blood  on  his  head  I  could  not 
aee  wound  and  he  said  Brothers  was  beating  him  as  hard 
as  he  could  when  he  shot  him.  This  was  about  ten  min- 
utes after  the  fight." 

Dr.  Lowry  :  "  Helped  make  post-mortem  examination. 
There  was  penetrating  wound  on  the  aUdomen  and  another 
superficial  one."  If  the  jury  shall  find  as  a  fact  that 
Brothers  had  been  standing  on  the  piazza  step  and  Wilcox 
on  the  ground  below,  and  Wilcox  shot  the  deceased  and 
the  ball  struck  at  this  point  when  it  entered  the  abdomen, 
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could  the  penetrating  wound  in  the  abdomen  have  been 
made  ?  Objection  and  objection  overruled.  Exception  by 
defendant;  his  second  exception.  Witness  answered: 
"  Yes."  Objection  to  answer  and  objection  overruled ; 
defendant  excepted  ;  his  third  exception. 

Dr.  McMullan  :  If  the  parties  had  been  facing  each 
other  and  Brothers  was  waving  the  stick  from  side  to  side 
the  wound  in  the  arm  could  have  been  made  by  defendant 
with  the  pistol.  Was  at  inquest.  Mrs  Sherlock  was  so 
prostrated  she  was  incapable  of  making  a  coherent  state- 
ment. She  could  understand  and  answer  any  ordinary 
question. 

Dr.  Wood  :  Testified  as  to  location  and  nature  of 
wounds  on  defendant  and  said  they  must  have  been  made 
with  club  or  stick. 

We  will  now  examine  the  testimony  from  the  stand-point 
of  the  demurrer  and  determine  whether  or  not,  in  any  aspect 
of  the  whole  testimony,  the  prisoner  is  guilty  of  murder  in 
the  second  degree.  Such  examination  for  the  end  we  have 
in  view  must  be  made,  not  by  weighing  or  comparing  or 
contrasting  the  testimony  which  is  favorable  to  the  pris- 
oner, and  then  drawing  a  conclusion  of  probabilities  or 
preponderancy,  but  in  critically  analyzing  and  arranging 
all  of  the  testimony  which  is  unfavorable  to  the  prisoner, 
and  then  to  consider  its  legal  effect  when  compared  and 
studied  with  the  rest  of  the  testimony,  with  the  view  of 
determining  whether  or  not,  upon  the  whole  and  from 
any  and  every  point  of  observation  of  the  whole,  the 
presumption  of  malice  has  been  rebutted.  For  the  pur- 
poses of  this  discussion,  then,  no  amount  of  testimony  favor- 
able to  the  prisoner,  however  much  of  such  may  appear, 
can  be  considered  by  us  if  there  is  any  sufficient  proof  from 
any  aspect  of  the  whole  testimony  to  be  submitted  to  the 
jury  upon  which  the  prisoner  ought  to  be  convicted  of  mur- 
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der  in  the  second  degree.  It  may  be  safely  said,  however, 
that  the  whole  of  the  testimony  in  this  case  tends  to  prove 
that  the  fight  was  a  sudden  one  ;  secondly,  that  the  prisoner 
'was  where  he  had  a  right  to  be  ;  third,  that  his  conduct  was 
proper  np  to  the  time  of  the  actual  collision  ;  fourth,  that 
the  deceased  was  the  aggressor — and  with  a  deadly  weapon; 
fifth,  that  there  was  no  proof  that  the  pistol  was  prepared 
by  the  prisoner;  and,  sixth,  that  the  shot  which  killed  the 
deceased  was  fired  while  the  prisoner  was  lying  on  the 
ground  and  being  beaten  by  the  deceased  with  a  stick  or 
club — a  deadly  weapon  ;  and,  seventh,  that  the  whole  of  the 
testimony  offered  by  the  defense  is  favorable  to  the  pris- 
oner. The  only  witness  for  the  State  who  saw  the  fight  and 
the  shooting,  whose  testimony  alone,  of  all  the  witnesses,  is 
unfavorable  to  the  prisoner,  was  the  mother  of  the  deceased. 
We  are  not  disposed  to  haishly  criticise  the  testimony  of 
this  witness,  for  we  are  mindful  of  the  relation  between  her 
and  the  deceased.  Her  excitement  at  the  time  of  the  hom- 
icide and  her  grief  following,  and  especially  manifested  on 
the  day  of  the  coroner's  inquest,  must  have  been  intense. 

Tlie  testimony  of  this  witness,  whatever  else  it  may  tend 
to  prove,  shows  that  the  deceased,  without  the  least  provo- 
cation, made  a  sudden  and  violent  attack  on  the  prisoner 
with  a  deadly  weapon — a  stick  so  large  as  to  be  called  a 
club  by  the  witness;  that  the  deceased  violently  and 
forcibly  with  this  deadly  weapon  drove  the  prisoner  before 
him  out  into  the  yard  60  or  80  steps  from  the  porch,  and 
that  the  pistol  was  fired  while  the  prisoner  was  prostrate 
on  the  ground  and  being  beaten  by  the  club  in  the  hands 
of  the  deceased  ;  and  the  stick  was  seen  by  her  to  be  bloody 
after  the  fight,  and  that  there  was  blood  seen  by  her  on 
the  prisoner  during  the  time  the  fight  was  going  on. 

Under  this  testimony,  viewed  from  the  whole,  the  pris- 
oner was  not  guilty  of  murder  in   the  second  degree.     If 
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the  jury  had  believed  her  testimony  to  be  true,  and  all  the 
witnesses  besides  swore  falsely,  the  killing  at  most  wonld 
not  be  murder  in  any  dej^ree.  Even  if  the  prisoner  had 
been  willing  to  fight,  and  could  have  escaped  the  threatened 
assault  of  the  deceased  armed  with  a  deadly  weapon,  bad 
he  so  desired,  but  chose  to  stand  his  ground  and  shoot,  and 
have  shot  and  killed  the  deceased  in  the  beginning  of  the 
assault  in  the  doorway,  the  offence  would  not  have  been 
murder  in  the  second  degree.  State  v.  Kennedy^  91  N.  C, 
572.  Certainly  the  driving  and  forcing  of  the  prisoner  by 
the  deceased  in  the  manner  described  even  by  this  witness, 
to  the  spot  where  the  homicide  took  place,  but  aggravated 
the  assault  arid  gave  greater  provocation  to  the  prisoner. 
This  witness  said  nothing  about  the  injuries  of  the  pris- 
oner; but  he  was  badly  beaten.  The  physician  who  saw 
and  examined  the  wounds  said  :  ^'  He  had  transverse 
wounds  across  his  head  two  and  a  half  inches  lon£c,  another 
on  right  side  of  head  about  right  ear,  in  rear  another 
wound  ;  there  was  a  fourth  wound  on  the  head,  back  of 
the  left  arm  was  bruised,  hand  severely  cut  between  thumb 
and  finger,  wound  two  and  a  half  inches  long  tearing  skin, 
large  bruise  on  right  shoulder,  discoloration  about  neck 
and  face."  It  makes  no  difference  when  these  wounds 
were  inflicted,  whether  before  or  after  the  prisoner 
fell  upon  the  ground,  for  under  the  circumstances  of  this 
case  there  was  no  element  of  murder  in  the  act  of  the  pris- 
oner. In  State  v.  Ingold^  the  court  below  instructed  the 
jury  that  "if  the  prisoner  willingly  entered  into  the  fight, 
and  during  its  progress,  however  sorely  he  might  be 
pressed,  stabbed  the  deceased  us  described  by  the  witnesses, 
his  offence  at  least  would  be  manslaughter,"  but  upon 
appeal  this  Court  paid,  supposing  there  was  evidence  to 
raise  this  point,  the  ofleiice,  according  to  all  the  authori- 
ties, ''  was  excusable  homicide." 
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But  we  are  not  considering  now  whether  the  prisoner 
fought  willingly  or  not,  or  whether  the  facts  in  this  case 
make  the  killing  of  tlie  deceased  by  the  prisoner  excusable 
on  the  ground  of  self-defense.  That  may  be  for  a  future 
trial.  There  was  testimony,  however,  going  to  show  that 
the  killing  was  justifiable  on  the  ground  of  self-defense, 
and  none,  .taken  in  connection  with  the  whole  evidence, 
that  was  sufficient  to  be  submitted  to  the  jury  to  convict 
the  prisoner  of  murder  in  the  second  degree,  and  the  court 
ought  to  have  instructed  the  jury  that,  in  every  aspect  of 
the  testimony,  the  presumption  of  malice  had  been 
rebutted. 

New  Trial. 


STATE  V.  HENRY  DOWDEN. 


Murder  in  First  and  Second  Degrees — Premeditation, 


1.  The  killing  with  k  deadly  weapon  raises  a  presumption  of  mur- 
der in  the  second  degree,  under  CI).  85,  Laws  1898. 

'2.  Weighing  the  purpose  to  kill  long  enough  to  form  a  fixed 
design,  and  the  putting  of  such  design  into  execution  at  a 
future  period,  no  matter  how  long  deferred,  constitutes  pre- 
meditation and  deliberation  sufficient  to  sustain  a  convic- 
tion of  murder  in  the  first  degree.  But  where  the  intent  to 
kill  is  formed  simultaneously  with  the  act  of  killing,  the 
homicide  is  not  murder  in  the  first  degree. 
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Indictment  FOR  murder,  tried  before  Meares^  «/.,  at  the 
February  Term,  1896,  of  the  Circuit  Criminal  Court  of 
Halifax  County. 

The  prisoner  was  indicted  for  the  murder  of  M.  M. 
Dodd,  a  locomotive  engineer  of  the  Seaboard  Air  Line,  at 
Weldon,  N.  C,  on  the  22d  February,  1896. 

The  prisoner  was  found  guilty  of  murder  iji  the  first 
degree,  and  the  judgment  of  the  court  was  duly  prayed,  and 
the  prisoner  was  sentenced  by  the  court  to  be  hanged  on 
the  17th  day  of  March,  A.  D.  1896.  The  prisoner  intro- 
duced no  testimony  and  no  exceptions  were  taken  on  the 
trial  to  any  of  the  rulings  of  the  court,  and  no  prayers  for 
instructions  were  oflered  or  asked  for  by  the  prisoners 
counsel. 

The  portion  of  the  charge  discussed  in  the  opinion  is  as 
follows:  "When  one  human  being  kills  another,  the  law 
calls  it  *  homicide.'  There  are  various  degrees  of  homicide, 
viz.,  murder,  manslaughter,  justifiable  and  excusable  homi- 
cide ;  and  the  degree  of  the  homicide  must  be  determined 
by  the  attending  circumstances.  The  highest  and  most 
heinous  form  or  degree  of  homicide  is  that  of  murder. 
When  a  person  of  sound  mind  kills  another  human  being 
with  malice  aforethought,  either  expressed  or  implied,  it  is 
a  case  of  murder.  You  will  bear  in  mind  that  malice  is  an 
essential  ingredient  of  the  crime  of  murder.  There  can 
be  no  murder  where  the  killing  is  unaccompanied  by  mal- 
ice. [The  court  here  fully  explained  the  difference  between 
expressed  malice  and  implied  malice.]  Where  a  homicide 
has  been  committed,  and  the  accused  is  indicted  and  charged 
with  the  crime  of  murder,  and  the  accused,  on  his  tnal, 
admits  the  killing,  or  the  State  fixes  the  killing  upon  the 
accused  beyond  a  reasonable  doubt,  then  the  burden  shifts 
from  the  prosecution  to  the  accused,  of  showing  what  is 
the  degree  of  homicide — whether  it  be  a  case  of  murder  or 
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of  manslaughter,  or  justifiable  or  excusable  homicide;  that 
is  to  say,  it  devolves  upon  the  accused  to  show  such  miti/ 
gating  circumstances  attending  the  killing,  if  there  be  any, 
as  will  reduce  the  degree  of  homicide  from  murder  to  man- 
slaughter, or  to  justifiable  or  excusable  homicide.  But  in 
doing  so  the  accused  is  allowed  to  avail  himself  of  all  of  the 
testimony  introduced  upon  the  trial  of  the  case,  as  well 
that  which  has  been  introduced  by  the  State  as  that  which 
has  been  introduced  by  himself;  and  if  neither  the  testi- 
mony introduced  on  the  trial  by  the  accused,  nor  that  intro- 
duced by  the  State,  will  show  any  mitigating  circumstances 
attending  the  killing,  then  it  is  a  case  of  muider." 

The  facts  connected  with  the  killing  are  contained  in  the 
testimony  of  Peter  Neilson,  who  testified  :  That  he  was  a 
locomotive  fireman  in  the  employment  of  the  Seaboard  Air 
Line,  and  that  he  worked  and  ran  upon  the  same  engine 
that  the  deceased,  M.  M.  Dodd,  who  was  an  engineer,  was  in 
charge  of  at  the  time  he  was  killed  ;  that  the  hour  of  depart- 
ure for  his  train  was  at  4:35  o'clock  a.  m.  ;  that  at  4:20 
o'clock  on  the  morning  of  the  22d  February  last,  the  engine 
of  which  the  deceased  had  charge,  and  on  which  the  witness 
belonged  as  fireman,  together  with  the  train  to  which  it 
was  attached,  was  standing  under  the  railroad  shed  at 
Weldon,  and  the  Atlanta  Special  train,  which  had  just 
arrived,  was  standing  alongside  of  his  train;,  it  was 
yet  before  daybreak.  At  that  time  the  prisoner  came 
upon  the  engine  to  warm,  the  witness  being  at  work 
on  the  cab  of  the  engine.  The  witness  said  nothing  to 
the  prisoner  at  first,  but  allowed  him  to  warm  for  a  few 
minutes,  and  then  the  witness  told  the  prisoner  to  get  ofi*. 
In  a  few  moments  witness  observed  that  the  prisoner  had 
taken  his  seat,  whereupon  he  said  to  the  prisoner,  "  Damn 
it,  get  off;  I  have  no  time  to  fool  with  you."  Just  at  that 
time  M.  M.  Dodd,  the  deceased,  who  had  been  down  upon 
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tbe  ground  oiling  the  engine,  came  np  on  the  engine  and 
told  the  prisoner,  in  a  peaceable  and  quiet  manner,  to  get 
off,  and  then  took  hold  of  the  prisoner's  coat-sleeve  and 
led  him  four  feet  to  the  getting-off  place  on  the  side  of  the 
engine,  and   the   prisoner  went   down   upon   the  ground. 
The  prisoner  made  no  resistance  whatever  and  said  noth- 
ing, and  the  deceased  was  not  mad,  and  the  prisoner  not 
mad,  apparently  ;  and  there  was  no  quarrel  between  them. 
The  prisoner,  in  a  moment  after  getting  off  the  engine, 
said  :  "  Hello  !  Mister,  I  have  dropped  ray  hat ;  I  want 
your  light."     Then  the  deceased  turned  to  that  side  of  the 
engine  where  the  prisoner  was  standing  and  held  the  light, 
«nd  said  to  the  prisoner :  '^  There  is  your  hat,  pick  it  up 
<and  go  off,"  and  then  the  deceased  turned  from  where  he 
was  holding  the  light  and  stepped  back  on  his  side  of  the  cab, 
and  was  raising  his  hand  to  take  hold  of  the  injector  when 
the   pistol    fired.     The  deceased  exclaimed,  "  Oh  !  "  and 
jumped  through  the  engine  window — was    speechless  and 
died  in  a  few  minutes.     It  was  probably  ten  or  fifteen   sec- 
onds from  the  time  the  deceased  took  hold  of  prisoner's  coat- 
sleeve  and  led  him  to  the  place  to  get  off  and  the  firing  of 
the  pistol;  witness  was  not  looking  at  the  man  at  the  time 
the  pistol  was  fired — his  hack  was  turned  towards  him  at 
that  moment.     When  the  prisoner  came  up  on  the  engine, 
the  witness  took  him  to  be  a  tramp;  and  while  the  pris- 
oner was  warming,  in   the  light  of  the  fire,  the  witness 
observed  that  the  prisoner  was  wearing  a  gold  watch-chain, 
with  a  charm  fastened  to  the  chain,  and  the  charm  was  a 
pitcher;    and   the  prisoner  also   had   a  red   handkerchief 
around  his  neck,  and  wore  a  hat  with  a  hole  in  it.     When 
the  deceased  was  shot  and  fell  to  the  ground,  the  witness 
immediately  ran  to  the  telegraph  office,  a  few  yards  dis- 
tant, and  gave  the  same  description  of  the  man,  who  fired 
the  pistol  and  killed  the  deceased,  as  he  had  given  here; 
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and  in  fifteen  or  twenty  minutes  afterwards  the  prisoner 
was  arrested,  and  he  theo  had  on  his  person  the  watch 
with  the  chain  and  charm,  and  the  red  handkerchief  around 
bis  neck,  and  the  hat  and  coat,  just  as  the  witness  had  de- 
scribed him  to  the  telegraph  operator  a  few  minutes  before. 
The  witness  swore  most  positively  to  the  identification  of 
the  prisoner  as  the  person  who  came  upon  thp  engine,  as 
before  described  by  him,  and  who  fired  the  pistol  and  killed 
the  deceased,  in  the  manner  described  by  him.  Reswore 
that  he  entertained  not  the  slightest  doubt  about  it ;  that 
when  the  prisoner  was  arrested  he  denied  that  he  had  any 
pistol,  and  that  he  was  immediately  searched  and  they  found 
a  pistol  hanging  on  the  inside  of  a  leg  of  the  prisoner's 
pants,  considerably  lower  down  than  the  pocket.  That 
when  the  deceased  took  hold  of  the  prisoner's  coat-sleeve 
and  told  him  to  get  off,  the  witness  remarked  that  this  place 
was  worse  for  tramps  than  Chicago.  The  prisoner  appeared 
to  be  sober.  The  watch  and  chain,  with  the  charm  attached 
to  it,  were  introduced  as  evidence  and  identified  as  the 
same  referred  to  by  the  witness,  and  which  were  taken 
from  the  person  of  the  prisoner  at  the  time  of  his  arrest. 

Charles  Bland,  a  State's  witness,  testified  :  That  he  had 
been  acquainted  with  the  prisoner  for  three  or  four  years 
in  Raleigh.  Witness  is  a  porter  on  the  Atlanta  Special 
train.  He  saw  the  prisoner  on  the  train  at  Boiling,  six 
miles  from  Weldon,  the  morning  Mr.  M.  M.  Dodd  was 
killed.  When  the  train  reached  Weldon,  the  prisoner  was 
riding  on  the  steps  of  the  car.  He  saw  the  prisoner  get 
off  the  steps  of  the  car  and  go  up  on  Mr.  Dodd's  engine. 
In  a  few  moments  afterwards  witness  heard  a  pistol  shot, 
and  came  out  of  the  car  where  he  was,  and  saw  the 
deceased  lying  on  the  ground. 

There  was  other  testimony  corroborative  of  the  witnesses 
whose  testimony  is  given  above. 


1150  IN  THE  SUPREME  COURT.  [118 


State  v,  Dowdbn. 


The  Attorney  General  and   MacRae   <&  Day^  for  the 
State. 

Messrs.  Argo  cb  Snow^  for  defendant. 

Avery,  J. :  Counsel  for  the  prisoner  contended  that 
the  charge  of  the  court  came  within  the  condemnation  of 
the  ruling  in  State  v.  Fuller^  114  N.  C,  885,  in  that  the 
definition  of  murder  in  the  first  degree  was  left  in  doubt 
and  uncertainty,  and  the  jury  were  liable  to  be  misled  by 
inconsistenfpropositions  of  law  contained  in  different  por- 
-  tions  of  it. 

It  is  probable  that  the  instruction  would  have  been  more 
clearly  understood  by  the  jury  had  the  judge  told  them, 
in  the  outset,  that  the  killing,  (which,  according  to  all  of 
the  testimony,  was  done  with  a  deadly  weapon,)  being 
proved  or  admitted,  the  law  presumed  malice,  and  the 
burden  is  shifted  upon  the  prisoner  to  show  that  he  was 
not  guilty  of  murder  in  the  second  degree.  The  instruc- 
tion that  the  burden  shifted  upon  the  prisoner  to  rebut 
the  presumption  that  he  was  guilty  of  murder,  without 
specifying  the  grade,  is  not  to  be  commended  as  a  formula, 
and,  without  the  clear  explanation  subsequently  given, 
would  have  been  misleading.  The  distinction  between 
the  instruction  excepted  to  in  this  case  and  that  held  to  be 
erroneous  in  Fuller'' s  case  can  be  easily  drawn  and  readily 
comprehended.  In  Fuller^s  case  the  trial  judge  told  the 
jury  that  where  the  fact  of  killing  with  a  deadly  weapon 
was  proved  or  admitted,  premeditation  might  ''  be  pre- 
sumed from  the  use  of  the  deadly  weapon  unless  the  con- 
trary appeared."  Other  instruction  given  was  in  conflict 
with  that  proposition,  and  the  jury  were  left  to  act  upon 
either  of  two  irreconcilably  antagonistic  views  of  the  law, 
one  of  which  might  have  misled  them  into  returning  a 
r  verdict  of  murder  in  the  first  degree,  when  the  facts  found 
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by  them  warranted  only  a  verdict  of  murder  in  tl\e  second 
defijree,  while  the  other  proposition  submitted  by  the  court, 
if  acted  upon,  would  have  led  them  to  a  just  conclusion. 
The  prisoner  was  entitled  to  a  new  trial,  because  it  was 
manifest  that  the  jury  might  have  found  him  guilty  of  the 
higher  crime,  solely  because  they  were  misled  as  to  the 
law.  In  the  case  before  us  the  judge  told  the  jury  that 
the  burden  shifted,  upon  proof  of  killing  with  a  deadly 
weapon,  as  to  the  question  whether  the  homicide  was  mur- 
der or  was  mitigated  to  manslaughter,  or  was  only  a  justi- 
fiable or  excusable  slaying.  Subsequently,  however,  and 
after  defining  manslaughter,  the  judge  stated  that  there 
were  two  degrees  of  murder,  and  explained  the  distinction 
between  the  two  as  follows : 

"  The  crime  of  murder  has  been  graded  by  the  law  of 
this  State  into  murder  in  the  first  degree  and  murder  in 
the  second  degree. 

''  Every  murdef  which  is  committed  by  lying  in  wait  or 
poisoning  or  by  torture,  or  any  other  kind  of  willful,  delib- 
erate and  premeditated  murder,  or  any  murder  committed 
in  the  attempt  to  commit  a  felony  or  in  the  perpetration 
of  a  felony,  is  deemed  to  be  a  murder  in  the  first  degree. 
All  other  kinds  of  murder  are  in  the  second  degree.  You 
will  understand  that  it  is  an  essential  ingredient  of  the 
crime  of  murder  in  the  first  degree  that  the  killing  must 
be  done  with  deliberation  and  premeditation.  AVhen  there 
18  no  premeditation  in  the  commission  of  the  murder,  for 
that  very  reason  it  is  murder  in  the  second  degree.  What 
does  the  law  mean  by  the  word  premeditation  ?  The  word 
premeditate  means  to  think  beforehand — as  where  a 
man  thinks  about  the  commission  of  an  act  and  concludes 
or  determines  in  his  mind  to  commit  the  act ;  he  has  thus 
premeditated  the  commission  of  the  act.  The  law  does 
not  lay  down  any  rule  as  to  the  time   which   must   elapse 
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between  the  moment  when  a  person  premeditates,  or  comes 
to  the  determination  in  his  own  mind  to  kill  another  per- 
son, and  the  moment  when  he  does  the  killing,  as  a  test. 
It  is  not  a  question  of  time.  It  is  merely  a  question  of 
whether  the  accused  formed  in  his  own  mind  the  deter- 
mination to  kill  the  deceased,  and  then  at  some  subse- 
quent period,  either  immediate  or  remote,  does  carry  bis 
previously  formed  determination  into  effect  by  killing  the 
deceased.  If  there  be  an  intent  to  kill  and  a  simultaneous 
killing,  then  there  is  no  premeditation.  In  determining 
this  question  of  deliberation  and  premeditation,  it  is  com- 
petent for  the  jury  to  take  into  their  consideration  the 
conduct  of  the  prisoner,  before  and  after  as  well  as  at  the 
time  of  the  homicide,  and  all  the  circumstances  connected 
with  the  homicide. 

'*  It  is  for  the  jury,  and  not  the  court,  to  decide  what 
is  the  degree  of  murder  in  all  cases  where  the  jury  hare 
come  to  the  conclusion  that  the  case  under  consideration 
is  one  of  murder.  Our  Act  of  Assembly  grading  the  crime 
of  murder  also  makes  it  the  duty  of  the  jury  which  tries 
and  sits  upon  the  case  to  determine,  if  it  be  a  case  of 
murder,  whether  it  be  murder  in  the  first  or  second  degree. 

''  The  court  also  instructs  you  that  when  the  State  con- 
tends for  and  asks  at  your  hands  for  a  verdict  of  guilty  of 
murder  in  the  first  degree,  as  the  State  does  in  this  case, 
the  law  makes  it  incumbent  upon  the  State  to  satisfy 
the  jury  beyond  a  reasonable  doubt  that  this  is  a  case  not 
only  of  murder  but  of  murder  in  the  first  degree." 

The  first  part  of  the  charge  left  the  question  of  what 
was  included  under  the  term  '*  murder  "  an  open  one,  and 
if  that  and  the  latter  portion  of  it  had  been  given,  one 
immediately  after  the  other,  there  would  have  been  no 
inconsistency  between  them.  The  killing  with  a  deadly 
weapon  did  raise  a  presumption   that   the   homicide  was 
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murder — bnt  in  the  second  degree.  The  specific  instruc- 
tion subsequently  left  no  room  for  doubt  in  the  mind  of 
an  intelligent  juror  that  it  was  incumbent  on  the  State  to 
prove  premeditation  and  deliberation,  and  that  on  the  fail- 
ure to  do  so  the  prisoner  could  be  found  guilty  of  no 
higher  offence  than  murder  in  the  second  degree. 

If  the  prisoner  weighed  the  purpose  of  killing  long 
enough  to  form  a  fixed  design  to  kill,  and  at  a  subsequent 
time,  no  matter  how  soon  or  how  remote,  put  it  into  exe- 
cution, there  was  sufiicient  premeditation  and  deliberation 
to  warrant  the  Jury  in  finding  him  guilty  of  murder  in  the 
first  degree.  State  v.  Thomas^  at  this  Term  ;  State  v.  Nor- 
woody  115  X.  C,  700 ;  State  v.  Covington^  117  N.  C,  834  ; 
State  V,  McCormac,  116  J^".  C,  1033.  This  Court  has 
not  followed  the  intimations  of  some  of  the  courts  of  other 
states  that,  in  order  to  constitute  deliberation,  there  must 
be  evidence  of  a  definite  design  formed  on  some  occasion 
previous  to  the  meeting  at  which  the  kijling  was  done, 
and  cherished  up  to  and  at  the  time  of  putting  it  into 
execution. 

The  court  properly  told  the  jury  that  where  the  intent 
to  kill  was  formed  simultaneously  with  the  act  of  killing 
the  homicide  was  not  murder  in  the  first  degree.  This 
was  but  another  mode  of  expressing  the  rule  that  there 
must  be  a  preconceived  and  definite  purpose  to  kill,  the 
question  of  the  time  that  elapses  between  the  determina- 
tion to  kill  and  the  killing  being  immaterial.  There  was 
no  error,  and  the  judgment  is  afiirmed. 

Affirmed. 
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STATE   V.  WADE    LOCKLEAR,   PATRICK   LOCKLEAR  and 

G.  W.  LOCKLEAR. 

Murder  Under  Act  of  1893,  CK,  85. 

1.-  Upon  a  trial  for  marder  there  was  evidence  tending  to  prove 
that  the  prisoner  stood  behind  a  tree  and  shot  deceased. 
There  was  also  evidence  that  deceased  had  a  gun  beside  him 
when  his  body  was  found,  and  that  the  report  of  more  than 
one  gun  was  heard  about  the  time  it  was  supposed  the 
deceased  was  shot.  Upon  this  evidence  the  trial  judge  was 
not  warranted  in  instructing  the  jury  that  there  was  no  evi- 
dence from  which  they  could  bring  in  a  verdict  of  murder 
in  the  second  degree. 

2.  Prior  to  Ch.  85,  Laws  1893,  the  law  was  that,  where  the  killing 

was  admitted  or  proved  to  have  been  done  with  a  deadly 
weapon,  malice  was  presumed,  and  it  was  murder,  nothing 
else  appearing.  It  devolved  upon  the  prisoner  under  such 
circumstances,  to  show  facts  in  extenuation,  mitigation  or 
excuse.  This  rule,  under  the  Act  of  1893,  applies  to  murder 
in  the  second  degree,  but  not  to  murder  in  the  first  degree. 

3.  To  constitute  murder  in  the  first  degree,  under  the  Act  of  1893, 

the  killing  must  have  been  done  ^'  by  lying  in  wait,  or  with 
deliberation  and  premeditation.^-  That  the  killing  was  so 
done  is  not  presumed  by  the  law,  but  is  a  fact  which  must  be 
established  by  proof,  the  burden  of  proof  being  on  the  State. 

Clark  and  Montgomery,  JJ.,  dissent. 

Indictment  for  murder,  and  being  accessory  before  the 
fact,  tried  before  Hoke^  «/.,  at  October  Term,  189.5,  of 
Robeson  Superior  Court. 

The  bill  of  indictment  charged  Wade  Locklear  with  the 
murder  of  Bardie  Bullard,  and  Patrick  Locklear  and  G.  W. 
Locklear  with  being  accessories  before  the  fact. 

The  A  ttorney  General^  for  the  State. 
Messrs.  E,  K.   Proctor^  Jr,^  Shepherd  cfe  Btishee^  and 
French  &  Norment^  for  the  defendants. 
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FuRCHEs,  J. :  'Xhe  prisoner,  Wade  Locklear,  is  indicted 
for  the  murder  of  Burdie  BuUard,  and  the  prisoners,  Pat- 
rick l^ocklear  and  ft.  W.  Locklear,  as  accessories  before  the 
fact.  So  the  guilt  of  Wade  unist  be  established  before 
Patrick  and  G.  W.  Locklear  can  be  found  guilty.  The 
fact  that  Burdie  Bullard  was  killed  by  a  gunshot  wound 
through  the  head  was  not  disputed.  But  there  was  no 
direct  testimony  as  to  who  did  it,  nor  as  to  the  circum- 
stances under  which  it  was  done.  It  was  a  case  of  circum- 
stantial evidence. 

There  was  a  great  deal  of  evidence  introduced  on  the 
trial  to  show  that  the  deceased  was  killed  on  Friday  even- 
ing, and  that,  on  Sunday  week  before,  he  had  a  fuss  and  a 
light  with  the  prisoners,  and  that  they  had  threatened  to 
kill  him.  There  was  evidence  that  a  man  was  seen  going 
in  the  direction  of  where  the  deceased  was  found  dead,  with 
a  gun  in  his  hand,  just  before  the  report  of  a  gun  was 
heard,  supposed  to  be  the  shot  that  killed  the  deceased  ; 
that  the  clothing  this  man  was  wearing  resembled  that  of 
the  prisoner,  Wade  Locklear,  though  the  witnesses  who 
testified  to  this,  stated  that  they  did  not  know  who  it  was. 
Another  witness  testified  that  she  saw  some  one  going 
around  her  fence,  in  the  direction  where  the  deceased  was 
killed,  in  a  fast  walk  or  trot,  in  a  stooped  condition,  with 
a  gun  in  his  hand,  though  she  did  not  know  who  it  was. 
Dr.  Korment  testified  that  he  acted  as  the  coroner  in  hold- 
ing an  inquest  over  the  dead  body  the  day  after  he  was 
killed  ;  that  a  short  distance  from  where  the  deceased  was 
killed  he  saw  grass  tramped  behind  a  tree  as  if  some  one 
had  stood  upon  it  or  kneeled  upon  it,  though  he  saw  no 
tracks  and  could  not  tell  whether  it  had  been  done  recently 
or  not ;  that  he  saw  a  twig  cut  on  the  opposite  side  of  the 
road  in  a  line  with  this  tree  and  where  the  deceased  was 
killed.     It  was  also  in  evidence  that  the  deceased  had  a 
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gun  with  him,  which  was  found  lying  by  his  side,  and  it 
was  not  shown  whether  this  gun  was  loaded  or  not.  There 
was  also  evidence  by  some  of  the  witnesses  that  they  heard 
"guns"  about  the  time  it  was  supposed  the  deceased  was 
killed. 

This  is  a  synopsis  of  the  strongest  part  of  the  evidence 
against  the  prisoners,  and  it  must  be  admitted  that  it  tends 
strongly  to  prove  that  the  prisoner,  Wade,  was  the  author 
of  the  killing,  or,  as  the  Attorney  General  put  it,  "  It  is 
consistent  with  the  verdict  ot  murder  in  the  first  degree." 
But  this  is  not  the  question  before  us..  The  question  pre- 
sented for  our  consideration  is  the  correctness  of  his  Honor's 
charge,  which  is  stated  as  follows :  "  That  after  the  jury 
had  been  out  from  Saturday  evening  until  the  following 
Wednesday,  they  returned  into  court  and  requested  his 
Honor  to  restate  to  them  the  law  with  regard  to  the  dif- 
ferent degrees  ofmuider.  This  the  court  did  by  read- 
ing the  statute  to  the  jury,  and  charged  them  that  if  the 
killing  was  by  lying-in-wait  and  shooting  deceased  from 
behind  a  tree,  and  the  jury  were  satisfied  of  this  beyond  a 
reasonable  doubt,  and  that  the  killing  was  willful,  delib- 
erate and  premeditated,  it  would  be  murder  in  the  first 
degree.''  To  this  part  of  the  charge  there  can  be  no  objec- 
tion. It  is  in  harmony  with  every  opinion  delivered  by 
this  Court  upon  the  Act  of  1893,  dividing  murder  into  two 
degrees.  But  the  charge  did  not  stop  with  what  we  have 
quoted.  The  judge  added  to  that  the  following:  "That 
there  was  no  evidence  of  murder  in  the  second  degree  in 
the  case  now  oh  trial."  In  this  there  was  error.  It  was 
the  same  in  substance  and  efl^ect  as  if  he  had  told  the  jury, 
if  they  found  the  prisoners  guilty  of  anything  they  must 
find  them  guilty  of  murder  in  the  first  degree.  To  sus- 
tain this  charge  would  be  to   nullify  the  statute  of  1893. 
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This  we  cannot  do,  nor  permit  to  be  done  by  the  judges  of 
the  superior  courts. 

Before  the  Act  of  '93  the  law  of  homicide  was  the  com- 
mon-law  as  laid  down  by  Sir  Michael  Foster,  that  where  the 
killing  was  admitted  or  proved  to  have  been  done  with  a 
deadly  weapon,  malice  was  presumed  and  it  was  murder, 
nothing  more  appearing.  And  it  devolved  upon  the  pris- 
oner to  show  circnrastances  in  extenuation,  mitigation  or 
excuse.  This  rule,  under  the  Act  of  '93,  applies  to  murder 
in  the  second  degree,  and  not  to  murder  in  the  first  degree. 
If  it  did,  the  Act  of  '93  would  be  a  nullity.  The  first  sec- 
tion of  Ch.  85  of  the  Laws  of  1893,  except  from  the  second 
section,  which  provides  for  murder  in  the  second  degree, 
and  which  retains  the  common-law  presumption,  a  num- 
ber  of  murders  which   are    therein    enumerated,    among 

them,  where  it  is  perpetrated   "  by  lying  in  wait- or  by 

any  kind  of  willful,  deliberate  and  premeditated  killing 

it  shall  be  deemed  to  be  murder  in  the  first  degree  and 
shall  be  punished  with  death."  And  the  third  section 
provides  :  **  But  the  jury  before  whom  the  ofl^ender  is  tried 
shall  determine  in  their  verdict  whether  the  crime  is  murder 
in  the  first  or  second  degree." 

Then,  to  constitute  the  prisoners  murderers  in  the  first 
degree,  the  killing  must  have  been  committed  "  by  lying 
in  wait,  or  with  deliberation  and  premeditation."  This 
is  presumed  by  law,  or  it  must  be  proved.  If  it  is  pre- 
sumed, as  we  have  said,  then  the  Act  of  '93  is  a  nullity,  and 
'every  killing  that  would  have  been  murder  before  the  act 
is  murder  in  the  first  degree  under  the  act.  If  it  is  to  be 
proved,  by  whom  is  it  tj  be  proved  ?  Does  the  State  have 
to  make  out  its  case,  or  does  it  devolve  on  the  prisoner? 
Is  it  required  that  the  prisoner  should  prove  a  negative,  or 
prove  that  he  is  not  guilty,  before  the  State  pioves  that  he 
is  ?     This  cannot  be  so,  and  were  it  not  for  the  great  respect 
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we  have  for  those  who  differ  with  ns,  we  would  say,  to  our 
minds  it  seems  absurd.     Then,  if  these  things  are  not  pre- 
sumed, but  are  to  be  found  as  facts,  who   is  to  find  them, 
the  judge  or  the  jury  ?     It  would   be  new  law   in   North 
Carolina  for  a  judge  to  find  the  facts  in  a  trial  for  murder. 
But  the  Act!  of  1893  says  in   express  terms  that  the  jury 
before  whom  the  case  is  tried  shall  determine  the  degree 
of  murder.     And  we   do  not  understand   this  to  mean  an 
unbridled  arbitrating  or  mob-finding,  any  more  than  it  was 
before  the  statute.    Even  before  the  Act  of  '93  we  all  know 
that  it  was  within  the  power  of  the  jury  to  acquit  and  turn 
loose  a  prisoner,  no  matter  how  guilty  he  might  be,  and  the 
court  was  powerless.     In  fact,  it  is  alleged  that  they  often 
did  this.     But  it  is  expected  that  they  will  find  the  facts  and 
apply    them    to    the   law  given    by  the   court,   determine 
whether  the  prisoner  is  guilty   or  not,  and,   if  guilty,   in 
what  degree.     We  see  no  reason  why  they  should  act  dif- 
ferently now  to  what  they  did  before  the  statute,  and  we 
do  not  believe  they  are  any  more  disposed  to  take  the  law 
in  their  own  hands  in  decidinsj  cases  under  the  Act  of  '93 
than  they  were  before. 

It  has  bee.n  said  that  this  Court  has  gone  too  far  in  its 
grant  of  power  to  the  jury.  But  we  do  not  think  so.  We 
have  not  gone  as  far  as  Judge  Iredell,  of  the  Supreme 
Court  of  the  United  States,  went  in  a  charge  of  his  in 
Georgia,  quoted  and  approved  by  Justice  Gray  in  his  opin- 
ion in  the  case  of  Sparf  and  Hanson  v.  IJ.  S,<,  156  U.  S., 
51,  and  appendix,  p.  714. 

This  question  has  been  fully  discussed  heretofore,  and 
the  Act  of '93  construed  by  this  Court,  especially  in  the 
case  of  State  v.  Fuller,  114  N.  C,  885,  and  State  v.  Gad- 
berry,  117  N.  C,  811,  and  we  can  see  no  reason  to  change 
or  modify  the  construction  given  the  statute  in  those  cases. 

There   are    a   number   cf  other  exceptions    made   and 
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argued  by  the  prisoner's  counsel,  but  we  have  not  consid- 
ered them,  as  they  may  not  arise  on  another  trial  and  as 
we  thought  it  best  to  put  our  judgment  upon  the  point  we 
have,  with  a  view  of  emphasizing,  if  we  could,  the  opin- 
ions of  this  iyourt  heretofore  given  upon  the  construction  of 
this  statute.     There  is  error  and  a  new  trial  is  ordered. 

New  Trial. 
Clabk,  J.  (dissenting) :  In  State  v.  Covington^  at  last 
Term,  (117  N.  C,  834,)  it  was  held,  aflfirming  the  construc- 
tion of  the  statute  theretofore  made  by  McKae,  J.,  in  State 
V.  Gilchrist^  113  N.  C,  673,  and  by  Avery,  J.,  in  State  v. 
Norwood,  115  N.  C,  791,  that  "  the  Act  of  February  11, 
1893"  (which  divided  the  crime  of  murder  into  two 
degrees)  "  does  not  give  jurors  a  discretion,  when  render- 
ing their  verdict,  to  determine  of  what  degree  of  murder  a 
prisoner  is  guilty.  They  must  render  a  verdict  according 
to  the  evidence  ;  and,  believing  a  prisoner  guilty  beyond  a 
reasonable  doubt  of  murder  in  the  first  degree,  it  is 
their  duty  so  to  find,  however  much  inclined  to  show 
mercy  by  rendering  a  verdict  for  a  lesser  offence.  Their 
obligation  in  that  respect  has  not  been  changed  by  the 
statute,  and  is  the  same  as  it  was  upon  the  trial  for  homi- 
cide before  its  enactment,  and  the  question  was  whether 
the  prist^ner  was  guilty  of  murder  or  manslaughter.  This 
question  has  been  settled  by  our  decisions,  not  only  in 
construing  the  Act  under  consideration,  but  also  the  simi- 
lar one  dividing  the  crime  of  burglary  into  two  degrees. 
State  v.  Alston,  113  N.  C,  666;  State  w.  Mc Knight,  111 
N.  C,  690 ;  State  v.  Fleming,  107  N.  C,  905."  From  this 
most  recent  deliverance  of  the  Court  (so  clearly  restating 
the  law  and  citing  with  approval  the  former  authorities) 
it  is  plain  that  the  degree  of  murder  for  which  the  verdict 
can  be  rendered  is  not  a  matter  of  discretion  with  the 
jury,  but  must  be  in   accordance  with   the  evidence.     It 
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necessarily  follows,  therefore,that  if  there  is  no  evidence 
of   murder   in    the  second  degree  it  con  Id  not    be  error 
to  so  instruct  the  jury.     Here,  there  is  no  question  of  a 
presumption  to  be  drawn  from  the  use  of  a  deadly  weapon, 
nor  does  any  question  arise  as  to  premeditation  and  delibera- 
tion.   These  points  are  not  presented  in  this  case.    The  stat- 
ute makes  "  the  killing  by  lying  in  wait"  murder  in  the  first 
degree.  If  the  evidence  was  sufficient  to  show  that  the  pris- 
oner killed  the  deceased  at  all,  it  showed  that  he  slew  him 
while  lying  in  wait.  If  it  was  not  sufficient  to  show  that  the 
prisoner  slew  the  deceased  from  ambush,  it  was  not  suffi- 
cient to  prove  that  he  killed  him  at  all.     There  was  no 
evidence  whatever  of  murder  in  the  second  degree,  nor  of 
any  killing  by  the  prisoner  in  any  mode  except    by  lying 
in  wait,  which  was  murder  in  the  first  degree.     The  judge 
therefore  could  not  have  erred   in   telling  the  juiy  that 
"  there  was  no  evidence  of  murder  in  the  second  degree." 
and  ''  that  if  the  killing  was  by  lying  in  wait  and  shooting 
the  deceased  from  behind  a  tree,  and  the  jury  were  satis- 
fied of  this  beyond  a  reasonable  doubt,  and  that  the  killing 
was  willful  and  premeditated,  it  would  be  murder  in  the 
first   degree."     His  Honor  states  that  the   charge  is  not 
sent  up  in  full,  but,  in  accordance  with  repeated   recom- 
mendations of  this  Court,  only  so  much  is  sent  up  as  is  per- 
tinent to  the  exceptions.     Bank  v.  Bridgers^  114  N.  C, 
107;  Durham  v.  Railroads  108  N.  C,  309.     In  charging 
upon  this  state  of  facts  that  the  jnry  should  find  the  pris- 
oner guilty  of  murder  in  the  first  degree,  if  satisfied  beyond 
a  reasonable  doubt  that  he  slew   the  deceased    by  lying  in 
wait  and  shooting  him  from  behind  a  tree,  and  if  not  so 
satisfied  to  acquit  him.  Judge  Hoke  followed   the  law  as 
laid  down  in  State  v.  Covington^  at  last  Term,  and  adopted 
the  identical  charge  which  was  approved  in  that  case  and 
in  the  several  cases  cited  therein.     A  careful  inspection  of 
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the  evidence  will  show,  as  the  jud^e  correctly  stated,  no 
evidence  whatever  of  murder  in  the  second  degree,  for  it 
either  proved  that  the  murder  had  been  committed  by  the 
prisoner's  shooting  the  deceased  by  lying  in  wait,  or  it  did 
not  show  that  he  had  killed  the  deceased  at  all.  The  evi- 
dence of  mnrder  in  the  first  degree  was  sufficient  to  con- 
vince the  jury,  and  the  trial  judge  refused  to  set  the  ver- 
dict aside.  It  need  not  be  marshalled  here,  as  its  suffi- 
ciency is  not  before  us.  The  Attorney  General's  state- 
ment, in  his  argument,  was  that  the  evidence  "  was  con- 
sistent with  murder  in  the  first  degree  and  inconsistent 
with  murder  in  the  second  degree."  The  issue  of  fact  was 
properly  left  to  the  jury  and  in  every  aspect  presented  by 
the  evidence. 

Montgomery,  J.:     I  concur  in  the  dissenting  opinion. 


STATE   V.  A.  L.  FINLEY,  Jr. 

Murder  in  First  and  Second  Degree — Severance  in 
Trials — Judicial  Discretion — Depositions  in  Critninal 
A  ctions —  Conspiracy — Dying  Declarations — Evidence 
Competent  as  to  One  Defendant  Only — Refreshing 
Meinory  of  Witness. 

1.  Where  several  defendants  are  jointly  indicted,  a  severance  is 
within  the  sound  discretion  of  the  nisi  prius  judge,  and  his 
refusal  of  a  motion  for  a  severance  will  not  be  reviewed  in 
the  absence  of  abuse  of  such  discretion. 
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2.  Where  there  are  several  defendants  In  the  same  bill  of  indict- 
ment, it  is  not  necessary  to  notify  each  of  the  others  of  the 
taking  of  a  deposition  by  one  for  use  as  evidence  on  his 
behalf,  under  Laws  1891,  Ch.  552. 

8.  A  deposition  taken  under  Ch.  552,  Laws  1891,  is  competent  to  be 
read  in  favor  of  one  prisoner,  although  it  contains  testimony 
charging  his  co-defendant  with  committing  the  crime.  When 
^  so  read  it  is  the  duty  of  the  presiding  judge  to  instruct  the 
jury  that  they  are  not  to  consider  it  as  evidence  against  the 
co-defendant  thus  charged  with  the  crime,  but  only  as  evi- 
dence in  favor  of  the  prisoner  who  offers  it. 

4.  When  a  wounded  person  has  been  told  by  a  physician  that  hit 

injury  is  fatal,  and  states  himself  that  the  wound  will  pro- 
duce death,  his  dying  declarations  are  properly  received  in 
evidence. 

5.  A  witness  who  proposes  to  testify  as  to  dying  declarations  can 

refresh  his  memory  by  looking  at  a  deposition  of  deceased, 
taken  in  his  presence,  although  such  deposition  is  not  com- 
petent as  evidence  in  chief.  It  is  not  essential  in  cases  of 
this  kind  that  the  witness  should  himself  have  written  the 
matter  from  which  he  is  to  refresh  his  memory. 

6.  In  the  absence  of  any  evidence  of  a  conspiracy,  if  two, persons 

are  indicted  for  murder  and  the  jury  are  in  doubt  as  to 
which  struck  the  fatal  blow,  they  should  acquit  both  ;  but, 
if  a  conspiracy  between  the  prisoners  is  shown,  they  should 
both  be  convicted  under  such  circumstances;  for,  having 
conspired  together  to  commit  the  crime,  they  are  both  prin- 
cipals, and  it  is  immaterial  to  inquire  which  of  thetwoactu- 
ally  struck  the  blow. 

7.  If  two  persons    conspire  to  vex,  annoy  and  commit  unlawful 

acts  upon  a  third,  and  In  the  prosecution  of  their  unlawful 
plans  one  of  them  kills  their  victim,  they  are  both  responsi- 
ble for  such  homicide,  although  their  original  object  in  con- 
spiring together  did  not  compass  so  great  a  crime. 

8.  Now,  as  before  the  Statute  of  1898,  (dividing  murder  into  two 

degrees,)  the  killing  being  proved  or  admitted,  malice  is  pre- 
sumed, and  the  burden  is  put  upon  the  prisoner  to  establish, 
to  the  satisfaction  of  the  jury,  such  facts  and  circumstances 
as  will  rebut  malice  and  reduce  the  crime  from  murder  in 
the  first  degree  to  a  crime  of  inferior  grade. 

9.  The  Instructions  proper  to  be  given  on  the  question  of  murder 

or  manslaughter,  as  pointed  out  in  State  v.  Ijocklear  and 
State  V.  lliomas^  at  this  Term,  approved. 
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Ikdictment  for  murdbb,  tried  before  Bryan^  J.^  at  Fall 
Terra,  1895,  of  McDowell  Superior  Court. 

The  appellant,  A.  L.  Finley,  Jr.,  and  one  James  Jim- 
merson,  were  jointly  indicted  for  murder,  and  both  con- 
victed of  murder  in  the  second  decree. 

A.  L.  Finley,  Jr.,  appealed. 

The  Attorney  General^  for  the  State. 
Mr,  J,  F,  Morphew^  for  defendants. 

Montgomery,  J.  :  The  defendants,  A.  L.  Finley  and 
James  Jimmerson,  were  indicted  and  tried  jointly  for  the 
murder  of  L.  H.  McNish.  On  the  trial  his  Honor  denied 
a  motion  made,  at  the  proper  time,  by  the  defendant  Fin- 
ley for  a  severance.  The  defendant  alleged  that  the 
defenses  of  each  of  the  accused  were  in  antagonism  as  the 
foundation  of  the  motion.  An  exception  was  filed  on  the 
ground  that  the  denial  of  the  motion  was  a  gross  breach  of 
discretion  on  the  part  of  the  court.  Unless  the  accused 
suifered  some  apparent  and  palpable  injustice  in  the  trial 
below,  this  Court  will  not  interfere  with  the  decision  of  the 
court  on  the  motion  for  a  severance.  Although  the 
defenses  were  in  conflict  and  involved  the  admission  of 
testimony  which  was  competent  as  against  one  of  the 
defendants  and  not  against  the  other,  yet  his  Houor,  with 
entire  certainty  and  clearness,  carefully  instructed  the  jury 
in  the  application  of  the  evidence,  explaining  to  them,  by 
a  proper  analysis  of  the  same,  what  part  of  it  was  compe- 
tent against  both  and  what  part  competent  against  one  and 
not  against  the  other  ;  and  guarding  them  against  being 
influenced  against  either  of  the  defendants  by  such  evi- 
dence as  he  had  instructed  them  was  only  competent  against 
the  other  one.  We,  therefore,  refuse  to  interfere  with  the 
ruling  of  the   court  below.     The  matter  was  in  the  sound 
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discretion  of  bis  Honor,  and  from  what  appears  it  is  certain 
that  there  was  no  abuse  of  that  discretion.  State  v.  Oxen- 
dine,  107  N.  C,  783  ;  State  v.  Gooch,  94  N.  C,  987. 

The  second  exception  was  to  the  ruling  of  his  Honor, 
admitting,  against  the  objection  of  the  defendant  Finley, 
the  deposition  of  the  deceased  offered  in  evidence  by  the 
other  defendant,  Jimmerson,  for  himself  and  not  against 
Finley.  Due  notice  had  been  given  to  the  solicitor  of  the 
district  of  the  time  and  place  for  taking  the  deposition, 
and  all  of  the  other  requirements  of  the  law  in  respect 
thereto  had  been  complied  with.  No  notice,  however,  was 
given  to  the  defendant  Finley.  Chapter  552  uf  the  Acts 
of  1891  authorizes  the  defendant  in  criminal  actions  pend- 
ing in  th^  superior  court,  upon  giving  the  notices  and  observ- 
ing the  other  requirements  named  therein,  to  take  the  dep- 
ositions of  such  persons  so  infirm  or  otherwise  physically 
incapacitated  that  their  attendance  at  court  cannot  be  had, 
to  be  read  on  the  trial.  Because,  also,  of  the  failure  to  give 
the  defendant  Finley  notice  of  taking  the  deposition,  the 
objection  was  made.  It  was  not  necessary  that  Finley 
should  have  had  any  notice  of'the  taking  of  the  deposition, 
and  his  Honor  committed  no  error  in  admitting  it  as  testi- 
mony for  Jimmerson.  State  v.  Kilgore,  93  N.  C,  533. 
When  his  Honor  came  to  instruct  the  jury  as  to  this  evi- 
dence, he  told  them  that  the  deposition  was  not  evidence 
against  Finley,  and  that  they  should  consider  only  such 
parts  of  it  as  related  to  Jimmerson,  and  to  consider  no 
part  of  it  which  in  any  manner  related  to  Finley  or  might 
in  any  way  tend  to  prejudice  their  minds  against  him  ; 
*'  that  the  deposition  was  taken  under  the  statute  without 
notice  to  Finley,  and  although  the  evidence  contained  in 
it  charges  Finley  with  the  commission  of  the  crime,  you 
must  not  consider  the  same  against  him,  and  treat  it  as 
though  his  name  had  not  been  mentioned  therein  and  not 
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allow  It  in    any  way  to  influence  your  verdict  against  Fin- 
ley." 

Particular  exception  was  made  by  Finley  to  the  admis- 
sion of  the  testimony  of  James  Smith,  a  witness  for  the 
State.  This  evidence  is  a  part  of  th^  case  on  appeal,  and 
appears  in  full  in  the  original  transcript.  The  witnesa 
did  not  say  that  Finley  was  absent  or  not  near  enough  to 
hear  what  the  deceased  said  in  the  drug  store  when  he 
called  on  Dr.  Morphew  for  protection.  He  said  that,  upon 
his  coming  up,  he  found  both  of  the  defendants  and  the 
deceased  just  outside  the  door  of  the  drug  store  ;  that  Fin- 
ley walked  around  and  "  kinder  brushed  his  foot  like  he 
was  going  to  kick  the  deceased ;"  that  then  the  deceased 
went  into  the  drug  store,  Jimmerson  going  in  afterwards, 
and  laughing.  The  witness  said  nothing  further  about 
the  position  of  Finley,  except  that  when  he  left  he  was^ 
sitting  on  the  steps. 

Dr.  White  had  already  testified  that  Finley,  at  the  time 
the  deceased  called  on  Dr.  Morphew  for  protection,  "  wa& 
at  the  door  making  a  noise,  kinder  noise  like  ^mocking 
him  ;"  that  Finley  was  near  enough  to  hear  him  (deceased) 
if  he  had  not  been  making  a  noise.  He  had  testified  fur- 
ther that  the  deceased  stayed  in  the  store  five  or  ten  min- 
utes, and  when  he  closed  it  for  the  night  they  went  out 
together,  finding  Finley  and  Jimmerson  there.  Finley 
had  on  the  deceased's  cap,  and  in  his  raised  hands  had  a 
board  sign,  like  he  was  going  to  strike  the  deceased  ;  that 
he  told  him  not  to  have  any  row,  and  to  get  away. 

Thomas  Finley,  a  witness  for  the  State,  had  testified 
that  the  defendant  Finley  was  at  the  door  outside  two  or 
three  feet,  and  he  thought  was  near  enough  to  hear  a  con- 
versation inside.  The  testimony  of  the  witness  Smith 
was  competent  against  both  defendants,  and  it  was  for  the 
jury  to  determine  whether  the  declaration  of  the  deceased 
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was  made  in  the  hearing  of  defendant  Finley;  whether  he 
heard  and  understood  the  statement,  and,  if  he  did,  what 
his  conduct  was.  It  was  for  them  alone  to  sav  what  value 
was  to  be  attached  to  the  surrounding  circumstances  as 
tending  to  prove  the  defendant's  guilt.  State  v.  Bowman^ 
80  N.  C,  432.  Besides,  enough  testimony  had  already 
been  given  in  to  be  submitted  to  the  jury  on  the  question 
whether  there  was  an  agreement  and  conspiracy  between 
the  defendants  to  do  an  unlawful  act.  The  whole  of  the 
evidence,  having  been  made  a  part  of  a  case  on  appeal, 
and  not  having  been  printed  in  the  case,  discloses,  upon 
an  examination  of  it,  numerous  other  exceptions  made  by 
defendant  Finley. 

The  objections,  all  of  them,  are  without  force,  and  his 
Honor  was  right  in  overruling  them  and  in  receiving  the 
testimony  objected  to.  There  was  one,  however,  dwelt  on 
with  so  much  earnestness  here  that  we  will  notice  it  par- 
ticularly. The  defendant  Jimmerson  had  introduced  for 
himself  the  deposition  ^f  the  deceased,  and  it  had  been 
admitted  by  the  court  for  Jimmerson  but  not  against  the 
defendant  Finley.  The  State  offered  to  prove  by  its  wit- 
ness, E.  C.  Hudgins,  who  was  present  at  the  taking  of  the 
deposition,  the  statements  of  the  deceased  made  at  that 
time  as  dying  declarations.  The  witness  stated  that  he 
was  present  the  whole  time,  and  that  the  deceased  said 
the  wound  would  be  the  cause  of  his  death  in  a  verr 
short  time.  The  undisputed  testimony  was  that  the  skull 
had  been  crushed  and  broken  ;  that  both  the  doctors  who 
had  seen  him  had  testified  that  the  wound  produced  death, 
and  that  Doctor  White  had  told  him  (deceased),  about  the 
time  of  taking  the  deposition,  that  he  thought  the  wound 
would  probably  be  fatal.  There  can  be  no  doubt  that 
the  deceased  knew  that  death  was  impending  and  that  he 
knew  the  nature  of  the  wound.     He  was  near  death,  and 
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did  die  from  the  effects  of  the  wound.  The  statements 
beyond  qaestion  were  admissible  as  the  dying  declarations 
of  the  deceased.  State  v.  MillSj  91  N.  C,  581.  His 
Honor  allowed,  against  the  objection  of  defendant  Finley, 
the  witness  to  read  over  the  deposition  of  the  deceased, 
taken  in  the  witness's  presence,  that  he  might  refresh  his 
memory  in  reference  to  the  matter.  The  objection  was 
properly  overruled.  It  was  not  necessary  under  the  cir- 
cumstances that  the  witness  should  have  written  the  paper 
himself  in  order  that  he  might  read  it  to  refresh  his  mem- 
ory; Greenleaf's  Ev.,  Section  436;  State  v.  StatoUy  114 
1«.  C,  813. 

In  considering  the  exceptions  made  by  defendant  Finley 
to  the  rulings  of  his  Honor,  refusing  to  give  his  special 
prayers  for  instruction  and  the  exceptions  of  the  charge  as 
given,  we  find  that  much  repetition  of  parts  of  the  testi- 
mony will  be  saved  by  a  succinct  and  connected  recital  of 
Buch  parts  of  it  as  bear  on  the  exceptions  and  charge;  and' 
for  convenience  and  orderliness  we  will  make  such  synop- 
sis from  the  testimony  of  the  witnesses.  The  deceased  was 
a  stranger  in  Marion,  (he  was  from  Rochester,  N.  Y.,)  42 
years  old,  lame  and  with  only  one  arm.  He  arrived  in  the 
town  from  Old  Fort  at  eleven  in  the  morning,  and  received 
the  injury  from  which  he  died  between  ten  and  eleven 
o'clock  of  the  night  of  the  same  day.  He  met  both  of  the 
defendants,  who  were  drinking  freely,  at  a  bar  room.  He 
took  a  drink  with  each  of  them.  Presently  the  defendant 
Finley  began  to  mock  him,  to  box  and  scuffle  with  him, 
slap  him  over  the  head,  and  to  take  his  cap  from  him. 
This  treatment  proceeded  to  such  violence  as  to  cause  one 
Turn  bill  to  interfere  and  to  stop  it,  and  to  apologize  for 
the  rude  behavior  of  Finley,  stating  ''  Bunk,  (meaning 
Finley,)  was  a  good  boy  and  did  not  mean  any  harm." 
Very    soon  the  bar  was  closed,  the  deceased  and   Finley 
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going  out  at    one  door,  and  the  barkeeper  and  Jimmereon 
at  the  other.  The  barkeeper  went  on  and  left  the  deceased 
and  Finley  standing  talking  together,  and  Jimmerson  about 
ten  feet  off.     There  was  testimony  going  to  show  that  just 
then  the  defendants,  under  a  pretended   power  of  arrest, 
took  hold  of  the  deceased  and  by  force  carried  hira  to  the 
calaboose,  (town  lock-up,)  and   after   getting   him    there 
Finley  pulled  out  his  knife  instead  of  a  key  and  threatened 
to  cut  his   throat.     The  deceased  then   broke   awav  and 
went  to  the  drug  store  of  White  &  Morphew,  near  by,  the 
defendants  followiiig  him  and  overtaking  him  at  the  door 
Jimmerson  pulled   out  a  box  from  the  store  and  sat  down 
on    it,    w^ithin    two    or   three   feet  of  the  deceased,  while 
Finley  walked  around  and  "  kinder  brushed  his  foot  like  he 
was  going  to  kick  the  deceased,"  the  latter  instantly  going 
into    the    drug   store   and   Jimmerson   following  him   and 
laughing    at  liim.     The  deceased   at  once  called   for  Dr- 
•  Morphew  and,  upon   his  appearing,  said,  "  Doctor,  I  want 
protection    from    these    fellows."      Jimmerson    was    then 
inside  and  Finley  outside,  leaning  against  the  door,  one 
side  of  the  door  being  open,  according  to  Dr.  Morphew's 
testimony.     Dr.  White  said  that  Finley  was  near  enough 
to  hear,  if  he  had  not  been  making  a  noise,  mocking  the 
deceased.     Thomas    Finley    testified    that    the    defendant 
Finley   was   near   enough   to  hear  a  conversation   inside. 
Deceased   was   bare-headed,   and   said   they   had   his   cap. 
Dr.  Morphew  said  the  deceased  had  the  Irish  brogue  and 
a  peculiar  walk,  and  that  Jimmerson  was  laughing  and 
Finley  was  mimicking  him  in  talk  and  action.    Upon  closing 
the  drug  store  for  the  night,  Dr.  White  and  the  deceased 
went  out  together,  when  they  found  at  the  door  both  the 
defendants.     The  deceased  said,  "  Give  me  my  cap."     Fin- 
ley had  on  the  cap  of  the  deceased,  and   also  at  this  time 
had  a  board  sign  several  feet  long  raised  like  he  was  going 
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to  strike  the  deceased,  but  desisted  on  being  told  by  Dr. 
White  not  to  have  any  row  and  to  get  away.  Finley 
walked  up  a  few  feet  from  the  drug  store  with  the  board 
sign  in  his  hand.  Dr.  White  went  on  his  way  up  the 
street  and  the  deceased  in  the  same  direction.  White  met 
Thomas  Finley,  (not  the  defendant,)  and  while  they  were 
talking,  missiles  like  bottles  were  thrown  from  the  direc- 
tion in  which  the  defendants  had  been  left,  and  then  the 
deceased  came  running  trying  to  get  behind  them;  and 
then  the  d*ifendants  came  up,  Finley  in  front  and  Jimmer- 
son  six  or  eight  feet  behind.  Thomas  Finley  remonstrated. 
A  few  moments  later,  the  deceased  received  a  blow  on  the 
forehead,  inflicted  with  some  hard  substance,  which  crushed 
the  skull,  including  the  inner  table.  There  was  ample 
testimony  going  to  show  that  both  defendants  were  present 
at  the  time  the  blow  was  struck;  thev  both  admitted  that 
thev  heard  the  blow  and  saw  the  man  fall.  The  defend- 
ant  Finley  said  that  he  saw  Jimmerson  reach  down  and 
get  into  a  "jower"  with  the  deceased,  heard  a  lick  and 
saw  the  man  fall.  Jimmerson,  on  the  other  hand,  said  Fin- 
ley hit  the  deceased  with  a  rock.  At  the  court-house  next 
day,  about  the  time  of  the  justice's  examination,  the 
deceased  recognized  Finley  as  the  one  who  had  struck  him, 
and  so  stated,  near  enough  to  be  heard  by  Finley — one 
witness  testifying  that  he  must  have  heard  the  charge — 
no  denial  of  it  was  made  by  Finley.  In  his  dying  declara- 
tions the  deceased  stated  that  the  blow  was  given  by 
Finley. 

Eight  special  instructions  were  asked  by  the  defendant 
Finley,  three  of  which  were  given,  and  the  2nd,  3rd,  4th, 
6th  and  7th  refused.  The  second  is  as  follows  :  "  If  the 
jury  are  in  doubt  as  to  which  one  of  defendants  struck  the 
blow,  and    have  a  reasonable  doubt  as  to  whether   Finley 

inflicted  the  injurv,  or  as  to  whether  Jimmerson  inflicted 
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it,  then  their  verdict  should  be  not  guilty  as  to  both." 
The  prayer  in  the  abstract  embraces  a  sound  doctrine  of 
law  ;  but  where  a  conspiracy  or  an  agreement  between 
two  or  more  to  do  an  unlawful  act  has  been  proved,  and 
as  a  result  and  consequence  therefrom  a  crime  is  com- 
mitted, the  rule  is  different,  and  it  is  altogether  an  imma- 
terial matter  which  one  of  the  actors  actually  commits 
the  deed  ;  they  are  all  principals  and  all  guilty  of  the 
offence.  State  v.  Hilly  72  N.  C,  345.  There  was  plenary 
proof  going  to  show  a  combination  and  conspiracy  between 
the  defendants  to  commit  an  unlawful  act,  and  in  the 
doing  of  it  the  deceased  received  a  wound,  by  one  or  the 
other  of  the  defendants,  from  which  he  died.  His  Honor 
properly  refused  this  instruction. 

We  can  consider  together  the  third,  fourth  and  sixth 
exceptions,  which  are  as  follows :  3.  "  That  if  they 
believe  from  the  evidence  that  Jimmerson  inflicted  the 
injury,  the  defendant  Finley  would  not  be  guilty,  unless 
they  find  there  was  a  conspiracy  on  the  part  of  ooth  to 
commit  the  crime,  or  unless  they  find  that  Finley  was 
present  aiding  and  abetting  Jimmerson  in  its  commission." 
4.  '*  That  there  is  not  sufficient  evidence  to  go  to  the  jury 
of  any  conspiracy  on  the  part  of  Finley  with  Jimmerson  to 
commit  the  offence  charged."  6.  "  They  must  find  beyond 
a  reasonable  doubt,  if  they  should  find  a  conspiracy 
existed  at  all,  that  such  <*.onspiracy  must  be  to  commit  the 
offence  charged  in  the  indictment,  to-wit :  the  murder  of 
the  deceased,  and  that  no  evidence  of  a  common  design  or 
purpose  to  tease,  worry  and  have  fun  out  of  the  deceased 
would  be  such  a  common  design  and  purpose  as  would 
warrant  the  jury  in  finding  a  verdict  against  Finley,  in 
case  they  find  that  he  did  not  strike  the  blow." 

The  above  exceptions  cannot  be  sustained.  It  was  not 
necessary  to  the  conviction  of  Finley  that  the  jury  should 


N.  C]  FEBRTJAEY  TERM,  1896.  1171 


State  v.  Finley. 


believe  that  the  conspiracy  between  the  defendants,  if 
proved,  extended  to  and  included  the  commission  of  the 
crime  charged  in  the  indictment — murder.  It  is  sufficient 
if  the  defendants  were  engaged  in  any  unlawful  object, 
leading  up  to  the  killling  of  the  deceased,  to  make  them 
both  guilty  as  principals.  Tlie  evidence  tended  strongly 
to  show  an  aecreement  between  the  defendants  to  engage 
in' the  pursuit  of  an  unlawful  object,  that  is  to  worry  and 
annoy,  and  to  oppress  and  to  assault  the  deceased  by  tak- 
ing his  cap  from  him,  by  boxing  and  slapping  him  vio- 
lently, by  threatening  to  put  him  in  the  lock-up,  threaten- 
ing to  kick  him,  and  drive  him  by  their  annoyances  and 
persecutions  to  seek  protection  from  them,  by  cursing  him 
and  chasing  him  up  and  down  the  street.  In  Regina  v. 
Cox^  4  C.  &  P.,  538,  the  rule  is  thus  laid  down  :  "  If  two  per- 
sons are  engaged  in  pursuit  of  an  unlawful  object,  the  two 
having  the  same  object  in  view,  and  in  pursuit  of  that  com- 
mon object  one  of  them  does  an  act  which  is  the  cause  of 
death  under  such  circumstances  that  it  amounts  to  murder 
in  him,  it  amounts  to  murder  in  the  other  also."  The 
same  doctrine  is  held  in  State  v.  Simmons^  6  Jones,  21, 
and  in  State  v.  Oooch,  94  N.  C,  987. 

We  do  not  understand  the  theory  upon  which  the  defend- 
ant's counsel  base  their  exceptions  to  those  parts  of  his 
Honor's  charge  which  they  allege  to  be  objectionable. 
There  can  be  no  valid  objection  to  the  court's  definition 
of  malice.  It  is  elementary  learning.  And,  on  the  ques- 
tion of  murder  in  the  first  and  murder  in  the  second 
degree,  the  language  of  the  court  was  the  identical  lan- 
guage which  the  same  judge  used  in  the  first  trial  of  the 
case  oi  State  v.  Fuller^  114  N.  C,  885,  except  the  last  sen- 
tence, and  which  was  approved  by  this  Court.  He  said  in 
the  trial  of  that  case  that,  "  the  killing  with  a  deadly 
weapon  being  admitted  or  proved,  and  nothing  else  appear- 
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ing,  the  court  charges  you  that.no  presumption  is"  raised 
that  it  is  murder  in  the  first  degree,  and  unless  the  facts 
and  circumstances  show  beyond  a  reasonable  doubt 
that  there  was  a  deliberate,  premeditated,  preconceived 
design  to  take  life,  it  is  murder  in  the  second  degree." 
This  has  been  afcrmed  by  this  Court  in  State  v.  Gadberry^ 
117  N.  C,  811,  and  in  State  v.  Lochlear  and  State  v. 
Thomas^  at  this  Term.  Now,  as  before  the  Statute  of  1893 
dividing  murder  into  two  degrees,  the  killing  being  proved 
or  admitted,  malice  is  presumed,  and  the  defendant,  if  he 
seeks  to  reduce  the  crime  to  manslairghter,  mnst  prove 
such  facts  and  circumstances,  to  the  satisfaction  of  the 
jury,  as  will  rebut  the  presumption  of  malice.  The  defend- 
ant must  show  and  prove  all  matters  of  excuse  or  mitiga- 
tion upon  which  he  relies  to  reduce  the  crime  from  murder 
to  manslaughter.  There  are  dozens  of  cases  to  this  effect 
in  our  decisions,  made  before  the  Statute  of  1893,  and 
nuu)bers  of  them  will  be  found  cited  in  the  case  of  State 
V.  Rollins^  113  N.  C,  722.  Since  the  statute,  the  same 
principle  has  been  declared  in  State  v.  Fuller  and  State  v. 
Gadherry^  supra. 

The  defendant  cannot  complain  because  his  Honor  did 
not  submit  the  theory  of  manslaughter  to  the  jury.  There 
was  not  one  particle  of  evidence  offered  to  show  provoca- 
tion— not  a  scintilla  of  proof,  even,  offered  with  a  view  to 
reduce  the  crime  charged  in  the  indictment  to  manslaugh- 
ter. 

From  the  light  in  which  we  view  the  testimony  his 
Honor's  charge  was,  if  liable  to  exception,  too  favorable 
to  the  defendants  and  the  judgment  extremely  lenient. 
The  case  was  tried  with  thoroughness  by  his  Honor  and 
with  absolute  impartiality.  There  is  no  error  and  the 
judgment  is  aflSrmed. 

Affirmed. 
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STATE  V.  JAMES  JIMMERSON. 

Murder  and  Manslaughter — Newly  Discovered  Evidence — 
Record  for  Supreme  Court  in  State  Cases, 

1.  The  admission  of  additional  testimony  after  the  evidence  is 

closed  but  before  a  verdict  is  rendered,  like  a  motion  for  a 
new  trial  for  newly  discovered  evidence,  is  a  matter  of  unre- 
viewable discretion  in  the  judge  below. 

2.  It  is  not  essential  that  the  transcript  of  the  record  in  a  State 

case  shall  contain  a  list  of  the  grand  jurors. 

(For  other  points  decided  see  head-notes  to  State  v.  Finley,  at 
this  Term.) 

Indictment  for  murder,  tried  before  Bryan^J,^  at  Fall 
Term,  1895,  of  McDowell  Superior  Court. 

The  Attorney  Oeneral^ioi  the  State. 

Mr,  J,  B.  Baichelor^  for  defeudaiit  (appellant). 

I  I 

Montgomery,  J.:    The   defendants,   James   Jiminerson 
and  A.  L.  Finley,  were  indicted   and  tried  jointly  foi    the 
murder  of  L.  H.  McNish.     The  ease  on  appeal  on  the  part 
of  Jimmerson  was  agreed  upon  and  siojned  by  the  solicitor 
of  the  district  and  the  counsel  of  the  defendant.     It    con- 
tained th6   statement   that  the  deceased  was  a  "  tramp." 
The  testimony  showed   that    he  was   a   brave   and   kind- 
hearted  and  jovial  Irishman.     In  the  darkness  of  night,  in  I 
a  strange  place,  without  an  acquaintance,  he  was  wounded  i 
unto  death  by  the  defendants,  without  the  least   provoca-                        I 
tion    or  excuse,  in    or  near  a  vacant  lot  about  the  court-                       ! 
honse  in  Marion.     The  morning  after  he  yeas  wounded  he 
was  carried  to  the  examination    before  the  justice  of  the                        i 
peace,  and  upon  seeing  the   defendants  said,  *' Oh,  boys;                        I 
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ain't  you  sorry?  but  I'll  forgive  you."     He  deserved  a  bet- 
ter fate. 

There  was  strong  evidence  going  to  show  a  combination 
and  conspiracy  between  the  defendants  to  commit  an 
unlawful  act,  and  in  the  course  of  it  the  deceased  received 
a  wound  inflicted  by  one  or  the  other  of  the  defendants, 
both  being  present,  from  which  he  died.  The  testimony 
tended  to  show  an  agreement  between  the  defendants  to 
engage  in  the  pursuit  of  an  unlawful  object ;  to  ^orry  and 
annoy,  and  to  assault  the  deceased  by  taking  his  cap  from 
him,  by  chasing  him  about  the  streets,  by  throwing  missiles 
at  him — like  bottles — by  cursing  him,  and  in  various  other 
ways  annoying  him.  There  was  not  a  scintilla  of  proof 
oflTered  with  the  view  to  reduce  the  crime  charged  in  the 
indictment  (murder),  to  manslaughter.  If  the  killing  with 
a  deadly  weapon  is  proved  or  admitted,  nothing  else 
appearing,  malice  is  presumed,  and  the  defendant  must 
show  and  prove  to  the  satisfaction  ot  the  jury  all  matters 
and  circumstances  which  he  relies  upon  for  excuse  or  mit- 
igation to  rebut  the  presumption  of  malice.  His  Honor 
instructed  the  jury  to  that  effect.  The  court  further 
instructed  the  jury  that  if  the  defendants,  or  either  of 
them,  were  present  at  the  time  of  the  killing,  with  no 
formed  design  of  killing  the  deceased,  and  without  any 
preconcert  to  kill,  they  would  not  be  guilty  of  murder  in 
the  first  degree.  The  exception  made  by  the  defendant 
to  that  instruction  cannot  be  sustained  ;  for,  as  we  have 
said,  there  was  no  proof  tending  to  show  a  less  crime  than 
murder  in  the  second  degree.  His  Honor  further  charged 
the  jury,  among  other  things,  as  follows: 

"  If  the  jury  believe  beyond  a  reasonable  doubt  that  the 
defendants  were  in  the  pursuit  of  an  unlawful  object,  to-wit, 
in  this  case  '  deviling '  the  deceased,  the  word  used  by  one 
of  the  witnesses,  by  taking  his  cap  from  him,  placing  their 


N.  C]  FEBKUARY    TERM,  1896.  1175 


Statb  v.  Jimmerson. 


hands  on  his  person,  threatening  to  pat  him  in  the  lock-np, 
raising  the  foot  as  if  to  strike  him,  driving  him  into,  or  by 
their  persecutions  and  annoyances  of  him  caused  him  to 
go  into  the  drug  store  and  ask  the  doctor  for  protection, 
(from  these  fellows),  one  going  into  the  store  and  the  other 
standing  outside,  cursing  him  and  running  him  up  the 
street,  as  detailed  by  the  witnesses,  the  two  having  the 
same  object  in  view,  and  in  pursuance  of  that  common 
object  one  of  them  strikes  the  deceased  on  the  head  with 
a  rock,  both  of  them  are  guilty  of  murder  in  the  second 
degree." 

There  was  no  error  in  this  and  the  exception  is  not  sus- 
tained. Regina  v.  Cox^  4  C.  &  P.,  538;  State  v.  Gooch^ 
94  N.  C,  987.  The  court  further  instructed  the  jury  at 
the  request  of  the  other  defendant  Finloy,  "  That  the  mere 
fact  that  the  defendant  Finley  was  present  at  the  time  of 
the  killing  is  not  sufficient,  but  the  jury  must  find  beyond 
a  reasonable  doubt  that  he  was  aiding  and  a^-etting  and 
encouraging  the  defendant  Jimmerson  to  inflict  the  injury 
•  of  which  the  deceased  died  ;  or  that  there  was  a  prior 
agreement  to  do  an  unlawful  act." 

Under  the  facts  testified  to  in  tliis  case  his  Honor  did 
right  in  instructing  the  jury  as  requested  and  the  excep- 
tion by  the  defendant  Jimmerson  is  not  sustained  : 

The  defendant  Jimmerson  requested  the  judge  to  charge 
as  follows  :  "  If  the  prisoner,  Jimmerson,  when  the  blow 
was  given,  without  any  community  of  unlaw^ful  purpose 
with  the  prisoner  Finley,  and  without  any  knowledge  of 
the  intention  of  the  prisoner  Finley,  to  commit  any  assault 
upon  the  deceased  ;  if  you  should  find  that  Finley,  and  not 
Jimmerson,  struck  the  fatal  blow,  and  you  should  find  that 
there  was  no  community  of  purpose  between  Finley  and 
Jimmerson  to  do  the  deceased  bodily  harm  or  other  per- 
sonal   injury,    the   commission   of   which  might  result  in 
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death,  although  he  may  have  said  '  God  damn  it  (or  you), 
you  can't  knock  any  one  ;'  and  if  yon  find  that  these  words 
were  used  in  spirits  of  drunken  levity,  and  not  with  intent 
to  aid  and  abet,  this  would  not  make  hira  guilty,  and  you 
should  acquit  him." 

The  charge  was  given  as  requested,  but  his  Honor 
added  the  words,  "  unless  there  was  a  common  purpose  to 
'  '  devil '  and  annoy  the  deceased."  The  addition  was 
proper  and  the  jury  could  not  have  misunderstood  the 
meaning  of  the  words,  "  to  devil,"  for  his  Honor  had 
defined  the  words  as  used,  at  length,  in  one  of  the  instruc- 
tions already  given. 

After  the  verdict  of  guilty  the  defendant  made  a  motion 
for  a  new  trial,  because  of  newly  discovered  testimony. 
His  Honor  overruled  the  motion  and  the  defendant 
excepted.  The  matter  was  one  of  discretion  of  the  court 
and  we  will  not  review  it.  McCulloch  v.  Doak^  68  N.  C, 
267.  It  was  a  matter  of  discretion  also  with  his  Honor  when 
he  refused  to  allow  the  alleged  newly  discovered  testimony 
to  be  submitted  to  the  jury  before  verdict.  Pain  v.  Pain^ 
80  N.  C,  322. 

There  was  an  exception  made  here  that  the  transcript 
fails  to  show^  the  names  of  the  individuals  who  composed 
the  grand  jury  upon  whose  action  the  bill  was  found. 
That  is  immaterial.  It  would  have  been  in  better  form 
if  the  names  had  been  mentioned,  but  it  is  not  of  serious 
moment.  There  is  no  error  in  the  rulings  of  tlie  court 
below.  ' 

Ko  Error. 
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STATE  V.  ROBERT  U8SERY. 

Jfnnslaughter —  Trial — Instructions —  Evidence  — Rep  uta- 
tion — Character  Witness — Practice. 

1.  Ab  manslaughter  may  be  committed  in  various  ways,  and  with- 

out the  use  of  a  deadly  weapon,  a  defendant  who  was  indicted 
and  tried  for  murder  with  a  stick,  and  was  convicted  of  man- 
slaughter, cannot  complain  of  the  failure  of  the  trial  judge 
to  instruct  the  jury  whether  the  stick  used  was  a  deadly 
weapon. 

2.  It  is  the  duty  of  the  trial  judge,  to  be  exercised  in  his  discretion, 

to  either  stop  couosel  in  their  argument  on  a  trial  when  they 
abuse  their  privileges  by  indulging  in  a  line  of  argument  for 
which  there  is  no  support  in  the  evidence,  or,  in  the  charge, 
to  caution  the  jury  to  disregard  the  objectionable  remarks. 

8.  Where,  on  a  trial  for  murder,  the  judge  instructed  the  jury  that 
if  they  were  satisfied  that  the  prisoner  reasonably  feared  the 
loss  of  his  life  or  great  bodily  harm  at  the  hands  of  the 
deceased,  at  the  time  he  struck  the  blow,  and  that  it  was 
necessary  for  him  to  strike  for  the  protection  of  his  life  or  to 
save  himself  from  serious  bodily  harm,  they  should  acquit  the 
prisoner ;  Held^  that  such  instruction  was  sufficiently  explicit 
and  not  erroneous,  in  that  it  did  not  instruct  the  jury  to 
acquit  the  defendant  if  he  believed  it  necessary  to  strike,  &c. 

4.  If,  on  a  trial,  the  court  omits  any  evidence  favorable  to  the  pris- 

oner in  his  recapitulation  and  charge,  it  is  the  duty  of  the 
prisoner's  counsel  to  call  it  to  the  attention  of  the  court  in 
time  to  enable  it  to  correct  the  omission;  for,  after  verdict, 
an  exception  grounded  on  such  omission  will  not  be  sus- 
tained. 

5.  It  is  not  necessary,  in  the  absence  of  a  special  request,  for  the 

trial  judge  to  recapitulate  all  the  evidence  in  his  charge  to 
the  jury,  and  if  the  prisoner  desires  the  entire  testimony  or 
any  portion  to  be  repeated  to  the  jury,  he  must  make  the 
request  in  apt  time  and  before  verdict.  If  no  such  instruction 
is  asked,  the  failure  to  repeat  the  entire  testimony  is  not 
error. 
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l>enefit  of  treating  the  stick  as  not  being  a  deadly  weapon, 
because  manslaughter  may  be  produced  in  various  ways 
without  the  use  of  such  a  weapon.  Another  exception 
by  the  prisoner  is  that  the  court  stopped  one  of  his  counsel 
in  his  argument  when  commenting  on  a  state  of  facts,  of 
which  his  Honor  stated  there  was  no  evidence.  It  would 
be  manifestly  improper  for  counsel  to  indulge  in  a  line  of 
argument  when  there  is  no  evidence  to  support  it. 

There  are  frequent  occasions  on  trials  below,  calling  for 
the  discretion  and  sound  judgment  of  the  trial  judge. 
When  he  shall  he  of  opinion  that  counsel  are  exceeding  and 
abusing  their  privileges  in  any  matter,  it  is  his  duty  to  either 
stop  the  counsel  at  once  or  caution  and  tell  the  jury  in 
his  charge  to  disregard  the  objectionable  remarks,  and 
neither  course  will  be  error.  Greenlee  v.  Greenlee,  93 
N.  C,  278;  State  v.  Bill,  114  N.  C,  780,  and  several 
cases  therein  cited.  His  Honor  charged  the  jury  that  if 
they  were  satisfied  "  the  prisoner  reasonably  feared  the  loss 
of  his  life,  or  great  bodily  harm,  at  the  hands  of  the 
deceased  at  the  time  he  struck  the  blow,  and  that  it  was 
necessary  for  him  to  strike  for  the  protection  of  his  life,  or 
to  save  himself  from  serious  bodily  harm,  you  should  acquit 
the  prisoner."  We  think  this  complies  with  the  rule  that 
"  he  believed  it  was  necessary,,  <fec.,"  insisted  on  by  the 
defendant,  and  this  disposes  of  several  other  exceptions  of 
the  same  import. 

The  prisoner's  seventh  exception  is  that  his  Honor  in 
his  charge,  in  relation  to  murder  in  the  second  degree, 
called  attention  to  the  State's  evidence  and  omitted  to  call 
attention  to  the  prisoner's  evidence  on  the  same  subject. 
This  exception  seems  of  no  importance,  now  that  the  ver- 
dict was  only  for  manslaughter,  but  if  the  court  omits  any 
evidence  favorable  to  the  prisoner  in  his  recapitulation  and 
charge,  it  is  the  duty  of  the  prisoner's  counsel  to  call  it  to 
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excluding  the  answer.     State  v.   Perkins^  66  N.  C,  126; 
State  V.  Laxton^  76  N.  C,  216. 

No  Error. 
Avery,  J.,  dissents. 


STATE  V.  JAMES  STANTON  and  ROD  SH ELTON. 

Indictment  for  Murder — Homicide — Murder  in  Second 
Degree — Trial-Jury — Challenge  to  Array — Evidence — 
Appeal — Harmless  Error. 


1.  In  the  absence  of  any  allegation  that  the  slieriff  acted  corruptly 

or  with  partiality,  in  summoning  the  venire^  or  that  any- 
thing had  been  done  affecting  '*  the  integrity  and  fairness  of 
the  entire  panel /^  it  is  not  a  ground  of  challenge  to  the  array 
that  the  sheriff  failed  to  summon  several  of  the  special 
venire  drawn  from  the  jury  box  or  that  the  jury  box  was  not 
revised  by  thi  county  commissioners. 

2.  When  a  special  venire  is  exhausted  without  completing  the 

jury,  the  court  may  (under  Section  1739  of  Hie  Code)  order  a 
further  venire  to  be  summoned  at  once  from  the  by-standers. 

8.  An  objection  to  evidence  must  specifically  point  out  the  por- 
tions claimed  to  be  obnoxious,  especially  when  it  is  made  to 
a  large  volume  of  testimony. 

4.  On  the  trial  of  J.  and  R.  for  murder,  a  witness  for  the 
State  testified  as  to  a  conspiracy  between  defendants ;  that 
R.  and  witness  were  in  jail  together,  and  R.  told  witness 
that  they  had  been  his  ruin  ;  that  he  said  he  met  three  per 
sons  named,  and  had  started  home,  and  they  begged  him  to 
come  back  with  them  to  hunt  certain  boys,  to  get  into  an 
affray  with  them ;  that  he  had  then  turned,  and  went  back 
with  them,  and  that  was  his  ruin.  Defendant  J.  was  not 
present  during  such  conversation ;  Heldj  that  it  was  error 
to  admit  such  testimony  as  against  J. 
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5.  In  such  case  the  admission  of  such  evidence  was  harmless  error, 
inasmuch  as  the  jury  convicted  defendants  of  murder  in  the 
second  degree  only,  thereby  declaring  that  the  conspiracy 
had  not  been  proved. 

Indictment    for   murder,    tried   before    Ewart^  </.,   at 

Term  of  the  Criminal  Court,  AVestern  Circuit,  for 

Madison  county.     The  defendants  were  convicted  of  mur- 
der in  the  second  degree  and  appealed. 

The  Attorney    General   and  J.  M.  Gudger^  Jr.^  for  the 
State. 

Mr.  J.  M.  Moody^  for  defendants  (appellants). 

Montgomery,  J. :  The  indictment  is  for  murder.  A 
special  venire  was  ordered  and  return  thereof  made.  The 
defendants  challenged  the  array  on  the  grounds,  first.  That 
the  sheriff  had  failed  to  summon  several  of  the  special 
venire  drawn  from  the  jury  box  ;  second.  That  the  jury 
boxes  had  not  been  revised  by  the  county  commissioners. 
The  court  properly  declined  to  hear  either  one  of  the 
grounds  of  objection.  There  was  no  allegation  that  the 
sheriff  acted  corruptly,  or  with  partiality,  in  summoning 
the  venire^  or  that  anything  had  been  done  affecting  the 
"  integrity  and  fairness  of  the  entire  panel."  In  State  v. 
Whitt^  113  N.  C,  716,  a  challenge  was  made  to  the  array, 
one  of  the  grounds  being  "  because  one  of  those  named  in 
the  venire  was  not  summoned."  The  objection  was  over- 
ruled, and  this  Court  affirmed  the  ruling  of  the  court  below. 
The  same  point  had  been  decided  in  State  v.  Hensley^  94 
N.  C,  1021.  In  the  last-named  case  it  was  decided  that 
while  the  county  commissioners,  who  had  failed  to  revise 
the  jury  list  according  to  law,  were  guilty  of  neglect 
("  highly  culpable,")  and  the  clerk  and  sheriff  were  equally 
negligent  in  the  performance  of  their  respective  duties,  as 
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to  the  locking,  custody  and  safe-keeping  of  the  box,  yet 
the  regulations  concerning  these  matters  were  directory 
and  not  mandatory,  and  that  the  '^  only  essential  was  to 
obtain  a  fair  and  impartial  jury  composed  of  eligible  men/' 
It  was  not  suggested  even  in  tlie  defendant's  objection 
that  any  names  in  the  jury  box  were  improperly  there,  or 
that  any  had  been  put  there  fraudulently,  or  that  any  had 
been  taken  out.  There  was  not  even  a  suspicion  hinted 
at  that  the  defendants  might  be  prejudiced  in  the  trial  by 
reason  of  the  matters  stated  in  the  opinion,  and  it  does  not 
appear  anywhere  that  they  were  prejudiced.  There  was 
no  error  in  the  ruling  of  His  Honor. 

The  first  special  venire  having  been  exhausted  before 
the  jury  had  been  completed,  the  court  made  an  order  that 
another  special  venire  of  30,  returnable  at  once,  should 
be  summoned.  Upon  the  return  ot' thh  venire^  the  defend- 
ants objected  on  the  ground  that,  '*  as  the  first  venire^  had 
been  drawn  from  the  jury  box,  the  court  did  not  have  the 
power  to  order  a  second  venire  to  be  summoned  by  the 
sheriff*  from  the  by-standers."  The  objection  was  over- 
ruled, and  his  Honor  was  right  in  so  doing.  The  statute 
(Section  1739  of  The  Code)  provides  that  the  judge  in  his 
discretion  has  the  power,  the  first  venire  proving  insuffi- 
cient, to  order  a  further  venire  to  be  drawn  from  the  box 
or  summoned  by  the  sheriff.  State  v.  Brogden^  111  N.  C, 
65r>,  construes   the  power  of  the  judge  under  that  statute. 

Exceptions  were  made  by  the  defendants  to  the  ruling  of 
his  Honor  admitting  the  testimony  of  Jamison  Chandley, 
George  Franklin,  Hattie  Franklin  and  Baxter  Shelton, 
witnesses  for  the  State.  Chandlev  had  testified  at  con- 
siderable  length  when  the  defendant's  counsel  objected, 
without  specifying  what  part  of  the  evidence  he  objected 
to.  He  was  informed  by  the  solicitor  that  the  object  of 
the   testimony    was    to   show    a    conspiracy   between   the 
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defendants  to  assault  and  beat  deceased,  or  to  kill  him. 
The  witness  then  continued  his  testimony  at  great  length, 
when  objection  was  again  made  "  because  there  was  no 
conspiracy  charged  in  the  indictment,  and  V\e  conspiracy 
ought  to  be  shown  first  before  any  circumstances  were 
admissible,  and  the  defendants  objected  to  this  whole 
evidence  on  that  line  as  given  so  far."  The  witness  still 
proceeded  at  length,  when  "  defendants  objected  to  all  this 
testimony  if  made  to  show  a  conspiracy."  The  witness  in 
the  beginning  of  his  testimony,  leading  up  to  the  meeting 
of  the  parties  an  hour  or  so  before  the  homicide  occurred, 
stated  some  immaterial  things,  of  no  harm  to  the 
defendants,  without  objection.  As  he  proceeded,  he  nar- 
rated facts  and  circumstances  strongly  going  to  show  a 
conspiracy  between  the  defendants  to  assault  and  beat  the 
deceased.  The  witness  wf»s  also  an  eye-witness  to  the 
killing,  and  gave  the  details  with  clearness  and  in  an  intel- 
ligent manner.  We  have  read  his  testimony,  and  we  fail 
to  see  that  it  was  objectionable.  If,  however,  it  had  con- 
tained objectionable  matter,  the  defendants  ought  to  have 
pointed  out,  from  the  general  mass  of  the  whole  evidence, 
the  parts  that  were  alleged  to  be  obnoxious.  In  Earnhardt 
V.  Smithy  .>6  N.  C,  473,  the  then  Chief  Justice  Smith  said 
for  the  Court :  "  As  a  rule  of  practice  a  party  is  not 
allowed  to  except  generally  to  testimony,  severable  into 
distinct  parts,  some  of  which  are  competent  and  others  not, 
and  afterwards  single  out  and  assign  as  error  the  admis- 
sion of  the  incompetent  parts.  The  exception,  as  embrac- 
ing the  whole  testimony,  must  be  valid  or  it  will  not  be 
sustained.  It  is  not  erroneous  to  refuse  to  rule  out  a 
volume  of  testimony  when  portions  of  it  ought  to  be 
received ;  and  therefore  the  salutary  rule  of  practice 
prevails    which    requires     that   the     obnoxious     evidence 

should  be    specifically  pointed    out    and   brought   to    the 
118—75 


1186  IN  THE  SUPREME  COURT.  [118 


Stats  v.  St  ah  ton. 


notice  of  the  court  in  order  to  a  direct  ruling  on  its  recep- 
tion.'' This  ruling  was  affirmed  in  Smiley  v.  Pearce^  98 
K  C,  185,  and  in  Hammond  v.  Sohiff,  100  N.  C,  161. 
The  objections  to  the  testimony  of  the  other  State  wit- 
nesses named  above  were  made  in  the  same  manner  aa 
were  those  made  to  Chandley's  evidence — generally — 
without  specifying  the  parts  alleged  to  be  objectionable, 
and  for  the  reasons  given  for  overruling  the  exceptions  to 
Chandley's  evidence  the  objections  to  the  testimony  of  the 
other  witnesses  were  properly  overruled.  We  have 
examined  the  whole  of  it,  however,  and  we  are  of 
opinion  that  it  was  competent,  and  almost  all  of  it  rele- 
vant. 

Of  course  in  a  large  volmue  of  testimony  like  that 
which  was  brought  out  in  this  case,  there  must  creep  in 
some  tautology  and  prolixity  about  immaterial  and  irrele- 
vant matters. 

The  State  also  introduced  one  Blankenship  as  a  witness 
for  the  purpose  of  proving  the  conspiracy  between  the 
defendants,  who  testified  as  follows :  ^^  He  ( that  is  Rod 
Shelton,  the  defendant)  did  not  tell  what  he  did.  Rod 
and  I  were  in  jail  together  and  Rod  told  me  that  they  had 

been  his  destruction  and  ruin  forever He  said  that  he 

met  Bev.  Stanton,  Jim  Stanton  and  Boss  Stanton  in  the 
road,  somewhere  near  the  church,  and  he  had  been  up  the 
creek  and  had  started  home,  and  they  begged  him  to  come 
back  up  the  creek  and  go  with  them  to  hunt  these  boye^, 
Baxter  and  Everett  Shelton,  to  get  into  an  affray  with 
them,  and  he  said  that  he  turned  and  went  back  with 
them,  and  that  was  his  destruction  and  ruin."  James 
Stanton  the  other  defendant  was  not  present  when  this 
conversation  took  place.  His  Honor  received  this  testi- 
mony as  against  both  defendants,  and  against  their  objec- 
tion.    Of  course,  the  testimony  was  competent  against  the 
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defendant  Shelton  for  all  purposes.  It  was  not  compe 
tent  against  Stanton,  the  other  defendant,  it  being  a  decla^ 
ration  made  after  the  homicide  and  if  the  jury  had  con. 
victed  him  of  murder  in  the  first  degree  he  would  be  entit- 
led to  a  new  trial.  The  testimony  was  harmless  however, 
because  they  were  convicted  of  murder  in  the  second 
degree,  and  by  this  verdict  the  jury  declared  that  the  con- 
spiracy had  not  been  proved,  and  there  was  not  more  than 
ascintillaof  evidence  in  favor  of  Stanton  going  to  show 
excusable  homicide,  Stanton  himself  in  his  testimony  mak- 
ing statements  which  alone  would  have  justiflfed  the  jury 
in  convicting  him  of  murder  in  the  second  degree,  and  no 
witness  who  saw  the  killing  had  a  favorable  word  for  him. 
Six  special  instructions  were  prayed  by  the  defendant. 
There  appear  in  the  case  no  exceptions  to  the  charge  of 
the  judge,  nor  does  it  appear  that  ruling  was  made  on  the 
request  lor  special  instructions.  The  fourth  prayer, 
requesting  the  court  to  withdraw  the  testimony  of  Blak- 
enship  from  the  jury,  was  not  granted,  as  we  notice  it  in 
the  recapitulation  of  the  evidence  by  his  Honor  to  the 
jury ;  but,  as  we  have  before  remarked,  the  error  in  admit- 
ting that  testimony  was  harmless.  On  all  the  other  ques- 
tions involved  in  the  prayer  for  instructions,  his  Honor's 
charge  was  full  and  in  accordance  with  the  law.  He  sub- 
mitted the  question  of  excusable  homicide  to  the  jury, 
which  we  doubt  if  the  prisoner  Stanton  was  entitled  to. 
There  is  no  error  and  the  judgment  is  affirmed. 

Affirmed. 
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STATE  V.  FORTUNE  JOHNSTON. 

Hesident  of    the  State — Liable  to  Public  Service — High- 
ways— Road  Duty. 


Where  an  able-bodied  male  person  between  18  and  45  years  of 

resides  in  this  State  and  pursues  a  vocation  for  its  income 
for  an  indefinite  period,  he  is  liable  to  road  duty  under  Sec- 
tion 2017  of  TJie  Code  although  he  is  a  citizen  of  another  state 
to  which  he  intends  to  return  when  he  finishes  his  present 
employment. 

The  defendant  was  tried  and  fined  by  a  justice  of  the 
peace  in  Halifax  for  disobedience  to  a  summons  of  a  road 
overseer  to  work  on  a  public  road,  and  was  again  convicted 
on  appeal  heard  before  Meares^  J.y  at  December,  1895, 
Term  of  the  Criminal  Court  of  Halifax  County.  The 
jury  returned  a  special  verdict,  the  substance  of  which  is  set 
out  in  the  opinion  of  Chief  Justice  Faikcloth  and  from  the 
judgment  oi  Meares^  e/.,  defendant  appealed. 

The  Attorney  General^  for  the  State. 

Mr.  Thoinas  N,   Hill^  for  defendant  (appellant). 

Faircloth,  C.  J. :  From  the  special  verdict  these  facts 
appear :  That  the  defendant,  who  has  never  married,  was 
a  citizen  of  Virginia,  where  he  still  votes  and  pays  taxes, 
until  January,  1895,  when  he  came  to  Halifax  county. 
North  Carolina,  and  engaged  to  work  as  an  employee  and 
laborer  of  the '' Enfield  Lumber  Co.,"  at  one  dollar  per 
day,  in  loading  cars  and  log  trains,  and  so  continued  to 
work  until  July  3,  1895,  when  he  was  duly  summoned  to 
work  on  the  road  in  the  township  in  which  he  was  at  work. 
That  defendant  is  still  at  work  as  aforesaid  and  intends  to 
return  to  Virginia  when  he  gets  through  with  his  job  with 
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said'corapany,  but  he  does  not  know  when  this  will  be ; 
that  he  has  never  listed  for  nor  paid  poll  or  any  other  tax, 
or  registered  or  voted  in  North  Carolina,  but  has  per- 
formed all  those  acts  in  Virginia,  and  that  he  is  29  years  of 
age. 

The  verdict  and  authorities  cited  by  defendant's  counsel 
show  that  he  is  not  domiciled  in  nor  a  citizen  of  North 
Carolina,  so  these  questions  need  not  be  considered. 

Does  The  Code,  Section  2017,  embrace  the  defendant  as 
a  resident  ?  It  provides  that  "  All  able-bodied  male  per- 
sons between  the  ages  of  eighteen  years  and  forty-five 
years  "  shall  be  required  to  work  on  public  roads,  except 
those  exempted  by  Sections  2017  and  2018  of  The  Code. 
The  defendant's  liability  then  depends  upon  the  true 
intent  and  meaning  of  Section  2017.  He  is  an  "  able-bod- 
ied male  person,"  and  has  resided  in  Halifax  township,  in 
said  county,  since  January,  1895,  working  for  pay  and  says 
he  expects  to  continue  doing  so  until  he  finishes  his  job  at 
some  future  time,  he  does  not  know  when,  and  then  return 
to  Virginia.  This  may  mean  one  or  many  years.  We 
think  a  reasonable  construction  of  Section  2017  includes 
the  defendant  as  one  liable  to  road  duty.  We  think  his 
case  is  distinguisable  from  those  of  sojourners  or  visitors 
for  health  or  pleasure,  who  are  not  engaged  in  business 
for  profit  and  are  without  any  fixed  home.  The  case  of 
Cantrell  v.  Pinkney,  8  Iredell,  436,  is  not  on  "  all  fours  ' 
with  the  present,  because  there  the  defendant  had  a  dwell- 
ing house  in  this  State  where  he  and  his  family  habitually 
lived  for  four  months  in  the  year  and  claimed  exemption 
from  toll  at  the  gate,  as  all  citizens  of  that  county  were 
entitled  to  by  law.     Of  course  he  was  liable. 

In  State  v.  Cauhle,  70  N.  C,  62,  the  defendant  was  a 
section  hand  and  ia  the  constant  employ  of  the  railroad 
company  and  his  services  were   constantly   needed  by  the 
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railroad  company,  and  it  was  held  that  the  defendant  conid 
not.  escape  a  public  dnty  by  engaging  in  another  urgent 
private  business  and  that  he  was  liable  to  road  dnty.  In 
our  case  the  defendant  selects  and  pursues  his  vocation  for 
its  income  as  any  citizen  of  the  State.  We  hold  that  he  is 
liable,  not  as  a  citizen,  but  as  a  resident  according  to  the 
facts  found  by  the  special  verdict  and  the  intent  of  the  Leg- 
islature. 

Affirmed. 


STATE  V.  EBNEST  TAPT. 

Municipal    Ordijiance — JPublic   Health — Nuisance — 

Second-Hand  Clothing. 

1.  Municipal  authorities  having  power  to  abate  nuisances,  oannot 

absolutely  prohibit  a  lawful  busiuesB  not  necessarily  a 
nuisance^  but  may  abate  it  when  so  carried  on  as  to  consti- 
tute a  nuisance. 

2.  While  a  town,  under  itsauthority  to  pass  laws  abating  nuisanees 

and  for  preserving  the  public  health,  may  throw  restrictions 
around  the  sale  of  second-hand  clothing,  by  compelling  fumi- 
gation and  disinfection,  or  requiring  assurances  that  it  has 
not  been  brought  from  infected  places,  &o.,  yet  an  ordinance 
prohibiting  absolutely  the  importation  and  sale  of  second- 
hand clothing  is  unreasonable,  in  that  it  prohibits  a  business 
lawful  in  itself  and  not  necessarily  dangerous,  and  is  there- 
fore void. 
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Indictment  for  violation  of  an  ordinance  of  the  town  of 
Louisburg,  heard,  on  appeal  from  a  judgment  of  the  mayor, 
before  RoHnaon^  «/.,  and  a  jury,  at  January  Terra,  1896, 
of  Franklin  Superior  Court.  There  was  a  verdict  against 
the  defendant,  and  from  the  judgment  thereon  the  defend- 
ant appealed. 

The  Attorney  General  and  Mr,  F.  S,  Spruillj  for  the 
State. 

Mr.  C/km.  M,  Caoke^  -for  defendant  (appellant). 

Montgomery,  J.:  The  ordinance,  for  a  violation  of 
which  the  defendant  was  convicted,  is. as  follows:  "No. 
47.  That  it  shall  be  unlawful  for  any  person,  merchant 
or  dealer  to  import  into  the  town  of  Louisburg,  for  the 
purpose  of  selling  or  offering  for  sale,  any  second-hand 
clothing,  garment,  cloth  or  bed-furniture;  and  any  person, 
merchant  or  dealer  who  shall  import  any  such  article  into 
said  town  with  the  purpose  aforesaid,  or  shall  sell  or  offer 
the  same  for  sale,  shall  for  every  such  act  be  subject  to  a 
fine  of  $26." 

It  is  enacted  in  Chapter  142  of  the  Private  Acts  of  1887 
that  the  general  laws  in  regard  to  Cities  and  Towns,  in 
The  Code,  shall  apply  to  the  town  of  Louisburg :  and  it  is 
provided  in  that  chapter  of  The  Code  that  the  Commis- 
sioners of  Towns  "  May  pass  laws  for  abating  or  prevent- 
ing nuisances  of  any  kind,  and  for  preserving  the  health 
of  the  citizens."  And  that  "  They  may  enforce  their  by- 
laws and  regulations  by  imposing  penalties  on  such  as 
violate  them.  The  preamble  sets  forth  that  the  object  of 
the  ordinance  was  the  protection  of  the  health  of  the  com- 
munity. Beyond  question  the  General  Assembly  has 
power  to  authorize  the  Commissioners  of  towns  to  pass, 
by-laws  intended  to  prevent  the  introduction  of  infectious 
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or  contagious  diseases  and  to  preserve  the  public  health  ; 
and  the  powers  conferred  under  the  statutes  above  referred 
to  are  admitted  to  be  sufficient  for  those  purposes.  Such 
ordinances  are  regarded  as  police  regulations,  are  of  the 
utmost  consequence  to  the  general  welfare,  and,  if  thejbe 
reasonable,  impartial  and  not  against  the  general  policy  of 
the  State,  must  be  submitted  to  by  individuals  for  the  good 
of  the  public.  In  truth,  the  public  health  and  the  peace 
and  good  order  of  the  community  ought  to  be  the  chief 
concern  of  the  authorities  of  cities  and  towns;  and  the 
courts  are  quick  to  encourage  watchfulness  in  this  respect 
on  their  part,  will  always  presume  that  they  have  acted 
from  a  sense  of  propriety  and  necessity  and  will  never 
interfere  with  or  set  aside  their  ordinances,  unless  it 
appears  clearly  that  they  are  unreasonable  or  beyond  the 
scope  of  their  authority.  It  is  not  to  be  doubted,  however, 
that  the  courts  have  the  right  to  enquire  into  any  alleged 
abuse  of  their  powers  and  to  restrain  them  when  they 
transcend  the  limits  of  their  authority. 

The  question  presented  in  this  case  for  our  considera- 
tion is  whether  the  commissioners  can,  under  the  powers 
given  them  by  law,  in  their  discretion,  absolutely  prohibit 
a  lawful  business  not  in  itself  necessarily  a  nuisance,  but 
which  may  be  conducted  without  danger  to  the  conimn- 
nity,  when  properly  regulated.  The  sale  of  second-hand 
clothing  is  not  a  nuisance  j!?^7*  ms^  but  is  on  the  other  hand 
a  lawful  business,  and  under  proper  regulations  may  be  so 
conducted  as  to  be  without  danger  to  the  health  of  the 
community,  and  at  the  same  time  to  be  of  great  benefit  to 
a  large  portion  of  the  people.  There  is  nothing  dangerous 
to  health  in  articles  of  second-hand  clothing  of  themselves; 
they  can  only  become  noxious  by  reason  of  prior  use,  of 
having  been  worn  or  possessed  by  persons  themselves 
infected,    or   living  in   infected   communities.     The  town 
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authorities  would  have  the  right  to  compel  fumigation  and 
disinfection  of  second-hand  clothing ;  they  might  require 
proper  assurances,  before  such  articles  were  imported  or 
offered  for  sale,  that  they  have  not  been  bought  in,  or 
brought  from,  markets  or  places  where  epidemics  of  con- 
tagius  or  infectious  diseases  were  or  had  been  recently 
prevailing ;  or,  they  might  prohibit  the  further  sale  of  such 
stocks  from  which  articles  had  been  sold  and  had  commu- 
nicated disease.  In  the  case  of  Greensboro  v.  Ehrenrich^ 
80  Ala.,  579,  the  ordinance  was  not  as  prohibitory  as  the 
one  before  us,  and  the  Court  there  in  passing  upon  its 
validity  said  :  '*  Municipal  authorities,  having  power  to 
abate  nuisances,  cannot  absolutely  prohibit  a  lawful  busi- 
ness not  necessarily  a  nuisance,  but  may  abate  it  when  so 
carried  on  as  to  constitute  a  nuisance.  They  cannot, 
under  the  claim  of  exercising  the  police  power,  substan- 
tially prohibit  a  lawful  trade,  unless  it  is  so  conducted  as 
to  be  injurious  or  dangerous  to  the  public  health.  If  they 
can  declare  it  unlawful  to  import,  sell,  or  otherwise  deal 
in  second  or  cast  off  garments,  blankets,  bedding  and  bed- 
clothes, without  regard  to  the  circumstances  or  necessity, 
they  may  under  the  same  power  declare  it  unlawful  to 
import  or  sell  meat  because  at  some  time,  and  in  some 
places  it  is  infected  with  trichina."  The  same  principle 
is  also  decided  in   Weil  v.  Bicaud^  24  N.  J.  Eq.,  169. 

We  are  of  the  opinion  that  the  commissioners  trans- 
cended their  powers  in  the  passing  of  this  ordinance  ;  that 
it  is  unreasonable  in  that  it  is  prohibitory  of  a  business 
lawful  in  itself,  and  that  it  is  void. 

Error. 
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STATE  V.  JOHN  ilLENN. 

Indictment  for  Wilful  Trespass  on  Zand — Codej  Section 
1120 — Burden  of  Proof — Bona  Fide  Claim  of  Right — 
Reasonable  Belief — Harmless  Error, 

1.  In  an  indiotment  under  Beotion  1120  of  The  Code  for  enterisg 

upon  land  after  being  forbidden,  it  is  incumbent  on  the  8tate 
to  prove  such  entry,  but  it  is  upon  the  defendant  to  show, 
by  way  of  defense,  that  he  enters  under  a  license  from  the 
owner  or  a  bona  fide  daim  of  right. 

2.  In  the  trial  of  an  indictment  for  willful  trespaw  on  land,  the 

defendant  must  show  that  he  not  only  entered  under  a  belief 
in  his  right  to  enter  but  that  he  had  reasonable  groundfl  for 
cTuch  belief.  Such  defense  must  be  proved  not  beyond  a 
reasonable  doubt  but  only  to  the  satisfaction  of  th«  Jury. 

8.  Where,  in  the  trial  of  an  indictment  for  willful  trespass  onland^ 
there  was  no  evidence  that  the  defendant  had  reasonable 
ground  for  his  belief  in  his  right  to  enter,  an  instruction  to 
the  Jury  that  such  defense  must  be  proved  beyond  a  reason- 
able ground  is  hiirmless  error. 

4.  One  who  enters  land  after  being  forbidden,  pending  an  appeal 
from  an  adverse  adjudication  upon  his  title  to  the  land,  can 
have  no  reasonable  ground  for  believing  that  he  has  a  right 
to  so  enter  and  his  entry  subjects  him  to  the  penalties  of 
Section  1120  of  The  Cade, 

Indictment,  under  Section  1120  of  The  Code^  for  willful 
trespass  on  land  after  being  forbidden,  tried,  on  appeal 
from  a  justice  of  the  peace,  before  Starbuck,J,y  and  a  jury, 
at  January  Term,  1895,  of  Wakb  Superior  Court. 

The  defendant  was  convicted  and  appealed.  The  facts 
sufficiently  appear  in  the  opinion  of  Associate  Justice 
Clark. 

The  Attorney  General  and  Mr.  T  P,  Devereux^  for  the 
State. 

Messrs,  T,  R,  Purnell  and  J,  C,  L.  Harris^  for  defend- 
ant (appellant). 
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Clabk,  J. :  It  was  incumbent  upon  the  State  to  prove 
that  the  defendant  (indicted  under  The  Code^Sec,  1120,) 
had  entered  upon  the  land  after  being  forbidden  bo  to  do. 
It  devolved  upon  the  defendant  to  show  by  way  of  defense 
that  he  entered  under  a  license  or  a  bona  fide  claim  of 
right,  since  those  are  matters  peculiarly  within  his  knowl- 
edge. The  license  referred  to  is  not  a  license  from  the  owner, 
as  that  is  negatived  by  the  allegation  that  the  defendant  was 
forbidden  to  enter,  but  it  is  the  license  from  some  justice^ 
mentioned  in  the  proviso  to  Section  1120.  This  license^ 
lik^  the  license  to  sell  liquor  on  the  trial  of  an  indictment 
for  retailing  without  license,  is  a  matter  of  defense,  and  it 
is  incumbent  upon  the  defendant  to  show  it.  The  State  is 
not  called  on  to  prove  the  negative.  State  v.  Morrisony 
14  N.  C,  299;  State  v.  Entry,  98  N.  C,  668.  It  devolved 
upon  the  defendant  to  prove  in  defense,  not  merely  a 
helief  that  he  had  a  bona  fide  right  to  enter,  but  he  ^'  wa& 
bound  to  prove  that  he  had  reasonable  ground  for  suoh 
belief."  State  v.  Bryson,  81  N.  C,  595  ;  State  v.  Crawley^ 
103  N.  C,  353. 

In  the  present  case  it  was  in  evidence  that  the  title  to 
the  premises  had  been  decided  adversely  to  the  defeiidant 
in  the  superior  court  (which  judgment  on  appeal  here  was 
affirmed,)  and  that  the  entry  was  made  by  the  defendant 
after  such  adverse  decision  below  and  pending  the  appeal 
to  this  Court.  In  the  face  of  an  adverse  decision  in  the 
superior  court,  the  defendant  had  no  right  to  take  the  law 
into  his  own  hands  and  make  an  entry  on  the  land  in  con- 
troversy. The  defendant  introduced  no  evidence  even  of 
his  belief  of  his  right  to  enter.  However  reasonable  or 
unreasonable  might  be  his  grounds  for  a  belief  that  the 
superior  court  was  in  error  in  adjudging  the  title  to  the 
premises   against  him,  he  bad  no   reasonable  ground  of  a 
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belief  that  he  had  a  "  right  to  enter  "  after  such  judgment, 
until  reversed. 

There  being  no  evidence  of  reasonable  ground  for  such 
belief,  "  the  court  properly  instructed  the  jury  in  sub- 
stance, that  if  they  believed  the  evidence  the  defendant 
•was  guilty."     State  v.  Fisher,  109  N.  C,  817. 

No  Error. 


STATE  V.  SOFRONIA  HUNTER. 

Indictment  for  Beleasing  Impounded  Cattle — Stock  Law, 

While  Section  2816  authorizes  the  impounding  of  cattle  running  at 
large,  and  makes  it  a  misdemeanor  to  release  stock  so 
impounded,  yet  when  the  prosecutor  drove  defendant's  hogs 
into  an  enclosure  while  defendant  was  in  pursuit  of  them  in 
view  of  the  prosecutor  and  after  she  had  sent  a  message  to 
him  not  to  imprison  them,  as  she  was  trying  to  catch  them  ; 
Held,  defendant's  offence  was  not  within  the  meaning  and 
spirit  of  the  law,  and  the  evidence  did  not  justify  a  conviction- 

Indictment  for  releasing  impounded  stock,  tried  before 
-Coble,  e/.,  and  a  jury,  at  the  September  Term,  1895,  pf 
"Wake  Superior  Court,  on  appeal  from  the  judgment  ren- 
dered against  the  defendant  in  the  court  of  ajustice  of  the 
peace. 

There  was  evidence  showing  that  certain  hogs,  the 
property  of  the  defendant,  Sofronia  Hunter,  escaped  from 
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the  enclosure  or  pen  in  which  they  were  confined,  without 
the  knowledge  of  the  defendant,  and  when  the  defendant 
discovered  it,  she,  with  the  assistance  of  two  other  women,, 
who  were  at  her  house  at  the  time,  endeavored  to  get  theni- 
back  into  the  pen,  but  failing  to  do  so,  they  kept  watch 
over  them,  and  when  the  hogs  started  off  from  the  house 
the  defendant  and  the  other  women  went  immediately  in 
pursuit  of  them  ;  and  that  the  hogs  went  into  a  marsh,, 
and  the  defendant  being  unable  to  follow  them,  went  to 
the  house  of  a  neighbor  who  had  planted  corn,  and  noti- 
fied him  that  the  hogs  had  broken  out  and  she  was  doing 
all  she  could  to  get  them  back  to  the  pen  ;  that  the  hogs^ 
went  through  the  marsh,  leaving  the  defendant  on  the 
opposite  side,  and  defendant,  when  she  saw  that  they  had 
passed  through  the  marsh,  started  arouud  the  marsh  after 
them,  and  being  some  distance  off,  but  in  plain  view  of  the 
prosecutor,  saw  him  and  another  man  going  towards  the 
hogs,  and,  after  reaching  them,  attempted  to  toll  and  drive 
them.  At  this  time  a  neighbor  of  the  defendant  came  up 
on  horseback,  and  defendant  requested  him  to  ride  on  and 
tell  the  prosecutor  that  she  was  after  the  hogs,  and  ask  him 
not  to  put  them  up ;  that  the  messenger  reached  the  lot 
of  prosecutor  about  the  timehe  was  putting  the  hogs  up; 
there  being  evidence  tending  to  show  that  he  reached  the 
place  before  any  of  the  hogs  were  fastened  up,  and  when 
only  one  had  been  gotten  in  the  lot;  and  that  prosecutor 
was  notified  not  to  put  the  hogs  up,  as  the  defendant  was- 
in  pursuit  of  them  ;  that  before  the  hogs  could  be  confined 
within  an  inner  enclosure,  defendant  arrived  and  drove 
two  of  the  hogs  from  the  lot,  but  could  not  get  them 
away  ;  that  the  others  broke  out  of  the  enclosure  that  after- 
noon, but  did  not  go  off,  and  prosecutor  again  put  them 
up  that  evening,  and  kept  them  until  he  was  directed  by 
the  owner  of  the  land  to  release  them  without  charge. 
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Upon  this  evidence  defendant  iueisted  that  the  stock  was 
not  ^^  running  at  large,"  in  the  sense  used  by  the  statute, 
at  the  time  of  the  taking  np,  and  that  the  taking  up  was 
not  a  legal  impounding,  and  that  therefore  the  releasing 
was  not  unlawful. 

The  Attorney  General,  for  the  State. 

Messrs.  Argo  &  Snow,  for  defendant  (appellant). 

Fairoloth,  C.  J. :  The  defendant  is  indicted  for  releas- 
ing impounded  stock  under  The  Code,  Sec.  2819.  It  is  a 
misdemeanor  to  allow  stock  to  go  at  large  in  stock-law 
territory.  Code,  Sec.  2811.  Stock  found  at  large  maybe 
impounded.  Code,  Sec.  2816.  It  is  a  misdemeanor  to 
release  impounded  stock.  Code,  Sec.  2819.  Assuming 
the  evidence  to  be  as  it  appears  in  the  printed  record,  we 
are  of  opinion  that  the  defendant  is  not  guilty.  We  see 
no  error  in  the  judge's  charge  in  a  case  for  the  jury,  but 
we  put  our  decision  on  the  principle  that  the  evidence  is 
not  suflBcient  to  authorize  a  conviction.  We  think  the 
evidence  fails  to  show  a  case  falling  within  the  meaning 
and  spirit  of  the  law.  The  defendant  was  in  earnest  pur- 
suit of  her  hogs,  and  the  prosecutor  was  diligent  in  endeav- 

• 

oring  to  capture  and  impound  the  same,  although  the 
defendant  was  in  "  his"  plain  view  in  pursuit,  and  although 
he  was  notified  by  a  messenger  from  the  defendant  not  to 
put  them  up,  as  she  was  in  pursuit  of  them.  It  is  not  to  be 
understood,  however,  from  this  opinion  that  stock  running 
at  large,  without  the  knowledge,  or  consent  of  the  owner, 
is  not  subject  to  be  impounded  and  dealt  with  as  provided 
by  the  Statute.  •   Let  this  be  certified. 

Reversed. 
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STATE  V.  MOSES  GREGORY. 

Peace    Warrant — Appeal. 

There  is  no  appeal  in  peace  warrant  proceedings  from  the  justice 
of  the  peace  to  the  superior  court. 

Pbooeedinos,  on  a  peace  warrant,  heard  before  Starhuck, 
c/.,  at  February  Term,  1896,  of  Duplin  Superior  Court. 

The  Attorney  General^  for  the  State. 
No  counsel,  eontra. 

FuBGHEB,  J. :  This  is  a  proceeding  in  a  peace  warrant 
bjefore  a  justice  of  the  peace.  The  justice  of  the  peace, 
finding  sufficient  cause,  adjudged  and  required  defendant 
to  enter  into  bond  to  keep  the  peace,  and  from  this  judg- 
naent  defepdant  appealed  to  the  wjperior  court.  In  the 
fiup/erior  court,  defendant  moved  to  quash  the  proceeding 
for  wcknt  of  BuflQicient  averment  in  the  affidavit  upon  which 
th^  warrant  was  issued.  And  the  State  moved  to  dismiss 
defendant's  appeal  for  the  reason  that  no  appeal  lies  in  a 
proceeding  of  this  kind.  The  court  refused  the  motion  of 
defendant,  allowed  the  motion  of  the  State  and  dismissed 
tbe  defendant's  appeal. 

In  this  there  was  no  error.  It  has  been  more  than  once 
held  in  this  Court  that  no  appeal  lies  from  a  justice  of  the 
peace  to  the  superior  court  from  his  judgment  upon  a  peace 
warrant.  State  v.  Walker,  94  N.  C,  857 ;  State  v.  Lyon, 
93  N.  C,  575. 

No  Error. 
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STATE  V.  NATHANIEL  BUIJTING. 

Forra  of  Indictment  for  Perjury. 

An  indictment  for  perjury  must  charge  that  it  was  done  feloni- 
ously. 

Indictment  for  perjury,  tried  before  Graham^  «/.,  at 
October  Term,  1895,  of  Sampson  Superior  Court. 

The  Attorney  General  and  Messrs,  Shepherd  <&  Bushee^ 
for  the  State. 

Messrs.  F.  R.  Cooper  and  John  D.  Kerr^  for  the 
defendant  (appellant). 

Faircloth,  C.  J.  :  The  defendant  was  indicted  and  con- 
victed of  the  crime  of  perjury.  A  motion  in  arrest  of 
judgment,  because  the  indictment  failed  to  charge  that  it 
was  committed  ^"^ feloniously^^  was  overruled  and  the 
defendant  appealed.  This  question  has  been  so  often 
decided  that  it  requires  no  further  discussion.  State  v. 
Purdie,  67  N.  C,  25 ;  State  v.  SUdmore,  109  N.  C,  795  ; 
State  v.  Bryan  ^  112  N.  C,  848;  State  v.  Caldioell^  Ibid.j 
854 ;  State  v.   Wilson,  116  N.  C,  979 ;  State  v.  Snow,  117 

N.  C,  774. 

Reversed. 
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STATE  V.  M.  H.  HOLMES. 

Assault  and  Battery — Excessive  Punishment — Resisting 

Special  Police  Officer, 

1.  An  act  authorizing  the  mayor  of  a  town    **to  appoint  spe- 

cial policemen  for  the  protection  of  property  and  the  preser- 
vation  of  the  peace '^  does  not  give  the  mayor  power  to 
appoint  policemen  generally  and  for  an  indefinite  time,  but 
only  to  place  on  duty,  at  extraordinary  times  and  on  unusual 
occurrences  and  occasions,  special  policemen  to  aid  the 
regular  policemen  to  meet  the  extraordinary  needs  of  such 
occasions. 

2.  Where  one  was  indicted  for  simple  assault  and  battery  up6n 

one  who,  at  some  time  previous,  had  been  appointed  a  spe- 
cial policeman,  and  was  acting  as  such  at  the  time  of  the 
assault,  but  there  was  no  evidence  to  show  that  there  were 
any  unusual  circumstances  requiring  his  appointment,  the 
infliction  of  a  punishment  of  six  months^  imprisonment  in 
the  county  jail  was  excessive  and  unwarranted,  the  assault 
being  a  simple  one  and  not  the  aggravated  offence  of  resist- 
ance to  a  public  officer. 

Indictment  for  assault  upon  a  special  policeman  of  the 
town  of  Clinton,  while  in  the  lawful  discharge  of  his  duty. 
The  defendant  was  convicted  and  sentenced  to  imprison- 
ment in  the  county  jail  for  six  months,  and  appealed. 

The  Attorney  General^  Messrs,   Henry  E,   Faison   and 
Shepherd  &  Bushee^  for  the  State. 
No  counsel,  contra, 

Montgomery,  J.:  Theindictment  charges  the  defendant 

with  a  simple  assault  and  battery  upon  one  Killett,  and 

that  the  latter  was   a  special  policeman   of  the  town  of 

Clinton,  and  in  the  discharge  of  his  duty  at  the  time  of  the 

assault.     He  was  convicted  by  the  jury  and  sentenced  by 
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the  court  to  imprisonment  for  six  months  in  the  connty 
jail.  We  presume  that  this  sentence  was  under  the  Act 
of  1889,  Ch.  61,  which  is  an  act  to  punish  resistance  to  a 
public  officer,  and  to  make  such  resistance  a  misdemeanor, 
without  limiting  the  punishment.  The  State  relied  on 
Section  3,  Ch.  90,  Acts  1883,  with  the  testimony  of  Killett 
and  the  mayor,  to  show  that  Killett  was  a  constable  of  the 
town  at  the  time  of  the  alleged  assault.  The  Section  of 
the  Act  of  1883  referred  to  reads  as  follows  :  "  The  mayor 
of  said  town  shall  have  the  right  to  appoint  special  police- 
men for  the  protection  of  property  and  the  preservation  of 
the  peace."  This  language  cannot  be  construed  to  mean 
that  the  mayor  had  the  power  to  appoint  policemen  gen- 
erally, the  appointment  to  be  indefinite  as  to  the  duration 
of  time,  in  addition  to  the  proper  number  of  policemen 
employed  and  appointed  by  the  regular  town  authorities. 
It  must  mean  that  the  mayor's  power  extends  only  to  the 
placing  on  duty,  at  extraordinary  times  and  on  unusual 
occurrences  and  occasions,  a  special  police  force  in  addition 
to  the  regular  force,  in  order  that  the  needs  of  such  unusual 
times  and  occasions  may  be  fully  met. 

The  testimony  in  this  case  shows  neither  such  occcasion 
nor  such  need,  nor  such  appointment  by  the  mayor.  The 
verdict  cannot  stand,  and  the  case  will  be  sent  back  for  a 
reformation  of  the  judgment  in  respect  to  the  punishment 
imposed  by  the  judge,  it  being  beyond  his  power  to  inflict 
for  a  simple  assault  arid  battery  ;  for  the  reason  that,  upon 
a  trial  for  a  simple  assault,  the  principles  of  the  law  which 
apply  in  cases  of  resistance  to  public  officers  are  not  the 
same  as  those  which  apply  to  a  simple  assault  and  battery, 
for  which  the  defendant  in  this  case  is  indicted.  The 
defendant  is  entitled  to  a  new  trial. 

New  Trial. 
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STATE  V.  U.  M.  COLLINS. 

Witnesses — Husband  and  Wife —  Testimony — Instructions . 

On  the  trial  of  a  crimiDal  action  against  a  huBband,  in  which  he 
and  his  wife  were  witnesses  on  his  behalf,  it  was  error  to 
instruct  the  jury  that,  because  of  such  relationship  and 
the  witnesses^  interest  in  the  result  of  the  action,  the  jury 
should  carefully  scrutinize  the  testimony  and  receive  it  with 
grains  of  allowance,  without  adding  that,  if  the  jury  belieyed 
the  testimony  of  the  witnesses,  they  were  entitled  to  full 
credit,  notwithstanding  their  relationship  and  interest. 

Indictment  for  laboeny,  tried  before  Graham^  «/.,  and 
a  jury,  at  Fall  Term,  1895,  of  Onslow  Superior  Court. 
The  defendant  was  convicted  and  appealed.  The  facts  nee- 
essary  to  an  understanding  of  the  decision  of  the  Court  are 
set  out  in  the  opinion  of  Associate  Justice  Montgomery. 

The  Attorney  General^  for  the  State. 

Mr.  W.  D.  McTver^  for  defendant  (appellant). 

Montgomery,  J.:  In  the  trial  below  the  defendant  and 
his  wife  were  introduced  as  witnesses  for  himself.  In  ref- 
erence to  the  weight  of  their  testimony,  the  court  told  the 
jury  that  it  was  their  duty  "  to  scrutinize  carefully  the 
evidence  of  the  defendant  and  his  wife,  and  on  account  of 
their  interest  in  the  event  of  the  action  should  receive  their 
testimony  with  grains  of  allowance."  The  defendant 
entered  an  exception  to  this  instruction,  and  we  are  of 
the  opinion  that  the  exception  was  well  taken.  The 
language  used  was  in  effect  a  charge  to  the  jury  that, 
even  though  they  might  believe  the  witnesses  to  be  honest 
and  the  testimony  to  be  true,  yet  that  somehow  or  other, 
the  testimony  was  still  suspicious  and  not  entitled  to  their 
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full  confidence.  His  Honor  should  have  said  to  the  jury, 
in  addition,  that  if,  after  a  careful  scrutiny  of  their  testi- 
mony because  of  their  interest,  they  yet  believed  the  same 
to  be  true,  the  witnesses  would  be  entitled  to  as  full  credit 
as  other  witnesses.  In  State  v.  Byers^  100  N.  C,  512, 
where  the  prisoner  and  his  near  relations  went  on  the 
stand  as  witnesses,  the  court  directed  the  jury  "  to  scrutin- 
ize their  testimony  carefully  because  of  their  interest 
in  the  result;  but  notwithstanding  such  interest  the  jury 
might  believe  all  they  said,  or  part  of  it,  or  none  of  it, 
according  to  the  conviction  produced  upon  their  minds  of 
its  truthfulness.  This  Court  approved  the  charge.  The 
same  matter  is  discussed  and  decided  in  the  same  manner 
in  State  v.  Holloway^  117  N.  C,  730.  Several  other 
exceptions  were  taken  to  the  charge,  but  as  defendant  is 
entitled  to  a  new  trial  for  the  error  already  pointed  out, 
and  as  the  same  questions  may  not  arise  on  the  next  trial, 
we  will  not  pass  upon  them. 

New  Trial. 


STATE  V,  STEPHEN  MAY. 

Appeal — Defective  Transcript  of  the  Record — Dismissal — 

Practice, 


Where  an  insufficient  record  on  appeal  is  sent  to  this  Court,  the 
appeal  will  be  dismissed,  unless  it  appears  that  the  appellant 
is  guilty  of  no  laches^  or  unless  a  serious  question  is  pre- 
sented. 
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Indictment  for  barn-burning,  tried  before  Graham^  «/., 
and  a  jury,  at  January,  1895,  Special  Term  of  Lenoir 
Superior  Court.  The  defendant  was  convicted  and  appealed 
from  a  refusal  of  his  motion  in  arrest  of  judgment  for  defects 
in  bill  of  indictment. 

The  Attorney  General^  for  the  State. 
No  counsel,  contra. 

Clark,  J.  :  The  transcript  fails  to  show  that  the  court 
was  held  by  a  judge  at  the  time  and  place  required  by  law  ; 
that  a  grand  jury  was  drawn,  sworn  and  charged,  and  pre- 
sented the  indictment,  and  there  are  other  defects.  It  is 
the  duty  of  the  appellant  to  have  the  record  sent  up,  and 
when  it  is  in  such  condition  as  above  stated  usually  the 
Court  will  dismiss  the  appeal,  unless  it  is  shown  that  the 
appellant  was  guilty  of  no  laches^  otherwise  the  appellant 
could  always  procure  six  months'  delay  by  simply  failing  to 
have  a  suflScient  record  sent  up.  State  v.  McDowell^  93 
N.  C,  541 ;  State  v.  Johnston^  Ih.^  559.  The  Court  has  • 
sometimes  not  dismissed  in  such  case,  but  never  unless  a 
serious  question  is  presented,  as  in  State  v.  Farrar^  103 
N.  C,  411,  and  cases  cited.  But  in  the  present  case  the 
only  exception  is  for  refusal  to  arrest  the  judgment  on  the 
allegation  of  a  defect  in  the  indictment,  and  on  inspection 
there  is  no  defect.  The  Code^  Sec.  985,  (Sub  Sec.  6,)  has 
been  amended  by  the  Act  of  1885,  Cb.  ^^^  repealing  that 
part  requiring  an  allegation  of  intent.  State  v.  Rogers^  94 
N.  C,  860. 

Appeal  Dismissed. 
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STATE  V.  J.  WYNNE,  et  al. 

Indictment  Under  Section  991  of  The  Code — Public  Offi- 
cer—  Unlawfully  Receiving  Compensation — Special  Con- 
stable— Justice  of  the  Peace. 

1.  An  allegation  in  an  indictment  against  a  pablio  oiBeer  for 

unlawfully  receiving  compensation  for  the  performance  of 
his  duty  that  defendant  '^did  receive  and  consent  to  receive'* 
such  compensation,  is  sufficient  and  is  not  defective  because 
of  the  use  of  **and  ^^  instead  of  ''or^^  as  used  in  the  statute. 
(Section  991  of  The  Code.) 

2.  One  who  undertakes  to  exercise,  and  does  exercise  the  duties  of 

an  officer  and  receives  the  emoluments  thereof,  though  his 
appointment  is  irregular  or  defective  and  his  title  defeasible, 
is  bound  to  perform  all  its  duties  and  is  liable  for  malfeasance. 

8.  A  justice  of  the  peace  may,  under  Section  645  of  T^e  Code,  '*  in 
extraordinary  cases, ^^  appoint  any  one,  not  a  party,  to  exe- 
cute his  mandate,  and  his  decision  is  conclusive  as  to  when 
such  **  extraordinary  cases  ^^  arise  for  the  exercise  of  sueh 
power. 

Indictment,  under  Section  991  of  The  Code^  tried  before 
Hokcy  e/.,  and  a  jury,  at  October  Term,  1895,  of  Robeson 
Superior  Court.  The  defendants  were  convicted  of  receiv- 
ing two  dollars  for  releasing  two  offenders,  who  had  been 
arrested  on  the  warrant  of  a  justice  of  the  peace,  by  the 
defendants  as  special  constables.  Defendants  appealed 
from  the  judgment  of  the  court  sentencing  them  to  an 
imprisonment  in  State  Penitentiary  for  five  years. 

The  Attorney  General^  tor  the  State. 
Messrs,  French  <&  Norment  and  Shepherd  ds  Busbee^  for 
defendants  (appellants). 

Faircloth,  C.  J. :  The  defendant  Wynne  was  indicted, 
under  The  Code^  Section  991,  for  unlawfully  receiving  and 
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consenting  to  receive  money  for  an  illegal  purpose,  to-wit, 
to  discharge  a  prisoner  then  in  his  custody  for  a  crime 
committed,  said  Wynne  being  then  a  special  constable  duly 
appointed  under  the  law  of  the  State ;  and  the  defendant 
Oxendine  is  indicted  for  being  present,  aiding  and  abetting 
the  unlawful  act  of  the  defendant  Wynne.  The  defend- 
ants were  convicted  and  appealed.  The  defendants  con- 
tend that  the  indictment  was  insufficient  because  it  uses 
the  words  "did  receive  and  consent  to  receive,"  whereas 
the  Bjet  (Section  991)  uses  the  words  "  receive  ar  consent  to 
receive."  Receiving  necessarily  implies  consenting  to 
receive,  and  the  Court  has  held  that  the  indictment,  in 
form  like  the  present,  was  sufficient,  and  the  reasons  given 
in  full.  State  v.  Van  Doran,  109  N.  C,  864.  The  defend- 
ant also  insists  that  a  constable  specially  deputized  was 
not  an  officer  within  the  terms  and  meaning  of  the  statute. 
It  is  not  necessary  for  us  to  enter  into  the  qnestion  of  the 
regularity  of  defendant's  appointment  and  whether  he  was 
in  office  or  not,  for  the  reason  that  he  undertook  and  exer- 
cised the  duty  of  an  officer,  and  is  therefore  entitled  to  its 
emoluments  and  liable  to  the  penalties  attaching  to  a  fail- 
ure to  discharge  the  duties  of  such  office.  This  has  long 
since  been  settled  in  a  case  in  which  Ruffin,  C.  J.,  used 
the  following  explicit  language:  "A  person  who  under- 
takes an  office  and  is  in  office,  though  he  might  not  have 
been  dnly  appointed  and  therefore  may  have  a  defeasible 
title,  or  not  have  been  compelled  to  serve  therein,  is  yet, 
from  the  possession  of  its  authorities  and  the  enjoyment  of 
its  emoluments,  bound  to  perform  all  the  duties,  and  liable 
for  their  omission,  in  the  same  manner  as  if  the  appoint- 
ment were  strictly  legal  and  his  right  perfect."  State  v. 
McEntyre^  3  Ired.,  171. 

It  is  not  denied  that  the  defendant  received  the  warrant 
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and  arrested  the  defendants  and  had  them  in  his  castody 
and  discharged  them  for  a  consideration. 

A  justice  of  the  peace,  under  The  Code^  Sec.  645,  may 
"in  extraordinary  cases"  appoint  any  one,  not  being  a 
party,  to  execute  his  mandate,  and  his  decision  is  conclu- 
sive as  to  when  such  cases  arise.  State  v.  Dula^  100  N.  C, 
428.  The  charge  of  the  court  fully  covered  the  con- 
tentions made  on    the  trial,  and  there  was   no  exception 

to  it. 

No  Error. 


STATE  V.  WILLIAM  L.  OSTWALT. 

Bastardy     Proceedings — Appeal   by   State   in    Criminal 
A ctions — Autrefois   Acquit — Constitution. 

1.  A  preceeding  under  the  existlDg  statutes  upon  the  subject  of 

bastardy  is  a  criminal  action  of  which  a  justice  of  the  peace 
has  jurisdiction. 

2.  Being  a  criminal  action,  the  defendant  cannot,  under  the  Con- 

stitution, be  twice  put  in  jeopardy,  and  an  acquittal  by  a 
justice  of  the  peace  is  final  and  conclusive,  and  unreviewa- 
ble upon  the  appeal  of  the  State  or  prosecutrix. 

8.  The  clause  in  Section  82,  The  Code,  allowing  an  appeal  by  the 
'*  affiant  or  the  woman  ^^  is  unconstitutional. 

4.  Oases  in  which  the  State  can  appeal  in  criminal  actions  pointed 
out  by  AvKRY,  J. 
Clark,  J.,  dissents. 

Proceeding  in  bastardy,  commenced  before  a  justice  of 
the  peace,  charging  the  defendant  with  being  the  father  of 
her  unborn  bastard  child.  The  defendant  was  acquitted, 
and  the  prosecutrix  appealed  to  the  Superior  Court. 

This  case,  on  appeal,  came  on  for  trial  at  August  Term, 
1895,  of  Iredell  Superior  Court,  before  his  Honor,  JTw- 
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woodj  J.y  and  a  jury.  In  said  court  the  defendant  entered 
the  plea  of  former  acquittal  and  not  guilty.  The  follow- 
ing issues  were  submitted  to  the  jury  by  the  court: 

"  1.  Is  the  prosecutrix  bound  by  a  former  acquittal,  upon 
a  trial  before  a  justice  of  the  peace  %     Answer,  '  No.' 

"2.  Is  the  defendant  the  father  of  the  bastard  child  of 
the  prosecutrix  ?     Answer,  '  Yes.'  " 

Defendant  was  convicted,  and  appealed. 

Defendant   excepted   to   the  overruling  of  his  plea   of 
former  acquittal. 

The  Attorney  General^  for  the  State. 

Mr,  L.  C.  Caldwell^  for  defendant  (appellant). 

Avery,  J.:  In  the  Act  of  1879,  Oh.  92,  Sec.  2,  {The 
Code^  Sec.  35,)  it  was  provided  that  "  when  the  issue  of 
paternity  shall  be  found  against  the  putative  father,  or 
when  he  admits  the  paternity,  he  shall  be  fined  by  the 
judge  or  justice  not  exceeding  ten  dollars,  which  shall  go 
to  the  school  fund  of  the  county."  In  the  same  section  it 
was  provided  further  that  "  the  court  shall  make  an  allow- 
ance to  the  woman  not  exceeding  the  sum  of  fifty  dollars, 
to  be  paid  in  such  installments  as  the  judge  or  justice  shall 
see  fit,"  &c.  This  provision  was  first  enacted  in  the  chap- 
ter of  the  Acts  of  1879  which  was  passed  for  the  purpose, 
as  appears  upon  its  face,  of  enlarging  the  criminal  juris- 
diction of  justices  of  the  peace  (under  the  Constitution, 
Art.  IV.,  Sec.  27)  by  limiting  the  punishment  so  that  it 
could  not  exceed  a  fine  of  fifty  dollars  or  imprisonment  for 
thirty  days.  After  the  passage  of  the  Act,  however,  the 
attention  of  this  Court  had  never  been  called  to  the 
fact  that  a  fine  was  imposed  by  this  statute  until  the  argu- 
ment of  the  case  of  State  v.  Burton^  113  N.  0.,  655.  The 
Court  agreed  to  rest  the  decision  in  that  case  upon   other 
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gronndB,  but  the  Justice  who  delivered  the  opinion  of  the 
Court  discuBsed  the  question,  and  expressed  for  himself 
the  opinion  that  the  Act  of  1879  had  made  bastardy  a 
criminal  offence,  cognizable  originally  before  a  justice  of 
the  peace.  At  the  next  succeeding  term  the  Court  held, 
in  Myers  v.  Stafford^  114  N.  C,  234,  (Justice  McRae 
delivering  the  opinion  and  Justice  Clark  dissenting),  that 
section  35  of  The  Code  made  bastardy  a  petty  misdemeanor, 
and  consequently  that  the  county  commissioners  were 
not  liable  for  damages  for  putting  a  defendant  con  victeii 
of  that  oiFence  to  work  on  the  public  roads  until  the  fine 
and  costs  should  be  paid.  At  the  next  term  the  rulitig  of 
the  Court  that  the  proceeding  was  a  criminal  action  was 
affirmed  (in  State  v.  Parsons^  115  N.  C,  730,)  and  it  was 
held  by  an  undivided  Court  that,  where  there  was  a  ver- 
dict of  guilty^  the  defendant  must  be  discharged  from 
custody,  and  relieved  of  all  liability  as  to  the  fine  of  ten 
dollars  and  the  costs,  upon  remaining  in  jail  for  the  requi- 
site time  and  taking  the  prescribed  oath.  But  it  was  held 
in  those  cases  that  the  allowance  of  fiftv  dollars,  while  the 
making  of  it  was  contingent  upon  a  finding  that  the  defend- 
ant was  the  father — as  was  the  imposition  of  the  fine — 
was  still,  like  the  old  allowance,  imposed  under  that  part 
of  the  Act  passed  by  the  Legislature  in  the  exercise  of  its 
power  to  enact  police  regulations,  but  that,  as  the  Act 
made  the  allowance  payable  to  the  mother,  she  became, 
in  contemplation  of  law,  a  creditor  of  the  defendant,  and 
could,  under  Section  2948  of  The  Code^  suggest  fraud  and 
contest  the  defendant's  right  to  discharge,  as  an  insolvent, 
from  its  payment. 

In  State  v.  Wynne^  116  N.  C,  981,  the  Court,  as  now 
constituted,  held,  without  a  dissent,  that  bastardy  was  a 
criminal  offence  complete  on  the  begetting  of  the  child, 
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and  was  within  the  exclnsive  jurisdiction   of  a  justice  of 
the  peace  for  twelve  months  thereafter. 

We  are  now  urged  to  overrule  all  of  those  adjudications 
made  upon  full  consideration  of  the  question  by  two 
courts — the  majority  of  the  members  of  which  were  differ- 
ently constituted — and  declare  that  the  imposition  of  a 
pecuniary  fine  as  a  punishment  for  a  violation  of  law  does 
not,  ipso  facto^  create  a  criminal  offence.  This  persistent 
effort  on  the  part  of  counsel  to  overturn  the  former  rulings 
of  the  Court  makes  it  necessary  to  again  adduce  the  author- 
ities upon  which  they  were  founded. 

The  Constitution  of  1868,  as  amended  in  1875,  (Art.  I.> 
Sec.  13.,  and  Art.  IV.,  Sec.  27,)  had  authorized  the  Legis- 
lature to  provide  for  the  trial  of  petty  misdemeanors  with- 
out the  intervention  of  a  jury,  and  the  boundary  line  of  a 
justice's  jurisdiction  should  depend  upon  the  punishment, 
prescribed  by  statute.  It  must  be  inferred  that,  when  the 
Legislature  associated  bastardy  with  a  number  of  misde- 
meanors, the  punishment  whereof  in  the  same  act  was 
reduced  so  as  to  make  them  cognizable  before  a  justice,  it 
was  not  accidental,  but  with  a  purpose  to  constitute  it  a 
criminal  offence,  that  for  the  first  time  it  was  made  punish- 
able by  a  fine  of  ten  dollars.  But  not  only  do  the  cir- 
cumstances indicate  an  actual  intention  on  the  part  of  the 
Legislature  to  create  a  criminal  intention,  but  the  apt 
words  used,^a?m  termini^  can  be  construed  to  mean  nothing 
else.  Was  the  construction  of  the  Act  of  1879,  in  the  three 
recent  decisions  of  this  Court,  erroneous,  as  it  is  now  con- 
tended it  was? 

It  is  familiar  learning  that  words  in  a  statute  must  be 
construed  according  to  their  technical  meaning,  unless  a 
contrary  intent  is  apparent  upon  the  face  of  the  act. 
Under  this  rule  what  must  be  the  interpretation  of  the 
provision,  that  on  the  admission  that  the  defendant  is  the 
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father,  or  the  finding  of  the  issue  of  paternity,  *'  he  shall 
be  fined  by  the  judge  or  justice  of  the  peace  not  exceed- 
ing ten  dollars,  which  shall  go  to  the  school  fund  of  the 
county  ?"  "A  crime  is  an  act  made  punishable  by  law." 
Broom's  P.  of  Law,  Sec.  162;  1  Wharton's  Cr.  Law,  Sec. 
14,  and  note.  "A  crime,"  says  Bishop,  *'  is  any  wrong 
which  the  government  deems  injurious  to  the  public  at 
large  and  punishes  through  a  judicial  proceeding  in  its 
own  name."     1  Bishop  Cr.  Law,  Sec.  32. 

Under  the  Constitution  of  North  Carolina  the  death  pen- 
alty can  be  inflicted  in  four  cases  only,  all  other  capital 
punishment  being  forbidden.  The  Legislature  is  empow- 
ered to  prescribe  as  a  punishment  for  all  other  criminal 
oflfences  either  a  fine  or  imprisonment  (with  or  without 
hard  labor)  or  both. 

When  an  act  afl'ecting  the  public  is  forbidden  by  stat- 
ute, says  Bishop,  "  the  doing  of  it  is  indictable  at  common- 
law."  State  V.  Parker,  91  N.  C,  650;  2  Arch.  C. 
L.,  2;  2  Hawks.  P.  C,  Ch.  25,  Sec.  54;  1  Bishop  Cr.  L, 
Section  237.  If  a  crime  is  a  wrong  or  an  act  punish- 
able by  law  in  a  proceeding  conducted  in  the  name  of  the 
State,  it  would  seem  that  there  can  be  no  controversy  about 
the  fact  that  this  proceeding,  conducted  in  the  name  of 
the  State,  in  order  to  carry  out  a  police  regulation,  became 
a  crime  when  made  punishable  by  law  by  fine  appropri- 
ated to  the  school  fund,  as  are  all  other  fines  imposed  on 
conviction  for  crime.  It  seems  never  before  to  have  been 
doubted  that  the  Legislature  creates  a  criminal  offence  when- 
ever it  prescribes  that  a  certain  act  shall  be  punishable 
either  by  fine  or  imprisonment,  or  forbids  it  generally,  and 
by  implication  empowers  the  courts  to  impose  either  fine 
or  imprisonment,  as  is  the  case  where  the  law  simply 
declares  that  a  certain  act  shall  be  deemed  a  misdemeanor, 
without   providing   how   it   is  to   be   punished.     State   v. 
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Batch,  116  N.  C,  1003 ;  State  v.  Hawkins,  77  N.  C,  494 ; 
1  Bishop  Cr.  Law,  Sec.  940. 

"  A  fine  (says  Lord  Coke,  1  Coke  on  Lit.,  126b)  signi- 
fieth  a  pecuniary  punishment  for  an  offence  or  contempt 
committed,  imposed  by  the  judgment  of  a  court."  7  Am. 
&  Eng.  Enc,  991.  If  a  fine  is  either  a  punishment  for  a 
criminal  offence  or  a  contempt,  there  being  no  pretense- 
that  begetting  a  bastard  is  a  contempt,  it  must  be  a  crin>- 
inal  offence. 

The  Scotch  definition  of  a  criminal  offence,  which  was 
founded  upon  principles  identical  with  the  common-law, 
declared  an  act  made  punishable  by  law,  either  by  corpo- 
ral punishment  or  pecuniary  mulct,  to  be  a  crime. 
McKenzie  Cr.  Law,  3. 

The  Act  of  1791,  Potter's  Hevisal,  p.  14,  Sec.  10,  and 
all  subsequent  enactments,  contain  substantially  the  same 
provision  as  is  still  contained  in  Section  32  of  The  Code, 
that  the  father,  upon  the  finding  of  the  issue  of  paternity 
against  him,  *'  should  stand  charged  with  the  maintenance 
of  the  child,  as  the  court  may  order,  and  shall  give  bond, 
&c."  Haywood's  Manual,  p.  446  ;  Act  of  1814,  Ch.  870, 
871  ;  2  Potter's  Revisal,  p.  304  ;  1  Revised  Stat.,  Ch.  12^ 
Sec.  4 ;  Revised  Code,  Ch.  12,  Sec.  4;  Battle's  Rev.,  Ch. 
9,  Sec.  4. 

The  Act  of  1879,  which  is  embodied  in  Section  35  oi  The 
Code,  is  in  direct  conflict  with  the  language  quoted  from 
Section  32,  in  providing  that  *'  the  court  shall  make  an 
allowance  to  the  woman,  not  exceeding  the  sum  of  fifty 
dollars,  to  be  paid  in  such  installments  as  the  judge  or  jus- 
tice shall  see  fit^  and  shall  give  bond,  &c,"  instead  of 
standing  chargeable  to  the  county  as  to  amount  as  well  as 
date  of  payment,  as  the  court  might  determine.  Clearly 
the  effect  of  the  passage  of  the  Act  of  1879  was,  until  Th& 
Code  took  effect  in  1883,  to  repeal  this  portion  of  the  old 
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Revised  Code  as  compiled  in  Battle's  Revisal.     Either  the 
court  had  the  power  to  make  an  unlimited   allowance   or 
one  limited  to  $50.     It  is  manifest  that  the  commissioners 
inadvertently  brought  forward  and  the  Legislature  inad- 
vertently  enacted  in  The  Code  provisions  apparently  con- 
flicting.    In  the  same  way  the  later  provision  of  The  Cod^^ 
{Section  35,)  in  making  bastardy  a  criminal  ofl'ence,  deprives 
the  State  of  the  right  of  appeal  from  a  verdict  of  not  guilty. 
**  The    pre-existing    law    and    practice,    recognized    and 
enforced  in  numerous  adjudications,"   said   the  Court   in 
State  V.  Powell,  86  N.  C,  640,  "  had  settled  the  principle 
that,  when  a  party  charged  with  any  offence  before   a  tri- 
bunal of  competent  jurisdiction  has  been  tried  and  acquit- 
ted, the  result  is  final  and  conclusive,  and  no  appeal    is 
allowed  the  Sta^-e  to  correct  any  errors  committed  by  the 
court,  and  this  has  been  uniformly  maintained  since  the 
adoption  of  the  new  Constitution,  as  before.  State  v.  Jones^ 
1   Murphy,  257 ;  State  v.  Taylor,  1  Hawks.,  462 ;  State  v. 
Martin,  3  Hawks.,  381 ;    State  v.  Credle,  63  N.  C,  506  ; 
StaU  v.   Philips,  m  ]M.  C,  646 ;  State  v.   West,  71  N.  C, 
263  ;  State  v.  Armstrong,  72  N.  C,  193.     The  right  of  the 
State  to  appeal  from  erroneous  rulings  in  the  court  below 
exists  only  where  judgment  is  given  for  the  defendant  npon 
a  demurrer  to  the  bill,  or  upon  a  special  verdict,  or  on  a 
motion  to  quash,  or  in  arrest  of  judgment.     State  v.  Lane, 
78  N.  C,  547  ;  State  v.  Swepson,  82  N.  C,  541  ;  State  v. 
Moore,  84  N.  C,  724."     The  reason  given  by  Chief  Jus- 
tice Pearson  and  Judge  Daniel  in  State  v.  Connor,  2  Dev. 
&  Bat.,  370,  and  State  v.   Pate,   Busbee,  244,  for  declar- 
ing that  the  Legislature  had  no  power  to  make  a  criminal 
offence  and  provide  for  its  trial,  without  indictment   or 
presentment,  ceased  when  power  was  given  to  the  Legisla- 
ture (Constitution,  Art.  IV.  Sec.    14)  *'  to  provide  other 
means  of  trial  for  petty  misdemeanors."     A  justice's  court 
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now  has  jurisdiction  to  try  misdemeanors,  and  the  Attor- 
ney General  frankly  conceded  that  no  appeal  on  the  part 
of  the  State  lies  from  a  finding  of  a  court  of  competent 
jurisdiction  that  a  defendant  is  not  guilty.  When  the 
Constitution  was  so  altered  as  to  permit  the  substitution  of 
the  justice  of  the  peace  as  a  trier  of  the  fact,  for  the  jury, 
as  intimated  by  Chief  Justice  Smith  in  State  v.  Powell^ 
9upra^  the  principle  was  in  no  way  changed.  In  speaking 
of  the  constitutional  provision  that  no  person  shall  be 
twice  put  in  jeopardy  of  life  or  limb,  Bishop  (1  C.  L.,  Sec. 
997 )  says:  "  We  have  seen  elsewhere  that  while  so  much 
of  a  statute  as  is  against  the  accused  is  interpreted  strictly, 
the  parts  in  his  favor  are  extended  liberally,  and  the  same 
distinction  applies  to  a  written  constitution.  Therefore 
the  constitutional  provision  now  under  consideration  should 
be  liberally  construed  as  covering  cases  within  its  reason 
while  not  within  its  words,  on  which  principle,  plainly, 
the  courts  should,  as  we  have  seen  they  generally  do,  hold 
it  applicable  to  misdemeanors,  the  same  as  to  treason  and 
felony."  Again  Bishop  says,  (1  C.  L.,  Sec.  1026,) "  A  stat- 
ute, which  by  a  device  of  an  appeal  by  the  State  under- 
takes to  authorize  the  retrial  of  one  acquitted  on  a  valid 
indictment,  is  void." 

Granting,  then,  that  the  Act  of  1879  created  a  criminal 
offence,  the  re-enactment  of  the  old  provision,  in  Section 
32  of  The  Code^  that  '*  from  the  judgment  and  finding,  the 
affiant,  the  woman,  or  the  defendant  may  appeal  to  the 
next  term  of  the  superior  court  &c.,"  would  be  void,  if  the 
principle  is  properly  stated  by  Bishop.  It  is  the  duty  of  courts 
however,  as  far  as  it  can  be  done  without  violating  a  consti- 
tutional principle,  to  reconcile  apparent  conflicts  in  two 
statutes,  and  construe  them  so  as  to  give  effect  to  both. 
Winslow  V.  Morton^  at  this  Term.  It  has  been  held  in 
State  V.  Wynne^  supra^  that  the   criminal  offence  is  within 
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the  exclusive  jurisdiction  of  a  justice  for  twelve  months 
from  the  time  the  child  is  begotten  ;  and,  if  that  was  true, 
the  justice  here  had  jurisdiction,  and  any  statute  provid- 
ing for  an  appeal  would  be  pro  tanto  void.  While  the 
defendant  on  conviction  may  be  committed  to  a  house  of 
correction  or  to  prison,  yet  when  committed  to  prison  or 
prayed  into  custody,  without  further  action  by  the  State  or 
the  complainant,  he  will  be  discharged  on  taking  the 
required  insolvent  oath.  State  v.  Burton  and  State  v. 
Wynne^  supra  ;  Myers  v.  Stafford^  113  N.  C,  234.  In 
these  cases  the  right  of  the  mother  has  been  held  to  be  an 
incidental  one  growing  out  of  conviction,  which  was  com- 
pared to  the  right  to  have  a  nuisance  abated  in  certain 
instances,  and  it  is  difficult  to  see  how  we  could  have  gone 
further,  in  the  face  of  the  prohibition  against  placing  a 
person  twice  in  jeopardy — subject  a  defendant  to  a  second 
trial.  The  utmost  length  that  this  Court  has  gone,  since 
attention  was  called  to  the  Act  of  1879,  was  when  it  was 
conceded  that,  after  conviction,  (not  after  acquitlal,)  the 
mother  acquired  the  rights  of  a  judgment  creditor,  and, 
where  she  showed  due  diligence  in  giving  notice,  could 
insist  upon  contesting  the  right  to  discharge  as  an  insolv- 
ent on  the  part  of  the  defendant,  and  might  appeal  in  apt 
time  to  vindicate  her  right.  This  privilege  can^  be  given 
her  under  the  statute  without  infringing  the  constitutional 
rights  of  the  defendant.  But  the  unfortunate  bringing 
forward  of  the  old  statute  could  not  annul  rights  acquired 
under  the  later  statute,  embodied  in  a  subsequent  section 
of  The  Code.  After  the  passage  of  the  Act  of  1879,  and 
before  the  attention  of  this  Court  was  called  to  the  fact 
that  a  fine  had  been  imposed  by  that  act,  several  cases 
came  before  this  Court,  w^hich  were  cited  in  State  v.  Burton^ 
and  have  been  considered  in  every  subsequent  opinion  in 
which  this  subject  has   been   discussed.      It   would  seem 
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needless  to  thresh  over  8U(;h  old  straw  for  the  fourth  time. 
The  fact  that  the  imposition  of  a  fine  creates  a  crimi- 
nal offence  is  none  the  less  true  because  the  court  over- 
looked  for  a  time  the  fact  that  it  had  been  done. 

For  the  reasons  given,  the  judgment  of  the  court  below 
is  reversed,  and  the  defendant  is  entitled  to  be  discharged. 

Reversed. 

Clark,  J.  (dissenting) :  Up  to  and  including  State  v. 
Edwards^  HON.  C,  511,  (in  which  the  authorities  are  col- 
lected,) the  decisions  of  this  Court  were  uniform  that  pro- 
ceedings in  bastardy  were  civil  not  criminal.  In  State  v. 
Burtoriy  113  N.  C,  655,  it  was  intimated,  but  not  decided, 
that  they  might  be  construed  to  be  criminal  actions.  This 
has  been  followed  by  Myers  v.  Stafford^  114  N.  C,  234, 
(dissenting  opinion,  p.  689,)  which  held,  by  a  divided  Court, 
that  it  was  a  criminal  action,  and  two  decisions  to  that 
effect  have  since  been  made,  but  the  constantly  increasing 
perplexity  and  difficulties  arising  from  this  construction, 
and  which  threaten  to  virtually  nullify  the  act,  warn  us 
to  return  to  the  ancient  land-marks  and  show  the  peril  of 
departing  from  them. 

For  the  first  time,  the  effect  of  the  new  departure  has 
brought  us  face  to  face  with  this  question.  The  Legisla- 
ture has  provided  {Code^  Sec.  32)  that  from  the  judgment 
and  finding  on  the  trial  before  the  justice,  *'  the  affiant,  the 
woman  or  the  defendant  may  appeal  to  the  next  term  of 
the  superior  couit  of  the  county  where  the  trial  is  to  be 
had  de  novoy  Now,  we  are  asked  to  nullify  this  express 
provision  of  the  law-making  power  upon  the  ground  that, 
this  being  a  criminal  action,  no  appeal  lies  from  the  judg- 
ment of  the  magistrate  if  in  favor  of  the  defendant.  The 
power  of  the  Legislature  to  enact  laws  cannot  be  abridged 

or  denied  except  when  their  action  is  clearly  contrary  to 
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some  provision  of  the  Constitution.  But  it  is  contended 
that  The  Code^  Section  35,  authorizing  a  fine  of  ten  dollars, 
turns  the  action  into  a  criminal  proceeding,  and  ergo  the 
express  provision.  Section  32,  giving  affiant  or  the  woman 
the  right  to  appeal,  is  abrogated  and  of  no  effect.  This 
cannot  be  so. 

1.  If  Sections  32  and  36  are  incompatible,  the  provision 
of  Section  35,  authorizing  the  $10  penalty,  should  be  held 
nullified,  rather  than  the  express  provisions  of  Section  32. 
To  disregard  the  latter  is  to  change  the  whole  nature  of  the 
proceeding.  In  construing  statutes,  particular  stress  is 
laid  upon  the  mischief  to  be  remedied.  The  mischief  to  be 
remedied  here  is  not  to  make  the  begetting  of  a  bastard 
child  a  criminal  offence  and  to  collect  the  petty  penalty  of 
$10  therefor.  Clearly  not,  for  there  is  already  the  crimi- 
nal offence  of  fornication  and  adultery,  admitting  of  far 
heavier  penalty  and  even  when  no  child  is  begotten. 
Besides,  if  bastardy  is  a  criminal  offence,  the  woman  would 
be  liable  as  an  aider  and  abetter,  a  co-principal,  which  is 
clearly  not  contemplated  by  the  statute.  The  object  of 
the  statute,  through  and  through,  is  to  provide  for  the 
maintenance  of  the  child  and  prevent  its  being  a  charge 
upon  the  county,  which  is  a  civil,  not  a  criminal,  proceed- 
ing. This  is  the  evident  purport  of  the  whole  chapter  on 
bastardy,  and  has  been  so  recognized  by  a  long  and,  until 
very  recently,  an  unbroken  line  of  decisions.  Section  32 
directs  that  the  judgment,  if  against  the  defendant,  shall 
be  "  for  the  maintenance  of  the  child,"  a  civil  judgment. 
If  the  incidental  power  given  by  Section  35  to  impose  a 
penalty  of  $10  conflicts  with  the  entire  balance  of  the  chap- 
ter, and  the  evident  purpose  of  this  long-established  legis- 
lation, then  that  provision  should  be  held  a  nullity,  and 
not  the  other  provisions  and  evident  intent  of  the  entire 
chapter. 
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2.  But  the  addition  of  the  penalty  of  $10  cannot  con- 
sistently be  held  to  change  this  proceeding,  which  is  essen- 
tially civil  in  its  nature,  and  has  always  been  so  held  till 
very    recently,  into   a   criminal  action.       In  exactly  sim- 
ilar  manner  it    is    provided   that    the    board    of   county 
commissioners  are  liable  in  certain  cases  for  M  losses  sus- 
tained in  the  collection  of  taxes,  and  also  guilty  of  a  mis- 
demeanor, and  liable  to  a  line  of  not  less  than  $600.    Code^ 
Section  2075.     Again,  The  Code^  Sec.  2703,  provides  that 
the  sheriflF,  for  failure  to  make  proper  returns  of  the  elec- 
tion for  State  officers,  is  liable  to  forfeit  $2,000  to  any  one 
who  shall  sue  for  the  same,  and  shall  be  guilty  of  a  mis- 
demeanor punishable  by  imprisonment  in  the  penitentiary. 
In  the  same  manner,  a  penalty  of  $2,600  is  allowed  against 
the   sheriff  for  failure  to  settle  his  taxes,  and  is  added  to 
the  amount    of  the  judgment,  {McKee    v.    Da/venport^  98 
N.  C,  500,)  bat  it  was  not  held  that  this  made  such  pro- 
ceeding a  criminal  action.     There  are  numerous  like  cases. 
Can  it  be  contended  that,  because  in  these  cases  a  fine  or 
imprisonment  is  imposed,  the  civil  action  is  turned  into  a 
criminal  proceeding,  so  that  the  defendant  has  the  benefit 
of  a  superior  number  of  challenges,  the  benefit  of  reason- 
able doubt,  and,  if  he  gets  a  verdict  by  errors  of  the  judge 
in  the  court   below,  there  is  no  review  by  an   appeal  ?     In 
bastardy  proceedings    the    woman    is  given    the   right   to 
institute  proceedings  to    obtain  judgment  for  the   mainte- 
nance of  the  child  by  the  defendant,  and  that  he  pay  in  a 
sum  fixed  by  the  court  for  that  purpose;  and  if  the  penalty 
of  ten  dollars  is  a  criminal  proceeding,  it  is  simply,  as  in 
the  above  instances,  a  separate  matter  which  cannot  change 
the  woman's  civil  remedy  into  a  criminal  proceeding  which 
would  protect  the  man  from  review  by  appeal  if  the  civil 
issue  is  found  in  his  favor.     If  the  provisions  of  Sections 
32  and  35  are  incompatible,  the  latter,  being  merely  inci- 
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dental,  and  not  the  former,  should  give  way.  They  should, 
however,  rather  be  constrned  together,  and,  if  so,  Section 
32  gives  the  woman  a  civil  proceeding,  and  Section  35  is 
a  criminal  proceeding,  (as  in  so  many  sections  of  The  Code, 
of  which  two  sections  are  above  cited,)  for  the  petty  pen- 
alty limited  to  $10.  • 

3.  If,  however,  the  recent  doctrine  were  reiterated  that 
the  incidental  $10  penalty  changes  the  whole  nature  of  the 
proceeding,  still  it  does  not  follow  that  the  express  pro- 
vision of  the  statute,  giving  the  woman  the  right  of  appeal, 
is  unconstitutional.  The  provision  that  no  one  shall  be 
twice  in  jeopardy  means  simply  that  no  one  shall  be  tried 
in  another  action  for  a  criminal  oifence  after  a  verdict 
either  of  conviction  or  acquittal  in  a  trial  for  the  same 
offence.  It  does  not  forbid  a  review  of  the  same  case  bv 
appeal,  which  is  merely  a  continuation  or  prolongation 
of  the  same.  It  is  true  that  appeals,  except  on  special 
verdicts  and  in  certain  other  limited  cases,  are  not  given 
to  the  State.  But  that  restriction  is  simply  by  virtue  of 
the  statute  and  not  by  any  constitutional  provision.  State 
V.  TayloTy  8  N.  C,  (1  Hawks.,),  162,  is  put  expressly  on  that 
ground,  and  is  cited  as  authority  for  a  similar  ruling  in 
State  V.  Credle^  63  N.  C,  506.  Accordingly,  appeals  from 
a  general  verdict  of  not  guilty  were  recognized  in  this 
State,  {State  v.  Haddock,)  3  N.  C,  162  (348);  State  v. 
McLelland,  1  Ts .  C,  353  (569),  till  restricted  by  statute, 
Acts  1815,  Ch.  895.  But  even  if  this  be  a  criminal  pro- 
ceeding, the  Legislature  has  chosen  to  give  the  "  woman 
and  the  affiant "  the  right  to  appeal,  and  in  so  doing  the 
legislative  department  acted  within  the  limits  of  its  con- 
stitutional authority.  That  an  appeal  can  be  authorized 
by  statute  on  behalf  of  the  State  from  a  judgment  dis- 
charging the  prisoner  on  a  special  verdict,  or  on  a  motion 
to  quash,  or  in  arrest  of  judgment,  or  from  a  verdict  pro- 
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cured  by  fraud,  is  conclusive  that  the  cases  in  which  the 
State  can  appeal  from  a  judgment  and  verdict  in  favor  of 
the  defendant  are  to  be  determined  by  the  statute  law. 
If  this  be  a  criminal  action,  The  Code^  Section  32,  by  giv- 
ing the  aiiiant  or  the  woman  the  right  of  appeal,  has  sim- 
ply added  this  proceeding  to  the  instances  in  which  the 
State  can  appeal  from  a  judgment  discharging  the  defend- 
ant. The  matter  lies  entirely  with  the  people  acting 
through  their  representatives  in  the  Legislature.  It  is  not 
likely  that  they  will  increase  the  number  of  instances, 
already  existing  by  law,  in  which  the  State  can  appeal 
from  a  judgment  in  a  criminal  action  discharging  the 
defendant,  but  power  exists.  The  Constitution  forbids  that 
a  defendant  be  tried  for  the  same  offence  in  another  action. 
The  statute  allows  a  defendant  to  apply  for  another  trial 
in  the  same  action,  and  that  the  State  may  do  the  same 
in  certain  specified  instances.  It  is  in  the  legislative 
power  to  increase  or  diminish  at  will  the  instances  in  which 
the  State   may  have  the  matter  re-examined  upon  appeal. 

Montgomery,  J.  :     I  concur  in  the  dissenting  opinion.- 


STATE  V.  E.  A.  THOMAS. 

Tovm    07*dinance8 — Delegation   of  Legislative  Paivers — 

The  Code,  Section  3799. 

1.  The  Code^  Section  S799,  does  not  empower  a  town  to  pass  an 

ordinance  forbidding  one  who  sells  liquor  to  occupy  his  own 
premises  between  certain  hours. 

2.  The  extent  to  which  legislative  authority  may  be  delegated  by 

the  General  Assembly  to  municipal  authorities  discussed. 
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Indictment  for  violation  .of  town  ordinance,  tried  before 
Brown^  «/.,  at  March  Term,  1896,  of  McDowell  Superior 
Court. 

A  warrant  was  issued  (upon  complaint  of  one  Patton)  by 
the  mayor  of  the  town  of  Marion,  charging  the  defendant 
with  being  and  remaining  in  his  bar  room,  in  the  town  of 
Marion,  N.  C,  between  the  hours  of  10  o'clock  p.  m.  and 
4  o'clock  a.  m.,  it  being  a  public  place  where  spirituous  and 
intoxicating  liquors  are  sold — the  said  bar  room  belonging 
to  and  being  kept  by  the  said  C.  A.  Thomas — and  permit- 
ted others  so  to  do,  in  violation  of  ordinance  (Section  35  of 
the  ordinances)  in  force  in  the  said  town  of  Marion,  etc. 

Upon  the  trial,  the  defendant  was  adjudged  to  be  guilty 
and  to  pay  a  fine,  and  he  appealed  to  the  superior  court, 
where  the  jury  rendered  a  special  verdict  as  follows: 

''  That  the  town  of  Marion  duly  enacted  by  its  commis- 
sioners and  published  the  following  ordinance  : 

"  Sec.  35.  That  all  bar  rooms  and  places  where  spiritu- 
ous or  intoxicating  liquors  are  sold  shall  be  closed  for  the 
day  at  10  o'clock  p.  xn.  It  shall  be  unlawful  for  any  bar- 
keeper, clerk  or  agent,  or  any  person  whatever,  to  keep 
open  or  be  or  remain  in  such  bar  room,  or  other  place 
where  spirituous  or  intoxicating  liquors  are  sold,  between 
the  hours  of  10  o'clock  p.  m.  and  4  o'clock  a.  m.,  and  any 
person  violating  any  of  the  provisions  of  this  ordinance 
shall,  on  conviction  therefor,  be  fined  twenty-five  dollars. 

"  That  on  the  night  of  30th  of  January,  1896,  the  defend- 
ant, being  a  saloon  or  bar  room  owner  engaged  in  retailing 
intoxicating  liquor  in  said  town,  remained,  together  with 
one  Elliott,  in  his  saloon  as  late  as  10  o'clock  and  forty-five 
minutes  p.  m.  thereafter  in  his  saloon  on  said  night  ;  that 
a  bright  light  W8S  burning,  the  same  as  during  the  preced- 
ing part  of  the  night ;  that  the  door  was  shut,  bu4  not 
locked  ;  that  said  Elliott  was  the    bartender  and   C.   A. 
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Thomas  the  owner  and  proprietor  of  said  bar  room  ;  that 
at  10:45  o'clock  p.  ra.  said  Thomas  came  out  of  the  door 
and  went  home. 

''That  if,  upon  the  foregoing  facts,  the  court  be  of  opinion 
that  defendant  is  guilty,  the  jury  find  him  guilty  ;  and  if 
not  guilty  shall  be  the  opinion  of  the  court,  the  jury  find 
him  not  guilty." 

The  court,  upon  the  special  verdict,  adjudged  the  defend- 
ant guilty  of  violating  said  ordinance,  and  the  jury  ren- 
dered a  verdict  of  guilty  accordingly.  The  court  fined 
the  defendant  $5  and  costs,  same  imposed  by  mayor. 

The  defendant  moved  for  a  new  trial,  assigning  as  error 
the  failure  of  the  court  to  declare  said  ordinance  void  on 
its  face,  which  defendant  had  prayed  court  to  do. 

Overruled.     Exception  by  defendant.     Appeal. 

The  Attorney  General^  for  the  State.  ' 

Mr.  J.  F,  Morphew^  for  defendant  (appellant). 

Avery,  J.:  The  defendant  is  indicted  for  violation  of  a 
town  ordinance  making  "it  unlawful  for  any  barkeeper, 
clerk  or  agent,  or  any  person  whatsoever,  to  keep  open,  or 
be  or  remain  in,  a  bar  room  or  other  place  where  spirituous 
or  intoxicating  liquors  are  sold,  between  the  hours  of  10 
o'clock  p.  m.and  4  o'clock  a.  m."  The  charge  is  not  keeping 
open  the  bar  room,  but  remaining  in  it  after  the  hour  pre- 
scribed for  closing  So  that  the  testimony  that  the  door  was 
not  locked,  though  closed,  is  not  so  material  as  possibly  it 
might  have  been  if  the  defendant  had  been  charged  with 
failing  to  close  his  place  of  business.  The  ruling  of  the 
court  below,  that  the  defendant  was  guilty  upon  a  finding 
that  he  and  his  clerk  sat  in  the  bar  room  till  10:45  o'clock 
in  the  evening,  raises  the  question  whether  the  authority 
had  been  granted  to  the  municipality  to  pass  any  such  ordi- 
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nance,  and  suggests  the  investigation  of  the  still  more 
important  inquiry  whether  the  Legislature,  if  it  attempted 
to  do  80  directly,  was  empowered  to  so  restrict  a  person  in 
the  use  and  enjoyment  of  his  own  property. 

It  is  familiar  learning  that  an  agent,  acting  under  a  power 
of  attorney,  cannot  transcend  the  limit  of  his  authority 
ascertained  by  a  strict  construction  of  the  instrument  under 
which  he  acts.  This  elementary  principle  grows  in  impor- 
tance when  we  come  to  apply  it  t  >  public  instead  of  private 
agencies.  The  maxim  delegatus  non  potest  delegari  applies 
to  the  Legislature  as  a  co-ordinate  branch  of  the  govern- 
ment, exercising  authority  derived  from  the  Constitution, 
as  well  as  to  agencies  constituted  by  the  ordinary  power 
of  attorney  executed  by  an  individual.  Where  the  con- 
stitution of  a  State  confers  no  express  authority  to  dele- 
gate legislative  powers  to  municipalities,  some  discussion 
has  arisen  as  to  the  rightful  exercise  of  such  powers  by 
municipalities.  But  the  most  satisfactory  solution  of  the 
question  is  to  be  found  in  the  fact  that  almost  all  of  such 
instruments  contain  some  recognition  of  the  existence  of 
municipalities,  (as  in  Sec.  3  of  our  Constitution  of  1776, 
Rev.  Code,  p.  18,  where  borough  representation  is  provided 
for,)  and  such  recognition  has  been  held  to  imply  a  right  in 
the  Legislature  to  grant  the  power  of  local  legislation,  as  it 
had  been  conferred  in  England,  but  subject  to  the  restric- 
tion that  there  can  be  no  implied  authority  to  do  anything 
contrary  to  the  provisions  of  the  State  or  Federal  Consti- 
tution. It  is  admitted  that  the  municipality  is  not  empow- 
ered by  the   charter  (Laws  of  1889,  Ch.  183,  Sections  24 

and )  to  prohibit   the  defendant  from   remaining  in  his 

hou:^e,  but  it  is  insisted  that  the  authority  is  implied  in 
the  provision  of  the  general  law  {The  Code^  Sec.  3799) 
empowering  all  towns  "  to  make  such  by-laws,  rules  and 
regulations  for  the  better  government  of  the  town  as  they 
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may  deem  necessary."  It  must  be  conceded  that  a  person 
has  a  right  at  common-law  to  occupy  and  remain  in  his 
own  house  day  and  night,  whether  it  be  fitted  up  for  the 
purpose  of  a  dwelling  only  or  for  the  conduct  of  mercantile 
or  other  business.  The  Legislditure  may  pass  laws  in 
furtherance  of  the  principle  that  one  must  so  use  his  own 
as  not  to  injure  others.  But  the  question  whether  the  law- 
making power  could  rightfully  have  granted  the  authority 
to  pass  the  ordinance  does  not  arise  if  it  does  not  clearly 
appear  that  it  has  attempted  to  do  so.  If  we  concede,  for 
the  sake  of  argument,  that  it  was  competent  for  the  Legis- 
lature to  confer  the  power,  it  has  clearly  failed  to  do  so. 
The  authority  to  prohibit  a  person  from  sitting  in  his  own 
house  after  ten  ii'  the  evening  is  neither  given  expressly 
nor  by  any  fair  implication  ;  nor  is  it  essential  to  the 
declared  objects  of  creating  the  municipality  or  to  the 
proper  exercise  of  the  authority  granted,  to  enact  such  an 
ordinance  ;  and,  therefore,  as  the  unauthorized  act  of  a 
governmental  agency,  the  ordinance  must  be  treated  as 
null  and  void.  1  Dillon  Mun.  Corp.,  Sec.  89  (55);  Cooley 
Const.  Lim.,  pp.  242,  744,  note  2  ;  State  v.  Webber^  107 
N.  C,  962.  "  An  ordinance,"  says  Dillon  (1  Mun.  Corp., 
Sec.  325,)  "cannot  legally  be  made,  which  contravenes  a 
common  right,  unless  the  power  to  do  so  be  plainly  con- 
ferred by  a  valid  and  competent  legislative  grant ;  and,  in 
cases  relating  to  such  right,  authority  to  regulate,  conferred 
upon  towns  of  limited  powers,  has  been  held  not  neces- 
sarily to  include  the  power  to  prohibit."  Taylor  v.  Gris- 
woldy  2  Green,  (>f.  J.,)  222  ;  Hoyden  v.  Noyes^  5  Conn.,  391. 
If  the  general  power  to  pass  by-laws,  intended  for  local 
government  merely,  carries  with  it,  by  implication,  the 
authority  to  restrict  the  use  of  private  property  by  pre- 
scribing the  hours  when  a  person  shall  be  permitted  to 
occupy  bis  own  house,  then  cities  and  towns  need  nothing 
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more  than  the  enactment  of  a  law  creating  them,  with  the 
incidental  grant  embodied  in  Section  3799  of  The  Code,  to 
give  them  equal  authority  with  the  Legislature  itself,  to 
restrict  and  regulate  the  rights  of  personal  liberty  and 
private  property  within  the  limits  of  the  municipality.  No 
such  latitudinarian  construction  was  intended  by  the  Leg- 
islature to  be  given  to  the  statute,  and  its  attempted  exer- 
cise was  therefore  unlawful. 

The  Legislature  can  rightfully  restrict  the  manner  of 
selling  spirituous  liquors  by  prescribing  hours  for  selling, 
or  can  altogether  prohibit  the  sale  in  any  particular  local- 
ity, or  at  any  place  in  the  State.  It  may  enact  either  a 
public,  local,  or  a  general  law,  within  the  purview  of  its 
powers,  if  no  discrimination  is  shown.  State  v.  Moore^ 
104  N.  C,  714  ;  State  v.  Jqyner,  81  N.  C,  534  ;  StaU  v. 
Stovall,  103  N.  C.,416;  State  v.  Chambers,  93  N.  C,  600. 
But  while  it  is  unnecessary  to  concede  or  deny  its  power 
to  pass  a  law  forbidding  a  person  to  sit  in  his  own  house 
for  whatever  purpose  it  may  at  the  time  be  used,  it  is  cer- 
tain that  no  attempt  has  been  made  expressly,  or  by  any 
implication,  to  authorize  the  town  of  Marion  to  make 
such  a  regulation.  For  the  error  in  holding  him  guilty  on 
the  specMal  verdict,  the  defendant  is  entitled  to  a  new 
trial. 

New  Trial. 
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STATE  V.  WILLIAM  IVIE. 

bastardy — Removal  of  Causes  in  Magistrate's  Court — 
Autrefois  Acquit — Procedendo^  When  Proper — Appeal 
by  State. 

1.  Under  The  Code,  Section  907,  it  is  the  duty  of  a  justice  of  the 

peace,  upon  affidavit  and  motion  for  a  removal  beings  filed, 
to  remove  the  ease  to  another  justice  residing  in  the  same 
township.  If  there  be  no  other  justice  in  the  same  townships 
he  can  remove  the  case  to  the  justice  of  some  neighboring 
township.  If  the  case  is  removed  to  a  justice  of  a  neighbor- 
ing township  when  there  is  another  justice  in  the  same  town- 
ship in  which  the  action  commenced,  the  justice  to  whom 
the  case  is  thus  removed  has  no  jurisdiction  and  his  judg- 
ment is  void. 

2.  Where,  upon  appeal  to  a  higher  court,  it  appears  that  the  pro- 

ceedings and  judgment  under  which  a  prisoner  charged 
with  a  criminal  offense  was  arrested  or  sentenced  in  a  jus" 
tice^s  court  are  void  for  irregularity,  the  prisoner  should 
not  be  allowed  to  escape,  but  a  procedendo  should  issue  to 
the  justice,  to  the  end  that  the  charge  be  again  and  lawfully 
inquired  into 

3.  It  is  only  where  a  judgment  is  rendered  by  a  court  having  juris- 

diction that  it  is  available  as  a  plea  in  bar. 

Criminal  action  for  bastardy,  tried  before  Norwood^ 
eA,  at  January  Term,  1896,  of  Rockingham  Superior 
Court. 

The  prisoner  was  arrested  on  a  warrant  chaiging  bas- 
tardy, issued  by  a  justice  of  the  peace  in  Wentworth  town- 
Bhip.  Prisoner  applied  for  removal  of  the  case  upon  affi- 
davit in  due  form.  Although  there  were  fit  the  time 
other  justices  of  the  peace  in  Wentwortli  township,  tha 
justice  transferred  the  case  to  a  justice  resident  in  Leaks- 
ville  township,  adjoining  Wentwoith.  When  the  case^ 
was  called  for  trial  before  the  justice  to  whom  it  had  been 
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thus  removed,  the  State  moved  to  dismiss  for  the  want  of 
jurisdiction  in  such  justice. 

This  motion  was  overruled,  and  defendant  was  tried  and 
acquitted.  The  State  and  the  prosecutrix  appealed  to  the 
superior  court. 

When  the  case  was  called  for  trial  in  the  superior  court, 
the  State  mo  red  to  remand  it  to  the  justice  who  originally 
issued  the  warrant,  for  trial  or  removal  to  some  other  jus- 
tice in  Wentworth  township.  This  motion  was  opposed 
by  defendant. 

The  court  gave  judgment  remanding  the  cause  to  said 
justice,  upon   the  ground  that   the  justice  in    Leaksville 
township  had  no  jurisdiction  to  try  the  action. 

The  defendant  excepted  and  appealed  to  the  Supreme 
Oourt,  assigning  as  errors  the  action  of  the  court : 

"  1.  In  remanding  the  cause  as  above  set  out. 

"  2.  In  holding  that  the  justice  in  Leaksville  township 
had  no  jurisdiction  to  try  the  cause." 

The  Attorney  General^  for  the  State. 
Messrs,  H,  R,  Scott  and  Dillard  <&  King^  for  defendant 
{appellant). 

Avery,  J.  :  Before  the  passage  of  the  Act  of  1880,  {The 
Code^  Sec.  907)  the  justice  before  whom  a  warrant  charging 
a  defendant  with  bastardy  was  returned  had  jurisdiction 
to  try,  and  could  not  have  been  compelled  to  remove  the 
case  for  trial  to  another  justice.  That  statute  provided 
that  "  in  all  proceedings  and  trials  before  justices  of  the 
peace,"  upon  affidavit  of  either  party  to  the  effect  that  he 
cannot  obtain  justice  in  the  court  in  which  it  is  pending, 
the  action  must  be  removed  to  the  court  of  "  some  other 
justice  residing  in  the  same  township,"  or  to  the  court  of 
^  justice  of  some  neighboring  township,  "  if  there  be  no 
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"other  justice  in  said  township."  Under  the  statute,  the 
justice,  on  the  filing  of  the  affidavit,  was  not  authorized 
by  the  statute  to  remove  the  case  for  trial  to  a  neighboring 
township  when  there  was  another  justice  in  his  own.  It 
was  not  intended  by  the  Legislature,  in  giving  one  party 
the  opportunity  to  object  to  trial  before  a  court  where 
there  might  be  some  prejudice  against  him,  to  afford  such 
party  or  the  objectionable  officer  the  opportunity  to  annoy 
his  adversary  by  forcing  him  unnecessarily  to  go  to  a  point 
remote  from  his  home,  with  all  the  additional  cost  and 
trouble  incident  thereto.  The  order  of  removal  was 
unauthorized  and  void,  and  the  justice  who  tried  the  action 
had  no  jurisdiction.  Though  bastardy  is  now  a  petty  mis- 
demeanor, it  is  only  where  a  court  has  jurisdiction,  that  a 
verdict  of  acquittal  is  available  as  a  plea  in  bar.  State  v. 
Powell,  86  N.  C,  640;  State  v.  Wynne,  116  N.  C,  981. 
Where,  under  the  Act  of  1868,  the  complaint  was  not  filed 
by  the  injured  party,  or  there  was  a  failure  to  comply  with 
any  of  the  prerequisites  to  clothing  a  justice  of  the  peace 
with  jurisdiction,  it  was  repeatedly  held,  not  only  that  the 
whole  proceeding  before  the  magistrate's  court  was  void» 
but  that,  on  appeal,  the  superior  court  acquired  no  juris- 
diction. If  a  sufficient  time  had  elapsed  for  the  higher 
court  to  acquire  concurrent  jurisdiction,  a  new  bill  could 
not  be  sent,  but  the  prosecutor  was  taxed  with  the  costs 
of  the  original  void  proceeding. 

In  order  to  the  validity  of  a  ])roceeding,  whether  civil 
or  criminal,  as  constituted  in  the  court  of  the  justice  or 
when  considered  in  a  higher  court  on  appeal  after  origi- 
nating before  such  a  tribunal,  it  was  held  that  the  record 
must  affirmatively  show  every  thing  necessary  to  confer 
the  jurisdiction  upon  the  justice's  court.  State  v.  John- 
son, 64  N.  C,  581  ;  Allen  v.  Jackson,  86  N.  C,  321.  In 
State  V.  Cherry y  72  N.  C,  123,  it  was  held  that  the  courts 
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had  DO  right  to  infer,  from  an  attempt  in  express  lansrnage' 
to  confer  upon  justices  of  the  peace  jurisdiction  of  an 
oifence,  a  legislative  intent,  not  expressed,  but  by  implica- 
tion, to  reduce  the  punishment  for  that  particular  kind  of 
larceny  so  as  to  bring  it  below  the  limit  prescribed  in  the 
Constitution,  Art.  IV.,  Sec.  27.  It  being  admitted  that 
there  were  other  justices  of  the  peace  in  Wentworth 
township,  the  justice  in  Leaks ville  township  had  no 
authority  to  try  the  case,  and  his  judgment  was  void. 

It  was  held  in  State  v.  Sykes,  104  N.  C,  700,  that  where 
a  justice  of  the  peace,  having   original  jurisdiction   of  a 
criminal  offence  charged  in  a  warrant,  transfers  it  by  mis- 
take to  a  higher  court  which  can  take  cognizance  only  on 
appeal,  it  is  the  duty  of  the  higher  court  to  issue  an  order 
in  the  nature  of  2l  procedendo  to  the  court   where  it  origi. 
nated.     This  was  declared  to  be  an  exercise  of  the  inherent 
power  of  the  court  to  prevent  the  failure  of  justice  by  the 
escape  of  a  guilty  party.     Here  the  justice  who  issued  the 
warrant  had  original  jurisdiction  but  the  statute  made  it 
his  duty,  on   the  filing  of  the  affidavit,  to  remove  the  case 
for  trial  to  a  justice  in  the  same  township.     The  defendant 
has  never  been  lawfully  convicted,  but   he  ought  not  to 
have  been  allowed  the  opportunity  to  escape,  and  therefore 
the  court  properly  directed  that  an  order  issue  to  the  jus- 
tice who  signed   the  warrant  to  proceed,   not   to    try   the 
indictment,  but  to  provide  by  order  for  its  removal  to  some 
justice  living  in  the  same  township,  unless  the  application 
for  removal  should    be   withdrawn.     This  we  understand 
to  be  the  meaning  of  the  words,  "  for  trial  or  removal  to 
some  justice  resident  in  Wentworth   township,"  and  upon 
that   construction  of  the  order  of  the  court  the  judgment 
is  affirmed.  Affirmed. 


N.  C]  FEBKUARY  TERM,  1896.  1231 


State  v,  Pickktt. 


STATE  V.  WILLIAM  PICKETT. 

Indictment,   Trivial   Defects  in — Bill  of  Particulars — 
Resisting  an  Officer,  Indictment  for, 

1.  A  bill  of  indictment  for  resisting  an  officer,  "Which  describes  the 

officer  as  ^*  a  daly  constituted  officer  of  the  police  of  the  town 
of  Rockingham, ^^  and  also  that  he  was  '^  discharging  a  duty 
of  his  office, ^^  is  good. 

2.  Where  the  bill  charged  that  the  officer  resisted  was  Apolice  offi- 

cer in  the  due  execution  of  his  office,  and  the  proof  was  that 
the  officer  was  the  chief  marshal  of  the  town,  and  the  town 
ordinance  authorized  the  constable  to  make  arrests,  the  vari- 
ance was  immaterial. 

8.  However  it  may  have  been  in  the-  past,  no  indictment  will 
now  be  quashed  or  judgment  arrested  for  trivial  defects.  If 
the  offence  charged  is  not  set  out  as  clearly  as  defendant 
wishes  it  to  be,  he  has  the  right  to  a  bill  of  particulars  if 
demanded  in  apt  time. 

Indictment  for  lesistiiig  an  oflBcer,  tried  before  Mohinson, 
f/.,  at  the  December  Term,  1895,  of  the  Superior  Court  of 
Richmond  County. 

Before  pleading,  the  defendant  moved  to  quaeh  the  bill 
of  indictment  for  the  reason  that  it  failed  to  allege  the 
office  W.  L.  Covington  (the  officer  alleged  to  have  been 
resisted)  held. 

The  indictment  was  as  follows  : 

"The  jurors  for  the  State  upon  their  oath  present  that 
William  Pickett,  late  of  the  County  of  Richmond,  on  the 
2d  day  of  March,  in  the  year  of  our  Lord  one^  thousand 
eight  hundred  and  ninety-five,  with  force  and  arms,  at  and 
in  the  county  aforesaid,  willfully  and  unlawfully  did  resist, 
delay  and  obstruct  W.  L.  Covington,  a  duly  constituted 
public  officer  of  the  police  for  the  town  of  Rockingham, 
in  discharging  and  attempting  to  discharge  a  duty  of  his 
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office,  contrarj  to  the  form  of  the  statute  in  such  cases, 
made  and  provided,  and  against  the  peace  and  dignity  of 
the  State." 

And  for  the  further  reason  that  the  office  alleged  was 
not  a  public  office. 

Motion  overruled  and  defendant  excepted. 

The  other  facts  appear  in  the  opinion. 

The  Attorney  General  and  Mr,  Cameron  Morrison^  for 
the  State. 

Messrs.  McRae  cfe  Day^  for  defendant  (appellant). 

Montgomery,  J.  :  The  motion  to  quash  the  bill  of 
.ndictment  was  based  on  its  alleged  failure  to  describe  the 
office  which  Covington  held  at  the  time  the  offence  was 
charged  to  have  been  committed.  The  language  of  the 
indictment  is  that  Covington  was  "a  duly  constituted 
officer  of  the  police  for  the  town  of  Rockingham,"  and 
that  the  defendant  unlawfully  did  resist,  delay  and  obstruct 
him  in  discharging  and  attempting  to  discharge  the  duties 
of  his  office.  The  motion  was  properly  overruled.  The 
office  is  sufficiently  designated  when  the  officer  is  described 
as  "  a  duly  constituted  public  officer  of  the  police  for  the 
town  of  Rockingham."  The  general  duties  of  a  police- 
man are  well  known,  and  in  an  indictment  which  charges 
resistance  to  such  an  officer  it  is  not  necessary  to  set  out 
the  writ  or  the  process  under  which  the  officer  was  acting 
when  resistance  to  his  authority  was  made.  It  is  sufficient 
to  charge  that  the  officer  was  in  the  "  due  execution  of  his 
office."  On  the  trial  the  records  of  the  town  were  intro- 
duced to  prove  that  Covington  was  a  police  officer.  They 
showed  that  he  had  been  elected  chief  marshal  of  the 
town.  The  Act  of  1887  (charter  of  the  town  of  Rocking- 
ham) was  also  read  in  evidence.     The  charter   authorized 
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the  town  commissioners  to  elect  a  town  constable.  Cov- 
ington was  introduced  as  a  witness  for  the  State  and  testi- 
fied that  after  his  election  he  had  been  acting  as  chief  mar- 
shal or  chief  constable  of  the  town  for  many  months,  and 
that  in  March,  1895,  while  in  the  execution  of  the  duties 
of  his  office,  he  arrested  the  defendant,  who  was  in  the  act 
of  assaulting  and  beating  a  man,  when  the  defendant 
resisted,  delayed  and  obstructed  him  in  making  the  arrest. 
An  ordinance  of  the  town  was  also  read,  showing  the 
authority  of  the  constable  to  make  such  arrests.  After 
the  testimony  was  in,  the  defendant  insisted  that  there 
was  a  variance  between  the  proof  and  the  allegations  in 
the  bill,  and  requested  the  court  to  instruct  the  jury  to 
render  a  verdict  of  "  not  guilty"  on  that  account,  which 
the  court  refused  to  do.  We  are  of  opinion  that  the  vari- 
ance was  immaterial,  and  that  the  court  committed  no 
error  in  refusing  to  charge  as  requested.  It  was  argued 
here  that  the  offence  laid  in  the  indictment  was  not  set 
out  with  sufficient  particularity,  and  that  on  that  account 
no  judgment  could  be  pronounced  upon  a  conviction  under 
it ;  and  many  respectable  authorities  from  other  states, 
where  there  are  no  statutory  provisions  like  those  in  our 
State  curing  defects  in  indictments,  were  produced  to  sus- 
tain t4ie  position.  However  this  may  have  been  before 
the  decisions  of  this  Court  in  State  v.  Brady^  107  N.  C, 
822,  and  State  v.  Dunn,  109  N.  C,  839,  these  cases  settle 
the  matter  against  the  defendant.  If  the  offence  charged 
in  the  bill,  in  cases  like  this,  was  not  set  out  ab  clearly  as 
the  defendant  desired  it  to  be,  he  had  it  in  his  power, 
before  going  into  the  trial,  to  move  for  a  bill  of  particulars. 
The  details  were  mere  matters  of  evidence.  State  v. 
Dunn,  supra. 

No  Error. 

118—78 
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STATE  V.  J.  L.  CLAY. 

Municipal  Corporations — Ordinance —  Validity. 

Under  the  avithority  conferred  upon  towns  by  Section  3799  of  The 
Code,  to  make  sach  by-laws,  rules  and  regulations  for  the  bet- 
ter government  of  the  town  ''  as  they  may  deem  necessary, 
provided  the  same  be  not  inconsistent  with  this  chapter  or 
the  laws  of  the  land/'  the  commissioners  of  a  town  have  not 
power  to  enact  an  ordinance  declaring  it  to  be  *^  unlawful  for 
any  person  to  abuse  or  insult  any  officer  of  the  town,  or 
member  of  the  police,  while  in  discharge  of  his  duty,^'  and 
imposing  a  fine  of  $25  upon  one  convicted  thereunder. 

Criminal  action,  for  the  violation  of  a  town  ordinance, 
tried  before  Brown^  «/.,  and  a  jury,  at  Spring  Term,  1896, 
of  McDowell  Superior  Court,  on  appeal  from  a  judgment 
of  the  Mayor's  Court  of  Marion,  N.  C. 

A  warrant  was  issued  by  the  n.ayor  of  the  town  of 
Marion  upon  the  following  complaint,  sworn  to  by  J.  M. 
Patton,  the  marshal  of  the  town  : 

"  That  J.  L.  Clay  did,  on  the  12th  day  of  October,  1895, 
abuse  J.  M.  Patton  by  calling  him  a  coward  and  challeng- 
ing him  to  enter  into  a  fight,  (the  said  J.  M.  Patton  being 
marshal  of  the  town  of  Marion,  N.  C,  and  in  the  execu- 
tion of  his  otfice  at  that  time,)  in  violation  of  ordinance 
Section  24  of  the  ordinances  in  force  in  the  said  town  of 
Marion,  X.  C,  contrary  to  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the 
State/' 

Defendant  was  adjudged  to  be  guilty,  and  a  fine  of 
$25  imposed,  and  he  appealed  to  the  superior  court. 

The  town  ordinance,  for  a  violation  of  which  the  defend- 
ant was  charged,  is  as  follows : 

'*  Ordinance  No.  24.     It  shall  be  unlawful  for  any  per- 
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son  to  abuse  or  insult  anv  oflScer  of  the  town  or  member 
of  the  police,  while  in  discharge  of  his  duty,  and  on  con- 
viction shall  pay  a  fine  of  twenty-five  dollars." 

J.  M.  Patton  was  introduced  for  the  State  and  testified  : 

That  on day  of  October,  1895,  he  was  in  the  store  of 

Nichols  &  Bro. ;  that  when  he  came  into  said  store  the 
defendant,  being  in  said  store  at  the  time  and  looking 
toward  the  witness,  who  was  at  that  time  town  marshal  of 
said  town  of  Marion,  remarked  that  he  "  onlv  wanted  one 
or  two  words  out  of  that  man  ; "  that  at  the  time  there 
were  several  persons  in  the  store,  but  no  one  came  in  at 
the  time  except  the  witness;  that  while  witness  was  in 
said  store  the  defendant  [was]  snarling  at  the  witness, 
grating  his  teeth  at  him,  witness;  witness  left  the  store, 
and  in  a  few  minutes  walked  into  the  store  of  one  Swindell, 
where  he  found  defendant  talkins:  to  Swindell :  thatimmie- 
diately  upon  the  witness  entering  the  store  the  defendant 
remarked  that  "  he  smelt  a  sneak,"  (looking  in  the  direc- 
tion of  and  at  witness,  marshal,)  and  that  "ho  could 
always  tell  when  a  sneak  entered  the  house  ;  "  that  defend- 
ant walked  up  in  front  of  witness  and  remarked  to  wit- 
ness, "Don't  you  like  it  if"  Whereupon  the  witness 
remarked  that  he,  the  defendant,  could  act  the  fool  with- 
out putting  himself  to  so  much  trouble,  when  the  defend- 
ant remarked  that  he  (defendant)  did  not  visit  disorderly 
houses;  witness  replied  that  if  defendant  meant  that  wit- 
ness  did  so,  that  he  (defendant)  told  a  damn  lie,  when 
the  defendant  challenged  witness  to  go  out  and  pull  off 
witness'  billy,  badge  and  pistol,  and  to  fight  witness,  and 
stepped  two  or  three  paces  towards  witness,  when  witness 
backed  a  step  or  two.  Witness  then  left  the  store,  and  in 
a  short  time  w^ent  into  the  drug  store,  where  he  again  saw 
defendant;  when  witness  came  into  the  store,  defendant 
asked  Dr.  Morphew  if  he  "had  any  pills  that  would  work 
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a  dog  out  of  the  house  ?  "  And  remarked  that  there  was 
a  dog  in  the  house,  and  made  some  remark  about  hiB 
younger  brother  having  been  arrested,  and  also  said  Pat- 
ton  (the  marshal  and  witness  in  this  case)  were  mad 
because  the  defendant  had  beaten  him  with  a  young  ladj'. 
Said  marshal  further  testified  that  he  was  on  duty  at  the 
time  that  all  these  acts  occurred,  and  that  they  all  occurred 

one  evening  before  ten  o'clock,  and  in  short  space  of  time. 

* 

Verdict  of  guilty.  Defendant  moved  to  arrest  the  judg- 
ment because  the  ordinance  is  void,  and  appealed  from  the 
refusal  of  the  motion. 

The  Attorney  General  and  Messrs.  Shepherd  cfe  Busies^ 
for  the  State. 

J.  F,  Morphew^  for  defendant  (appellant). 

Faircloth,  C.  J.:     The  authority   to   adopt  ordinance 

No.  24   depends    upon    The    Code^    Section    3799,   which 

reads:    "They  (the    commissioners)  shall   have  power  to 

make  such   by-laws,   rules  and  regulations  for  the  better 

government  of  the  town,  as  they  may  deem    necessary; 

provided  the  same  be  not   inconsistent  with  this  chapter 

or  the  laws  of  the  land."     Upon  reflection,  and  upon  a  fair 

construction,  we  do  not  think  it  was  in  the  mind  of  the 

Legislature  to  confer  jurisdiction  on  the  commissioners  to 

such  an  extraordinary  extent,  and  upon  such  facts  as  are 

disclosed  in    this   record,  and  we   think    the   defendant's 

motion  should  have  been   allowed.      State  v.  Home^  115 

N.  C,  739. 

Judgment  Arrested. 
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STATE  V.  COLUMBUS  JONES,  et  al. 

Assault  with  Deadly  Weapon — Instructions. 

Where,  in  the  trial  of  an  indictment  for  assault  and  hattery,  the 
conrt  charged  (1)  that,  if  at  M/s  hoase,  J.  and  L.  (two  of  the 
defendants)  got  off  their  horses  and  advanced  upon  prose- 
cutor, cursing  him,  and  with  intention  of  fighting  him,  and 
prosecutor  ran,  in  order  to  save  himself  from  being  beaten, 
they  would  be  guilty  ;  likewise  (2)  if  they  all  pursued  J.  to 
his  house  with  weapons,  cursing  him  and  refusing  to  leave 
when  ordered  off  by  him  ;  and  (8)  if  the  jury  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  defendants 
L.  and  M.  (two  of  the  defendants)  were  then  present  at  pros- 
ecutor^s  house  telling  J.  what  to  say  to  him,  to  call  him  a 
mill-burner,  &;c.,  defendants  will  be  guilty  ;  Heldy  that  such 
instructions  were  proper  and  authorized,  the  first  two  by 
State  V.  Rawles^  65  N.  C,  334,  and  the  last  by  State  v.  King^ 
86  N.  C,  608,  and  State  v.  Perry,  5  Jones  N.  C,  9. 

Indictment,  for  assault  with  deadly  weapons,  tried  before 
Bryan^  •/.,  at  Fall  Term,  1895,  of  Caldwell  Superior 
Court. 

It  appeared  from  the  evidence  that  about  dusk,  on  a  cer- 
tain evening,  the  defendants  Jones,  Lingle  and  Mask,  went 
to  the  house  of  one  Minnie  Moose;  that  defendant  Jen- 
kins was  sitting  in  the  door  when  they  arrived.  Jones 
©aid:  "Good  evening  Jim,"  meaning  Jenkins,  "are  you 
at  home  ?  "  Jenkins  replied,  "  I'm  at  home  whenever  I 
have  njy  hat  on."  Jones  said,  "  You  were  not  at  home 
the  other  night  when  you  cut  me,  and  God  damn  you,  step 
out  and  we  will  settle  it."  Jones  rode  a  mare  that  had  a 
colt  with  her.  Lingle  was  riding  a  stud-horse  and  Mask  a 
mule.  When  Jones  made  the  last  of  the  above  remarks, 
be  and  Lingle  dismounted  for  the  purpose,  Jones  said,  of 
fighting  Jenkins,  and  started  towards  Jenkins  (Jones 
turning  his  mare  loose   and  Lingle  giving  his  stud  horse 
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to  Mask  to  hold).  Jenkins  ran  out  of  the  back  door 
and  through  swamp  to  his  house,  which  was  about  a 
quarter  of  a  mile  off.  Jones,  Lingle  and  Mask  followed, 
cursing  him,  but  claimed  to  be  hunting  the  mare  of  Jones 
— there  was  evidence  that  she  had  gone  in  that  direction. 
Jenkins  got  home.  It  was  in  evidence  that  Jones  said 
he  would  kill  him  or  die ;  would  put  him  where  some 
of  his  brothers  were  (that  is,  dead).  Jenkins  got  home, 
got  his  gun  and  stepped  out.  Crowd  halloed,  and  Jenk- 
ins answered  "  Whoopee  I  " 

Witness,  John  Poplin,  testified :  Jones  said  he  was 
hunting  his  mare  and  Jenkins,  too.  Jenkins  told  him  to 
leave  his  premises.  Jones  cursed  him.  Heard  seven  shots 
lired.  This  witness  further  testified  that  Jenkins  shot 
twice  and  before  anybody  else.  They  appeared  to  be  com- 
ing together.  When  Jenkins  asked  for  his  gun  the  crowd 
seemed  to  be  coming  towards  the  house. 

Jenkins  testified  that  Jones  and  Lingle  were  both  armed 
when  they  advanced  on  him  at  Minnie  Moose's  house. 
He  further  testified  that  Jones  and  the  other  two,  Lingie 
and  Mask,  were  on  his  premises,  that  he  ordered  them 
off.  That  Jones  called  him  ''  a  d — n  cowardly  son  of  a 
bitch"  and  "mill-burning  son  of  a  bitch."  Jeukins  tes- 
tified further  that  he  shot  at  them  because  they  were  going 
to  kill  him.  There  was  evidence  that  Lingle  stood  by 
Jones  and  told  him  to  call  Jenkins  a  "  mill-burner." 
Lingle  and  Jones  were  both  wounded. 

The  court  charged  the  jury,  among  other  things  :  "  That 
if  at  Minnie  Moose's  house  Jones  and  Lingle  got  off  their 
horses  and  advanced  upon  Jenkins  with  the  intention  of 
fighting  him  and  cursing  him,  and  Jenkins,  in  order  to 
save  himself  from  being  beaten,  ran  off,  they  would  be 
guilty.     If  these  three   men   all    pursued   Jenkins  to   his 
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home  with  weapons,  cursing  him  and  refusing  to  leave 
when  ordered  off  bj  him,  thej  would  be  guilty. 

"  If  the  jury  believe  from  the  evidence,  beyond  a  re> 
sonable  doubt,  thatLingle  and  Mask  were  then  present  at 
Jenkin's  house,  telling  Jones  what  to  say  to  him,  to  call 
him  a  '  mill-burner,  etc.,'  they  would  be  guilty." 

To  this  charge  Lingle  and  Jones  excepted. 

The  defendants  moved  for  a  new  trial.  Motion  over- 
ruled. Judgment  and  appeal  by  defendants,  Jones  and 
Lingle. 

The  Attornei/  General,  for  the  State. 
No  counsel,  contra. 

FuRCHES,  J.:  Indictment  for  assault  and  battery  with  a 
deadly  weapon  on  one  Jenkins.  The  court  charged  the 
jury,  among  other  things,  "  that  il  at  Minnie  Moose's  house 
Jones  and  Lingle  got  off  their  horses  and  advanced  upon 
Jenkins,  cursing  him,  and  with  tlie  intention  of  fighting 
him,  and  Jenkins,  in  order  to  save  himself  from  being 
beaten,  ran  off,  they  would  be  guilty." 

"If  these  three  men  all  pursued  Jenkins  to  his  home 
with  weapons,  cursing  him,  and  refusing  to  leave  when 
ordered  off  by  him,  they  would  be  guilty." 

*'  If  the  jury  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  Lingle  and  Mask  were  then  present  at 
Jenkins'  house,  telling  Jones  what  to  say  to  him,  to  call 
him  a  mill-burner,  &c.,  they  would  be  guilty."  Defendants 
excepted. 

The   two   first   paragraphs   of   the   charge   seem    to   be 

authorized  by  State  v.  liawles,  65  N.  C,  334;  and  the  last 

paragraph   by   State   v.   King,  86  N.  C,  603,  and  State  v. 

Perry,  5  Jones,  9.     The  judgment  is 

Affirmed. 


1240  IN  THE  SUPREME  COURT.  [118 


Statb  v.  McGra.cken. 


STATE  V.  J.  M.  Mccracken,  et  ai. 

Indictinent  under  Section    1062  of  The  Code — Hemoving 

Fences, 

1.  To  constitute  the  oflfence  prohibited  by  Section  1062  of  The  Code, 
the  olTender  mast  be  a  trespasser,  and  to  be  a  trespasser  he 
mast  act  willfully  and  unlawfully. 

3.  Where  in  the  trial  of  an  indictment  under  Section  1082  for 
removing  a  dividing  fence,  the  defendant  oflTered  to  prove 
that  he  and  the  prosecutor  had  agreed  upon  the  removal  and 
had  had  a  surveyor  to  locate  the  line,  and  that  he  moved 
the  fence  to  such  location  in  good  faith,  believing  that  he  was 
carrying  out  the  agreement ;  Held^  that  the  testimony  shoald 
not  have  been  excluded,  for,  if  his  [Statement  were  true, 
defendant  could  not  be  lawfully  convicted. 

Indictment,  under  Section  1062  of  The  Code^  tried  before 
Ewart^  J,<i  ^T\A  a  jury,  at  January  Term,  1896,  of  Hay- 
wood Criminal  Court.  The  facts  are  stated  in  the  opin- 
ion of  Associate  Justice  Furches.  The  defendant  was 
convicted  and  appealed. 

The  Attorney  Oeneral  and  Mr,  R,  D.  Gilmer^  for  the 
State. 

Mr,  W.  T,  Crawford^  for  defendants  (appellants). 

Furches,  J.:  This  is  an  indictment,  under  Section  1062 
of  The  Code^  for  removing  a  fence.  Tiie  evidence  tends 
to  show  that  the  prosecutor  Walker  and  the  defendant 
McCracken  were  adjacent  land-owners;  that  there  was 
about  to  be  a  road  located  through  their  lands  which  would 
ruu  near  their  dividing  line;  that  they  agreed  to  have 
this  line  surveyed,  and  to  put  the  road  on  the  line,  and  to 
move  their  dividing  fence  to  the  road  ;  that  they  pro- 
cured the  county   surveyor,  one  Ledbctter,  to  survey  and 
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locate  this  line — having  agreed  upon  the  corner  where  the 
survey  should  commence.  The  survey  was  made  and  the 
road  located,  the  prosecutor  and  the  defendant  both  being 
present  with  their  deeds,  and  assisting  in  making  the  sur- 
vey and  locating  the  road.  There  is  no  complaint  that 
the  survey  is  not  correct,  but  it  took  from  one  to  two  rods 
ofprosecutor's  field,  which  seems  to  have  been  in  clover 
at  the  time. 

Defendant  admits  that  he  moved  the  fence  and  put  it 
up  again  on  the  line  as  surveyed  and  where  the  road  was 
located.  And  it  was  admitted  that  the  fence  was  made  as 
good  where  it  w^as  moved  to  as  it  was  before  it  was  moved. 

Defendant  denies  that  he  is  guilty  of  any  criminal 
offence  in  moving  said  fence,  for  the  reason  it  was  agreed 
between  him  and  the  prosecutor  that  the  fence  should  be 
moved  and  put  on  the  line — which  was  a  license  to  him  to 
do  what  he  did.  And  for  the  purpose  of  establishing  this 
defense,  and  as  tending  to  prove  the  agreement  and  license, 
he  offered  himself  as  a  witness,  and  testified  that  "  he  and 
the  prosecutor  had  agreed  at  the  beginning  corner  to  put 
the  fence  on  the  li^e,  and  he  thought  he  was  acting 
in  accordance  with  the  agreement  in  putting  the  fence 
back  and  movng  the  road  on  the  line  ;  that  the  prosecu- 
tor had  never  notified  him  that  he  was  unwilling  to  change 
the  road  according  to  the  agreement,  and  there  had  never 
been  any  dispute  about  the  line  between  them."  This 
evidence  was  objected  to  by  counsel  representing  the  State 
and  ruled  out  by  the  court,  and  defendant  excepted. 

The  defendant  then  introduced  T.  C.  Ledbetter,  the  sur- 
veyor, who  testified  that  they  (prosecutor  and  defendant) 
"  mutually  agreed  at  the  beginning  corner  to  put  the 
fence  on  the  line."  This  evidence  was  objected  to  by 
counsel  representing  the  State,  and  ruled  out  by  the  court,, 
and  defendant  excepted. 
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In  both  these  rulings  there  was  error.  To  constitute 
this  a  criminal  offence,  there  ninst  have  been  a  trespass 
committed  by  defendants.  State  v.  Meynolds^  95  X.  C, 
618.  To  constitute  defendant  a  trespasser,  he  must  have 
acted  willfully  and  unlawfully  in  removing  this  fence. 
State  v.  Howell^  107  N.  C,  836.  He  could  not  have  acted 
willfully  and  unlawfully  if  he  had  the  permission  of  pros- 
ecutor to  move  the  fence, and  did  it  in  a  peaceable  manner, 
and  made  it  as  good  as  it  was  before  he  moved  it. 

The  question  was,  Did  behave  this?  Did  the  prosecu- 
tor agree  that  the  fence  should  be  moved  to  the  road,  and 
did  defendant  in  good  faith  believe  that,  under  this  agree- 
ment, he  was  authorized  to  move  the  fence?  And  cer- 
tainly this  evidence  tended  to  show  that  he  did.  How  the 
jury  might  have  found  if  this  evidence  had  been  allowed, 
we  do  not  know,  but,  as  it  tended  to  prove  the  agreement, 
he  was  entitled  to  have  it  submitted  to  the  jury.  There 
is  error.  Error. 


STATE  v.  ERASTUS  DOWNS. 

"  Broadside  Exceptions  "  to  Judge^s  Charge — Exceptions  to 

Evidence, 

1.  Rulings  of  the  lower  court  upon  the  admission  or  rejection  of 

evidence  will  not  be  reviewed  unless  excepted  toon  the  trial. 

2.  ** Broadside  exceptions"  to  the  judge's  charge  will  not  be  con- 

sidered. 
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Indictment  for  assault  and  battery,  tried  before  Jt^vart^ 
e/.,  at  January  Term,  1896,  of  the  Criminal  Circuit  Court 
of  Haywood  County. 

The  Attorney  General,  for  the  State. 

Messrs.  Ferguson  cfe  Ferguson^  for  defendant  (appellant). 

Clakk,  J.:  The  evidence  that  the  shooting  had 
occurred  about  the  time  the  defendant's  distillery  had 
been  cut  up  was  admitted  by  the  court,  as  it  stated,  sim- 
ply to  fix  the  date  of  the  assault.  Thus  restricted,  cer- 
tainly it  was  unobjectionable.  The  evidence  of  Robert 
Boyd  was  very  indefinite.  Though  the  defendant  asked 
that  it  be  excluded,  there  was  no  exception  for  failure  to 
do  so.  Code^  Sec.  412(2).  Taylor  v.  Plummer^  105  N. 
C,  56.  The  exception  to  the  charge  is  not  to  any  specific 
instruction,  but  is  a  "broadside  exception"  to  the  entire* 
charge,  and  therefore  cannot  be  considered  for  the  reasons 
given  in  McKinnon  v.  Morrison^  104  N.  C,  354,  and  the 
numerous  cases  affirming  it,  Clark's  Code,  (2nd  Ed.,)  pp. 
382,  383,  and  in  supplement  to  same,  p.  64.  Besides,  the 
charge  presented  no  grounds  for  exception  by  this  defend- 
ant. 

No  Error.. 
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STATE  V.  JEFF  MACE,  NEWTON  MACE  and  JOHN 

FLASHER. 


Evidence  —  Conspiracy  —  Declarations  of  Conspirators — 
Dying  Declarations — New  Trial  Not  Granted  far  Trivial 
Matters  — -  Contradicting  One's  Own  Witness  —  Other 
Crimes^  When  Competent  to  Show. 

1.  The  exclamation  of  one  who  is  killed  made  simultaneoosly  with 
the  infliction  of  a  mortal  wound  and  immediately  preceding 
his  death f  in  the  presence  of  his  slayers,  are  competent  evi- 
dence, both  as  dying  declarations  and  as  statements  made 
in  the  presence  of  accused. 

2.  When  a  conspiracy  is  shown  to  have  existed,  the  declarations  of 
one  conspirator  are  evidence  against  the  others. 

8.  While  it  is  a  general  rule  that  when  a  prisoner  is  on  trial  for  one 
crime  evidence  of  his  commission  of  other  crimes  will  not  be 
admitted,  still  other  criminal  acts  may  be  proved  if  they  are 
connected  with  the  one  charged. 

4.  The  rejection  of  evidence  of  slight  importance,  and  which  is  only 

cumulative,  is  not  good  ground  for  a  venire  de  novo. 

5.  Where   evidence  is  admitted  improperly,  but  the  defendant 

afterwards  admits  on  the  trial  the  very  fact  which  such  evi- 
dence tended  to  prove,  the  error  becomes  harmless  and  a 
venire  de  novo  will  not  be  ordered. 

^.  While  a  party  cannot  discredit  his  own  witness,  still  he  can  show 
the  facts  to  be  different  from  those  testified  to  by  such  wit- 
ness. 

Indictment  for  murder,  tried  at  February  Term,  1896, 
of  the  Criminal  Circuit  Court  of  Madison  County,  before 
Ewart^  J. 

The  defendants  were  convicted  of  murder  in  the  second 
degree  and  appealed. 

The  facts  appear  in  the  opinion  of  the  Court. 
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Ths  Attorney  General  and  Mr.  J,  M,  Gudger^  Jr.^  for 
the  State. 

Mr  tf^litis  C.  Martin,  for  defendants  (appellants). 

Montgomery,  J. :  The  exceptions  which  appear  on  the 
record  are  confined  exclusively  to  portions  of  the  evidence. 
The  (iharge  of  his  Honor  was  not  excepted  to  it  in  any 
particular,  and  it  seems  that  the  first  of  defendants'  pray- 
ers for  instructions  was  given  with  a  qualification,  (with- 
out objection,)  and  the  others  submitted  to  the  jury,  as, 
asked.  The  defendants,  Jefi^  Mace,  Newton  Mace  and 
John  Flasher,  brothers,  all  armed  with  deadly  weapons  on. 
a  road  side  at  night,  returning  from  a  dance,  provoked  a 
difficulty  with  Zeb.  Whitt,  the  deceased,  and  Jefl^  Mace,, 
the  other  defendants  aiding  and  abetting,  shot  with  a  pis- 
tol and  instantly  killed  the  deceased.  Two  witnesses  who- 
were  present  and  saw  the  whole  affair  testified  that  when 
the  deceased  was  falling  he  cried  out :  "  Oh,  Lord,  they 
have  murdered  me  for  nothing  in  the  world !"  and  another 
'  Oh,  Lord,  they  have  killed  me !"  The  defendants 
objected  to  this  testimony.  The  grounds  of  objection  were 
not  stated,  and  it  is  difficult  to  conjecture  what  they  were. 
The  defendants  and  the  deceased  were  '^  in  a  huddle,"  as 
the  witness  said,  and  the  man  fell  almost  at  their  feet.  If 
the  objection  was  that  the  dying  man  did  not  call  the 
names  of  his  slayers,'  the  answer  is  that  his  accusation  was 
made  to  their  faces;  that  the  defendants  only  were  just  at 
the  spot  of  the  killing,  and  the  exclamation  could  have 
been  made  only  of  them.  But  the  evidence  was  compe- 
tent as  a  dying  declaration.  In  State  v.  Baldwin^  79- 
Iowa,  721,  the  Court  said  :  "  It  has  been  held  that  where 
a  person  dying  from  a  gun-shot  declares  that  A.  shot  me, 
A.  killed  me,  A  is  my  murderer,  would  be  adjnissible  as  a 
statement  of  a  fact,  because  of  the  circurndtances.     To  say,. 
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under  such  circumstances,  '  A.  is  my  murderer',  would 
not  be  an  expression  of  opinion  with  respect  to  the 
degree  of  the  homicide,  but  a  statement  of  a  fact  that  A. 
had  inflicted  the  mortal  wound."  The  defendant  also 
objected  to  the  testimony  of  one  of  the  witnesses  who  saw 
the  homicide,  and  who  said  in  substance  that  after  the 
killing  he  went  on  and  overtook  them,  the  defendants; 
that  JeiF  Mace  and  John  Flasher  leveled  their  fire-arms 
upon  him,  and  that,  upon  his  telling  them  he  wished  to  go 
and  inform  the  family  of  the  deceased  of  the  homicide, 
Jeff  cursed  him,  and  told  him  to  stop,  and  that  he  should 
not  pass.  This  was  about  a  quarter  of  an  hour  after  the 
homicide  had  occurred.  The  objection  was  that  the  mat- 
ter testified  to  was  a  distinct  substantive  offence,  an  assault 
with  a  deadly  weapon  upon  the  witness,  and  that  it  could 
not  be  admitted  in  evidence  in  support  of  the  indictment 
for  the  homicide.  That  is  the  general  rule,  but  there  are 
exceptions  to  it.  Other  criminal  acts  may  be  proved  if 
they  are  connected  with  the  one  charged.  Evidence  of  a 
subsequent  criminal  act,  connected  in  purpose  and  charac- 
ter with  the  ofi*ence  charged,  is  admissible.  Brown  Cr. 
Law,  p.  20 ;  Krainm  v  Covi,^  87  Pa.  St.,  301.  There  is  a 
direct  connection  between  the  killing  of  the  deceased  and 
the  assault  upon  the  witness.  The  assault  was  for  the 
purpose  of  preventing  the  witness  from  communicating  to 
the  family  of  the  dead  man  the  death  of  one  of  its  mem- 
bers ;  and  also  there  can  be  no  rational  conclusion  drawn 
from  the  act,  except  that  the  defendants  intended  to  ter- 
rorize the  witness,  and  also  to  escape  the  probable  conse- 
quences of  their  act.  And  it  was  also  competent  to  show 
that  the  homicide  was  willful,  intended  and  malicious,  and 
not  accidental.  In  Georson  v.  6V>m.,  99  Pa.  St.,  398,  the 
Court  said  of  such  testimony  :  "  It  cannot  be  received  to 
impeach  his  general  character,  nor  merely  to  prove  a  dis- 
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position  to  commit  crime.  Yet,  under  such  circumstances, 
evidence  of  another  offence  by  the  defendant  may  be  given. 
Thus,  it  may  be  to  show  the  act  charged  was  intentional 
and  willful,  not  accidental;  to  prove  motive  to  rebut  any 
impression  of  mistake,  and  to  connect  the  other  oifence 
with  the  one  charged. 

The  same  witness  was  asked  by  the  defendants  to  show 
his  bias  in  favor  of  the  State  and  against  the  defendants, 
"  Haven't  you  been  drunk  with  the  deceased  many  times  ?" 
The  solicitor  objected  to  the  question  and  the  court  prop- 
erly sustained  the  objection,  but  said  to  the  counsel  that  he 
might  ask  him  about  his  habits.  Besides,  the  witness  had 
stated  that  he  and  the  deceased  were  on  friendly  terms  and 
were  cousins.  The  evidence  sought  was  only  cumulative  ; 
if  evidence  at  all,  of  slight  importance — too  slight  to  con- 
stitute ground  for  a  new  trial.  State  v.  Stuhhs^  108  N.  C, 
774.  Another  witness  for  the  State,  Levi  Ingle,  at  whose 
house  the  crowd  gathered  for  the  dance,  was  allowed  to  tes- 
tify that,  after  the  visitors  had  all  left,  some  of  them 
returned  in  about  a  half  hour,  and  that  he  heard  them  in 
the  edge  of  his  yard  cursing  and  swearing,  one  of  them 
(witness  did  not  know  which)  saying,  *'  Damn  him,  see  if  I 
don't  do  what  I  said  I  would,''  and  that  the  next  day  Jeif 
Mace  told  him  that  he  and  the  other  two  defendants  were 
the  ones  who  returned  to  the  house.  The  admitting  of  this 
evidence  against  the  defendants  other  than  eleff  Mace  was 
error,  but  it  was  harmless,  as  on  the  trial  the  defendants 
admitted  that  they  did  return  with  Jeff  to  Ingle's  house  to 
get  a  jug  of  whiskey  which  they  had  left  under  a  cabbage 
plant  in  the  garden.  The  testimony  of  the  witness  Ingle 
as  to  the  threat  made  by  one  of  the  party  was  competent 
against  all  of  them  ;  for  before  this  witness  was  examined 
evidence  going  most  strongly  to  show  a  conspiracy  on  the 
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part  of  all  three  of  the  defendants  to  kill  the  deceased  had 
been  given  in  by  other  witnesses. 

There  was  a  knife  found  near  the  hand  of  the  dead  man» 
and  there  had  been  testimony  going  to  show  that  Newton 
Mace  placed  it  there  after  the  man  was  killed.  There  was 
also  testimony  going  to  show  that  Newton,  in  endeavoring 
to  cut  the  deceased,  had  by  mistake  cut  Jeff.  One  of  the 
State's  witnesses  had  testified  that  there  was  blood  on  the 
knife  blade,  and  the  State  offered  another  witness  |o  show 
that  the  first  witness  was  in  error.  The  defendants 
objected.  The  testimony  was  admiseible.  The  State  was 
not  bound  by  what  the  first  witness  said.  The  rule  is  that 
while  a  party  cannot  introduce  testimony  to  discredit 
or  impeach  the  moral  character  of  his  own  witness,  yet^ 
if  the  facts  which  the  witness  testified  to  are  against 
the  party  introducing  him,  he  is  not  precluded  from  show- 
ing by  other  witnesses  a  different  state  of  facts.  Gadshy  v. 
Dyer,  91  N.  C,  811  ;  McDonald  v.  Carson,  94  N.  C,  497. 
McCone,  a  witness  for  the  defendants,  testified  on  his  cross- 
examination  that  he  heard  Jeff  Mace,  in  a  crowd  of  four  or 
five  coming  towards  the  dance  gathering,  say  :  ^^  Damn 
Banjo  Branch  and  everybody  that  lives  on  it ;  they  are 
nothing  but  a  lying  set  of  sons  of  d — bitches,  and  I  intend 
to  kill  some  man  this  night."  The  defendants  objected 
because  the  language  was  not  a  threat  against  any  individ- 
ual. Testimony  going  to  prove  a  conspiracy  on  the  part 
of  the  defendants  to  kill  the  deceased,  and  which  resulted 
in  his  death,  had  already  been  given  in  ;  and  also  it  had  been 
proved  that  the  defendants  came  on  together  to  the  dance. 
This  threat  was  too  general  to  have  convicted  the  defend- 
ant of  a  conspiracy  to  kill,  nothing  more  appearing,  but  in 
the  light  of  subsequent  events,  the  conspiracy  to  kill  hav- 
ing been  sniBciently  proved  to  be  submitted  to  the  jury 
and  its  execution  shown,  the  testimony  was  competent  to 
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show  that  the  conspiracy  had  been  entered  into  before  the 
defendants  reached  the  house  of  Ingle. 

The  other  exceptions  were  to  the  testimony  goino^  to 
show  threats  against  the  deceased,  made  before  the  homi- 
cide by  the  defendants  at  different  times  and  not  in  the 
presence  of  each  other.  This  testimony  was  not  offered 
nntil  the  fnllest  proof  had  been  received  going  to  show 
that  the  defendants  on  the  night  of  the  killing  had  con- 
certed and  conspired  to  take  the  life  of  the  deceased.  The 
testimony  went  to  prove  that  they  sought  opportunity  to 
kill  him  from  the  time  they  saw  him ;  that  they  called  him 
aside  from  the  crowd  after  having  talked  to  themselves 
a  while  saying,  "  We  have  a  little  settlement  to  make 
with  you  ;"  that  one  or  two  of  the  witnesses  followed, 
whereupon  the  defendants  told  them  to  stay  away ;  that 
presently  they  went  off  toward  Ingle's  after  the  liquor, 
and  returning  found  the  deceased  sitting  on  a  bank  on 
the  side  of  the  road  ;  that  Newton  said,  "  Come  up  here, 
Zeb,"  whereupon  Zeb  and  some  of  the  witnesses  started, 
when  Newton  said,  "  No,  we  don't  want  any  body  but  Zeb." 
Jeff  had  the  pistol  in  his  hand,  the  other  two  defendants 
saying  to  the  witness,  "  Don't  bother  Jeff,  let  Jeff  alone." 
Jeff  had  his  way  and  shot  and  killed  the  deceased.  These 
defendants  are  brothers,  and  Flasher's  threats  were  because 
of  a  diflSculty  between  Jeff  and  the  deceased.  Under  all 
the  circumstances  we  are  of  opinion  that  the  testimony 
was  competent  to  show  that  the  conspiracy  was  made  and 
entered  into  by  the  defendants  before  the  night  on  which 
it  was  carried  out.  There  was  no  error  in  the  rulings  of 
his  Honor. 

Affirmed. 
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STATE  V.  GEORGE  SPURLING. 

Evidence — Character  of  Prosecutor  or  Defendant  Who 
Testify  as    Witnesses — The  Code^  Section  1353. 

When  a  prosecator  or  defendant  in  a  criminal  action  goes  upon 
the  stand  as  a  witness,  he  becomes  just  as  any  other  witness, 
and  his  general  character  can  be  proven,  not  only  as  it  was 
before  a  charge  affecting  it  was  made,  but  as  it  is  at  the  date 
he  goes  upon  the  stand.  ^ 

Indictment  for  slander  of  an  innocent  woman,  tried 
before  Rohinson^J^  at  Fall  Term,  1895,  of  Swain  Superior 
Court. 

There  was  evidence  of  slanderous  words  spoken  by 
defendant  concerning  prosecutrix,  amounting  to  a  charge 
of  incontinence.  Defendant  offered  evidence  tending  to 
prove  that  prosecutrix  was  not  an  innocent  woman  when 
he  used  the  language  charged. 

Prosecutrix  was  examined  by  the  State,  and,  after  such 
examination,  a  witness  was  put  on  by  the  State  who  testi- 
fied that  the  prosecutrix's  character  was  good  up  to  the 
time  this  trouble  began.  On  cross-examination,  this  wit- 
ness was  asked  by  defendant's  counsel:  "What  is  her 
character  now  ?  "  The  State  objected,  and  the  objection 
was  sustained.  The  court  ruled  that  defendant  could  only 
impeach  the  character  of  the  prosecutrix  for  truth  since 
the  slanderous  words  were  spoken. 

Defendant  excepted,  and.^  upon  a  verdict  being  rendered 
against  him  and  sentence  passed,  he  appealed. 

The  Attorney  General^  for  the  State. 

Messrs.  J,  F,  Ray  and  G.  S,  Ferguson,  for  defendant 

(appellant). 
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AvEKY,  J. :  The  rule  that  a  defendant,  on  the  trial  of  a 
criminal  indictment  against  him,  may  offer  evidence  of  his 
good  character,  was  established  after  no  little  discussion 
and  this  right,  at  his  option,  to  put  hie  general  reputation 
in  issue,  was  eventually  conceded,  because  it  was  argued 
that  such  testimony  tended  to  raise  a  presumption  of  inno- 
cence. But  it^was  held  in  State  v.  Johnson,  1  Winston, 
151,  that  such  evidence  ought  to  be  confined  to  the  time 
when  the  charge  was  first  made,  because  a  different  rule 
would  expose  a  defendant  to  the  great  danger  of  having 
his  character  ruined  or  badly  damaged  by  "  a  popular  prose- 
cutor, stimulated  to  activity  by  the  hope  of  thus  making 
his  prosecution  successful."  Had  the  prosecutrix  refrained 
from  going  upon  the  stand  and  put  the  proof  of  her  good 
character  in  the  scales  to  be  weighed  against  the  testimony 
of  the  defendant  that  he  had  had  intercourse  with  her,  the 
case  would  have  been  analogous  to /k%a^^  v.  Winston,  supray 
and  the  question  raised  would  have  applied  only  to  her 
reputation  up  to  the  time  of  the  alleged  intercourse  with 
the  defendant.  If,  in  that  event,  the  jury  had  found  that 
she  was  free  from  reproach  then,  they  could  have  given  the 
fact  such  weight  as  tliey  deemed  proper,  as  against  testi- 
mony tending  to  criminate  her.  While  she  stood,  as 
prosecutrix,  in  the  attitude  of  a  party  whose  character  at  a 
certain  time  was  at  issue,  she  was  entitled,  in  the  applica- 
tion of  the  principle  laid  down  in  State  v.  Winston,  to 
restrict  testimony  of  this  kind  within  the  same  limits  pre 
scribed  for  the  benefit  of  a  defendant.  But  the  defendant 
proposed  to  impeach  he.r,  not  as  a  prosecutrix  who  had  put 
her  character  at  the  time  of  the  alleged  carnal  intercourse 
in  issue  by  offering  to  prove  it  good,  but  as  a  witness. 
Conceding  that  the  same  protection  must  be  given  to  a 
prosecutrix  as  to  the  defendant,  where  neither  of  them  goes 
upon  the  stand,  but  each  is  content  to   offer  testimony  of 
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good  character,  the  defendant  contends  that  when  both 
become  witnesses  they  both  alike  place  themselves  on  a 
footing  with  all  other  witnesses. 

Before  the  passage  of  the  Act  of  1881  (Code^  Sec.  1353) 
the  defendant  could  not  testify,  and  when  he  elected  to  put 
his  character  in  issue,  as  we  have  seen,  he  had  the  benefit 
of  the  restriction  as  to  the  limit  of  impeaching  evidence, 
stated  in  Winston^s  case.  But  when  that  statute  first  came 
before  the  Court  for  construction,  in  State  v.  Efier^  85 
N.  C,  585,  Justice  Ruffin,  delivering  the  opinion  of  the 
Court,  said:  "We  understand  that  he  (the  defendant) 
shall  occupy  the  same  position  with  any  other  witness,  be 
under  the  same  obligation  to  tell  the  truth,  entitled  to  the 
same  privileges,  receive  the  same  protection  and  be  equally 
liable  to  be  impeached  or  discredited.  Unless  willing  to 
become  a  witness,  he  is  invested  with  the  presuniption  of 
innocence,  such  as  the  law  makes  in  favor  of  every  person 
accused  of  crime,  and  evidence  cannot  be  oflFered  to 
impeach  his  character  unless  he  voluntarily  puts  it  in 
issue.  But  by  availing  himself  of  the  statute  he  assumes 
the  position  of  a  witness  and  subjects  himself  to  all  the 
disadvantages  of  that  position,  and  his  credibility  is  to  be 
weighed  and  tested  as  that  of  any  other  witness."  See 
also  State  v.  Lawhorn^  88  N.  C,  634  :  State  v.  Ellis^  97 
N.  C,  pp.  449, 450,  where  the  foregoing  language  is  quoted. 
In  State  v.  Davis^  92  N.  C,  764,  the  Court  said  a  defend- 
ant indicted  for  slandering  an  innocent  woman  ''  stood  in 
the  double  capacity  of  defendant  and  witness"  and 
quoted  the  rule  already  stated  from  Efler^s  case.  The 
defendant  Davis  had  gone  upon  the  witness  stand, 
as  had  the  prosecutrix,  but  she  had  offered  testimony 
to  show  her  general  character  very  good,  as  the  Court 
said,  "for  chastity,  and  truth,"  while  the  defendant  offered 
no  such  evidence  in  his  own  behalf.     It  was  there  declared 
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legitimate  to  comment  upon  the  fact  that  the  defendant 
had  failed  to  show  his  own  character  good,  and  to  contrast 
his  position  with  that  of  the  prosecutrix ;  yet  it  was 
reiterated  that  he  was  entitled  to  all  of  the  privileges 
accorded  to  any  other  witness,  (including  the  prosecutrix,) 
and  was  "equally  liable  to  be  impeached  or  discredited." 
Could  the  defendant  have  been  impeached  by  testimony 
similar  to  that  declared  by  the  court  below  incompetent 
as  against  the  prosecutrix  ?  In  State  v.  Efler^  sujpra^ 
(p.  588,)  referring  to  the  contention  of  counsel  that  impeach- 
ing testimony  should  have  been  "  confined  to  an  inquiry 
as  to  the  prisoner's  general  character  for  truth,  and  not 
permitted  to  extend  to  his  general  moral  character,"  the 
court  said  :  "  In  the  case  of  State  v,  Boswell^  2  Dev.,  209, 
it  is  said  that  ever  since  the  vear  1804  it  has  been  an 
established  rule  of  practice  in  this  State  to  discredit  a  wit- 
ness by  making  proof  of  his  general  bad  moral  character^ 
and  that  the  question  need  not  be  restricted  to  his  reputa- 
tion merely  for  veracity.  That  such  continues  to  be  the 
law  of  evidence,  as  administered  in  the  courts  of  this  State, 
is  shown  by  the  following  cases:  State  v.  O^Neale^  4  Ire., 
88;  State  v.  D<yce,  10  Ired.,  469;  State  v.  Parka,  3  Ired., 
296 ;  and  as  the  prisoner  assumed  the  character  of  a  wit- 
ness he  must  needs  come  under  the  same  rule."  If  then, 
the  defendant  was  entitled  to  the  same  privileges  and  only 
equally  liable  to  impeachment  as  a  witness  with  the  pros- 
ecutrix, it  would  follow  that  if  he,  as  a  witness,  could  not 
rectrict  the  examination  to  character  for  truth  instead  of 
general  moral  character,  she  could  not  do  so  in  this  case. 
In  giving  the  right  to  do  so,  we  would  accord  to  her  pro- 
tection and  privileges  superior  to,  instead  of  equal  with, 
those  granted  to  the  defendant.  The  State  offered  a  wit- 
ness who  testified  that  the  general  character  of  the  prose- 
cutrix was  good  up  to  the  time  of  this   prosecution.     On 
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croBS-exainination  the  defendant  proposed  to  ask  the  wit- 
ness the  question,  "  What  is  her  general  character  now  T' 
On  objection,  the  court  held  that  defendant  conld  not 
impeach  her  general  character,  since  the  slanderous  words 
were  spoken.  In  this  ruling  there  was  error.  If  we  con- 
cede that  there  is  no  rule  of  evidence  which  extends  to  a 
prosecutrix  in  a  case  of  this  kind,  when  she  assumes  the 
role  of  a  witness,  any  greater  privileges  than  to  other  wit- 
nesses who  have  thus  put  their  reputations  in  issue,  then 
she  subjected  herself  to  liability  to  have  her  character 
tested  by  the  general  principles  applicable  to  all  alike. 
Clearly,  it  was  competent  to  make  the  examination  relate 
to  the  time  of  the  trial.  The  question  raised  by  the  evi- 
dence was  not  alone  whether  her  general  character  was 
good  at  the  time  when  she  was  alleged  to  have  had  illicit 
intercourse  with  the  defendant,  but  whether  it  was  such 
as  to  commend  her  to  the  jury  as  a  witness  at  the  time  of 
trial.  There  was  a  direct  conflict  on  that  day.  Either 
was  at  liberty  to  show  general  evidence  of  moral  deprav- 
ity on  the  part  of  the  other,  but  one  had  no  superior  right 
tu  that  of  the  other.  It  is  needless  to  discuss  the  excep- 
tion to  the  charge.  For  the  error  in  the  admission  of  evi- 
dence the  defendant  is  entitled  to  a  new  trial. 

New  Trial. 
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STATE  V.  JOHN  F.  BRITT,  et.  als. 

Justices  of  the  Peace — Supervisors  of  Roads — Duties  of 
in  Respect  to  Roads — Neglect  of  Duty — Overseer  of 
Roads, 

The  Code  (sections  2014  and  2024)  imposes  upon  the  justices  of  the 
peace,  as  superTisors  of  roads  in  their  respective  townships, 
the  duty  of  dividinfi:  the  roads  into  sections,  appointing 
overseers,  allotting  hands  to  the  overseer,  &c.,  but  does  not 
require  them  to  put  and  keep  the  public  roads  in  order,  it 
being  the  duty  of  the  overseer  to  superintend  the  hands  and 
to  put  and  keep  the  roads  in  order  ;  hence, 

2.  An  indictment  does  not  He  a&rainst  justices  of  the  peace  for  fail- 
ing to  put  and  keep  public  roads  in  order  and,  if  preferred 
against  them,  should  be  quashed. 

Indictment  against  John  F.  Britt,  and  others,  justices 
of  the  peace  of  Robeson  County,  for  permitting  certain 
roads  in  said  county  to  become  and  remain  out  of  repair, 
tried  before  Greene^  «/.,  at  Fall  Term,  1895,  of  the  Supe- 
rior Court  of  said  county. 

The  indictment  was  as  follows-:  "  The  jurors,  &c.,  pre- 
sent that  (defendants)  with  force  and  arms  at  and  in  said 
county,  being  justices  of  the  peace  in  and  for  Sterling 
township,  and  invested  by  law  with  the  supervision  and 
control  of  the  public  roads  in  said  township,  and  charge- 
able with  the  maintenance,  care  and  repair  of  said  roads, 
unlawfully,  willfully  and  negligently  did  allow  and  per- 
mit said  roads  at  Hog  Swamp  in  said  township  to  become 
out  of  repair,  dangerous  and  impassable  and  after  the  said 
roads  had  become  so  out  of  repair,  dangerous  and  impass- 
able as  aforesaid,  the  said  Britt,  Surles,  Nye  and  Floyd, 
said  justices  of  the  peace  chargeable  as  aforesaid,  did 
unlawfully,  willingly   and    knowingly  allow   and  permit 
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said  roads  so  to  remain  out  of  repair,  dangerous  and  impass- 
able as  aforesaid,  to  the  great  damage  of  the  people,  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and 
provided  and  against  the  peace  and  dignity  of  the  State." 
From  the  judgment  of  the  court  quashing  the  indict- 
ment, the  solicitor  for  the  State  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel,  contra, 

* 

Montgomery,  J.:  The  first  section  of  Chapter  50  o{  The 
Code  imposes  upon  justices  of  the  peace  the  supervision 
and  control  of  the  public  roads  in  their  several  townships. 
Other  sections  of  the  same  chapter  specifically  point  out 
the  duties  required  of  and  the  powers  conferred  upon 
these  justices — supervisors  of  the  roads — and  give  a  defi- 
nite meaning  to  the  words  "supervision,"  "  control ;"  and 
Section  2024  provides  that,  if  any  board  of  supervisors 
shall  fail  to  make  said  report,  (annual  report  of  the  condi- 
tion of  the  roads  in  their  townships  to  the  superior  court,) 
or  to  discharge  any  other  duty  imposed  by  this  chapter, 
they  shall  be  guilty  of  a  misdemeanor.  The  defendants, 
being  justices  of  the  peace,  were  indicted  for  unlawfully, 
willfully  and  negligently  allowing  and  permitting  the  por- 
tion of  the  roads  in  their  townships  to  become  out  of 
repair  and  permitting  them  to  remain  so.  An  examination 
of  the  sections  of  The  Code  to  which  we  have  referred  will 
make  it  appear  clearly  that  it  is  no  part  of  the  duty  of 
the  supervisors  of  roads  to  put  or  to  keep  in  repair  the 
roads  of  their  township.  Their  duty  is  to  divide  the  roads 
into  sections,  appoint  overseers  for  the  sections,  allot  hands 
to  the  overseers,  designate  the  points  to  which  each  resi- 
dent shall  be  liable  to  work,  and  give  notice  to  the  over- 
seers in  writing  of  their  appointment.     It  is  the  duty  of 
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the  overseer  to  superintend  the  hands  and  to  put  and  keep 
the  roads  in  order.  The  State  v.  Commiasimiers  of  Hali- 
fax^ 4  Dev.,  345  ;  State  v.  Justices  of  Lenoivy  4  Hawks., 
194.  The  motion  to  quash  the  indictment  in  the  court 
below  was  sustained,  and  there  is  no  error  in  the  ruling  of 
his  Honor. 

No  Error. 


STATE  V.  J.  J.  FRAZIER. 

Indictment  for    Larceny — Evidence — Incompetent    Testi- 
mony, 

1.  It  is  a  rule  of  evidence,  bubjeot  to  but  few  exceptions,  that  evi- 

dence of  a  disti  act  substantive  offence  cannot  be  admitted 
in  support  of  another  offence. 

2.  In  the  trial  of  an  indictment  for  larceny  of  money  given  to  the 

prosecutrix  by  defendant,  it  was  error  to  admit  evidence 
that  defendant  had  seduced  her  under  a  promise  of  marriage, 
such  evidence  not  showing  that  defendant  had  been  com- 
pelled to  give  her  the  money  on  account  of  the  seduction,  or 
that  he  gave  it  to  her  grudgingly  or  unwillingly.  Nor  in 
such  case  was  evidence  admissible  as  to  defendant's  inabil- 
ity (he  being  a  married  man)  to  make  good  his  promise  of 
marriage. 

Indictment  for  larceny  of  $111  from  the  prosecutrix, 
tried  before  Meai^es^  e/.,  at  June  Term,  1895,  of  the  Circuit 
Criminal  Court  for  Mecklenburg  County. 

On  the  trial  it  appeared  that  defendant  had  given  to  the 
prosecutrix  $125  about  three  weeks  before  the  alleged  lar- 
ceny.    The   prosecutrix   was  allowed   (under  objection  of 
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defendant)  to  testify  that  she  had  been  seduced  by  the 
defendant  under  promise  that  if  she  became  pregnant  he 
would  marry  her,  and  that  he  subsequently  refused  to 
marry  her  because  he  was  a  married  man. 

There  was  a  verdict  of  guilty,  and  defendant  appealed 
from  the  judgment  thereon. 

The  Attorney  General^  for  the  State. 
Jones  cfe   Tillett  and   Clarkson  <&   Duls^  for  defendant 
(appellant). 

Montgomery,  J.:  This  Court,  in  State  v.  JeffrieSyWl 
N.C.,  727,  said  :  "  There  are  some  few  exceptions  to  the 
almost  universal  rule  of  law,  that  evidence  of  a  distinct 
substantive  offence  cannot  be  admitted  in  support  of 
another  offence."  The  exceptions  to  the  rule  are  to  be 
found  in  those  cases  in  which  testimony  concerning  inde- 
pendent offences  has  been  admitted  because  of  the  neces- 
sity of  pioving  the  quo  animo,  or  the  guilty  knowledge  of 
the  defendant,  and  also  for  purposes  of  identification  of 
the  defendant.  We  do  not  see  how  this  case  can  be  taken 
out  of  the  general  rule  above  stated,  on  the  ground  of  its 
falling  under  any  of  the  exceptions.  If  the  testimony 
had  shown  that  the  defendant  had  been  by  compulsion 
made  to  pay  the  i>l25  which  he  gave  or  paid  to  the  prose- 
cutrix, and  that  ho  had  been  compelled  to  pay  it  because 
he  had  seduced  her  under  a  promise  of  marriage,  the  tes- 
timony, might  have  been  admissible  both  to  prove  the 
defendant's  knowledge  of  her  possession  of  the  money  and 
the  guilty  intent  in  taking  it  from  her — to  get  back  that 
which  he  had  been  compelled  to  pay  for  the  injury  he  had 
done  her.  It  is  not  necessary  to  constitute  the  crime  of 
larcenv  that  the  intent  should  be  lucri  cav^a.  That  i& 
generally  the  motive  which   influences  the   thief,  but  the 


N.  C]  FEBEUARY  TERM,  1896.  1259 


Statk  v.  McMinn. 


larceny  is  complete  if  the  owDer  is  deprived  fraudulently 
of  his  property,  the  taker  having  a  felonious  intent  to  con- 
vert it  to  his  own  use,  whatever  application  he  may  after- 
wards make  of  it.  But  the  testimony  in  the  ease  shows 
no  such  condition  of  things.  It  does  not  show  either  that 
the  $125  was  paid  to  the  prosecutrix  by  reason  of  the 
defendant's  seduction  of  her,  or  that  he  paid  it  to  her 
grudgingly,  or  unwillingly,  or  by  compulsion.  Under  no 
condition  of  this  case  ought  the  testimony  as  to  the  ina- 
bility of  the  defendant  to  make  good  his  promise  of  mar- 
riage to  the  prosecutrix  on  account  of  his  being  a  married 
man  be  admitted.  That  could  only  prejudice  the  defend- 
ant and  throw  no  light  on  the  transaction. 

There  was  error  in    the   ruling  of  the   court  below,  for 
which  there  must  be  a" new  trial. 

New  Trial. 


STATE  V.  ROBERT  McMINN. 

Indictment  for  Selling  Liquor  on  Sunday — Dental  Sur- 
geons—  Physicians — Prescription  of  Liquor  for  Tooth- 
ache, 

A  dentist  or  dental  surgeon  is  not  a  V  physician  ^^  within  the 
meaning  of  Section  1117  of  Ttte  Code^  and  hence  his  prescrip- 
tion for  liquor  for  the  toothache  does  not  justify  one  in  sell"^ 
ing  liquor  on  Sunday  on  such  prescription. 

Indictment  for  unlawfully  selling  liquor  on  Sunday,  tried 
before  Ewart^ «/.,  and  a  jury,  at  October  Term,  1895,  of  the 
Criminal  Circuit  Court  for  Henderson  County. 
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The  indictment  charged  : 

That  the  defendant,  on  the  14th  of  October,  1895,  the 
same  being  Sunday,  did  unlawfully  and  willfully  sell 
intoxicating  liquors  to  one  Stagg  without  the  prescription 
of  a  physician,  and  not  for  medical  purposes,  contrary,  &c. 

By  consent  the  court  found  the  facts,  and  adjudged  that 
the  defendant  is  guilty,  and  gave  judgment  that  he  pay  a 
fine  of  twenty  dollars,  and  defendant  appealed. 

The  facts  found  are  as  follows:  Crow  Stagg,  being 
sworn,  said  that  he  lived  in  Henderson ville.    On  Sunday, 

in ,  1895,  he  had  an  aching  t:oth  and  went  to  Dr. 

Smathers,  a  dental  surgeon,  and  asked  him  for  a  prescrip- 
tion for  whisk*ey.  The  doctor  offered  to  give  him  a  pre- 
scription for  a  half  pint,  but  witness  insisted  on  getting  a 
prescription  for  a  pint,  and  the  doctor  gave  it  to  him. 
Witness  took  it  to  defendant,  who  gave  him  a  pint  of  whis- 
key, and  witness  paid  for  it.  It  was  on  Sunday.  Witness 
had  often  bought  liquor  of  defendant.  Doctor  Smathers 
testified  that  he  is  a  dental  surgeon,  licensed  by  the  State 
Dental  Association,  and  resides  in  Hendersonville ;  that  on 
the  Sunday  referred  to  Stagg  came  to  him  and  said  he  had 
a  severe  toothache,  and  asked  for  a  prescription  for  whis- 
key. Witness  examined  the  tooth  of  Stagg,  and  told  him 
he  would  give  him  a  prescription  for  half  a  pint,  but  on 
the  insistance  of  Stagg  he  finally  gave  him  a  prescription 
for  a  pint.  Witness  is  not  a  practicing  physician  but  a 
dental  surgeon,  and  often  uses  liquor  in  his  practice. 

Defendant  testified 'in  his  own  behalf  that  he  is  a  bar- 
keeper in  Hendersonville,  and  that  on  the  Sunday  referred 
to  Stagi^  came  to  him  with  a  prescription  from  Dr.  Smath- 
ers ;  and,  supposing  that  it  was  all  right,  he  delivered  to 
Stagg  one  pint  of  whiskey,  for  which  Stagg  paid  him,  and 
told  him  at  the  time  that  he  was  suffering  from  tootbache. 
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Witness  knew  Stagg  well,  and  had  often  sold  him  whiskey,, 
but  never  on  Sunday  before. 

The  conrt  charged  the  jury  that  if  they  believed  the 
evidence  of  the  witnesses  for  the  State  the  defendant  would 
be  guilty ;  that  the  prescription  of  Dr.  Smathers,  a  dental 
surgeon,  was  not  a  prescription  from  a  practicing  physician 
and  was  no  protection  to  the  barkeeper  who  sold  liquor  on 
Sunday;  that  prescriptions  could  only  be  given  by  prac- 
ticing physicians,  and  could  not  be  filled  by  barkeepers 
unless  upon  such  prescriptions,  and  then  only  for  medical 
purposes.  Defendant  excepted  and  appealed  from  the 
judgment  rendered. 

7^he  Attorney  General j  for  the  State. 
No  counsel,  contra. 

Clark,  J. :  The  court  instructed  the  jury  that  a  pre- 
scription from  a  dental  surgeon  was  not  '^  a  prescription 
from  a  physician'^  which  would  protect  one  who  sold 
intoxicating  liquor  on  Sunday.  Code^  Sec.  1117.  "  A  phy- 
sician is  one  authorized  to  prescribe  remedies  for  and 
treat  diseases;  a  doctor  of  medicine."  Webster's  Diet. 
To  the  same  purport  are  the  "  Century  "  and  the  "  Stand- 
ard "  dictionaries.  A  dentist  or  dental  surgeon  is  one 
who  performs  manual  or  mechanical  operations  to  preserve 
teeth,  to  cleanse,  extract,  insert  or  repair  them.  The 
statutes  of  this  State  recognize  that  dentists  are  not 
included  in  the  term '*  physician, "  the  latter  being  regu- 
lated by  The  Code,  Sees.  3121-3134,  with  the  amendatory 
Acts  of  1885,  Chs.  117  and  261,  and  Acts  1889,  Ch.  181,. 
.while  dentists  are  governed  by  The  Code  Sees.  3148-3156, 
and  the  amendatory  Acts  of  1887,  Ch.l78,  and  1891,  Ch.  251. 
If  dentists  came  within  the  term  *'  physician  "  as  used  in 
The  Code,  Sec.   1117,  "  toothache "  would  become  more^ 
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alarmingly  prevalent  than  "  snake  bite,"  and  that  it  would 
with  usafije  become  more  dangerous  is  evident  from  the 
fact  that  the  very  first  dental  surgeon's  prescription  for 
toothache,  coming  before  us,  is  for  "  one  pint  of  whiskey  ;'' 
the  size  of  the  tooth  is  not  given,  nor  whether  it  was  a 
molar,  incisor,  eye-tooth  or  wisdom  tooth,  and  yet  there  are 
32  teeth  in  a  full  set,  each  of  which  might  aqhe  on  Sunday. 
The  duties  of  a  dentist  are  limited  to  the  "  manual  or 
mechanical  operations"  on  the  teeth.  Whenever  the  use 
of  liquor  is  necessary,  it  being  a  remedy  to  act  on  the  body, 
and  only  indirectly  in  any  case  for  the  teeth,  within  the 
purview  of  the  statute,  it  must  be  prescribed  by  a  "  physi- 
cian "  to  authorize  a  sale  on  Sunday. 

No  Error. 


STATE  V.  J.  A.  TAYLOR. 


Justice  of  the  Peace — Power  to  Amend  Warrant — Discre- 
tion— Amendment — Judgment  for  Costs — Appeal. 


1.  The  discretionary  power  to  amend  a  complaint  conferred  apon 

a  justice  of  the  peace  by  section  908  of   The  Code  is  not 
reviewable  on  appeal. 

2.  A  warrant  cannot  be  amended  by  striking  out    the  offense 

charged  and  inserting  a  new  and  different  offense. 

8.  A  prosecutor  in  a  criminal  action  has  no  right  to  appeal  except, 
it  may  be,  as  to  matter  of  costs. 
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4.  This  Court  cannot  review  the  findings  of  fact  by  the  Superior 

Court  on  matters  of  costs,  on  appeal  by  a  prosecutor  from  a 
judgment  of  a  justice  of  the  peace  taxing  him  with  the  costs 
of  a  warrant. 

5.  This  Court  cannot  review  the  findings  of  fact  upon  which  the 

judgment  of  the  Superior  Court  is  based,  and  where,  on 
appeal,  such  facts  are  not  set  out  in  the  transcript  it  wil]  be 
assumed  that  the  judgment  was  in  accordance  with  the  facts 
found  and  the  judgment  will  be  affirmed. 

Cbiminal  action,  prosecuted  by  J.  H.  Stepp  against  J. 
A.  Taylor,  the  defendant. 

A  warrant  was  issued,  upon  the  complaint  of  J.  H.  Stepp, 
charging  that  the  defendant  "  did  unlawfully,  maliciously, 
willfully,  commit  damage,  injury,  and  spoil  upon  one  fence, 
the  property  of  J.  H.  Stepp,  in  violation  of  Section  1081  of 
The  Code^'^  etc.,  "  by  pulling  down,  the  same,"  etc.  Upon 
the  trial  before  the  justice  of  the  peace  the  prosecutor 
moved  to  amend  the  warrant  so  as  to  charge  that  the  defend- 
ant "did  unlawfully  and  willfully  pull  down  the  fence 
surrounding  a  cultivated  field,  the  property  and  in  posses- 
Bion  of  J.  H.  Stepp.  Code  Section  1062."  The  motion 
was  denied  by  the  justice  upon  the  ground  that  he  had  no 
power  to  make  the  amendment ;  and  the  prosecutor 
appealed  to  the  superior  court.  It  was  also  adjudged  by 
the  justice  of  the  peace  that  the  prosecution  was  frivolous, 
and  that  prosecutor  pay  the  costs.  Upon  the  hearing  before 
Coble^  «A.,  at  Fall  Term,  1895,  of  Henderson  County 
superior  court  the  prosecutor  moved  to  remand  the  case  to 
the  justice  of  the  peace  to  the  end  that  the  warrant  might 
be  amended,  and  the  case  tried.  The  motion  was  denied, 
and  the  prosecutor  appealed  to  the  Supreme  Court. 

The  Attorney  General^  for  J.  H.  Stepp  (appellant). 
Messrs,  Ewari  cfe  Toms^  for  defendant. 
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FuRCHES,  J  :  The  appeal  is  without  merit  and  cannot 
be  snstaiDed.  If  the  justice  of  the  peace  had  authority  to 
amend  the  warrant,  under  Section  908  of  The  Code^  he 
did  not  do  it.  And  we  know  of  no  power  we  have,  or  the 
superior  court  had,  to  compel  him  to  exercise  a  discretion- 
ary power. 

But  this  being  a  proposition  or  motion  to  strike  out  the 
offence  charged  in  the  warrant,  and  to  insert  another 
oifence,  it  seems  that  such  amendment  was  not  authorized. 
State  V.  Vaughan^  21  N.  C,  535  ;  State  v.  Cook^  Ihidy  236. 

But  the  prosecutor  had  no  right  to  appeal,  except  it 
may  be  as  to  costs.     State  v.  Powell^  86  N.  C,  640. 

And  while  the  superior  «iOurt  may  review  the  finding  of 
fact  and  judgment  of  justices  of  the  peace  on  matters  of 
costs  in  cases  like  this,  the  findings  of  the  judge  are  con- 
clusive upon  this  Court.  And  if  the  judgment  of  the 
superior  court  is  in  accordance  with  the  facts  found,  that 
is  also  conclusive,  upon  this  Court.  State  v.  Hamilton^ 
106  N.  C,  660. 

And  as  the  judge  below  does  not  set  out  the  facts  upon 
which  he  founded  his  judgment,  we  must  take  them  as 
being  sutticient  to  justify  his  judgment. 

Affirmed. 
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STATE  V.  PETER  HAYNIE. 

Indictment  for  Assault  with  Dtadly  Weapon — Evidence — 
Self -Defense  —  Excessive  Punishment  —  Working  Con- 
victs on  County  Roads, 

1.  On  the  trial  of  an  indictment  for  assault  with  a  deadly  weapon, 

the  testimony  of  a  physician  as  to  the  nature  and  extent  of 
the  wounds  inflicted  is  admissible  to  corroborate  the  testi- 
mony of  the  prosecutor  that  defendant  had  assaulted  and 
wounded  him  with  a  deadly  weapon. 

2.  In  anassault  with  a  deadly  weapon,  an  instruction  that,  if  the 

prosecutor  and  defendant  had  entered  into  the  fight  willingly, 
and  defendant,  being  seized  by  the  throat,  was  under  rea- 
sonable apprehension  of  suffering  great  bodily  injury,  and 
had  cut  his  adversary  to  free  himself,  he  would  not  be  guilty, 
but  that  the  jury  were  the  judges  of  the  reasonableness  of 
the  apprehension,  was  properly  given. 

3.  Under  Acts  1887,   chapter  355,  giving  permlsdion  to  work   con- 

victs on  the  public  roads,  a  sentence  of  imprisonment  for  two 
years  in  jail,  with  leave  to  be  worked  on  the  public  roads,  is 
not  an  excessive  punishment  on  conviction  for  an  aggravated 
assault  with  a  deadly  weapon. 

This  was  an  indictment  for  assault  and  battery  with  a 
deadly  weapon  upon  one  James  AVest,  tried  before  Ewart^ 
«/.,and  ajurj,  at  February  Term,  1896,  of  Madison  Criminal 
Court.     The  following  is  the  evidence  : 

J.  N.  West,  the  prosecuting  witness,  testified  that  he  was 
at  Rector's  hotel  in  Marshall  at  supper;  that  Peter  Hay- 
nie,  the  defendant,  was  looking  through  the  window  of  the 
room  with  an  open  knife  in  his  hand,  and  that  Haynie 
called  to  him:  "  Hello,  little  niejger,  what  are  you  doing 
here  ?  "  and  he  replied,  "  I  eat  here ;  what  are  you  doing 
here  ?  You  had  better  be  at  home  with  your  wife  and  babies, 
cutting  wood,"   &c.     After    some  jesting  remarks  passed 
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between  us  in  the  dinrng-room,  Haynie  went  out,  and  in 
a  little  while  came  back  to  the  door  and  said  to  witness: 
''  Come  out,  Jim,  I  have  got  something  to  tell  you."  "  I 
stepped  out  of  the  room  on  the  porch,  and  Haynie  said  to 
me,  '  You  thro  wed  off  on  me  in  there  before  those  girls." 
I  said,  'No,  I  was  just  in  fun.'  He  said,  '  I  was  too, 
and  damned  if  I  liked  it.'  Then  he  suddenly  struck  me  on 
the  side  of  the  head,  and  with  his  knife  or  knucks,  I  do  not 
know^  whicli,  struck  me  several  blows.  One  of  my  ears 
was  nearly  cut  off,  and  I  was  cut  also  a  deep  gash  in  my 
face,  and  was  cut  about  the  clothing.  I  had  to  call  in  a 
surgeon,  and  was  laid  up  on  account  of  it  for  two  weeks. 
The  cuts  were  very  severe  and  painful  ones." 

On  cross-examination  witness  said  :  "  When  I  went  oat 
of  the  room,  when  Haynie  told  me  that  he  be  damned  if  he 
liked  it,  I  did  say  to  him,  '  You  are  standing  in  your  own 
shoes.'  I  meant  by  that  that  he  could  do  as  he  pleased. 
I  never  told  him  that  I  could  whip  him  in  a  moment. 
When  he  struck  me  on  the  head  and  commenced  cutting 
me  with  the  knife,  I  caught  him  by  the  throat,  when  Bai- 
le}',  who  was  standing  near,  separated  us.  I  had  no  feel- 
ing against  Haynie,  and  was  on  friendly  terms  w^ith  him, 
and  meant  no  slur  on  him  when  I  told  him  that  he  had  bet- 
ter be  at  home  with  his  wife  and  babies." 

Peter  Haynie,  defendant  witness,  testified  as  follows: 
''  Was  invited  by  Mrs.  Rector  to  call  at  the  hotel  and  did  so. 
Stopped  at  the  window  of  the  dining-room,  and  was  stand- 
ing there  joking  with  those  in  the  room.  About  that  time 
West  came  up  and  I  said,  '  Hello,  little  nigger,  where 
are  you  starting?'  He  said,  'You  don't  know,  do  you  ? 
You  had  better  be  at  home,  cutting  wood,  and  carrying 
water  for  your  wife.'  I  said,  '  I  have  as  good  a  right  to  be 
here  as  you.'  He  said,  '  If  you  fool  with  me,  I  will  put 
you  out  of  here.'     I  said,  'I  don't  think  that  you  will.'     I 
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started  to  go  out  of  the  room,  and  as  I  went  ont  of  the  door 
I  said,  '  Jim,  come  out,  I  want  to  see  you.'  He  said,  '  I 
don't  want  to  see  you.'  I  passed  out  of  the  door,  and  he 
came  out  right  after  me.  I  said,  'Jim,  what  is  that  you 
said  ? '  He  said,  '  What  will  yon  have  ? '  I  replied,  '  Jim,  I 
don't  think  you  ought  to  have  thrown  off  on  me  and  my 
family.'  One  word  brought  on  another,  and  finally  he 
said,  '  If  yon  don't  like  it,  you  are  in  your  own  shoes. 
You  know  that  1  can  whip  you,  don't  you  ? '  Bailey,  who 
wasstanding  there,  said,  '  Don't  have  any  fuss  here,  boys,' 
and  about  that  time  I  thought  West  was  going  to  hit  me, 
and  I  8tru(:k  him  with  my  fist  in  the  back  of  the  head. 
Bailey  ran  between  us  and  caught  me  around  the  waist, 
and  about  that  time  West  got  me  by  the  neck,  and,  pushing 
me  back,  was  choking  me.  Then  I  drew  my  knife  and  cut 
him  three  or  four  licks." 

Cross-examined:  "  I  had  the  knife  in  my  pocket  when  I  left 
the  room,  and  did  not  diaw  it  till  he  was  pushing  me  back 
and  choking  me.  I  have  been  in  court  twice  before — once 
for  shooting  a  negro,  and  once  for  disturbing  a  religious 
congregation." 

The  State  offered  to  introduce  Dr.  Roberts  to  show  the 
character  of  the  wounds  received  by  West,  and  also  for  the 
purpose  of  corroborating  West.  Objection.  Objection 
overruled. 

Dr.  Roberts,  witness,  testified  tliat  he  was  a  physician 
and  surgeon  of  six  years'  practice,*  and  that  he  had  attended 
West  and  dressed  the  wounds;  that  one  wound  was  on 
the  left  side  of  the  ear,  running  down  across  the  ear,  cut- 
ting a  deep  gap  in  it.  Another  wound  was  in  the  neck  ; 
another  was  across  the  cheek  ;  another  cut  running  back, 
and  another  in  the  jaw.  One  of  the  cuts  was  on  the  right 
side  of  the  head,  across  to  nose.  There  were  several  cuts 
in  the  coat,  and  in  the  vest  and  shirt,  and   his  thumb  had 
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also  been  bitten.  The  defendant's  counsel  asked  the  court 
to  charge  the  jurj  that  if,  at  the  time  defendant  did  the 
cutting,  he  was  being  severely  choked  by  the  prosecutor, 
West,  so  much  so  that  his  life  was  endangered,  that 
in  law  would  be  ''being  pressed  to  the  wall,"  and  that  the 
defendant  would  not  be  guilty. 

This  the  court  declined  to  do  in  the  words  of  the  defend- 
ant's counsel,  but  charged  the  jury  that,  if  they  should  find 
as  a  fact  from  the  evidence  that  when  Haynie  and  West 
left  the  dining-room  both  entered  into  the  fight  willingly, 
and  in  the  progress  of  that  fight  West  seized  Haynie  by 
the  throat  and  so  sorely  pressed  him  that  he  w.as  under 
the  apprehension  of  receiving  great  bodily  injury,  and  he 
cut  to  free  himself  from  the  grasp  of  West,  that  he  would 
not  be  guilty  ;  but  that  the  jury  must  be  the  judges  of  the 
reasonableness  of  the  apprehension  of  the  defendant.  The 
court  further  charged  the  jury,  that,  if  they  found  as  a 
fact,  from  evidences,  that  the  defendant  used  the  knife 
when  he  was  not  pressed,  but  because  of  his  passion  and 
anger,  the  defendant  would  be  guilty.  The  court 
further  charged  the  jury,  among  other  things,  that 
the  defendant  being  a  witness  in  his  own  behalf,  they 
should  consider  his  testimony  with  great  caution,  taking 
into  consideration  that  the  defendant  might  have  a  motive 
to  give  a  false  version  of  the  matter,  as  conviction  might 
mean  for  the  defendant*  a  long  term  of  imprisonment  or 
the  payment  of  a  fine  and  bill  of  costs;  but  at  the  same 
time  that,  if  they  were  satisfied  that  the  defendant  in  this 
matter  had  told  the  truth,  ihey  would  give  his  testi- 
mony the  same  weight  and  cre«ience  as  any  other  witness 
who  had  testified  before  them,  and  who  was  unimpeached 
and  uncontradicted. 

There  was  a  verdict   of  guilty,  and   the   court,  being  of 
the  opinion  that  the  assault  was   an  aggravated  one,  and 
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the  wounds  inflicted  on  the  prosecuting  witness  painful 
and  serious,  one  of  which  was  a  heavy  and  disfiguring 
scar  upon  the  face,  sentenced  him  to  two  years  in  the  com- 
mon jail  of  Madison  county,  to  be  worked  at  hai'd  labor  in 
the  chain-gang,  on  the  public  roads  of  the  said  county, 
in  accordance  with  the  statute,  which  punishment  the 
defendant  considered  excessive,  and  therefore  excepted  to 
the  same.  There  was  a  motion  for  a  new  trial.  Motion 
overruled.     Judgment  and  appeal  by  the  defendant. 

The  Attorney  Oeneral  and  Mr.  J.  M,  Moody^  for  the 
State. 

JSo  counsel,  contra, 

Clark,  J. :  The  physician  was  competent  to  testify  as 
to  the  nature  of  the  wounds  and  to  corroborate  the  prose- 
cutor in  that  respect.  The  court  was  asked  to  charge  that 
if  the  defendant  was  being  severely  choked  by  the  prose- 
cutor, so  that  his  life  was  in  danger,  then  this  was  "  being 
pressed  to  the  wall,"  and  the  defendant  would  be  not 
guilty.  The  court  charged  in  lieu  thereof  that  if  the  jury 
found  that  the  defendant  and  the  prosecutor  both  entered 
the  fight  willingly,  and  during  its  progress  the  prosecutor 
seized  the  defendant  by  the  throat  so  that  he  was  under 
reasonable  apprehension  of  receiving  great  bodily  injury, 
and  he  cut  the  prosecutor  to  free  himself,  he  would  not  be 
guilty,  but  that  the  jury  must  be  the  judges  of  the  reason- 
ableness of  the  apprehension  of  the  defendant.  The 
defendant  has  no  ground  to  object  to  this  substituted 
charge.  Besides,  in  fact,  there  is  no  exception  entered  to 
this  or  any  other  part  of  the  charge,  and  it  is  not  really 
before  us.     Taylor  v.  Plummer^  105  N    C,  56. 

The  sentence  of  imprisonment  for  two  years  in  jail,  with 
leave  to  be  worked  on  the  public  roads,  is  not  an  excessive 
punishment    for    the    aggravated    assault    of   which    the 
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defendant  was  found  guilty.  St<;^te  v.  Pettie^  80  N.  C,  367. 
The  permission  to  work  the  defendant  on  the  public  roadg 
is  authorized  by  Acts  1887,  Ch.  355 ;  State  v.  UickH^  101 
N.  C,  747  ;  State  v.  Weathers,  98  N.  C,  685. 

No  Error. 
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AMENDMENT  TO  THE  RULES. 

(FEBRUARY    TERM,    1896.) 

In  view  of  the  fact  that  appeals  are  sometimes  held 
back  from  docketing  till  the  very  close  of  the  call  of  a  dis- 
trict, thus  requiring  connsel  for  appellees  to  remain  the 
whole  time  set  apart  to  the  district,  lest  an  appeal  be  dock- 
eted after  their  departure,  Rules  5,  6  and  17  (115  N.  C, 
835,  836  and  839)  are  amended  to  require  appeals  to  be 
docketed  during  the  first  two  days  of  the  call  of  the  dis- 
trict to  which  they  belong,  so  that  those  rules  will  read  as 
follows,  and  in  this  amended  form  will  bo  printed  in  the 
volume  of  Reports  for  this  Term, 

Rule  5    When  heard. 

The  transcript  of  the  record  on  appeal  from  a  judgment 
rendered  before  the  commencement  of  a  Term  of  this  Court 
must  be  docketed  at  such  tann  before  or  during  the  first 
two  days  of  the  call  of  the  docket  of  the  district  to  which 
it  belongs,  and  stand  for  argument  in  its  order.  The 
transcript  of  the  record  on  appeal  from  a  court  in  a  county 
in  which  the  court  shall  be  held  during  the  Term  of  this 
Court  may  be  filed  at  such  Term  or  at  the  next  succeed- 
ing Term.  If  file*!  not  later  than  the  first  two  days  of  the 
perusal  of  the  docket  of  the  district  to  which  it  belongs,  it 
shall  be  heard  in  its  order;  otherwise,  in  a  civil  case,  it 
shall  be  continued,  unless  by  consent  it  is  submitted  upon 
printed  argument  under  Rule  10  ;  but  appeals  in  criminal 
actions  shall  each  be  heard  at  the  Term  at  which  it  is 
docketed,  unless  for  cause  or  by  consent  it  is  continued. 

Rule  6.   Appeals  in  CRiMiNAL  achions. 

Appeals  in  criminal  cases,  docketed  before  the  perusal 
of   the    criminal    docket   for  any  district,  shall  be  heard 
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before  the  appeals  in  civil  cases  from  said  district.  Crimi- 
nal appeals,  docketed  after  the  perusal  of  the  criminal 
docket  of  the  district  to  which  thej  belong,  shall  be  called 
immediately  at  the  close  of  argument  of  appeals  from  the 
Twelfth  District,  unless  for  cause  otherwise  ordered,  and 
shall  have  priority  over  civil  cases  placed  at  the  end  of  the 
docket. 

Rule  17.  Dismissed  by  appellee. 

If  the  appellant  in  a  civil  action  shall  fail  to  bring  up 
and  file  a  transcript  of  the  record  during  the  first  two  day? 
of  the  call  of  causes  from  the  district  from  which  it  comes, 
at  the  Term  of  this  Court  in  which  such  transcript  is 
required  to  be  filed  the  appellee,  on  exhibiting  the  certifi- 
cate of  the  clerk  of  the  court  from  which  the  appeal  comes, 
showing  the  names  of  the  parties  thereto,  the  time  when 
the  judgment  and  appeal  were  taken,  the  name  of  the 
appellant,  and  the  date  of  the  settling  of  the  case  on  appeal, 
if  any  has  been  filed,  and  filing  said  certificate  or  a  certi" 
fied*  tran8cri|>t  of  the  record  of  this  Court,  may  have  the 
appeal  docketed  and  dismissed  at  appellant's  cost,  with 
leave  to  the  appellant,  during  the  Term  and  after  notice  to 
the  appellee,  to  apply  for  the  redocketing  of  the  cause. 

Rule  28.  What  to  be  printed. 

Fi  teen  copies  of  so  much  and  such  parts  of  the  record  as 
may  be  necessary  to  a  proper  understanding  of  the  excep- 
tions and  grounds  of  error  assigned,  as  appear  in  the  record 
in  each  action,  shall  be  printed.  Such  printed  matter  shall 
consist  of  the  judgment  appealed  from,  together  with  the 
statement  of  the  case  on  appeal,  and  of  the  exceptions 
appearing  in  the  rect)rd  to  be  reviewed  by  the  Court ;  or,  in 
case  of  a  demurrer,  of  such  demurrer  and  the  pleadings  to 
which  it  is  entered.  If  the  jury  passed  upon  issues,  the  issues 
and  findings  thereon  shall  be  printed,  af^  likewise  all  exhib- 
its and  pleadings,  or  parts  of  pie  dings,  referred  to  in  the 
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case  on  appeal  as  necessary  to  show  the  contention  of  the 
parties.  This  will  not  preclude  the  parties  in  the  argu- 
ment from  referring  to  the  manuscript  parts  of  the  record 
whenever  they  may  deem  it  incidental  to  the  argument. 

Sections  2  and  3,  of  Rule  33,  are  amended  by  striking  out 
the  words  "  and  a  half,"  so  that  they  will  read  as  follows : 

(2.)  The  counsel  for  the  appellant  may  be  heard  for  one 
hour,  including  the  opening  argument  and  reply. 

(3.)  The  counsel  for  the  appellee  may  be  heard  for  one 
hour. 
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Proceedings  in  Honor  of  the  Memory  of  John  H.  Dillard. 


In  the  Supreme  Court,  May  7,  1896,  the  Attorney  Genera^ 
announced  the  death  of  John  H.  Dillard,  formerly  an  Associate 
Justice,  which  occurred  at  his  home  in  Greensboro,  and  the  Court 
adjourned  as  a  mark  or  respect  to  his  memory.  Thereupon  a  pre- 
liminary meeting  of  the  Bench  and  Bar  was  held,  Chief  Jnsiioe 
Faircloth  presiding  and  Thomas  S.  Kenan  acting  as  secretary. 
A  committee  was  appointed  to  draft  resolutions,  and  the  following 
gentlemen  were  named :  James  £.  Shepherd,  L.  M.  Scott,  R.  R. 
King,  J.  T.  Morehead,  Jas.  C.  MacRae,  S.  F.  Mo  decai  and  Thoft. 
S.  Kenan.  An  adjournment  was  then  taken  until  Thursday,  May 
14,  1896,  when  the  committee,  through  its  chairman,  Mr.  Shep- 
herd, submitted  the  following  report : 

''John  Henry  Dillard  was  born  in  Rockingham  county,  on 
November  29,  1819.  After  preparation  at  Patrick  Henry  Academy 
in  Virginia,  he  entered  the  University  of  this  State,  remained  two 
years  (taking  first  distinction  in  his  studies)  and  left  on  account  of 
ill  health.  He  began  to  read  law  in  the  office  of  the  late  James  T. 
Morehead  at  Greensboro,  and  graduated  in  1840  from  the  law 
department  of  William  and  Mary  College  iu  Virginia.  He  prac- 
ticed at  Richmond  and  at  Patrick  Court-house  until  1846,  when  he 
removed  to  Wentworth.  He  was  Commonwealth  Attorney  in  Vir- 
giuia,  and  was  County  Attorney  and  Clerk  and  Master  in  E^quity 
in  Rockingham  county  for  a  number  of  years.  On  the  13th  of 
January,  1846,  he  married  Ann  I.  Martin,  daughter  of  Joseph  Mar- 
tin of  Virginia.  In  1862  he  raised  a  company  of  volunteers  and 
entered  the  service  of  the  Confederate  States  as  Captain.  After 
his  removal  to  (ireensboro  in  1868,  the  law  firm  of  Dillnrd,  RiiflSn 
&  Gilmer  was  formed  and  continued  until  1876  as  Dillard  &  Gil- 
mer—Ruffln  having  retired  on  account  of  ill  health.  When  he 
removed  to  his  farm  iu  Rockingham  county  he  formed  a  partner- 
ship with  his  son-in-law,  John  T.  Pannill,  which  continued  until 
he  was  elected  in  1878  as  an  Associate  Justice  of  the  Supreme 
Court.  The  record  he  made  in  the  discharge  of  the  duties  of  that 
high  office  was  highly  creditable,  and  one  which  should  be  the 
pride  of  any  judge  to  enjoy.  He  resigned  in  thespringof  1881  and 
was  succeeded  by  Thomas  Ruffin,  Jr.  He  then  moved  back  to 
Greensboro  and  continued  the  practice  in  association  with  other 
members  of  the  Bar.  For  a  number  of  years  he  was  connected 
with  Judge  Dick  in  the  conduct  of  a  law  school  at  Greensboro, 
which  gained  great  reputation.  He  was  for  years  an  elder  in  the 
Presbyterian  Church  and  a  teacher  in  the  Sunday  School,  and  in 
the  performance  of  these  duties  he  displayed  the  same  ardor  and 
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perseverance  and  abilityvrhich  characterized  him  as  a  practitioner 
at  the  Bar  and  as  a  judiciai  officer.  He  was  modest,  and  self-asser- 
tion was  not  one  of  his  traits — honors  were  literally  thrust  upon 
him.  He  possessed  a  unique  attractiveness — plain  in  his  habitfi,. 
but  his  social  graces  were  always  observable.  He  was  greatly 
beloved»by  ail  who  knew  him,  and  notably  by  the  members  of  the 
Bar.  His  courtesy  to  them,  and  especially  his  assistance  to  the 
young  lawyer  in  advice,  &c.,  were  ever  conspicuous.  His  greatest 
reputation,  perhaps,  was  that  of  an  equity  lawyer,  and  his  high 
personal  character,  great  integrity  and  sterling  honesty  were 
known  of  all  men. 

He  died  at  his  home  in  Greensboro  on  May  6,  1896. 

Resolved,  That  in  the  death  of  Judge  Dillard  we  recognize  the 
great  loss  sustained  by  the  State  and  the  profession  and,  we  tender 
to  his  family  our  warmest  sympathy. 

Kesolvedy  That  a  copy  of  these  proceedings  be  transmitted  to 
the  family,  and  be  presented  by  the  Attorney  General  to  the 
Supreme  Court  with  the  request  that  the  same  may  be  spread 
upon  the  minutes  and  published  in  the  ensuing  volume  of  the 
Reports." 

Remarks  were  made  by  ex-Judge  Shepherd,  Mr.  Richard  H.  Bat- 
tle, Mr.  John  W.  Graham,  Judge  Avery,  ex-Judge  Winston,  Mr. 
B.  C.  Beckwith  and  Judge  Furches.  The  chairman.  Chief  Jus- 
tice Paircloth,  upon  announcing  the  adoption  of  the  report,  also 
made  appropriate  remarks. 

Remarks  of  Mr.  R,  If,  Battle :  **  I  was  out  of  the  city  when  the 
meeting  of  the  Bar  was  called  to  take  action  about  the  death  of 
the  late  Judge  Dillard  ;  but  such  was  my  regard  for  our  departed 
brother  that  I  could  not  but  attend  this  adjourned  meeting,  and 
ask  to  say  a  word  expressive  of  that  regard  and  of  my  great 
admiration  for  the  man. 

My  personal  acquaintance  with  Judge  Dillard  dates  back  some 
twenty  odd  years,  when  we  were  associated  together  in  a  prolonged 
litigation,  on  the  Equity  side  of  the  Docket  of  the  U.  S.  Circuit 
Court  at  Greensboro,  though  I  had  known  him  before  through 
mutual  friends,  who  always  spoke  of  him  in  terms  of  high  praise. 
Prom  that  time  to  his  death  my  regard  for  him  was  not  unmixed 
with  affection.  He  was  a  man  of  striking  characteristics,  blunt 
but  very  cordial  and  hearty  in  manner,  honest,  sincere  and  totally 
without  guile.  Though  he  must  have  known  that  his  ability  as  & 
lawyer  was  universally  recognized,  and.thart  he  was  a  master  of  the 
principles  involved,  he  was  so  modest  that,  in  the  litigation  referred 
to,  he  attempted  to  force  his  junior  associate  into  the  leading^ 
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place,  the  place  of  honor,  while  he  willingly  took  upon  himself 
the  greater  part  of  the  labor.  And  so  he  was,  always,  with  his 
associates.  He  ever  gave  them  the  full  benefit  of  his  knowledge 
and  skill,  and  was  apparently  more  than  willing  that  they  shonld 
enjoy  the  honor  incident  to  the  successful  conduct  of  their  causes. 

He  never  seemed  to  care  to  address  judge  or  jury,  when  his  asso- 
ciates could  be  prevailed  on  to  relieve  him  of  that  duty  ;  but  when 
he  did  speak  he  was  remarkably  effective.  He  was,  in  speech, 
strong,  pointed,  emphatic,  logical  and  eminently  fair.  His  manner 
was  unique,  and  his  gestures,  though  odd  and  not  according  to 
the  rules  of  the  elocutionist,  impressed  his  hearers  as  more  rnrce- 
>ful  than  the  graceful  gesticulation  of  the  polished  orator. 

His  words,  and  his  manner  in  speaking  them,  received  added 
force  from  the  fact  that  every  one  could  see  he  was  a  man  of  con- 
viction^ and  that  he  spoke  only  what  he  honestly  thought.  His 
language  was  clear,  concise  and  strong,  but  without  ornament. 
His  illustrations  were  homely  and  attractive,  and  just  sufficient  to 
relieve  from  the  severity  of  his  logic.  He  was  an  orator  in  spite  of 
himself,  because  no  one  cared  less  than  he  for  the  graces  of  oratory. 

In  the  conduct  of  his  causes  he  was  fair,  just  and  liberal.  He 
never  seemed  to  think  the  Bar  was  an  arena  for  actors  to  display 
their  power  and  agility,  but  that  lawyers  were  members  of  the 
Court,  whose  duty  it  was  to  further  the  ends  of  justice  and  dis- 
patch the  business  of  those  concerned.  His  precept  and  example 
have  been  to  Bench  and  Bar,  and  to  all  the  officers  of  jostiee 
within  the  sphere  of  their  influence,  of  real  and  permanent  bene- 
fit. He  was  never  a  politician  or  a  seeker  of  public  office  ;  and  his 
ability  as  a  lawyer,  and  his  very  high  character  as  a  man,  were  the 
cause  of  his  nomination,  with  the  late  W.  N.  H.  Smith,  as  Chief 
Justice,  and  Thomas  S.  Ashe,  as  Associate  Justice,  by  the  Demo- 
cratic Party,  when  they  were  seeking  the  best  men  in  the  State  for 
the  Supreme  Bench,  in  1878,  and  his  triumphant  election  by  the  peo- 
ple. He  served  but  two  years  on  the  Bench,  from  January,  1879,  to 
February  Term,  1881,  and  his  opinions  are  to  be  found  in  only  four 
volumes  of  our  Reports,  from  Volume  80  to  83,  inclusive  ;  but  such 
is  their  lucidity  and  ability  that  those  of  the  profession  who  have 
-occasion  to  refer  to  them  must  be  convinced  that,  as  a  jurist,  he 
did  honor  to  the  State.  When  it  is  remembered  that,  during 
nearly  the  whole  period  of  his  service  on  the  Bench,  lie  suffered 
with  an  irritating  eczema,  which,  with  perhaps  other  bodily  infirm' 
ity,  caused  him  to  resign,  we  are  the  more  filled  with  regret  that 
his  career  as  a  judge  of  our  highest  Court  was  so  cut  short. 

Those  members  of  the  Bar,  who  were  privileged  to  know  him 
while  a  member  of  this  Court  must  remember  his  attentive 
patience  as  a  listener,  his  bluff  but  unfailing  courtesy  to  all,  his 
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kindly  consideration  for  the  yoanger  and  more  diffident  members 
of  the  Bar,  his  ability  and  learning  as  a  jurist  and  his  fairness  and 
justness  as  a  judge. 

The  preamble  to  the  resolutions  offered  by  the  committee  sets 
forth,in  terms  modest  and  truthful,  appropriate  to  one  modest  and 
truthful  like  him,  his  character  and  services.  As  one  who  knew 
him  well,  I  heartily  approve  every  word  it  contains ;  and  I  second 
the  resolutions. 

He  was  one.  of  the  last  of  the  gpreat  lawyers  who  UltLstrated  the 
Bar  and  Bench  of  this  State,  and  caused  them  to  rank  with  the  first 
in  the  country,  from  thirty  to  fifty  years  ago.  Then  pettifogging 
and  shystering  received  no  countenance  in  the  profession,  and  to 
be  a  lawyer  in  North  Carolina  was  to  be  a  gentleman.  While  I, 
with  others  here,  and  nearly  all  the  Bar  of  his  district,  mourn  his 
departure  as  that  of  a  personal  and  dear  friend,  I  fondly  hope  that 
the  influence  of  his  life  and  example  will  long  continue  a  blessing 
to  the  State  which  as  a  patriot  he  warmly  loved.  In  view  of  the 
reverence  the  bad  as  well  as  the  good  have  for  such  exemplars  of 
manly  virtue,  may  we  not  contradict  and  paraphrase  the  poet  and 
say  : 

Tbe  good  that  men  are  lives  after  tbem  ?  '* 

On  May  the  16, 1806,  the  proceedings  were  submitted  to  the  Court 
in  appropriate  remarks  by  the  Attorney  General,  and  the  Chief 
Justice  replied : 

**  The  Court,  recognizing  the  high  character  of  Judge  Dillard,. 
and  his  distinguished  services  on  this  Bench,  receives  the  resolu- 
tions and  remarks  of  the  committee,  and  orders  the  same  to  be- 
spread on  the  minutes  of  this  Court.  ^^ 


ABANDONMENT  OF  WIPE  BY  HUSBAND : 

The  abandonment  of  a  wife  by  her  husband,  under  Section  1832 
of  The  Code^  enables  her  as  a  free  trader  to  convey  her 
lands  without  his  assent.    HcUl  v.  Walker^  877. 

ABATEMENT,  381. 

ABUTTING  PROPERTY  OWNERS,  Rights  of,  1081. 

ACCEPTANCE  OF  SERVICE  OF  SUMMONS,  854. 

ACKNOWLEDGMENT  OF  DEBT  BARRED  BY  STATUTE  OF 
LIMITATIONS  : 

1.  The  acknowledgment  necessary  to  amount  to  a  new  promise 

to  pay  a  debt  barred  by  the  Statute  of  Limitations  must 
manifest  as  strong  and  convincing  an  intention  to  renew 
the  debt  as  if  there  had  been  a  direct  promise  to  pay  it. 
Wells  V.  Hill,  900. 

2.  A  promise  to  pay  a  debt  barred  by  the  Statute  of  Limitations 

must  not  only  be  in  writing,  extend  to  the  whole  debt,  but 
must  be  unconditional  and  to  pay  in  money  and  not  in 
something  else  of  value.    Ibid. 

3.  Where  the  maker  of  a  note  wrote  to  the  holder,  after  it  had 

been  barred  by  the  Statute  of  Limitations,  saying  that  he 
would  not  give  a  mortgage  as  security,  but  that  he  had 
notes  on  which  he  expected  to  realize  sufficient  to  pay  all  he 
owed ;  that  he  expected  to  pay  every  dollar  of  the  note, 
though  he  supposed  the  hoider  purchased  it  for  much  less 
than  its  value,  and  that  if  the  holder  would  give  him  time 
he  would  pay  the  note  with  other  notes  he  had ;  Held,  not 
to  be  a  sufficient  acknowledgment  and  new  promise  to  pay 
the  debt  to  remove  the  bar  of  the  Statute  of  Limitations. 
Ibid. 

ACCOMMODATION  ENDORSER: 

Where  A.  endorsed  a  note  for  the  maker  and  subsequently,  but 
before  it  was  discounted,  F.  endorsed  it,  and  A.  paid  the 
note ;  Held,  that  F.  was  a  co-surety  and  the  doctrine  of 
contribution  applies  for  A.'s  benefit.  Atwater  v.  Farthing, 
388, 
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ACCOUNT  FOR  MATERIAL,  When  merged,  105. 
ACCOUNTING,  Action  for,  162. 

ACCOUNTING    WITH    BUILDING    AND    LOAN     ASSOCIA- 
TION, 173. 

ACTION,  Against  the  State  : 

Quere :  Whether  a  claim  for  damages  against  the  State  arising 
out  of  the  failure  and  refusal  of  a  public  officer  to  perform 
a  statutory  duty  imposed  on  him  can  be  filed  in  this 
Court.    Stewart  v.  8tate^  634. 

Against  Administrator,  Venue,  749.   ' 

For  Aceountiug,  152. 

For  Breach  of  Warranty,  ^9. 

For  Damages,  25,  59,  182,  450,  457,  476,  508,  662,  780,  912,  991,  996, 
1010,  1015,  1024,  1081,  1047,  1056,  1066,  1072,  1084,  1098. 

For  Damages  to  Land  : 

1.  Damages  may  be  recovered  for  injury  to  land  resulting 

proximately  from  the  maintenance  by  defendant  of  a  dam, 
though  such  injury  was  aggravated  by  other  causes  not 
within  defendant's  control.     CUne  v.  Baker y  780. 

2.  Where,  in  the  trial  of  an  action  for  damages  caused  by  a 

mill-dam,  the  sole  issue  was  whether  defendant's  dam 
injured  plaintiff's  land,  through  which  a  creek  passed 
before  emptying  into  the  pond  above  the  dam,  it  was  not 
error  to  instruct  the  jury  that,  if  the  injury  resulted  from 
the  filling  up  of  the  creek  with  sand  between  plaintiff's 
land  and  the  pond,  by  the  washing  of  the  hill-sides,  the 
falling  of  leaves  and  branches  and  the  failure  to  clean  out 
the  channel,  plaintiff  could  not  recover,  provided  those 
obstructions  did  not  result  from  the  maintenance  of  the 
dam.    Ibid. 

8.  On  the  trial  of  an  issue  as  to  whether  certain  land  was 
injured  by  the  maintenance  of  a  certain  dam,  or  by 
accumulations  of  sand  in  a  creek  passing  through  the  land, 
evidence  as  to  the  tendency  of  streams  generally  in  the 
county  within  the  last  few  years,  in  reference  to  filling  up 
with  sand,  was  properly  excluded  as  being  too  broad  and 
general,  and  leading  to  an  endless  inquiry,  calculated  to 
confuse  and  mislead  the  minds  of  the  jury.    Ibid, 
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ACTION,  In  Tort  and  Ex  Contractu,  Joinder: 

1.  A  cause  of  action  by  a  depositor  against  bank  directors  for 

the  loss  of  a  deposit  caused  by  their  negligence  and  mis- 
management, lies  in  tort  and  not  ex  contractu,  since  the 
depositor's  contract  was  with  the  corporation  and  not  with 
the  directors.     Tate,  Treasurer  v.  Bates,  287. 

2.  A  cause  of  action  against  directors  of  a  bank  for  the  loss  of  a 

deposit  resulting  from  their  neglect  and  mismanagement, 
even  if  it  be  ex  contractu,  might  be  joined  with  the  causes 
of  action  for  fraud  and  deceit,  since  all  the  causes  of  action 
**  arose  out  of  the  same  subject  matter.''    Ibid. 

In  Tort  or  Ex  Contractu,  1096  : 

1.  Where  property  is  tortiously  taken  and  sold,  the  owner  may 

waive  the  tort  and  maintain  an  action  to  recover  thi?  pro- 
ceeds of  the  sale.    Brittain  v.  Payne,  989. 

2.  Where,  in  an  action  before  a  justice  of  the  peace,  the  com- 

plaint can  be  construed  as  being  either  for  the  tort  or  to 
recover  the  money  received  by  the  defendant,  it  will  be 
construed  to  be  an  action  on  the  implied  contract.    Ibid. 

3.  Every  intendment  being  in  favor  of  jurisdiction,  an  action, 

brought  before  a  justice  of  the  peace  in  which  the  com- 
plaint can  be  construed  as  being  either  for  the  tortious 
taking  of  the  property  or  to  recover  the  money  received 
by  the  defendant,  will  be  construed  to  be  an  action  on  the 
implied  contract  so  as  to  preserve  the  jurisdiction  of  the 
justice  of  the  peace.    Ibid, 

For  Malicious  Prosecution,  t29. 

For  Slander : 

1.  A  charge  by  defendant  in  a  public  speech  that  plaintiff,  a 

Member  of  Congress,  had  ''  signed  the  'Alliance  demands,'  " 
(concerning  certain  matters  of  legislation  desired  by  the 
Farmers'  Alliance,)  and  '*  then  went  to  Washington  as  a 
Congressman  and  repudiated  those  demands,"  does  not 
>  impute  to  plaintiflf  a  crime  or  dereliction  of  official  duty, 
and  is  not  per  se  actionable.     Crawford  v.  Barnes,  912.« 

2.  The  complaint  in  an  action  for  slander  alleged,  as  special 

damage,  that,  by  reason  of  the  false,  slanderous  statement 
concerning  plaintiff,  he   was  defeated  for  re-election  as  a 

118—81 
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Member  of  Congress,  and  it  appeared  that  the  summons  in 
the  action  was  issaed  six  weeks  before  the  election  ;  ffeld, 
that  the  action  cannot  be  maintained^  and  was  properly 
dismissed  on  demurrer.     Ibid, 

ACTION,  By  Solicitor  in  Name  of  State,  9. 

For  Trespass  on  Land,  1. 

Of  Claim  and  Delivery,  179. 

On  Note,  215,  43Q,  671,  842,  900,  959. 

On  Official  Bond : 

1.  The  clerk  of  the  superior  court  being  required  to  ^ive  a 

bond  for  the  discharge  of  the  duties  of  his  office,  &c.,  (See. 
72  of  The  Code^)  it  will  be  presumed  in  the  trial  of  an 
action  on  such  bond  that  he  did  so,  and  any  such  bond 
found  in  the  keeping  of  the  proper  custodian  will  be  pre- 
sumed to  have  been  properly  given  and  accepted  as  such. 
Battle  v.  Baird,  854. 

2.  Such  bond  may  be  proved  as  at  common-law,  without  being 

subjected  to  the  strict  rules  of  evidence,  and,  if  there  is  a 
subscribing  witne^is,  it  may  be  proved  by  other  wMtnesses 
as  if  there  was  no  subscribing  witness.     Ibid. 

3.  Inasmuch  as  the  duly  certified  copy  of  the  record  of  any 

instrument  required  to  be  registered  is  admissible  as  full 
and  sulficient  evidence  of  such  instrument,  (27ie  Code,  Sec- 
tion 1251,)  and  as  the  register  of  deeds  is  required  to  regis- 
ter and  keep  the  bond  of  the  superior  court  clerk,  a  duly 
certified  copy  of  the  record  of  such  bond  is  competent  evi- 
dence of  its  provisions.     Ibid. 

4.  Where  an  official  bond,  given  by  the  clerk  of  the  superior 

court  elected  for  a  term  of  four  years,  beginning  in  1884, 
recites  that  the  term  was  for  four  years  **  from  and  after 
the  first  day  of  August,  1878."  the  error  being  clearly  cler- 
ical and  inadvertent,  does  not  invalidate  the  bond  but  will 
be  treated  as  surplusage.     Ibid. 

5.  In  an  action  on  an  official  bond,  on  failure  of  a  defendant  to 

answer,  a  judgment  entered  against  him  on  default  cannot 
^  be  final,  since  the  action  is  not  for  the  breach  of  an  express 
or  implied  contract  to  pay  a  definite  sum  of  money  fixed 
by  the  terms  of  the  bond,  or  ascertainable  therefrom, 
(Section  385  of  The  Code,)  but  must  be  "by  default  and 
inquiry  "  (Section  386  of  The  Code).    Ibid. 
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ACTION,  To  Cancel  Deed  for  Incapacity  of  Grantor,  481. 
To  Enforce  Mechanics^  Lien,  916. 
To  Establish  Resulting  Trust,  680. 

To  Foreclose  Contract  for  Sole  of  Land: 

1.  When  defendant,  in  an  action  to  enforce  a  contract  for  the 

purchase  and  sale  of  land,  denies  the  right  of  plaintiff  to 
maintain  the  action  on  other  grounds,  the  failure  to 
give  the  notice  required  by  the  contract  is  immaterial. 
McQueen  v.  Smith,  569. 

2.  Where  a  contract  for  the  sale  of  land  empowered  the  vendor 

to  sell  the  land  on  default  in  the  payment,  at  maturity,  of 
any  one  of  the  notes  given  for  the  deferred  payments  of 
the  purchase  price,  his  administrator  may  bring  an  action 
to  foreclose  without  waiting  for  the  maturity  of  the  last 
note.    Ibid. 

8.  It  is  irregular  practice  to  provide,  in  a  decree  of  foreclosure, 
for  the  compensation  of  the  commissioner  appointed  to  sell 
in  advance  of  his  services,  and  also  to  direct  him  how  to 
apply  the  proceeds.  This  should  be  done  by  the  court  after 
the  report  and  confirmation  of  the  sale.     Ibid. 

To  Foreclose  Collateral  Mortgage : 

Where  the  assignee  of  a  mortgage  deposits  it  as  collateral 
security  for  a  debt  due  by  him,  the  mortgagee  is  not  a  nec- 
essary party  to  an  action  brought  by  the  holder  of  the  cul- 
latf^ral  against  his  debtor  and  the  mortgagors  to  recover 
the  debt  and  to  foreclose  the  mortgage.  Styers  v.  Alspaugh, 
631. 

To  Foreclose  Mortgage. 

To  Recover  Land,  870,  976  : 

1.  Where,  in  an  action  to  recover  land,  the  plaintiff  dies  and  his 

heirs  and  executors  are  made  parties  plaintiff  in  his  stead, 
and  on  the  trial  offer  evidence  that  their  ancester  is  dead 
and  that  he  left  a  will  which  has  been  probated,  the  pre- 
sumption is  that  he  devised  all  his  property,  and  the  heirs 
must,  by  the  will  or  otherwise,  show  that  they  are  his 
devisees.     Blue  v.  Kilter,  580. 

2.  In  such  case  it  was  proper  for  the  trial  judge  to  direct  a  ver- 

dict for  defendant  on  the  ground  of  a  failure  of  proof  of 
plaintiff's  title.     Ibid. 
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3.  A  purchaser  of  land  at  a  jodicial  or  dheriff^s  sale  under  exe- 

cution has  prima  facie  title.     Allison  v.  Snider,  952. 

4.  One  who  seeks  to  avoid  the  prima  facie  title  of  the  par- 

chaser  of  land  at  sherifT^s  sale  under  execution,  on  the 
ground  of  homestead  rights,  must  allege  specifically  in  bis 
pleading  the  facts  upon  which  the  homestead  rights  depend, 
and  the  burden  is  upon  bim  to  establish  such  fact«.     Ibid. 

5.  If,  in  the  trial  of  an  action  to  recover  land  by  the  purchaser 

at  execution  ^ale,  it  appears,  either  by  the  admission  of 
the  parties  or  by  the  evidence  of  either,  that  no  homestead 
was  allotted  before  the  sale,  the  plaintiff  cannot  recover, 
'  although  such  fact  was  not  specially  pleaded  ;  but,  where 
nothing  of  the  sort  is  alleged,  pleaded  or  proved,  the 
prima  facie  right  of  plaintiff  will  control.    Ibid. 

ACTION,  To  Recover  Legacy  : 

1.  Personal  legacies,  whether  general  or  special,  can  only  vest 

in  the  legatee  by  the  assent  of  the  personal  representative 
in  whom  the  law  vests  the  title  to  all  the  personal  estate  of 
the  deceased  for  payment  of  debts  and  necessary  expenses 
of  administration :  hence, 

2.  The  legatee  of  a  judgment  debt  against  a  county  cannot 

enforce  its  payment  by  an  action  thereon,  mandamus,  &c., 
when  the  personal  representative  is  not  a  party  and  when 
it  does  not  appear  that  there  is  fraud  or  collusion  between 
the  debtor  and  personal  representative  of  the  deceased. 
Nicholson  V.  Commissioners^  30. 

To  Recover  Personal  Prop*»rty  : 

Where,  in  the  course  of  the  trial  of  an  action  for  the  recov- 
ery of  specific  personal  property,  it  developed  that,  at  the 
commencement  of  the  action,  the  defendant  was  not  in 
possession  of  the  property,  having  sold  it  immediately 
after  plaintiff's  demand,  it  was  proper  to  permit  plaintiff 
to  amend  his  complaint  so  as  to  charge  a  conversion  of  the 
property ;  for,  in  such  case,  the  scope  of  the  action  not 
being  changed,  and  there  being  no  inconsistency  between 
the  action  as  amended  and  as  originally  begun,  the  defend- 
ant could  not  be  hurt  by  the  amendment.  Craven  v.  Rus- 
sell, 564. 

To  Recover  Usurious  Interest  Paid,  429. 
To  Set  Aside  Fraudulent  Conveyance,  890. 
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ACTION,  Nature  of,  How  Determined  : 

The  nature  of  an  action  is  not  determined  by  the  prayer  but 
by  the  body  of  the  complaint,  a' party  being  entitled  to 
receive  any  relief  which  the  allegata  and  probata  entitle 
\  im  to  ask  for.    Simmons  v.  Allison,  763. 

Right  of,  by  Depositor  in  Bank  Against  Directors,  811. 

ACTIONABLE  WORDS,  What  are  Not,  912. 
ADDITIONAL  SERVITUDE,  1081. 

ADMINISTRATION  : 

1.  A  widow^s  claim  to  her  year's  allowance  has  priority  over  all 

other  claims  against  a  decedent's  estate  except  such  as  are 
secured  by  specific  liens  on  property,  even  over  funeral 
expenses  and  costs  of  administration .    Denton  v.  Tyson,  542. 

2.  Where,  in  the  absence  of  personal  assets  of  a  decedent^s 

estate,  the  administrator  pays  debts  out  of  his  own  pocket, 
he  is  entitled  to  be  subrogated  to  the  rights  of  creditors 
and  to  have  the  land  sold  for  his  reimbursemeut.    Ibid, 

8.  In  case  of  sale  of  land  f  ir  assets  to  pay  debts  of  a  decedent, 
the  surplus,  after  paying  the  debts  and  costs,  remains  real 
estate  and  cannot  be  applied  to  the  payment  of  a  judgment 
against  the  administrator  in  favor  of  the  widow  for  the 
balance  of  her  year's  allowance.     Ibid, 

ADMINISTRATION  ON  ESTATE  OP  LIVING  MAN,  Supposed 
to  be  Dead : 

Where  administration  was  granted  upon  the  estate  of  a  living 
man,  supposed  to  be  dead,  and  a  decree  for  the  sale  of  the 
supposed  decedent's  land  was  made  in  a  proceeding  to 
which  all  the  children  and  heirs  at-law  were  made  parties, 
and  the  death  of  the  supposed  decedent  was  alleged  and 
admitted  in  the  pleadings ;  Held,  that  the  decree  was  void 
for  want  of  jurisdiction  as  against  both  the  supposed 
decedent  and  his  heirs,  who  were  made  parties  to  the  pro- 
ceeding, and  the  latter  are  not  estopped  from  attacking  the 
decree  in  a  collateral  proceeding.  Springer  v.  Shavender, 
83. 

ADMINISTRATOR : 

1.  An  administrator,  by  relation,  may  ratify  and  make  valid 
any  act  of  his  before  qualification  that  he  might  have  done 
in  the  course  of  his  administration  after  his  qualification. 
Jones  V.  Jones,  440. 
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2.  Where  some  of  the  children  of  an  intestate,  in  ignorance  of 
the  law  respecting  a  certain  conveyance  of  land  to  a  son  of 
intestate  as  an  advancement,  agreed  that  the  administra- 
tor thereafter  to  be  appointed  should  cancel  the  greater 
part  of  a  note  given  by  the  son  to  the  decedent  for  borrowed 
money  in  order  to  equalize  the  advancements  in  personalty, 
and  the  son  afterwards  disclaimed  any  share  in  the  estate 
and  kept  the  land  for  which  he  did  not  account ;  Held^ 
that  the  administrator  (who,  as  one  of  the  heirs  of  decedent, 
had  been  a  party  to  the  agreement)  could  not,  after  hia 
qualification,  maintain  an  action  to  recover  the  amount  of 
the  cancelled  note  on  the  ground  of  a  mistake.     Ibid. 

^.  In  such  case  the  administrator,  having  cancelled  the  note, 
is  liable  for  a  devastavit  to  such  of  the  distributees  as  did 
not  assent  to  the  cancellation  of  the  debt.     1  hid, 

'  4.  It  is  the  duty  of  the  personal  representative  to  take  appro- 
priate steps  to  subject  the  real  estate  of  decedent  to  the 
payment  of  debts.  If  he  is  derelict  in  this  matter,  the  cred- 
itor has  a  remedy  to  enforce  a  sale  of  the  real  estate  under 
Sections  1486,  1474,  The  Code.    Lee  v.  McKay,  518. 

5.  Where,  in  the  absence  of  personal  assets  of  a  decedent*8 

estate,  the  administrator  pays  debts  out  of  his  own  pocket, 
he  is  entitled  to  be  subrogated  to  the  rierhts  of  creditors  and 
to  have  the  land. sold  for  his  reimbursement.  Denton  v. 
Tyson,  542. 

6.  Where  an  administrator,  who  had  given  bond  for  $4,000, 

was  ordered  to  renew,  '*  strengthen  and  increase  ^'  the  same 
to  $6,000,  and,  within  a  year  from  the  death  of  the  dece- 
dent, executed  and  offered  a  mortgage  for  12,000  upon 
land  of  his  intestate,  whose  heir  he  was;  Held,  that  the 
tender  of  the  mortgage  was  not  a  compliance  with  the 
order,  since  it  neither  increased  the  penalty  of  the  bond 
nor  afforded  any  additional  security,  the  property  covered 
by  the  mortgage  being  alrea<ly  liable  for  the  debts.  In  re 
Sellars,  578. 

7.  The  reason  or  necessity  for  requiring  an  administrator  to 

increase  his  bond  is  a  matter  for  the  clerk  of  the  superior 
court  before  whom  the  proceeding  for  such  purpose  is 
pending.     Ibid. 

8.  Since,  under  Section  193  of   The  Code,  all  actions  against 

administrators,  &c.,  in  their  official  capacity,  must  be 
brought  in  the  county  where  the  bonds  were  given,  if 
the  principal  or  any    of  the  sureties  reside  therein,  an 
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action  brought  by  plaintiffs  residing  in  R.  county  against 
an  administraior  who  gave  bond  and  resides  in  M.  county 
was  properly  removed  to  the  latter  county  for  trial.  Wood 
V.  Morgan,  749. 

9.  When  the  only  cause  of  action  alleged  in  a  complaint  is  tuat 
the  defendant,  as  administrator,  neglected  and  failed  to 
cischarge  his  duties  as  such,  the  action  can  be  considered 
only  as  brought  against  him  in  his  official  capacity.     Ibid. 

ADVERSE  POSSESSION  : 

1.  In  order  that   adverse  possession  may  ripen  into  a  perfect 

title  against  the  true  owner,  it  must  be  such  a  possession 
and  exercise  of  dominion  as  would  subject  the  claimant 
to  an  action  of  ejectment.    Fuller  v.  Elizabeth  City,  25. 

2.  An  instruction  that  defendant  in  an  action  for  the  recovery 

of  '.and  must  show  adverse  possession  of  the  land  for 
twenty  years,  and  that  such  possession,  if  adverse,  well 
known  and  uninterrupted. for  that  length  of  time,  would 
give  defendant  a  good  title,  is  correct.  Shaffer  v.  Bledsoe^ 
279. 

3.  The  effect  of  a  plea  of  sole  seizin  set  up  in  a  proceeding  for 

partition  is,  practically,  to  convert  the  case  into  an  action 
of  ejectment,  and  to  bring  into  operation  the  rules  of 
proof  and  estoppel  which  obtain  in  that  action.  Alexan- 
der V.  Qibbov,  796. 

4.  In  computing  the  number  of  years  of  an  adverse  possession 

the  periods  of  occupancy  by  the  ancestor  and  the  heir 
respectively  should  be  added  together.    Ibid. 

5.  The  law  presumes  possession  unexplained  to  be  adverse  pos- 

session.   Ibid. 

6.  In  order  to  ripen  into  title  a  possession  must  not  only  be 

open,  notorious,  adverse  and  continuous  during  the  statu- 
tory period,  but  it  must  be  unequivocal.  Eoerett  v.  Neio- 
ton,  919. 

7.  The  test  ui  the  sufficiency  of  the  possession  to  fully  mature 

title  depends  upon  the  question  whether  a  right  of  action 
had  existed  for  the  statutory  period,  when  the  suit  was 
instituted,  in  favor  of  the  parties  against  whom  the  benefit 
of  lapse  of  time  is  claimed.     Ibid. 

8.  The  possession  of  a  widow  is  not  adverse  to  the  heirs  of  her 

husband.    Ibid. 
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ADVERTISEMfiNT  AND  NOTICE  OF  SALE  OF  LAND  UNDER 
EXECUTION,  279. 

AGENCY : 

1.  An  agency  cannot  be  proven  by  the  declarations  of  the 

alleged  agent,  but  mast  be  proved  aliunde.  Taylor  v. 
Hunt,  168. 

2.  The  mere  fact  that  one  is  made  the  trustee  under  an  instru- 
ment to  collect  rents  for  the  creditors  named  therein,  and 
to  apply  the  same  to  their  debts,  does  not  make  him  the 
agent  of  the  creditors  to  bind  them  by  oral  declarations 
made  at  the  time.    Ibid.  • 

AGENT,  Declarations  of  : 

The  declarations  of  an  agent  in  regard  to  a  transaction  after 
the  termination  of  the  agency  do  not  affect  the  aforetime 
principal  and  are  not  admissible  as  testimony  a^j^ainst  the 
latter.     Cracen  v.  Russell,  564. 

For  Collection,  548,  566. 

AGREEMENT  OF  PURCHASER  OF  MORTGAGED  LAND 
TO  PAY  THE  MORTGAGE  DEBT,  822. 

ALIMONY^,  Procedings  in  Application  for : 

Under  Section  1291,  The  Code,  an  order  allowing  alimony  is 
erroneous  if  made  without  a  finding  of  the  facts  by  the 
j  udge.    Moody  v.  Moody,  926. 

ALLOTMENT  OP  HOMESTEAD.  (  Skk  **  Homestkad."  ) 

AMENDMENT,  564: 

1.  In  special  proceedings  before  the  clerk  of  the  superior  court 

the  allowance  or  rejection  of  amendments  to  the  pleadings 
is  matter  of  pure  discretion  with  him.  Simmons  v.  Jones, 
472. 

2.  Appraisers  of  a  homestead  may  nmend  their  return  before 

it  has  been  filed.    Ohudger  v.  Ptnland,  832. 

3.  Where  the  character  of  the  claim  or  demand  constituting 

the  cause  of  action  is  not  substantially  changed  thereby, 
an  amendment  adding  the  name  of  a  party  rests  in  the  dis- 
cretion of  the  trial  judge,  and  is  not  reviewable  on  appeal. 
(The  Code.  Sec.  273.)     Tillery  v.  Candler,  888. 
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AMENDMENT    OF    COMPLAINT    OR    WARRANT   BEFORE 
MAGISTRATE  : 

1.  The  discretionary  power  to  amend  a  complaint  conferred 

upon  a  justice  of  the  peace  by  Section  908  of  The  Code  is 
not  reviewable  on  appeal.    State  Taylor,  1362. 

2.  A  warrant  cannot  be  amended  by  striking  out  the  offence 

charged  and  inserting  a  new  and  different  offence.    Ibid. 

ANSWER,  Frivolous  : 

Where  an  answer  in  an  action  on  a  note  alleged  that  defend- 
ant had  transferred  to  plaintiffs  a  fire-insurance  policy  to 
enable  them  to  collect  and  apply  the  proceeds  to  payment 
of  the  note,  but  that  plaintiffs  by  their  delay  and  negli- 
gence permitted  other  creditors  to  attach  and  appropriate 
the  amount  due  on  the  policies ;  Held,  that  the  answer 
presents  no  serious  defense  and  is  frivolous.  Walters  v. 
Starnes,  842. 

ARREST  AND  BAIL: 

1.  One  who  fraudulently  conveys  property  held  by  him  as 

trustee  can  be  legally  arrested  under  The  Code,  Sec.  291. 
Fertilizer  Company  v.  Little,  808. 

2.  One  who  fraudulently  conveys  his  real  estate  with  intent  to 

defeat  his  creditors  can  be  legally  arrested  under  The  Code, 
Section  291  (5).     Ibid. 

APPEAL: 

1.  An  appeal  will  be  dismissed  for  failure  of  appellant  to  com- 

ply with  the  rule  of  Court  requiring  the  judgment  to  be 
printed  in  all  cases  except  pauper  appeals.  Thurber  v. 
Loan  AssociatioTi ,  169. 

2.  Where,  in  an  action  to  restrain  a  trustee  from  selling  lands 

under  a  trust  deed  to  satisfy  acknowledged  liens  until  the 
plaintiff  (who  claims  that  the  trustee  held  the  land  under 
a  parol  trust  for  him  subject  to  the  liens)  can  have  his 
rights  ascertained  and  for  an  accounting  as  to  the  amount 
due,  ])arties  whose  only  interest  in  the  suit  is  the  payment 
of  the  money  secured  by  the  trust  deed  cannot  appeal  from 
a  judgment  declaring  the  parol  trust,  in  the  equity  of 
redemption,  in  favor  of  the  plaintiff.  Faison  v.  Hardy, 
142. 
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8.  An  appeal  from  a.  judgment  sustaining  a  plea  in  bar  is  not 
premature,  inasmuch  as  the  plea  puts  in  issue  the  cause  of 
action,  and  it  would  be  useless  to  incur  costs  and  delay  if 
the  plea  is  sustained.     Roy.ster  v.  Wright,  152. 

4.  Where  no  error  is  assigned  on  appeal  the  judgment  below 

will  be  affirmed.     Collins  v.  Young,  205. 

5.  No  points  can  be  taken  for  the  first  time  in  the  Supreme 

Court  except :  (1.)  Errors  apparent  upon  the  face  of  the  rec- 
ord :  (2.)  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  :  (3.)  Want  of  jurisdiction  of 
the  subject-matter.     Sutton  v.  Walterif,  495. 

6.  Upon  the  objection  being  taken  that  a  judgment  is  errone- 

ous upon  the  face  of  the  record  proper,  the  Court  will  con- 
strue the  judgment  w^ith  reference  to  the  pleadings,  evi- 
dence and  charge,  and  not  with  regard  to  the  issues  alone. 
Ibid. 

7.  An  interlocutory  judgment,  as  to  which  no  assignment  of 

errors  excepted  to  on  the  trial  is  set  out  or  appears  on  the 
record  of  the  appeal  from  the  final  judgment,  will  not  be 
considered.    Shields  v.  McNeill,  590. 

8.  A  case  on  appeal  or  counter  case  must  be  served  by  the  sher- 

iff, unless  service  be  accepted  in  writing  and  made  a  part  of 
the  record.     HerHn  v.  Wagoner,  656 

9.  The  matter  of  granting  or  refusing  a  continuance  of  a  cause 

for  trial  rests  in  the  discretion  of  the  trial  judge,  and  the 
exercise  of  such  discretion  is  not  reviewable  on  appeal  in 
the  abst*nce  of  gross  abuse.     Wagon  Company  v.  Bostic,  758. 

10.  An  appeal  lies  from  an  order  retaxing  costs  and  continuing 
a  former  judgment.     Mills  (Company  v.  Lytic,  837. 

11.  A  case  on  appeal  which  states  the  usual  formal  parts  and 
adds,  *'  Here  the  clerk  will  copy  the  evidence,"  or  "judge's 
notes,"  is  sufficient,  although  it  is  better  practice  to 
make  out  a  case  with  more  care,  and  to  ^et  out  ^he  evi- 
dence more  fully  than  the  judge's  notes,  taken  in  the 
hurry  of  a  trial,  usually  do.     Wood  v.  Railway,  1056. 

12.  The  Code,  Sec.  412(2)  requires  the  judge,  where  there  is  an 
appeal,  to  file  his  notes  of  the  evidence,  or  so  much  thereof 
as  shall  be  necessary  to  present  the  exceptions  of  the 
appellant.     Fbid 
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13.  A  case  on  appeal,  after  stating  the  formal  parts,  added,. 
**Here  the  clerk  will  copy  the  Judge's  notes.''  The  copy 
of  the  case  served  on  appellee  changed  this  to  '*  Here  the 
clerk  will  copy  the  evidence.''''  This  variance  held  immate- 
rial.   Ibid. 

14.  Where  a  certiorari  is  moved  for  upon  suggestion  of  a  dimi- 
nution of  the  record,  and  it  sufficiently  appears  to  the 
court  that  the  matter  which  would  be  certified  in  obedi- 
ence to  the  writ  is  already  substantially  before  the  Courts 
the  writ  will  be  denied.    Ibid. 

15.  It  is  not  essential  that  the  transcript  of  the  record  in  a 
State  case  shall  contain  a  list  of  the  grand  jurors.  State  v. 
Jimmerson^  1173. 

16.  No  appeal  lies  in  peace  warrant  proceedings  from  a  judg- 
ment of  the  justice  of  the  peace.     State  v.  Gregory^  1199. 

17.  Appeal  not  allowed  in  bastardy  proceedings  by  State  or 
prosecutrix.     State  v.  Ostwalt^  1208. 

18.  Where  an  insufficient  record  on  appeal  is  sent  to  this  Court, 
the  appeal  will  be  dismissed,  unless  it  appears  that  the 
appellant  is  guilty  of  no  Inches^  or  unless  a  serious  ques- 
tion is  presented.    State  v.  May,  1204. 

Prom  Judgment  of  Justice  of  the  Peace  : 

1.  Where  an  appeal  is  taken  from  a  judgment  of  a  justice  of' 

the  peace,  and  security  is  sriven  to  stay  execution,  the 
plaintifT  is  not  deprived  of  the  right  to  have  it  docketed  in 
the  superior  court,  nor  is  the  lien  of  the  judgment 
destroyed  by  the  appeal  and  supersedeas  bond.  Dysart  v. 
BrandrttK  968. 

2.  A  judgment  of  the  justice  of  the  peace  does  not  become  dor- 

mant by  the  failure  to  issue  execution  thereon  pendine:  an 
appeal  from  the  judgment  where  bond  has  been  given  to- 
stay.    Ibid. 

Premature,  839,  842. 

APPEARANCE,  Waiver  of  Objections  by,  368. 

APPEARANCE,  Special  and  General : 

1.  A  party  who  enters  a  special  appearance,  and  moves  to  dis- 
mii-s  for  want  of  legal  service  of  the  summons,  should 
except  to  the  refusal  of  his  motion.  If  he  does  not  except, 
his  subsequent  appearance  in  the  action  makes  him  in  law 
a  party  for  all  purposes.     Moody  x.  Moody ^  926. 
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2.  A  general  appearance  waives  irregularity  in  service  of  the 
snuimons.    Ibid. 

APPRAISERS^  Return  of  Allotment  of  Homestead.  (See  '"  Hohr- 

STKAD/') 

ASSAULT  AND  BATTERY : 

Where  one  was  indicted  for  simple  assault  and  battery  upon 
one  who,  at  some  time  previous,  bad  been  appointed  a 
special  policeman,  and  was  acting  as  such  at  the  time  of 
the  assault,  but  there  was  no  evidence  to  show  that  there 
were  any  unusual  circumstances  requiring  his  appoint- 
ment, the  infliction  of  a  punishment  of  six  months^  impris- 
on men  t  in  the  county  jail  was  excessive  and  unwarranted, 
the  assault  being  a  simple  one  and  not  the  aggravated 
offence  of  resistance  to  a  public  ofBcer.  State  v.  Holmes^ 
1201. 

ASSAULT  WITH  DEADLY  WEAPON  : 

1.  Where,  in  the  trial  of  an  indictment  for  assault  and  batterr, 

the  court  charged  (1)  that,  if  at  M^s  house,  J.  and  L.  (two 
of  the  defendants)  got  off  their  horses  and  advanced  upon 
prosecutor,  cursing  him,  and  with  intention  of  fighting 
him,  and  prosecutor  ran,  in  order  to  save  himself  from  being 
beaten,  they  would  be  guilty  ;  likewise  (2)  if  they  all  pur- 
sued J.  to  his  house  with  weapons,  cursing  him  and  refus- 
ing to  leave  when  ordered  off  by  him;  and  (3)  if  the  jury 
believe,  from  the  evidence,  beyond  a  reasonable  doubt, 
that  defendants  L.  and  M.  (two  of  the  defendants)  were 
then  present  at  prosecutor^s  house  tellin;:  J.  what  to  say 
to  him,  to  call  him  a  mill-burner,  &c.,  defendants  will  be 
guilty ;  Held,  that  such  instructions  were  proper  and 
authorized,  the  first  two  by  State  v.  Rawles^  65  N.  C,  334., 
and  the  last  by  State  v.  King,  86  N.  C,  603,  and  State  v. 
Perry,  5  Jones,  N.  C,  9.    State  v.  Jones,  1237. 

2.  On  the  trial  of  an  indictment  for  assault  with  a  deadly 

weapon,  the  testimony  of  a  physician  as  to  the  nature  and 
extent  of  the  wounds  inflicted  is  admissible  to  corroborate 
the  testimony  of  the  prosecutor  that  defendant  had 
at^saulted  and  wounded  hiui  with  a  deadly  weapon.  State 
V.  Haynie,  1265. 

3.  In  an  assault  with  a  deadly  weapon,  an  instruction  that,  if 

the  prosecutor  and  defendant  had  entered  into  the  fight 
willingly,  and  defendant  being  seized  by  the  throat,  was 
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under  reasoDable  apprehension  of  sufferinf?  great  bodily 
injury,  and  had  cut  his  adversary  to  free  himself,  he  would 
not  be  guilty,  but  that  the  jury  were  the  jur'ges  of  the  rea- 
sonableness of  the  apprehension,  was  properly  given.    Ibid. 

ASSESSMENT      OF     BENEFITS    BY    IMPROVEMENT    OP 
STREET,  845. 

ASSIGNEE: 

1.  An  assignee  is  chargeable  with  the  full  value  of  good  and 

solvent  notes  and  accounts  sold  by  him  at  auction  for  much 
less  than  their  value,  when  he  might  have  ascertained  th& 
financial  condition  <5f  the  debtors.     Weitfel  v.  Cobb,  11. 

2.  Wheie  the  surviving  partner  of  a  firm  conveyed  the  assets 

to  an  assignee  to  settle  the  estate,  it  was  the  duty  of  the 
assignee,  notwithstanding  a  contrary  custom  existing  in  the 
town  where  the  business  had  been  conducted,  to  charge 
and  collect  interest  on  all  good  overdue  accounts  from  the 
end  of  a  year  after  dissolution  of  the  partnership,  and  is 
.liable  to  the  surviving  partner  for  his  failure  to  do  so. 
Ibid, 

3.  Where  the  assignee  of  a  surviving  partner  collected  about 

$14,000  within  six  months  after  the  assignment,  and  large 
additional  sums  within  the  next  six  months,  and  within 
the  year  paid  out  only  about  $4,200  on  an  indebtedness  of 
$18,000,  much  of  which  was  drawing  interest,  and  knew  or 
might  easily  have  ascertained  who  were  the  creditors  of 
the  partnership ;  Held,  that  the  assignee  was  chargeable 
with  interest  on  the  moneys  he  kept  after  twelve  months 
from  the  time  he  assumed  the  trust  until  he  disbursed  It. 
Ibid. 

4.  The  assignee  of  a  surviving  partner  who  was  appointed  to 

settle  the  estate,  had  ten  days^  public  sale  and  four  months^ 
private  sale  of  the  stock  of  goods,  from  which  he  realized 
$18,200,  and  collected  without  suit,  notes  and  accounts 
amounting  to  $6,400 ;  he  unnecessarily  and  negligently 
delayed  the  payment  of  debts  and  the  settlement  of  the 
estate ;  Held,  that  two  and  one-half  per  cent,  commissions 
on  receipts  and  disbursements  is  enough  to  be  allowed  the 
assignee  for  his  services,  under  the  circumstances.    Ibid. 

ASSIGNMENT  OF  ERRORS  ON  APPEAL: 

Where  no  errors  are  assigned  on  appeal  the  judgment  below 
will  be  affirmed .     Collins  v.  Young,  265. 
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collateral  a^eement  or  a  tacit  understanding  to  be  reason- 
ably inferred  from  the  course  of  dealing  between  the  bank 
and  its  depositor)  the  insiruinent  is  taken  by  the  bank,  not 
as  a  purchase,  but  for  collection  simply.  Packing  Co,  v. 
Davis,  548. 

2.  The  fact  that  a  bank  has  given  a  depositor  credit  for  the 
amount  of  a  negotiable  instrument,  regularly  endorsed,  is 
not  conclusive  evidence  that  the  bank  had  purchased  the 
paper  and  was  not  a  mere  bailee  thereof.    Ibid. 

8.  When  a  bank  habitually  credits  a  depositoi^s  account  with 
negotiable  instruments  endorsed  to  it  by  such  depositor, 
giving  permission  to  the  depositor  to  draw  against  such 
credits,  hut  charges  up  to  the  depositor  all  such  papers  ajs 
are  not  paid  on  presentation,  or  deducts  such  items  from 
the  next  deposit ;  such  a  course  of  dealing  stamps  the  trans- 
action, with  reference  to  the  title  to  instruments  so 
endorsed,  as  being  unmistakably  f^  bailment  for  oollection 
simply,  and  no  greater  title  is  vested  in  the  bank.     Ibid. 

4.  Where  plaintilT  sent  a  draft  to  N.  H.  bank  for  collection  and 

the  bank  sent  it  with  like  endorsement  to  its  correspond- 
ent the  bank  of  F.,  which  collected  the  draft  and  credited 
the  proceeds  to  the  account  of  the  N.  H.  bank  ;  Held^  that 
the  restrictive  endorsement  **  for  collection"  was  notice  to 
the  bank  of  F.  that  the  plaintiff  was  the  owner  of  the 
draft  and  that  the  N.  H.  bank  was  only  an  agent  and  the 
fact  that  the  proceeds  were  placed  to  the  credit  of  the  lat- 
ter bank  (but  not  actually  paid  over)  is  no  defense  to  an 
action  by  the  plaintiff.    Boykin  v.  Bank,  566. 

5.  The  holder  of  a  check  cannot  maintain  an  action  against 

the  bank  upon  which  it  is  drawn  until  after  its  acceptance 
by  the  bank.    Bank  v.  Bank,  783. 

6.  A  stipulation  stamped  on  the  face  of  a  check,  that  it  will 

positively  not  be  paid  to  a  certain  company  or  its  agents, 
is  a  valid  restriction  and  binding  on  the  holder.    Ibid. 

7.  Such  stipulation  on  a  check  is  not  an  unreasonable  restraint 

upon  trade,  and  when  made  for  the  purpose  of  preventing^ 
business  rivals  from  ascertaining  the  extent  and  nature  of 
the  drawer^s  transactions,  is  not  a  boycott  or  conspiracy 
against  the  inhibited  collector.    Ibid. 

8.  The  drawer  of  such  a  check  cannot  be  sued  thereon  until 

the  check  has  been  presented  to  the  drawee  by  some 
agency  other  than  the  inhibited  one  and  payment  refused. 
Ibid. 
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BASTARDY  PROCEEDINGS  : 

1.  A  proceeding  under  the  existing  statutes  upon  the  subject 

of  bastardy  is  a  criminal  action  of  which  a  justice  of  the 
peace  has  jurisdiction.    State  v.  Ostwalt,  1208. 

2.  Being  a  criminal  action,  the  defendant  cannot,  under  the 

Constitution,  be  twice  put  in  jeopardy,  and  an  acquittal 
by  a  justice  of  the  peace  is  final  and  conclusive,  and  unre- 
viewable upon  the  appeal  of  the  State  or  prosecutrix. 
Ibid. 

3.  The  clause  in  Section  32,  The  Code,  allowing  an  appeal  by 

the  ^'affiant  or  the  woman, ^^  is  unconstitutional.    Ibid. 

4.  Under  The  Code,  Section  907,  it  is  the  duty  of  a  justice  of  the 

peace,  upon  affidavit  and  motion  for  a  removal  being  filed, 
to  remove  the  case  to  another  justice  residing  in  the  same 
township.  If  there  be  no  other  justice  in  the  same  town- 
ship, he  can  remove  the  case  to  the  justice  of  some  neigh- 
boring township.  If  the  case  is  removed  to  a  justice  of  a 
neighboring  township  when  there  is  another  justice  in  the 
same  township  in  which  the  action  commenced,  the  justice 
to  whom  the  case  is  thus  removed  has  no  jurisdiction  and 
his  judgment  is  void.    State  v.  Ivie,  1227. 

BIGAMOUS  MARRIAGE  : 

The  fact  that  a  presumption  which  had  arisen  of  the  death 
of  a  woman^s  husband  shields  her  from  prosecution  for 
bigamy  upon  marrying  another,  does  not  render  the  last 
marriage  any  the  less  bigamous  or  void  if  the  first  husband 
be,  in  fact,  alive,  nor  is  she  entitled  to  any  of  the  rights  of 
widowhood  under  the  second  and  unlawful  marriage. 
Ward  V.  Bailey,  55. 

BILL  OF  PARTICULARS,  1231. 

BONA  FIDE  CLAIM  OF  RIGHT,  1194. 

BOND : 

1.  If  the  maker  of  a  sealed  note,  blank  as  to  the  payee^s  name, 

acknowledges  it  to  be  his  bond  after  the  insertion  of 
payee^s  name,  it  is  valid  and  its  maker  is  liable  thereon. 
Wester  v.  Bailey,  193. 

2.  A  sealed  note  need  not  express  a  consideration*    Ibid. 

118—82 
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BOND,  Renewal  of  by  Administrator : 

The  reason  or  necessity  for  requiring  an  administrator  to 
increase  his  bond  is  a  matter  for  the  clerk  of  the  superior 
court  before  whom  the  proceeding  for  such  purpose  is  pend- 
ing.   In  re  Sellars,  578. 

Official,  of  Clerk : 

1.  The  clerk  of  the  superior  court  being  required  to  give  a 

bond  for  the  discharge  of  the  duties  of  his  office,  &c.,  (Sec. 
72  of  The  Code,)  it  will  be  presumed  in  the  trial  of  an  action 
on  such  bond  that  he  did  so,  and  any  such  bond  found  in 
the  keeping  of  the  proper  custodian  will  be  presumed  to 
have  been  properly  given  and  accepted  as  such.  Battle 
V.  Baird,  854. 

2.  Such  bond  may  be  proved  as  at  common-law,  without  being 

subjected  to  the  strict  rules  of  evidence,  and,  if  there  is  a 
subscribing  witness,  it  may  be  proved  by  other  witnesses 
as  if  there  was  no  subscribing  witness.    /  bid, 

3.  Inasmuch  as  the  duly  certified  copy  of  the  record  of  any 

instrument  required  to  be  registered  is  admissible  as  full 
and  sufficient  evidence  of  such  instrument,  {The  Code,  Sec- 
tion 1251,)  and  as  the  register  of  deeds  is  required  to  regis- 
ter and  keep  the  bond  of  the  superior  court  clerk,  a  duly 
certified  copy  of  the  record  of  such  bond  is  competent 
evidence  of  its  provisions.    Ibid. 

4.  Where  an  official  bond,  given  by  the  clerk  of  the  superior 

court  elected  for  a  term  of  four  years,  beginning  in  1884, 
recites  that  the  term  was  for  four  years  **from  and  after  the 
first  day  of  August,  1878,"  the  error  being  clearly  clerical 
and  inadvertent,  does  not  invalidate  the  bond  but  will  be 
treated  as  surplusage.    Ibid, 

BRAKESMAN,  Negligence  of,  1031. 

BREACH  OP  TRUST : 

1.  One  who  fraudulently  conveys  property  held  by  him  as 
trustee  can  be  legally  arrested  under  The  Code,  Section  291. 
Fertilizer  Company  \.  Little,  808. 

2.  The  intent  with  which  a  trustee  commits  a  breach  of  trust  is 

immaterial.  The  misappropriation  carries  with  it  a  fraudu- 
lent purpose  and  intent  as  a  matter  of  law.  The  law  turns 
a  deaf  ear  to  one  who  would  excuse  himself  for  an  act  which, 
per  8e,  amounts  to  a  breach  of  trust  by  saying  that  he  did 
not  mean  to  do  wrong.    Ibid. 
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''  BROADSIDE,''  Exceptions  to  Chargre  of  Judge  not  Considered, 
712,  1242. 

BROKER : 

There  is  a  great  difference  between  the  terms  **  broker ''  and 
**  pawnbroker.''  A  broker  is  an  agent,  middleman  or  nego- 
tiator who  works  for  a  commission.  A  pawnbroker  is  not 
an  agent  at  all.  He  is  one  who  lends  money  upon  person- 
alty pledged  as  security.    Schaul  v.  City  of  Charlotte,  788. 

BUILDING  AND  LOAN  ASSOCIATIONS : 

The  rules  for  the  adjustment  of  the  affairs  of  insolvent  Build- 
ing &  Loan  Associations  laid  down  in  this  case  on  the 
former  appeal  (117  N.  C,  808)  affirmed.  Strauss  v.  Loan 
Association,  556. 

Accounting  With : 

Where  a  borrowing  member  of  a  Building  and  Loan  Associa- 
tion assigns  his  stock  and  gives  a  mortgage  to  secure  the 
loan,  in  an  accounting  on  the  foreclosure  of  the  mortgage, 
the  contract  being  usurious,  the  borrower  should  be 
charged  with  the  principal  of  the  loan,  with  legal  interest, 
and  credited  with  payments  made  on  account  of  principal, 
interest,  fines  and  penalties,  and  payments  on  account  of 
stock  should  go  to  the  holder  of  the  stock.  Rowland  v. 
Loan  Association,  173. 

BURDEN  OF  PROOF,  1194: 

l."A  father  purchased  property  belonging  to  his  son  at  a  mort- 
gage sale  and  left  it  in  the  possession  of  the  son,  who  sub- 
sequently mortgaged  it  to  plaintiff,  who  brought  an  action 
to  recover  the  same,  in  which  the  father  interpleaded ; 
Held,  that  there  was  no  presumption  of  fraud  requiring  the 
father  to  show  by  a  preponderance  of  evidence  that  the 
transaction  between  himself  and  son  was  bona  flde.  Hin- 
ton  V.  Qreenleaf,  7. 

2.  In  an  action  against  a  municipality  for  damages  for  the 
appropriation  of  plaintiff's  land  for  a  street,  the  defendant 
denied  plaintiff's  title  ;  Held,  that  the  burden  of  proving 
his  ownership  is  upon  the  plaintiff.  Fuller  v.  Elizabeth 
City,  25. 
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8.  In  an  action  brought  by  the  parchaser  of  a  mortgagor's 
equity  of  redemption  against  a  purchaser  at  the  mort- 
gagee's sale,  for  accounting  and  to  be  allowed  to  redeem, 
because  of  the  invalidity  of  the  sale,  &c.,  the  burden  is  on 
the  plaintiff  to  show  that  at  the  time  of  the  sale  there  was 
nothing  due  on  the  mortgage.    Mclver  v.  Smith,  73. 

4.  Where  a  note  or  acceptance  is  given  on  a  precedent  debt,  the 

presumption  is  that  it  was  not  taken  by  the  creditor  in  pay* 
ment  of  the  debt,^nd  the  onu.^  is  on  the  debtor  to  show 
the  contrary  ;  otherwise,  when  the  note  or  acceptance  is 
taken  contemporaneously  with  the  contracting  of  the  debt. 
Beta  field  v.  Construction  Co.,  105. 

5.  One  who  holds  possession  of  land  under  a  bond  for  title  does 

not  hold  adversely  to  his  vendor  in  the  absence  of  some  hos- 
tile act  on  the  part  of  the  vendee  under  a  claim  of  right  with 
intent  to  assert  such  right  and  in  such  case  the  burden  of 
proving  adverse  possession  is  on  the  vendee.  Bradsher  v. 
HightoiJber,  899. 

6.  Where,  in  an  action  to  recover  land,  the  plaintiff  dies  and 

his  heirs  and  executors  are  made  parties  plaintiff  in  his 
stead,  and  on  the  trial  offer  evidence  that  their  ancestor  is 
dead  and  that  he  left  a  will  which  has  been  probated,  the 
presumption  is  that  he  devised  all  his  property,  and  the 
heirs  must,  by  the  will  or  otherwise,  show  that  they  are  his 
devisees.    Blue  v.  Hitter ,  580. 

7.  Upon  the  trial  of  an  issue  as  to  whether  a  wife  has  acquired 

a  separate  property  in  her  own  earnings  by  agreement 
with  her  husband  the  burden  is  on  the  party  alleg^ing  that 
fact.   Or  ambling  v.  Dickey,  986. 

CALLS  IN  GRANT  OR  DEED,  870. 

CANCELLATION  OF  CONTRACT,  191. 

CASE  ON  APPEAL  (See  also  **  Appeal '')  : 

1.  A  case  on  appeal  which  states  the  usual  formal  parts  and 

adds,  "  Here  the  clerk  will  copy  the  evidence,"  or  *'  jadge^s 
notes,^^  is  suflQcient,  although  it  is  a  better  practice  to 
make  out  a  case  with  more  care,  and  to  set  out  the  evi- 
dence more  fully  than  the  judge^s  notes,  taken  in  the  hurry 
of  a  trial,  usually  do.     Wood  v.  Bailway,  1056. 

2.  The  Code,  Sec.  412  (2),  requires  the  judge,  where  there  is  an 

appeal,  to  file  his  notes  of  the  evidence,  or  so  much  thereof 
as  shall  be  necessary  to  present  the  exceptions  of  the 
appellant.    Ibid, 
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3.  A  case  on  appeal,  after  stating  the  formal  parts,  added, 
*'  Here  the  clerk  will  copy  the  jttdge^s  «oic«."  The  copy  of 
the  case  served  on  appellee  changed  this  to  ^*  Here  the 
clerk  will  copy  the  evidence.'^^  This  variance  held  imma- 
terial.   Ibid, 

C  ASE  ON  APPEAL,  Service  6t : 

1.  The  service  of  a  case  on  appeal  by  counsel  is  a  nullity  unless 

the  defective  service  be  waived  by  agreement  in  writing 
or  by  conduct  showing  a  waiver^  such  as  by  returning  the 
appellant*s  case,  with  exceptions  thereto,  and  without 
objecting  to  the  defective  service.  Roberts  v.  Partridge, 
355. 

2.  A  case  on  appeal  or  counter  case  must  be  served  by  the 

sheriff,  unless  service  be  accepted  in  writing  and  made  a 
part  of  the  record.  Herbin  v.  Wagoner^  656. 

CAUSA  PROXIMA,  503. 

CAUSA  REMOTA,  603. 

CERTIORARI : 

Where  a  certiorari  is  moved  for  upon  suggestion  of  a  diminu- 
tion of  the  record,  and  it  sufficiently  appears  to  the  court 
that  the  matter  which  would  be  certified  in  obedience  to 
the  writ  is  already  substantially  before  the  court,  the  writ 
will  be  denied.     Wood  v.  Railway^  1056. 

CESTUI  QUE  TRUST,  Death  of  Terminates  Trust— When,  740. 

CHALLENGE  TO  THE  ARRAY  : 

In  the  absence  of  any  allegation  that  the  sheriff  acted  cor- 
ruptly or  with  partiality,  in  summoning  the  venire,  or 
that  anything  had  been  done  affecting  *'  the  integrity  and 
fairness  of  the  entire  panel,^'  it  is  not  a  ground  of  challenge 
to  the  array  that  the  sheriff  failed  to  summon  several  of 
the  special  venire  drawn  from  the  jury  box  or  that  the 
jury  box  was  not  revised  by  the  county  commissioners. 
State  Y.  Stavton,  1182. 

CHARACTER  WITNESS,  1177. 

CHARACTER  OF  PROSECUTOR  OR  DEFENDANT  WHO  TES- 
TIFY AS  WITNESSES  : 

When  a  prosecutor  or  defendant  in  a  criminal  action  goes  upon 
the  stand  as  a  witness,  he  becomes  just  as  any  other  wit- 
ness, and  his  general  character  can  be  proven,  not  only  as 
it  was  before  a  charge  affecting  it  was  made,  but  as  it  is  at 
the  date  he  goes  upon  the  stand.    State  v.  Spurting,  1250. 
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CHARGE  ON  LAND  : 

1.  Where  «.  father,  after  providing  by  devise  of  lands  in  fee  for 

several  children,  devised  other  lands  to  each  of  two 
remaining  children,  in  consideration  of  which  they  were  to 
have  the  care  of  and  support  an  imbecile  brother  not  oth- 
erwise provided  for  in  the  will ;  Held,  that  the  land  devised 
to  the  two  sons  was  charged  with  the  support  of  the  imbe> 
cile  brother.     Outland  v.  Outland,  188. 

2.  In  sach  case,  purchasers  of  the  lands  from  the  devisees  took 

the  same  subject  to  the  charge,  whether  they  had  actaal 
notice  or  only  the  constructive  notice  of  the  will  ander 
which  they  derive  title.    Ibid. 

CHARTER  OF  FOREIGN  CORPORATIONS,  How  Proved,  712. 

CHATTEL  MORTGAGE : 

1.  Whether  an  instrument  conveying  property  for  the  pay- 

ment of  a  debt  is  a  mortgage  or  deed  of  trust  depends,  not 
upon  what  it  is  called,  but  upon  the  powers,  rights  and 
duties  conferred  upon  the  parties  named  in  the  deed,  and 
especially  upon  the  grantee.    Millhiser  y.  Pleasants,  337. 

2.  Where  one  partner  conveyed  all  his  interest  in  partnership 

chattels  to  his  individual  creditor  to  secure  his  debt,  the 
instrument  providing  that  the  goods  so  conveyed  should 
remain  in  the  place  of  business,  subject  to  all  the  rights  of 
the  other  partner,  that  the  firm  debts  should  first  be  dis- 
charged and  that  only  the  net  interest  of  the  grantor 
should  be  subjected  to  the  grantee's  debt ;  Held,  that  the 
instrument  was  a  mortgage  securing  the  individual  debt 
of  the  maker  to  the  grantee  and  not  a  deed  of  trust  imi>08- 
ing  on  him  the  duty  to  take  into  his  possession  the  entire 
interest  of  the  grantor  in  order  to  protect  other  creditors 
of  the  firm.    Ibid. 

3.  In  the  absence  of  an  express  stipulation  to  the  contrary,  the 

mortgagee  of  personalty  may  take  possession  of  it  any 
time  before  or  after  condition  broken.  Hinson  v.  Smithy 
503. 

4.  A  mortgagee  who  takes  possession  is  held  to  a  full  and  strict 

account  for  the  rents  and  use  of  the  property ;  for  not  only 
the  profits  actually  received,  but  for  the  value  of  any  rea- 
sonable and  prudent  use  to  which  he  might  have  put  the 
property  without  detriment  thereto.    Ibid, 
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5.  A  mere  permission  granted  to  a  mortgagor  to  take  the 

property  to  his  home  is  not  such  a  stipulation  as  vrill 
deprive  the  mortgagee  of  his  legal  right  to  take  possession 
under  his  mortgage  whenever  he  sees  lit  to  do  so.    Ib4d, 

6.  Where  a  mortgagee  took  possession  of  a  horse  covered  by 

the  mortgage,  in  consequence  of  which  the  mortgagor  had 
to  walk  home  and  suffered  from  the  cold  during  his  walk  ; 
Held,  that  such  suffering  of  the  mortgagor  was  too  remote 
to  be  considered  by  the  jury  in  an  action  for  damages. 
Ibid, 

CHECKS  ON  BANK,  783. 

CLAIMS  AGAINST  CORPORATIONS,  450. 

CLAIM  AND  DELIVERY : 

Actions  of  claim  and  delivery  for  mortgaged  personalty  rest  on 
a  different  footing  from  applications  for  a  receiver,  as  the 
mortgagor  is  protected  by  the  bond  required  in  claim  and 
delivery.     Whitehead  v.  Hale,  601. 

CLAIM  AND  DELIVERY  OF  TITLE  DEEDS  : 

Where  there  is  a  dispute  about  the  delivery  of  a  title  deed 
involving  a  determination  of  the  title  to  the  land  conveyed 
by  it,  neither  replevin  nor  the  provisional  remedy  of  claim 
and  delivery  will  lie.  Nor,  in  such  case,  will  trover  He  for 
the  conversion  of  the  deed.    Hooker  v.  Latham,  179. 

CLAIM  AGAINST  STATE  FOR  DAMAGES : 

Quere,  Whether  a  claim  for  damages  against  the  State,  arising 
out  of  the  failure  and  refusal  of  a  public  officer  to  perform 
a  statutory  duty  imposed  on  him,  can  be  filed  in  this 
Court.    Stewart  v.  State,  624. 

CLERK  OF  SUPERIOR  COURT,  472,  673. 

Action  on  Official  Bond,  854. 

Void  Judgment  of,  152. 
CLERICAL  MISTAKE  IN  RECORDING  MORTGAGE,  156. 

CODE,  The Sec.  32 1213, 1215,  1217,  1221 

35 1209, 1210,  1213, 1214, 1218 

50 - 675 

52, 63 994 

69,  70 924,  926 

72 860 

73 860,  861 
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CODE,  The. 


.Sec 


118 ^ 574 

186 ^..  802 

137 802 

163  (2) 526 

158 405,  525 

162 521 

163 141 

172 - 172,  907,  909, 911 

177 6,  829 

195 7 

214- 705 

217. 705 

218  (1)  (2)  (3)  (4)  (5) 707 

237 691 

239  (4) 359,   834 

240 634 

242 71 

266 867 

267 198,  316,  346 

267  (1) 316 

268 532 

272 - ^.  316 

278 889,  978 

274 836 

278 685 

288 :..... 338 

291 817,  818 

829 125 

831 989 

349 707,  706 

375 989 

385 863 

388 844 

401 759 

402 760 

412  (2) 9aS,  938, 1060,  1243 

413 983,  989 

435 794 

448  (1) 794 


466. 
467. 
511. 
516. 
686. 
687. 


281 
281 
286 
286 
11 
11 
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CODE,  The **    548 154 

'"    667 278,  670 

'*  569 670 

"  570 669 

'*     *'  572 669 

"•    574 827,  448 

...~ "  580 892 

"  581 892 

"  590 150,  195,  198,  269,  499 

''    597 ^.  705 

''    682 727 

**  683 369 

**  640 727 

**  645 1208 

*•     *•  658 862 

**  683 982 

"  685 234,  780 


707  (20) 640 

**  757 452 

''    907 1228 

*'  908 1264 

"•    985  (6) 1205 

"  991 1206 

''    1018 1189 

**  1062 1240 

*'  1117 1261 

Sec.  1120 1195 

**  1121 125 

**  1251 861 

**     "  1265 284 

''    1281(12) 685 

"  1291 927 

**  1825 , 190 

"   *  **  133a 268 

"  1339 337 

**  1353 1252 

•'  1412 28 

"     "  1436 42,  525,  686 

"  1444 686 

'*  1448 958 

**  1474 525,  968 

**     **  1478 958 

"  1511 154 

"     "  1552 354 

**     *'  1554 854 
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COLLATERAL  ATTACK  : 

1.  A  judgment  void  for  want  of  jarisdiotion  of  the  subject 
matter  cannot  conclude  any  person,  whether  a  party  or 
stranger  to  the  proceeding,  and  may  be  attacked  collat- 
erally.   Springer  v.  Shavender,  83. 
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2.  Where  administration' was  granted  upon  the  estate  of  a  liv- 

ing man,  supposed  to  be  dead,  and  a  decree  for  the  sale  of 
the  supposed  de<^dent^s  land  was  made  in  a  proceeding  to 
which  all  the  children  and  heirs-at-law  were  made  parties 
and  the  death  of  the  supposed  decedent  was  alleged  and 
admitted  in  the  pleadings ;  Meldy  that  the  decree  was  void 
for  want  of  jurisdiction  as  against  both  the  supposed  dece- 
dent and  his  heirs  who  were  made  parties  to  the  proceed- 
ing, and^the  latter  are  not  estopped  from  attacking  the 
decree  in  a  collateral  proceeding.    Ibid, 

3.  While  the  purchaser  of  land  under  a  junior  judgment  may 

not  collaterally  attack  prior  judgments  for  irregularity,  he 
may  do  so  if  they  are  void,  because  of  being  rendered 
without  service  of  process,  in  any  mode  prescribed  by  law. 
Bernhardt  v.  Brown,  700. 

4.  A  judgment,  when  collaterally  attacked,  will  be  presumed 

valid  in  the  absence  of  a  transcript  of  the  proceedings  in 
which  it  was  rendered.    Ibid,, 

COLLATERAL  ORAL  AGREEMENT,  168,  737: 

An  oral  agreement  to  make  good  any  shortage  in  quantity, 
entered  into  contemporaneously  with  the  delivery  of  a 
deed  for  land,  is  valid.     Currie  v.  Hawkins,  593. 

COLLATERAL  SECURITY,  Duty  of  Holder,  959. 

COLLECTION,  Commercial  Paper  Deposited  for,  548,  566. 

COMMANDER-IN-CHIEF  of  Militia— See  '*  Governor." 

COMMISSIONERS,  COUNTY,  Power  of  : 

1.  County  Commissioners  have  no  power  to  sell  property  held 

for  corporate  purposes  where  its  alienation  would  tend  to 
embarrass  or  prevent  the  performance  of  its  duties  to  the 
public ;  and,  hence,  they  have  not  the  right  to  mortgage 
county  land  to  secure  bonds  issued  to  build  a  court-house 
thereon.     Vaughn  v.  Commissioners,  636. 

2.  Power  to  sell  is  not  a  power  to  mortgage ;  and  hence,  express 

authority  conferred  by  statute  upon  County  Commission- 
ers, without  consent  of  the  justices  of  the  peace  of  the 
county  to  sell  real  estate  of  the  county  at  a  fair  price,  does, 
not  imply  power  to  encumber  the  same  by  mortgage.    Ibid,. 
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COMMISSIONER'S  DEED  : 

A  deed  made  by  a  commissioner  of  the  court,  which  recites  a 
sale  under  the  judgment,  by  the^commissioner,  but  does 
not  have  the  word  **  commissioner"  after  the  signature  of 

*  _ 

the  grantor,  is  valid.  ( Vide  McLean  v.  Patterson^  84  N.  C, 
427.)    Exum  v.  Baker,  545. 

Recitals  in,  919. 

COMMISSIONS  OF  ASSIGNEE  IN  DEED  OF  ASSIGNMENT  : 

The  assignee  of  a  surviving  partner  who  was  appointed  to  set- 
tle the  estate,  had  ten  days'  public  sale  and  four  months* 
private  sale  of  the  stock  of  goods,  from  which  he  realized 
$13,200,  and  collected,  without  suit,  notes  and  accounts 
amounting  to  $6,400;  he  unnecessarily  and  negligently 
delayed  the  payment  of  debts  and  the  settlement  of  the 
estate  ;  Held,  that  two  and  one-half  per  cent,  commissions 
on  receipts  and  disbursements  is  enough  to  be  allowed  the 
assignee  for  his  services,  under  the  circumstances.  Weisel 
V.  Cobb,  11. 

COMMISSIONS  TO  RECEIVER  : 

The  allowance  of  commissions  to  receivers  appointed  by  the 
court,  by  consent,  to  finish  uncompleted  water- works,  is 
premature  before  the  work  is  finished,  as  it  cannot  be  deter- 
mined until  then  whether  such  allowance  is  excessive  or 
too  little.    Delafleld  v.  Construction  Co.,  105. 

COMMON  CARRIER: 

1.  A  common  carrier  may  limit  his  liability  as  such  by  reason- 

able stipulations  in  a  special  contract  made  upon  sufficient 
consideration.  But,  as  such  limitations  are  restrictions 
upon  common-law  rights,  they  are  not  favored  by  the  law 
and  must  be  reasonable  to  be  valid.  Wood  v.  Railtoay, 
1056. 

2.  A  stipulation  may  be  part  of  a  contract,  but  not  a  part  of  the 

obligation  of  the  contract.    Ibid, 

S,  A  condition  precedent,  in  a  contract  of  4sarriage  or  bill  of 
lading,  to  the  effect  that  a  shipper  must  give  t^rt^ton notice 
of  any  claim  for  damages  to  the  carrier^s  agent  before 
removing  the  freight  from  place  of  destination,  is  waived 
by  such  agent^s  assurance  to  the  shipper  that  he  need  not 
8ue  the  carrier,  as  he  would  be  paid  for  the  damages  he 
claimed  and  of  which  he  had  given  oral  notice  to  such 
Agent.    Ibid, 
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4.  While  a  stipulation  in  a  bill  of  lading,  to  the  effect  that  a 
shipper  shall  give  written  notice  of  damages  claimed  before 
removing  freight,  is  reartonable,  and  it  is  best  that  such 
stipulations  should  be  always  literally  complied  with  still 
the  want  of  a  literal  compliance  will  not  defeat  the  ship- 
per's claim  for  damages  in  all  cases,  but  the  courts  will 
look  to  see  if,  in  the  case  before  it,  there  has  been  a  sub- 
stantial compliance  with,  or  waiver  of,  the  stipulations 
and  whether  the  carrier  has  in  fact  been  put  to  a  disad- 
vantage by  the  shipper's  failure  to  strictly  comply  with  the 
stipulation.    Ibid. 

CONDITION  : 

One  who  prevents  the  performance  of  a  condition,  or  makes  it 
impossible  by  his  own  act,  will  not  be  permitted  to  take 
advantage  of  the  non-performance.    Harris  v.  Wright,  422. 

CONDITIONAL  JUDGMENT  : 

1.  A  conditional  judgment  is  one  whose  force  depends  upon  the 

performance  or  non-performance  of  certain  acts  to  be  done 
in  the  future  by  one  of  the  parties.  Simmona  v.  Jones, 
472. 

2.  A  proviso  in  a  judgment  that  the  defendant  shall  have  fur- 

ther time  to  perform  the  judgment,  and  if  he  does  perform 
it  within  the  specified  time  no  execution  shall  issue,  or  his 
lands  shall  not  be  sold  under  foreclosure,  is  not  a  condition ; 
and  judgments  with  such  provisions  are  regular  and  proper. 
1  hid. 

3.  A  judgment  which,  by  its  terms,  is  to  become  void    if  the 

defendant  shall  pay  so  much  money  by  a  certain  time,  is 
conditional  and  void.    1  hid. 

4.  A  judgment  for  partition  which  directed  the  commissioners 

to  charge  the  shares  allotted  to  certain  of  the  parties  with 
certain  sums,  (in  accordance  with  the  terms  of  a  will  under 
which  all  parties  to  the  proceeding  claimed,)  but  not  to 
make  such  charges  if  the  sums  so  to  be  charged  should  be 
paid  before  the  commissioners  acted,  is  not  conditional  and 
void,  but  regular  and  proper.    I  hid. 

CONDITION  PRECEDENT,  422,  569. 

CONFLICT  OF  LAWS  : 

Where  a  married  woman  domiciled  in  this  State  makes  a  con- 
tract solvable  in  another  state,  her  liability  thereon  can  be 
enforced  in  our  courts  only  in  the  same  cases  in  which  it 
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could  be  enforced  if  the  contract  "was  solvable  in  this  State. 
{Armstrong  v.  Best,  113  N.  C,  59,  approved.)  Bank  v. 
Howell,  271. 

^'  CONNOR'S  ACT  "  : 

Under  the  provisions  of  **  Connor's  Act,"  (Ch.  147,  Acts  1885), 
providing  that  no  conveyance  of  land  for  more  than  three 
years  shall  pass  title  to  any  property  as  against  the  credit- 
ors of  the  grantor  until  the  same  is  registered,  the  grantee 
in  a  deed  executed  by  the  grantor  and  deposited  with  the 
holder  of  a  mortgage  under  an  agreement  between  the  lat- 
ter and  the  grantee  that  it  should  not  be  registered  until 
the  payment  of  the  purchase  price,  took  subject  to  the  lien 
of  a  judgment  creditor  of  the  grantor,  whose  judgment  was 
rendered  and  docketed  between  execution  and  regist  ra- 
tion of  the  deed.    Tarboro  v.  Micks,  163. 

•CONSENT  JUDGMENT,  Validity  of,  668. 

CONSEQUENTIAL  DAMAGES,  503. 

CONSIDERATION : 

No  consideration  need  be  expressed  in  a  bond  or  sealed  note. 
Wester  v.  Bailey,  198. 

€ONSOLIDATION  OP  ACTIONS,  887. 

CONSPIRACY; 

When  a  conspiracy  is  shown  to  have  existed,  the  declarations 
of  one  conspirator  are  evidence  against  the  others.  State 
V.  Mace,  1344. 

^CONSTITUTION,  The,  Art.  1 Sec.  13 1211 
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CONSTITUTIONALITY  OP  STATUTE,  377,  1208. 

CONSTRUCTION  OF  CONTRACT  : 

Where  there  is  a  conflict  between  the  written  part  of  a  policy 
of  insurance  and  the  printed  part,  the  former  will  g^overn. 
Johnston  V.  Insurance  Campany,  648. 

CONSTRUCTION  OF  STATUTE,  Sek  "Statutes." 

CONSTRUCTION  OF  WRITTEN  CONTRACT,  237. 

CONTEMPORANEOUS  PAROL  AGREEMENT  : 

1.  Parol  evidence  will  not  be  admitted  to  prove  a  contract 

entirely  different  from  that  embraced  in  a  writing,  except 
for  fraud,  mutual  mistake,  &c.   Bellinger  v.  Qillespie^  737. 

2.  The  negligence  of  a  party  to  a  written  contract  in  volun- 

tarily signing,  without  reading,  a  contract,  no  deceit  or 
fraud  being  shown,  will  not  permit  him  to  contradict  its 
terms  by  parol  evidence.    Ibid, 

3.  While  a  contemporaneous  parol  agreement  that  a  certain 

debt  secured  by  a  written  lease  should  be  indulged,  and 
that  otherwise  the  lease  should  be  void,  might  be  a  defense 
to  an  independent  action  to  collect  the  debt,  evidence  of 
such  agreement  is  inadmissible  to  avoid  the  lease,  there 
being  no  allegation  that  such  stipulation  was  omitted  by 
fraud,  mutual  mistake  or  accident.     Taylor  v.  Hunt^  168. 

CONTINGENT  REMAINDER: 

Where  land  is  held  under  a  deed  of  trust  creating  contingent 
remainders,  a  court  has  no  power  to  order  its  sale  and  a 
re-investment  of  the  proceeds,  when  all  the  interests  are 
not  represented  in  the  proceeding,  and  cannot  be,  even  by 
classes,  because  of  the  uncertainty  of  future  events.  Smith 
V.  Smith,  735. 

CONTINUANCE  OF  CAUSE  FOR  TRIAL: 

The  matter  of  granting  or  refusing  a  continuance  of  a  cause  for 
trial  rests  in  the  discretion  of  the  trial  judge,  and  the  exer- 
cise of  such  discretion  is  not  reviewable  on  appeal  in  the 
absence  of  gross  abuse.     Wagon  Company  v.  Bostic,  758. 

CONTRACT : 

1.  While  a  contemporaneous  parol  agreement  that  a  certain 
debt  secured  by  a  written  lease  should  be  indulged  and  that 
otherwise  the  lease  should  be  void  might  be  a  defeiise  to 
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an  independent  action  to  collect  the  debt,  evidence  of  such 
agreement  is  inadmissible  to  avoid  the  lease,  there  being- 
no  allegation  that  such  stipulation  was  omitted  by  fraud, 
mutual  mistake  or  accident.     Taylor  v.  Hunt^  168. 

2.  Where,  in  the  trial  of  an  action  on  a  contract  for  the  sale  of 

fertilizers,  it  appeared  that  M.  and  his  son  were  agents  for 
the  plaintiffs  under  a  contract  which  contained  the  pro- 
vision that  *^  this  contract  shall  remain  in  force  until  can- 
celled,'^ and  that  on  December  16,  1885,  the  son  wrote  the 
plaintiffs,  **  I  wish  to  sell  your  fertilizers  again  next  year, 
and  prefer  selling  myself.  My  father  is  getting  very  old, 
and  does  not  care  to  have  his  name  connected  with  the 
agency,'^  and  that  he  would  like  to  have  the  advertising 
matter  in  his  name,  to  which  the  plaintiff  replied,  ''Let 
the  contract  stand  exactly  as  it  is,''  and  there  will  be  no 
trouble  as  to  the  advertising  matter,  '*  CLssuming  that  it  is 
your  father's  desire,"  and  it  also  appeared  that  some  of  the 
letters  written  by  plaintiff  were  addressed  to  father  and 
son,  though  no  communication  passed  otherwise  between 
the  father  and  the  plaintiff  ;  Held^  that  the  evidence  did 
not  prove  a  cancellation  of  the  contract.  Fertilizer  Co.  v. 
Moore^  191. 

3.  Where  one  lends  money  to  another  to  pay  losses  incurred  in 

speculation  in  *'  futures  "  it  may  be  recovered  provided  the 
lender  was  not  connected  directly  or  indirectly  in  the 
speculation.    Ballard  v.  Oreen^  390. 

4.  A  contract  whereby  the  editor  and  owner  of  a  newspaper 

sold  his  printing  outfit  and  newspaper  to  another,  and  cove- 
nanted not  to  edit,  print,  conduct,  or  be  in  any  manner 
connected  with  a  newspaper  to  be  published  in  this  State 
within  a  specified  period,  is  not  invalid  as  being  unduly  in 
restraint  of  trade  or  in  violation  of  the  constitutional 
guaranty  of  freedom  of  the  press.  Cowan  v.  Fairbr other ^ 
406. 

5.  The  extent  to  which  individuals   and   corporations  may 

legally  bind  themselves  not  to  prosecute  a  particular  busi- 
ness or  calling,  within  a  certain  territory,  discussed.    IMd. 

6.  It  is  not  fraudulent  to  buy    property  through  an  agent 

secretly — that  is,  to  have  the  agent  take  the  title  in  his  own 
name  and  fail  to  disclose  to  the  vendor  that  the  purchase 
is  made  for  another.    Ibid, 
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7.  The  freedom  of  the  press,  guaranteed  by  the  Constitution, 

Art.  I,  See.  20,  exempts  from  censorship  and  secures  against 
laws  enacted  by  the  legislative  department  of  the  govern- 
ment, and  measures  resorted  to  by  either  of  the  other 
branches  of  government,  for  stifling  just  criticism  or  muz- 
zling public  opinion.  This  provision  of  the  Constitution 
has  never  been  held  to  be  a  restriction  upon  the  right  to 
sell  anything  of  value,  that  is  the  creature  of  one's  brain, 
provided  society  would  not  suffer  by  the  transaction.    Ibid. 

8.  Where,  in  a  contract  of  sale  of  stock  in  an  incori  orated  com- 

pany, there  was  a  warranty  by  the  seller  as  to  the  condi- 
tion of  the  company,  and  also  a  further  clause  in  the  nature 
of  a  defeasance  that  the  buyer  might  have  the  representa- 
tions examined  into,  the  fact  that  the  buyer  did  not  avail 
himself  of  the  privilege  of  making  the  investigation,  but 
accepted  and  paid  for  the  stock,  did  not  deprive  him  of  his 
right  to  recover  on  the  warranty.  Blacknall  v.  Rowland^ 
418. 

9.  A  contract  made  with  the  local  agent  of  a  foreiern  corpora- 

tion maintaining  an  office  and  agency  and  doing  business 
in  this  State  is  a  North  Carolina  contract,  and  the  courts 
of  this  State  have  jurisdiction  of  ari  action  founded  thereon, 
whether  or  not  the  plaintiff  is  a  resident  of  this  State. 
Roberts  v.  Life  Insurance  Company,  429. 

10.  The  Act  of  1895,  (Ch.  69,)  which  provides  for  the  recovery 
of  usurious  interest  if  the  action  is  brought  within  two 
years  after  the  payment  in  full  of  the  indebtedness,  by  its 
express  terms  does  not  apply  to  contracts  antedating  its 
ratification,  and  the  right  of  plaintiff  to  recover  at  all  is 
governed  by  Section  3836  of  The  Code,  which  allows  the 
recovery  of  twice  the  amount  of  interest  paid,  provided 
action  therefor  be  brought  within  two  years  from  the  date 
of  the  usurious  transaction.    Ibid. 

11.  An  oral  agreement  to  make  good  any  shortage  in  quantity, 
entered  into  contemporaneously  with  the  delivery  of  a 
deed  for  land,  is  valid.     Currie  v.  Hawkins^  593. 

12.  One  holding  a  contract  for  State  Printing  under  Sec.  1,  Ch. 
20,  Acts  of  1895,  which  provided  that  all  printing  and  bind- 
ing required  by  the  State  should  be  let  to  contract,  is 
entitled  to  all  the  printing,  binding  and  ruling,  and  the 
work  incident  thereto,  required  by  the  several  depart- 
ments of  the  State.    Stewart  v.  State,  634. 

118—83 
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13.  Parol  evidence  will  not  be  admitted  to  prove  a  contract 
entirely  different  from  that  embraced  in  a  writing,  except 
for  fraud,  mutual  mistake,  &c.    Bellinger  v.  Gillespie^  787. 

14.  The  negligence  of  a  party  to  a  written  contract  in  volanta- 
rily  signing,  without  reading,  a  contract,  no  deceit  or  fraad 
being  shown,  will  not  permit  him  to  contradict  its  terms  by 
parol  evidence.    Ibid. 

15.  Where,  in  the  trial  of  an  action  for  the  contract  price  for 
the  erection  of  lightning  rods  upon  defendant's  house, 
defendant  claimed  that  his  signature  to  the  written  con- 
tract was  procured  by  fraud,  and  that  the  writing  did  not 
express  the  correct  terms  of  the  agreement,  but  it  appeared 
in  evidence  that,  before  the  work  was  commenced,  defend- 
ant read  the  contract,  stated  it  was  not  correct,  but 
did  not  stop  the  workmen  from  doing  the  work  or  express 
an  intention  to  sue  the  plaintiff  in  damages  for  the  alleged 
deceit ;  Held^  that,  if  there  was  fraud,  the  defendant  waived 
it,  and  equity  will  not  permit  him  to  accept  the  work  and 
refuse  to  pay  for  it.    Ibid. 

16.  A  contract  of  sale,  containing  provisions  for  the  vendee's 
paying  in  cash  for  such  of  the  property  as  he  sells  for  cash, 
and  turning  over  to  the  vendor  the  notes,  &c.,  taken  for 
such  of  the  property  as  is  sold  on  credit,  constitutes  the 
relation  of  trustor  and  trustee  between  the  parties  to  it, 
as  has  been  often  decided  by  this  Court.  Fertilizer  Com- 
pany V.  Little^  808. 

17.  The  purchaser  of  land  subject  to  mortgage,  who  assumes 
the  payment  of  the  mortgage  debt,  becomes,  as  between 
himself  and  his  vendor,  the  principal  debtor,  and  the  lia- 
bility of  the  vendor  (mortgagor)  as  between  the  parties  is 
that  of  surety.     Woodcock  v.  Bostic,  822. 

18.  The  written  assumption  of  the  mortgage  debt  by  the  pur- 
chaser of  the  equity  of  redemption  in  land,  and  his  agree- 
ment with  the  mortgagor  and  mortgagee  to  pay  the  same, 
are  entirely  personal  to  such  mortgagor  and  mortgagee,  and 
cannot  be  assigned  to  the  purchaser  of  the  mortgage  debt 
so  as  to  enable  him  to  maintain  an  independent  action  at 
law  upon  it.    Ibid. 

19.  A  contract,  whereby  one  party  sells  or  pledges  in  advance 
the  contingent  products  of  a  mill  for  a  certain  period  and 
at  a  specified  price,  in  consideration  of  money  furnished 
and  agreements  entered  into  by  the  party  who  buys,  is 
valid  and  not  against  public  policy.  Williams  v.  Chapman, 
948. 
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20.  Where  a  contract  of  sale  which  provided  that  the  vendor, 
for  a  valuable  consideration,  and  in  consideration  of  obli- 
gations to  be  performed  by  C,  **  does  hereby  sell  and  agree 
to  deliver"  to  C,  at  Waynesville,  boxed  or  sacked,  (at 
option  of  C.,)  the  entire  products  of  the  vendor's  mill, 
according  to  specifications,  for  a  period  of  three  years  from 
date,  C.  to  make  certain  advances  for  the  purpose  of  pay- 
ing for  raw  material  and  the  cost  of  boxing,  &c.,  and  the 
contract  further  provided  that  all  applications  for  the  pur- 
chase of  such  products  should  be  referred  to  C;  Held,  that 
such  contract  vested  the  title  to  the  finished  products  in 
the  vendee.    Ibid. 

Contract  of: 

1.  Where  there  is  no  allegation  of  fraud  or  mistake  in  the  exe- 
cution of  a  writing  which  embraces  the  whole  contract 
between  the  parties,  the  nature  and  effect  of  the  contract 
are  matters  of  judicial  construction  upon  an  inspection  of 
the  whole  instrument.    Millhiser  v.  Pleasants,  237. 

2."Whether  an  instrument  conveying  property  for  the  payment 
of  a  debt  is  a  mortgage  or  deed  of  trust  depends,  not  upon 
what  it  is  called,  but  upon  the  powers,  rights  and  duties 
conferred  upon  the  parties  named  in  the  deed,  and  espe- 
cially upon  the  grantee.    Ibid. 

3.  Where  a  contract  between  plaintiff  and  defendant  Vas  that 
the  former  should  sell  to  the  latter  certain  goods,  to  be 
paid  for  by  the  notes  of  defendant,  who  was  to  deliver  to 
plaintiff  all  notes  taken  from  purchasers  of  the  goods  as 
collateral  security  for  the  payment  of  defendant's  notes, 
with  the  further  provision  that  all  of  said  goods,  together 
with  the  proceeds  of  sale  thereof,  should  be  held  in  trust 
for  the  plaintiff ;  Held,  that  the  contract  not  only  created 
the  relation  of  debtor  and  creditor,  but  also  made  the 
defendant  trustee  for  the  plaintiff  of  all  the  notes  and  cash 
derived  from  the  sale  of  the  goods,  and  therefore  liable  in 
damages  for  the  conversion  thereof.  Quano  Company  v. 
Bryan,  576. 

For  Repairs  by  Lessee,  916. 

For  Sale  of  Land,  Action  to  Foreclose,  569. 

Of  Married  Woman,  271. 
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CONTRACT,  UsuriouB  : 

1.  If  it  is  the  intent  or  purpose  of  the  lender  of  money  to  get 

more  than  the  legal  rate  of  interest  for  the  loan,  and  if 
there  be  a  provision,  a  condition  or  a  contingency  in  or 
connected  with  the  contract  bv  which  he  mav  do  so,  the 
transaction  is  usurious.    Miller  v.  Life  Insurance^  612. 

2.  If  the  usurious  character  of  a  transaction  is  not  manifest 

upon  its  face,  but  depends  on  facts  and  circumstances  con- 
nected with  the  transaction,  as  a  part  of  res  gestae,  it  is  a 
question  of  fact  as  well  as  law,  and  should  be  submitted  to 
the  jury.    Ibid. 

3.  Where  a  life  insurance  company  lent  to  a  borrower  a  sum  of 

money  at  the  full  legal  rate  of  interest,  payable  monthly, 
its  repayment  being  amply  secured  by  mortgage  on  real 
estate,  but  required  the  borrower,  in  addition  and  as  a 
condition  of  the  lease,  to  take  from  and  reassign  to  it  an 
endowment  policy  for  a  sum  equal  to  the  amount  of  the 
loan,  upon  which  the  premiums  should  be  paid  monthly 
for  seven  years,  (or  until  his  death,)  the  payment  of  the 
premiums  being  also  secured  by  the  mortgage  ;  Held,  that 
the  transaction  was  usurious.    Ibid, 

Waiver  of  Conditions  in,  1,056. 

CONTRACTS  IN  RESTRAINT  OF  TRADE—Sek  *'  Contracts  '* 
—406.''- 

CONTRIBUTORY  NEGLIGENCE.  (Ske  **  Negligence.") 

CONTRIBUTION  AMONG  SURETIES  : 

Where  A  endorsed  a  note  for  the  maker  and  subsequently,  bat 
before  it  was  discounted,  F.  endorsed  it,  and  A.  paid  the 
note ;  Held,  that  F.  was  a  co-surety  and  the  doctrine  of 
contribution  applies  for  A's  benefit.    Aiwaierv,  Farthing^ 

388. 

CONVERSION,  576. 

CONVICTS  ON  COUNTY  ROADS  : 

Under  Acts  1887,  ch.  355,  giving  permission  to  work  convicts  on 
the  public  roads,  a  sentence  of  imprisonment  for  two  yeajrs 
in  jail,  with  leave  to  be  worked  on  the  public  roads,  is  not 
an  excessive  punishment  on  conviction  for  an  aggravated 
assault  with  a  deadly  weapon.    8tate  v.  Haynie^  1265. 

CORONER,  Service  of  Summons  by,  854. 
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CORPORATION  : 

1.  Debts  of  a  corporation  for  labor  performed  or  materials  f  ar- 

nished  to  keep  it ''  a  iroing  coneerD,'^  have  a  priority  over 
a  mortgage  previously  recorded,  althoa^h  the  labor  done 
or  materials  furnished  do  not  add  to  the  plant  or  enhance 
its  value  (Code,  Section  1255).  Coal  Company  v.  Electric 
Light  Company,  282. 

2.  Coal  furnished  to  and  used  by  an  electric  light  and  power 

company  to  enable  it  to  operate  its  plant  is  ^'  material  fur- 
nished ^^  within  the  meaning  of  Section  1255  of  The  Code. 
1  bid, 

3.  Every  stockholder  of  a  corporation,  in  person  or  by  proxy, 

must  be  free  to  vote  as  he  deems  best  for  the  interests  of 
the  corporation,  and  any  combination  or  device  by  which 
any  number  of  stockholders  attempt  to  place  the  voting  of 
their  shares  in  the  irrevocable  power  of  another  is  against 
public  policy.    Harvey  v.  Improvement  Company,  693. 

4.  An  agreement  between  stockholders  holding  a  majority  of 

shares  of  a  corporation  to  ''  pool  ^^  their  stock  by  trans- 
ferring it  to  trustees  to  be  voted  at  corporate  meetings,  and 
to  pledge  it  as  collateral  for  loans,  is  illegal  and  voidable 
as  against  public  policy.    Ibid. 

5.  Foreign  corporations,  having  a  right  under  their  charters  to 

acquire  and  sell  land,  can  exercise  such  rights  in  this  State 
to  the  same  extent  that  corporations  of  this  State  can  do 
so.    Barcello  v.  Hapgood,  712. 

6.  A  strictly  private  corporation  can  lawfully  sell  any  of  its 

property,  real  or  personal,  just  as  an  individaal  can;  but 
such  is  not  the  case  with  corporations  which  are  quasi 
public,  and  have  duties  to  perform  in  which  the  public  are 
interested.    Ibid. 

7.  A  corporation  chartered  for  the  purpose  of  mining  and  mill- 

ing ores  has  the  right,  by  implication  of  law,  to  buy  and 
sell  real  estate  essential  to  the  successful  prosecution  of  its 
business.    Ibid. 

8.  When  it  is  doubtful  whether  the  right  to  hold  land  comes 

within  the  purview  of  a  corporation's  powers,  that  question 
can  be  raised  as  against  any  corporation  exhibiting  title  to 
realty  only  by  a  proceeding  authorized  by  the  State.   1  bid. 

9.  Corporations  possess  by  legal  implication  such  powers  as  are 

essential  to  the  exercise  of  the  powers  expressly  conferred 
and  necessary  to  attain  the  main  objects  for  which  they 
were  formed.     Ibid. 
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10.  The  Code,  Section  685,  directiDg  the  method  by  which  cor- 
porations may  execute  deeds,  is  not  exclusive.  The  com- 
mon-law methods  of  executing  such  deeds  are  still  valid. 
1  bid. 

11.  A  corporation's  deed  for  realty  may  be  executed  by  any 
agent  having  authority  from  the  company  to  represent  it 
for  that  purpose.    1  hid, 

12.  Acts  of  corporate  or  state  officials  purporting  to  be  done 
by  virtue  of  their  offices  are  taken  to  be  correct  and  are 
prima  facie  valid  and  true.    Ibid. 

18.  A  deed  to  a  corporation  is  valid,  though  there  is  a  mistake 
or  omission  in  the  title,  if  it  can  be  shown  what  corpora- 
tion was  intended.    Simmons  v.  Allison,  763. 

14.  While  it  is  true  that  a  corporation  created  by  the  laws  of 
North  Carolina  cannot  be  lawfully  organized  in  another 
State,  neither  the  corporation,  nor  its  debtors,  nor  any  one 
dealing  with  it  as  a  lawful  corporation,  will  be  permitted 
to  deny  its  entity  upon  the  grounds  that  it  was  so  organ- 
ized in  another  State.     Mining  Co.  v.  Goodhue,  981. 

15.  Where,  in  an  agreement  for  the  organization  of  a  corpora- 
tion and  for  the  purchase  of  land,  it  was  provided  that 
title  to  the  lands  should  be  taken  in  the  name  of  G.,  to  be 
held  in  trust  for  the  corporation,  and  to  be  conveyed  to  it 
when  organized ;  and  the  lands  were  so  bought,  and  the 
corporation  was  organized,  G.  becoming  a  stockholder  and 
an  officer  ;  Held,  that  during  his  life-time  G.  was  estopped 
from  denying  the  legality  of  the  organization  in  order  to 
avoid  the  trust.    Ibid, 

16.  In  such  case,  the  heir-at-law  of  G.  is  also  estopped,  as  a 
privy  in  estate,  from  denying  the  right  of  the  corporation 
to  hold  the  lands.    Ibid. 

CORPORATION,  Rights  of  Foreign  to  hold  Real  Estate,  712. 

Service  of  Process  upon,  700. 

Subscribers  to  Stock  of : 

Persons  who  subscribed  to  the  stock  of  a  proposed  corporation 
and,  on  failure  of  the  company  to  take  any  steps  to  incor- 
porate, withdraw  and  received  back  the  money  they  had 
paid  in,  were  at  most  dormant  partners  of  a  business  car- 
ried on  by  some  members  of  the  proposed  corporation  in  its 
name,  and  are  not  liable  for  debts  contracted  after  their 
withdrawal.     Gorman  v.  Davis  &  Gregory  Company,  870. 
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CORPORATIONS,  Foreign  :       . 

A  foreign  corporation  is  not  a  citizen  of  the  Btpte  creating  it 
within  the  protection  of  Art.  IV.,  Section  2  (1),  of  the  Con- 
stitution of  the  United  States.  Range  Company  y.  Carver^ 
328. 

Municipal— Skk  **  Mikicipal  Corporations." 

CORRUPT  INTENT  OP  GRANTOR  IN  FRAUDULENT  CON- 
VEYANCE : 

1.  A  sale  or  mortgage  of  property  for  a  valuable  consideration 

will  be  upheld  as  valid,  though  intended  by  the  grantor  to 
defraud  his  creditors,  provided  it  is  not  shown  that  the 
purchaser  or  mortgagee  participated  in  or  had  notice  of  the 
fraudulent  purpose,  or  of  such  facts  as  would  put  a  prudent 
man  upon  enquiry  that  would  lead  to  a  discovery  of  the 
covinous  purpose.     Wolf  v.  Arthur^  890. 

2.  Fraud  in  law  does  not  always  necessarily  involve  a  corrupt  or 

dishonorable  intent  on  the  part  of  the  person  to  whom  it  is 
imputed  ;  and  knowledge  of  the  sefler's  fraudulent  purpose 
may  vitiate  a  sale,  though  the  intent  of  the  purchaser  was 
to  secure  an  honest  debt  due  to  himself.    Ibid, 

3.  Where,  in  the  trial  of  an  action  to  set  aside  a  transfer  of 

property  as  fraudulent,  the  testimony  tended  to  excite  sus- 
picion and  to  show  certain  badges  of  fraud,  challenging 
equiry,  though  not  raising  an  actual  presumption  of  the 
fraudulent  intent,  it  was  proper  for  the  trial  judge  to  men- 
tion the  circumstances  and  to  instruct  the  jury  that  they 
might  consider  such  circumstances,  in  connection  with  all 
other  circumstances,  as  bearing  upon  the  qdestion  of 
intent.    1  hid. 

COSTS : 

Where,  in  an  action  by  the  solicitor  in  the  name  of  the  State  to 
vacate  an  oyster-bed  entry,  the  plaintiiT  was  nonsuited,  it 
was  error  to  tax  the  costs  against  the  county,  which  was 
not  a  party  to  the  action.     Blount  v.  Simmons,  9. 

COSTS,  FINDINGS  OF  FACT  IN  RE!GARD  TO  ; 

1.  This  Court  cannot  review  <he  findings  of  fact  by  the  Supe- 
rior Court  on  matters  of  costs,  on  appeal  by  a  prosecution 
from  a  judgment  of  a  justice  of  the  peace  taxing  him  with 
the  costs  of  a  warrant.    iState  v.  Taylor^  1262. 
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2.  This  Court  canDot  review  .the  findings  of  fact  upon  which 
the  judment  of  the  Superior  Court  is  based,  and  where,  on 
appeal,  such  facts  are  not  set  out  in  the  transcript  it  will 
be  assumed  that  the  judgment  was  in  accordance  with  the 
facts  found  and  the  judgment  will  be  affirmed.    Ibid. 

COSTS,  Retaxation  of,  837. 
CO-SUllETY,  See  **  Sureties." 

COUNTER-CLAIM  : 

1.  To  constitute  a  counter-claim,  the    demand  must  be  one 

for  which  a  separate  action  would  lie.  Askew  v.  IToonce^ 
526. 

2.  While  debts  due  by  an  insolvent  railroad  company  cannot 

be  ofT-set  against  debts  due  to  the  receivers  of  such  com- 
pany, debts  contracted  by  receivers  are  valid  counter- 
claims against  debts  due  to  them.    Railroad  v.  Railroad, 

1078. 

3.  The  receivers  of  a  lessee  railroad  company  must  apply  the 

income  and  revenue  received  from  the  operation  of  a 
leased  railroad  in  accordance  with  the  covenants  of  the 
lease  so  long  as  they  operate  it,  and  the  claims  of  the 
lessor  company  for  rent,  accrued  while  its  road  was  so 
operated,  is  a  valid  set-ofT  against  a  claim  for  supplies  and 
materials  furnished  by  such  receivers.    Ibid. 

COUNTIES,  638. 

COUNTY  BOARD  OF  EDUCATION,  888. 

COUNTY,  Not  Liable  for  Costs  in  Action  by  Solicitor  in  Name  of 
State,  rf. 

COUNTY  ROADS,  Working  Convicts  on,  1265. 

COUNSEL : 

Alleged  verbal  agreements  of  counsel  will  not  be  considered  by 
the  Supreme  Court.     Roberts  v.  Partridge,  355. 

COURSE  AND  DISTANCE,  870. 

COURTS  OF  RECORD  OF  OTHER  STATES: 

The  Code,  Section  640,  confers  full  authority  upon  clerks  of 
courts  of  record  in  other  states  to  probate  deeds  ;  and  the 
courts  of  this  State  will  take  judicial  cognizance  of  the 
official  seals  of  such  officers  attached  to  certificates  of  pro- 
bate.   Barcello  v.  Hapgood,  712. 
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OREDITOR'S  BILL: 

Where  a  creditor,  who  has  been  made  a  party  to  an  action 
against  a  corporation  in  which  a  receiver  has  been 
appointed,  fails  to  prosecute  his  claim  in  such  action,  but, 
instead,  institutes  a  separate  action,  it  is  not  error  to  order 
a  distribution  of  the  funds  in  the  receiver's  hands  before 
such  creditor's  separate  suits  are  determined,  when  it  does 
not  appear  that  he  could  not  have  had  his  claim  adjusted 
in  the  main  action.    Dela field  v.  Construction  Co.,  105. 

CREDITORS  OP  DECEDENT'S  ESTATE— Remedies  : 

Upon  the  death  of  a  debtor,  the  creditors'  remedies  are  prima- 
rily against  the  personal  representative  ;  he  cannot  main- 
tain an  action  against  the  real  representative  until  the 
personal  estate  has  been  exhausted ;  or,  if  that  has  been 
wasted,  until  the  bond  of  the  personal  representative  has 
been  exhausted ;  but  he  may  sue  both  the  personal  and 
real  representative  in  one  action  in  order  to  avoid  circum- 
locution.    Lee  V.  McKoy,  518. 

CRIMINAL  ACTIONS,  When  State  May  Appeal,  1208. 

DAMAGES : 

1.  Where  defendant  purchased  the  cargo  of  a  scho^^r  moored 

to  a  wharf,  with  the  privilege  of  removing  the  cargo  within 
thirty  days,  and  during  that  time  and  without  the  per- 
mission of  the  owner  of  the  schooner,  removed  the  boat  to 
a  more  convenient  place  for  unloading,  where  it  was  dam- 
aged by  a  storm  ;  Held,  that  the  defendant  was  a  tres- 
passer ah  initio  and  liable  for  the  resulting  damages. 
Bear  v.  Harris,  476. 

2.  In  such  case  the  fact  that,  if  the  schooner  had  remained  at 

the  wharf,  it  might  have  been  endamaged  by  the  storm  as 
much  as  or  more  than  it  was  at  the  place  to  which  it  was 
removed,  is  no  defense.    Ibid. 

Measure  of: 

The  measure  of  damages  for  a  breach  by  vendee  of  a  contract 
for  the  purchase  of  timber,  to  be  delivered  at  a  designated 
point,  is  the  contract  price  less  the  cost  of  putting  the 
timber  at  the  place  designated  for  its  delivery.  Williams 
V.  Lumber  Company,  1)28. 
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DAMAGE  TO  LAND  BY  DEFECTIVE  RAILOAD  CONSTRUC- 
TION : 

1.  A  railway  company  that  has  constructed  its  road  under 

lawful  authority  creates  neither  an  abatable  public  nui- 
sance nor  a  continuing  private  nuisance  by  failing  to  leave 
sufficient  space  between  embankments,  or  by  means  of 
culverts  for  the  passage  of  water  of  running  streams,  in 
case  of  any  rise  in  the  streams  that  might  be  reasonably 
expected,  and  injury  due  to  that  cause  may  be  compensa- 
ted for  by  the  assessment  of  present  and  prospective  dam- 
ages in  a  single  action.    Ridley  v.  Railroad^  996. 

2.  It  is  a  legal  right  of  either  plaintiff  or  defendant  to  elect  to 

have  permanent  damages  assessed  in  such  an  action  upon 
demand  made  in  the  pleading,  and  when  neither  makes 
the  demand  the  judgment  may  be  pleaded  in  bar  of  any 
subsequent  action.  The  defendant  is  required  to  set  up 
this  or  any  other  equity  upon  which  he  relies  as  well  as  to 
prove  the  averment  on  the  trial.  But  where  the  plaintiff 
is  allowed  without  objection  to  have  such  damage  appor- 
tioned the  judgment  is  not  a  bar,  and  either  party  to  a 
subsequent  suit  involving  the  same  question  may  demand 
that  both  present  and  prospective  damages  be  assessed, 
and  upon  proof  of  a  previous  partial  assessment  the  jury 
may  consider  that  fact  in  diminution  of  the  permanent 
damage.    Ibid, 

DATE  OF  SUMMONS,  593. 

DEALINGS  BETWEEN  MORTGAGOR  AND  MORTGAGEE, 

509. 

DEALINGS  WITH  AGENT,  948. 
DECEDENT'S  ESTATE,  518. 

Claims  against  : 

1.  Although  when  work  is  done  for  another  the  law  implies 

a  promise  to  pay  for  it,  such  presumption  may  be  rebutted 
by  the  relations  of  the  parties  implying  mutual  int-erde- 
pendence.     Callahan  v.  Woody  752. 

2.  The  law  does  not  regard  with  favor  claims  set  up,  after 

death,  against  the  decedent^s  estate  in  the  absence  of  any 
agreement  or  intention  between  the  parties  prior  to  the 
death.    Ihid, 
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DECLARATIONS  OF  CONSPIRATORS  : 

When  aconspiraoy  is  shown  to  have  existed,  the  declarations  of 
one  conspirator  are  evidence  against  the  others.  State  v. 
Mace,  1244. 

DEED  AS  EVIDENCE  : 

1.  Where  a  deed  is  offered  in  evidence  no  objection  lies  except 

to  the  regularity  of  the  probate  and  registration,  the  court 
having  the  power  always  to  reserve  the  questions  of  rele- 
vancy and  legal  effect  till  a  subsequent  stage  of  the  trial. 
Therefore  an  objection,  in  limine,  for  all  purposes  can- 
not be  sustained.    Eoerett  v.  Newton,  019. 

2.  Recitals  in  a  commissioner's  deed  that  the  sale  was  mad& 

under  a  judgment  of  the  court  are  prima  facie  evidence 
of  the  ''  binding  force  '^  and  validity  of  such  judgment,  a& 
against  all  persons  who  were  parties  to  such  judgment. 
This  by  virtue  of  The  Code,  Sees.  69,  70.     Ibid. 

Of  Trust  : 

Where  a  deed  of  trust  provided  that,  in  case  of  sale  thereun- 
der, the  trustee  should  receive  5^  commission  on  the  sale 
as  a  compensation  for  making  the  sale,  and  also  that,  if  the 
grantor  should  discharge  the  debt  before  the  sale,  the  land 
should  be  reconveved  to  him,  and  the  trustee  advertised 
the  sale,  but  before  sale  day  trustor,  with  the  knowledge 
and  consent  of  the  trustee,  paid  off  the  debt  and  interest 
and  the  expense  of  advertisement,  anddemanded.his  bond 
and  trust  deed  ;  Held,  that,  the  debt  having  been  paid,  the 
trustee  was  not  entitled  to  commissions.  Pass  v.  Brooks, 
397. 

Registration  of  : 

Under  the  provisions  of  **  Connor's  Act,"  (Ch.  147,  Acts  1885,) 
providing  that  no  conveyance  of  land  for  more  than  three 
years  shall  pass  title  to  any  property  as  against  the  credit- 
ors of  the  grantor  until  the  same  is  registered,  the  grantee 
in  a  deed  executed  by  the  grantor  and  deposited  with  the 
holder  of  a  mortgage  under  an  agreement  between  the  lat- 
ter and  the  grantee  that  it  should  not  be  registered  until 
the  payment  of  the  purchase  price,  took  subject  to  the  lien 
of  a  judgment  creditor  of  the  grantor,  whose  judgment 
was  rendered  and  docketed  between  execution  and  regis- 
tration of  the  deed.     Tarboro  v.  Micks,  162. 
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DEED,  To  Corporation  : 

A  deed  to  a  corporation  is  valid,  though  there  is  a  mistake  or 
omission  in  the  title,  if  it  can  be  shown  what  corporation 
was  intended.   Simmons  v.  Allison^  768. 

DEEDS  OF  CORPOR.VTIONS,  712. 

DEFECTIVE  CONSTRUCTION  OF  RAILROAD,  996. 

DEFECTIVE  STREETS,  663. 

DEFECTIVE  PRISONS,  450. 

DEFECT  OF  PARTIES  : 

1.  If  the  defect  of  parties  is  apparent  on  the  face  of  the  com- 

plaint objection  mast  be  taken  by  demurer ;  otherwise  by 
answer.    Slyer 8  v.  AUpaugh^  681. 

2.  Where  a  party  to  an  action  is  apprised  by  the  complaint,  or 

discovers  daring  the  trial  that  there  is  a  defect  of  parties, 
he  should  move  that  they  be  joined  but  will  not  be  permit- 
ted to  do  so  after  an  adverse  verdict.     Ibid, 

DEFICIENCY  IN  QUANTITY  OF  LAND  SOLD  : 

A  deed  stating  the  area  of  the  land  conveyed  to  be  so  many 
acres,  *'more  or  less/^  after  deducting  certain  excepted 
tracts,  the  number  of  acres  in  the  excepted  tracts  being 
definitely  and  positively  set  out,  is  prima  facie  evidence 
against  the  grantor  as  to  the  number  of  acres  contained  in 
such  excepted  tracts.     Currie  v.  Hawkins,  598. 

DENTIST  OR  DENTAL  SURGEON: 

A  dentist  or  dental  surgeon  is  not  a  **  physician  ^^  within  the 
meaning  of  Section  1117  of  The  Code^  and  hence  his  pre- 
scription for  liquor  for  the  toothache  does  not  justify  one 
in  selling  liquor  on  Sunday  on  such  prescription.     State  v. 
McMinn,  1259. 

DEPOSITION  : 

Where  it  appeared  that  a  party  to  an  action  who  objected  to 
a  deposition  on  the  ground  that  the  commission  was  not 
signed  by  the  clerk  and  attested  by  the  seal  of  the  coort, 
had  appeared  before  the  Commissioner  and  attended  the 
taking  of  the  deposition  in  response  to  notice  of  the  time 
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and  place  thereof ;  that  the  person  to  whom  the  commis- 
sion was  issued  was  a  Commissioner  of  Affidavits  for  North 
Carolina,  and  that  the  witness  was  duly  sworn  and  exam- 
ined before  him,  and  that  no  objection  was  entered  to  the 
taking  of  the  desposition  at  the  time  ;  Held^  that  such  gen- 
eral appearance  was  a  waiver  and  the  exclusion  of  deposi' 
tion  was  error.    Davison  v.  Land  Company^  368. 

DEPOSITIONS   IN  CRIMINAL  ACTIONS  : 

1.  Where  there  are  several  defendants   in  the   same  bill  of 

indictment,  it  is  not  necessary  to  notify  each  of  the  others 
of  the  taking  of  a  deposition  by  one  for  use  as  evidence  on 
his  behalf,  under  Laws  1891,  Ch.  553.    State  v.  Finley,  1161. 

2.  A  deposition  taken  under  Ch.  552,  Laws  1891,  is  competent  to 

be  read  in  favor  of  one  prisoner,  although  it  contains  tes- 
timony charging  his  co-defendant  with  committing  the 
crime.  When  so  read  it  is  the  duty  of  the  presiding  judge 
to  instruct  the  jury  that  they  are  not  to  consider  it  as  evi- 
dence against  the  co-defendant  thus  charged  with  the 
crime,  but  only  as  evidence  in  favor  of  the  prisoner  who 
offers  it.    1  hid, 

DEPOSITS  IN  BANK,  287,  311,  328. 

DEPOSITOR  IN  BANK,  548 : 

1.  A  single  depositor  may  maintain  an  action,  in  his  own  name 

against  the  directors  of  a  bank  for  the  loss  of  a  deposit 
resulting  from  their  fraud,  neglect  or  mismanagement. 
Tate,  Treasurer  v.  Bates,  287. 

2.  Bank  directors  who,  by  false  and  fraudulent  statements  to 

the  State  Treasurer  as  to  the  condition  of  the  bank,  in  order 
to  conceal  its  insolvency,  induce  him  not  only  to  make 
new  deposits  of  the  public  funds,  but  also  to  permit  a  part 
of  the  funds  deposited  by  his  predecessor  in  office  to  remain, 
are  liable  to  such  State  Treasurer  for  the  loss  of  any  part 
of  the  old  or  new  deposits.    Ibid, 

3.  In  an  action  against  the  directors  of  an  insolvent  bank  for  the 

loss  of  a  deposit  resulting  from  their  fraud,  neglect  or  mis- 
management, neither  the  bank  or  its  receiver  is  a  neces- 
sary party,  and  hence  it  is  not  necessary  for  the  complaint 
to  allege  that  the  bank  or  receiver  had  been  requested  and 
refused  to  bring  the  action.    1  bid. 
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4.  An  action  can  be  brc  ught  by  a  depositor  or  other  creditor,  and 

even  by  a  stockholder,  against  the  president  and  directors 
of  a  corporation  for  losses  resulting  from  their  fraad,  negli- 
gence or  mismanagement  without  having  first  applied  to 
the  corporation  or  its  receiver  to  bring  such  action  and 
being  refused.    Solomon  v.  Bates ^  311. 

5.  In  an  action  by  a  depositor  against  the  president  and  direct- 

ors of  an  insolvent  bank  to  recover  losses  resulting  from 
their  fraud,  negligence  or  mismanagement,  it  is  not  neces- 
sary to  allege  that  '^  when  the  plaintiff  deposited  his  money 
the  directors  knew  or  believed  he  would  not  get  it  back,  or 
^  intended  by  deceit  to  get  it  from  him  or  cause  him  to  lose 

it,^^  but  it  is  sufficient  to  allege  that  the  bank,  being  insolv- 
ent, the  defendants  caused  false  and  fraudulent  statement« 
of  the  condition  of  the  bank  to  be  published,  representing 
it  to  be  solvent  and  with  capital  stock  unimpaired,  and 
declaring  dividends  with  a  view  to  conceal  its  insolvent 
condition  and  procure  deposits,  and  that  the  plaintiff  was 
deceived  thereby  into  making  the  deposit  which  he  is  seek- 
ing to  recover.    1  bid. 

DEVASTAVIT,  440. 

DEVISE,  422  : 

1.  Where  a  father,  after  providing  by  devise  of  lands  in  fee  for 

several  children,  devised  other  lands  to  each  of  two  remain- 
ing children  in  consideration  of  which  they  were  to  have 
the  care  of  and  support  an  imbecile  brother  not  otherwise 
provided  for  in  the  will  ;  Held^  that  the  land  devised  to  the 
two  sons  was  charged  with  the  support  of  the  imbecile 
brother.     Outland  v.  Outland,  138. 

2.  In  such  case,  purchasers  of  the  lands  from  the  devisees  took 

the  same  subject  to  the  charge,  whether  they  had  actual 
notice  or  only  the  constructive  notice  of  the  will  under 
which  they  derive  title.    1  bid. 

3.  A  testator  devised  as  follows  :  "  I  give  to  my  beloved   wife 

*  *  *  all  my  property  of  every  description,  to  keep  and 
hold  together  for  her  use  and  the  use  of  my  children,  after 
my  just  debts  are  paid  ; "  Held,  that  the  widow  holds  the 
estate  during  her  life  as  trustee  for  her  own  use  and  the  use 
of  the  children,  and  has  no  power  to  sell  or  convey  any 
estate.     Crudup  v.  Holding,  222. 

DEVISE  m  TRUST,  575. 
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DIRECTORS  OF  BANKS.    (See  "  Bank  Directors.") 

DISCRETIONARY  GRANTING  OF  NEW  TRIAL,  104,  1066. 

DISCRETIONARY    POWER  OF    MAGISTRATE   TO    AMEND 
COMPLAINT  NOT  REVIEWABLE,  1262. 

DISCRETIONARY  POWER  OF  MUNICIPALITY  : 

An  injunction  will  not  lie  to  enjoin  the  enforcement  of  an  ordi- 
nance on  the  fifround  that  it  shows  an  abuse  by  the  munici- 
pality of  a  discretionary  power  with  which  it  is  vested. 
Rosenbaum  v.  City  of  Newbern^  83. 

DISCRETION  OF  CLERK  OF  SUPERIOR  COURT,  472. 

DISCRETION  OF  JUDGE,  590,  888  : 

The  matter  of  granting  or  refusing  a  continuance -of  a  cause 
for  trial  rests  in  the  discretion  of  the  trial  judge,  and  the 
exercise  of  such  discretion  is  not  reviewable  on  appeal  in 
the  absence  of  gross  abuse.     Wagon  Company  v.  Bostic^  758. 

DISCRETION  OF  JUDGE,  495,  840. 

The  admission  of  additional  testimony  aft«r  the  evidence  is 
closed  but  before  a  verdict  is  rendered,  like  a  motion  for  a 
new  trial  for  newly  discovered  evidence,  is  a  matter  of  unre- 
viewable discretion  in  the  judge  below.  State  v.  Jimmer- 
8on,  1173. 

DISINFECTION  OF  SECOND  HAND  CLOTHING.  (See  **  Sec- 
ond-Hand  Clothing.") 

DORMANT  PARTNER,  870, 

DISMISSAL  OF  APPEAL  : 

An  appeal  will  be  dismissed  for  failure  of  appellant  to  comply 
with  the  rule  of  Court  requiring  the  judgment  to  be  printed 
in  all  cases  except  pauper  appeals.  Thurber  v.  Loan  Asso- 
ciation, 129. 

DISMISSAL  OF  APPEAL,  395,  1204. 
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EQUITABLE  RELIEF,  826: 

A  complaint  is  not  demurrable  for  misjoinder  of  independent 
causes  of  action,  which  seeks  to  recover  dama^^es  for  pei^ 
sonal  injuries  and  also  to  set  aside  a  deed  as  fraudulent 
and  to  have  the  land  sold  to  pay  plaintiff^s  recovery. 
Benton  v.  Collins,  196. 

EQUITY  OF  REDEMPTION : 

1.  Purchaser  of,  not  entitled  to  notice  of  sale  under  power  where 

mortgage  simply  authorizes  sale  **  after  advertising." 
Mclver  v.  Smith,  73. 

2.  Purchaser  of,  becomes  liable  for  mortgage  debt  when.    Wood- 

cock V.  Bostic,  822. 

ERRORS,  Cured  by  Verdict,  1047. 

ESTATE : 

Where  an  estate  was  conveyed  to  P.  D.  **  for  and  during  her 
natural  life,  and  at  her  death  to  the  heirs  of  said  P.  D., 
which  may  be  begotten  on  the  body  of  said  P.  D.,  by  her 
present  husband,  L.  W.  D.,  to  them  the  heirs  of  the  said 
P.  D.  and  L.  W.  D.,  their  heirs  and  assigns;'^  Held^  that 
the  qualifying  words  '^by  the  present  husband,  the  said  L. 
W.  D.,  &c.,  &c.,''  confined  the  remainder  to  the  children 
of  P.  D.  and  L.  W.  D.,  and  took  the  case  out  of  the  general 
rule  of  descent  according  to  Shelley's  Case.  Dawson  v. 
Quinnerly,  188. 

ESTOPPEL,  583  : 

1.  A  judgment  void  for  want  of  jurisdiction  of  the  subject  mat. 

ter  cannot  conclude  any  person,  whether  a  party  or 
stranger  to  the  proceeding,  and  may  be  attacked  collater- 
ally.   Springer  V,  Shavender,  33. 

2.  Where  administration  was  granted  upon  the  estate  of  a  living 

man,  supposed  to  be  dead,  and  a  decree  for  the  sale  of  the 
supposed  decedent^s  land  was  made  in  a  proceeding  to 
which  all  the  children  and  heirs-at-law  were  made  parties, 
and  the  death  of  the  supposed  decedent  was  alleged  and 
admitted  in  the  pleadings  ;  Held,  that  the  decree  was  void 
for  want  of  jurisdiction  as  against  both  the  supposed  dece- 
dent and  his  heirs  who  were  made  parties  to  the  proceed- 
ing, and  the  latter  are  not  estopped  from  attacking  the 
decree  in  a  collateral  proceeding.    Ibid. 
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3.  Where  a  married  woman,  not  a  free  trader,  contributed 

largely  to  the  capital  of  a  firm,  and  was  dealt  with  by  the 
partners  as  a  copartner,  they  are  estopped  from  setting 
up  that,  being  a  married  woman,  and  not  a  free  trader, 
she  was  incapable  of  contracting  as  a  partner,  in  order  to 
assert  a  right  to  exemptions  in  partnership  property  with- 
out her  consent.    Richardson  v.  Redd,  677. 

4.  The  judgment  in  a  special  proceeding  for  the  allotment  of 

dower  to  a  widow  was  intended  by  the  Statutes  (Section 
278,  2111  and  2112  of  The  Code)  to  be  and  is  conclusive  upon 
the  heirs,  devisees  or  other  claimants  who  may  be  made 
parties,  as  to  the  title  of  the  husband  and  the  rights  of  the 
widow.    Boyd  v.  Redd,  680, 

5.  Estoppels  being  mutual,  a  judgment  allotting  dower  to  a 

widow  in  all  the  lands  of  which  her  husband  died  seized  in 
a  proceeding  to  which  the  heirs  and  devisees  of  her  hus- 
band were  parties,  will  estop  the  widow  from  afterwards 
maintaining  an  action  to  subject  a  portion  of  the  lands  to 
a  parol  trust,  on  the  ground  that  her  husband  purchased 
such  lands  with  money  belonging  to  her.    Ibid. 

5.  The  rule  that  a  tenant  is  estopped  to  deny  the  title  of  his 
landlord  is  honorable  alike  for  its  antiquity  and  its  useful- 
ness. It  is  one  of  the  most  valuable  rules  of  practice  and 
evidence.  To  hold  that  it  does  not  apply  when  sole  seizin 
is  pleaded  in  a  proceeding  for  partition  would  be  to  destroy 
all  reasoniug  by  analogy  and  the  logic  of  the  law.  Alex- 
ander V.  Gibbon,  796. 

7.  The  rule  of  estoppel  based  upon  a  common  source  of  title — 

that  where  both  sides  in  an  action  of  ejectment  claim  under 
A.  both  are  estopped  to  deny  his  title — is  not  simply  an 
arbitrary  fiction  of  the  law.  It  is  based  on  reasoning  and 
logical  deduction.     Ibid. 

8.  Where  one  pays  for  a  part  of  a  certain  property  purchased 

for  him  by  one  who  claimed  and  represented  himself  to  be 
the  agent  of  such  purchaser,  he  ratifies  the  contract  of 
purchase  and  will  not  be  heard  to  deny  the  agency.  Will- 
iams V.  Lumber  Company,  928. 

ESTOPPEL,  By  Judgment,  996. 

EVICTION,  Summary,  of  Hotel  Guests,  Theater-goers,  &c.,  457. 
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EVIDENCE,  191,  780,  976,  1182 : 

1.  In  an  action  against  a  inanicipality  for  damages  for  the 

appropriation  of  plaintiflT^s  land  for  a  street,  the  defendant 
denied  plaintiff^s  title  ;  ffeldy  that  the  burden  of  proving' 
his  ownership  is  apon  the  plaintiff.  Fuller  v.  Elizabeth 
City,  25. 

2.  The  mere  fact  that  a  person  claims  land,  offers  it  for  sale 

and  lists  it  for  taxes,  is  not  evidence  to  show  title.     Ibid. 

3.  To  bring  a  case  of  unlawful  marriage  within  the  proviso  to 

section  1810  of  The  Code,  which  prevents  the  courts  from 
declaring  a  marriage  void,  (except  for  bigamy,  &c.,)  it 
must  be  shown  not  only  that  one  of  the  parties  is  dead, 
but  that  cohabitation  and  the  birth  of  issue  followed  the 
unlawful  marriage.     Ward  v.  Bailey,  55. 

4.  While  a  contemporaneous  parol  agreement  that  a  certain 

debt  secured  by  a  written  lease  should  be  indulged,  and 
that  otherwise  the  lease  should  be  void  might  be  a  defense 
to  an  independent  action  to  collect  the  debt,  evidence  of 
such  agreement  is  inadmissible  to  avoid  the  lease,  there 
being  no  allegation  that  such  stipulation  was  omitted  by 
fraud,  mutual  mistake  or  accident.     Taylor  v.  Hunt,  168. 

6.  Where  in  the  trial  of  an  action  on  notes  to  which  the  Stat- 
ute of  Limitations  was  pleaded,  and  in  which  theissne  was 
whether  there  had  been  a  payment  continuing  the  notes 
in  force,  it  appeared  that  the  plaintiff  got  a  quart  of 
brandy  from  the  debtor,  who  told  her  to  '*  let  it  go  on  the 
notes,'^  and  the  plaintiff,  valuing  the  brandy  at  75  cents, 
applied  it  as  a  credit  on  three  notes,  25  cents  on  each 
note ;  Held,  that  it  was  proper  to  refuse  to  instruct  the 
jury  that,  unless  they  found  that  the  debtor  authorized 
plaintiff  to  estimate  the  value  and  to  divide  it  into  three 
parts  for  credit  on  the  three  notes,  they  should  return  a 
verdict  for  the  defendant.  In  such  case  it  was  the  pay- 
ment and  not  the  amount  thereof  that  revived  the  debt, 
and  being  a  payment,  and  defendant  not  having  directed 
how  it  should  be  applied,  the  plaintiff  had  the  right  to 
make  the  application  and  to  divide  it  by  crediting  a  part 
on  each  note.     Young  v.  Alford,  215. 

6.  Where  there  is  any  evidence  at  all,  however  slight,  of  a 
material  fact,  it  is  the  better  and  safer  rule  to  submit  the 
issue  to  a  jury,  and  a  verdictfrendered  thereon  will  not  be 
disturbed.    I  hid. 
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7.  An  unregistered,  undated  and  unwitneBsed  endorsement  on 

a  bond  for  title,  purporting  to  assign  the  obligee^s  interest 
in  the  land  referred  to  in  the  bond  to  another,' is  inadmis- 
sible in  evidence  without  proof  of  its  execution.  8?Mffer 
V.  Bledsoe,  279. 

8.  In  the  trial  of  an  issue  as  to  whether  a  feme  defendant  had 

maintained  adverse  possession  of  land  alleged  to  have  been 
conveyed  to  her  by  her  husband  ( her  co-defendant  and  the 
defendant  in  the  execution  under  which  plaintiff  claimed 
the  land),  evidence  of  the  husband^s  solvency  prior  to  and 
at  the  time  of  such  alleged  conveyance  was  inadmissible. 
IMd, 

9.  When  a  personal  representative  **  opens  the  door  ^*  by  testi- 

fying to  a  transaction,  &c.,  it  is  not  his  province,  but  that 
of  the  court,  to  decide  what  testimony  of  the  adverse 
party  may  come  in.     Cheatham  v.  Bohbitt,  343. 

10.  In  an  action  by  an  administrator  for  the  price  of  goods 
•alleged  to  have  been  fcold  and  delivered  by  his  intestate  to 

defendant,  the  plaintiff  may  testify  to  the  delivery  of  the 
goods  to  defendant  and  not  thereby  '*  open  the  door,^^ 
because  the  delivery  is  an  independent  fact.  But,  a  pur- 
chase being  the  result  of  negotiations  between  the  parties, 
if  plaintiff  testify  that  6etenda,nt  purchased  the  goodsfrom 
his  intestate  he  thereby  makes  it  competent  for  defendant 
to  testify  to  conversations  and  transactions  between  him- 
self and  plaintiff^s  intestate  which  negative  a  sale  and  pur- 
chase, but  tend  to  establish  a  bailment  with  intent  to 
defraud  the  creditors  of  the  alleged  vendor.    Ibid. 

11.  In  the  trial  of  an  issue  as  to  whether  a  grantor  at  the  time 
of  executing  a  deed  was  of  sound  mind  and  disposing  mem- 
ory, it  was  error  to  charge  that  **  if  the  jury  believe  that  the 
g^rantor  was  64  years  of  age,  was  suffering  from  physical 
disease,  which  had  developed  four  years  previous  thereto, 
which  had  grown  in  strength  and  virulence  up  to  the 
time  of  the  execution  of  the  deed,  and  from  the  effect  of 
which  he  died  three  months  thereafter,  and  that  his  old 
age  and  physical  infirmity  had  weakened  his  mind  ;  then 
the  deed  being  a  bounty  and  made  without  consideration* 
there  arises  the  piesumptiou  of  law  that  he  was  incompe* 
tent  to  execute  the  deed,  and  the  burden  is  upon  the 

•    defendant  (grantee)  to  satisfy  the  jury  that  he  was  com- 
petent."    Williams  v.   Haid,  481. 
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DEED,  To  Corporation  : 

A  deed  to  a  corporation  is  valid,  though  there  is  a  mistake  or 
omission  in  the  title,  if  it  can  be  shown  what  corporation 
was  intended.   Simmons  v.  Allison,  763. 

DEEDS  OF  C0RP0R.VTI0'nS,  712. 

DEFECTIVE  CONSTRUCTION  OF  RAILROAD,  996. 

DEFECTIVE  STREETS,  662. 

DEFECTIVE  PRISONS,  450. 

DEFECT  OF  PARTIES  : 

1.  If  the  defect  of  parties  is  apparent  on  the  face  of  the  com- 

plaint objection  must  be  taken  by  demurer;  otherwise  by 
answer.    8tyers  v.  Alspaugh,  681. 

2.  Where  a  party  to  an  action  is  apprised  by  the  complaint,  or 

discovers  during  the  trial  that  there  is  a  defect  of  parties, 
he  should  move  that  they  be  joined  but  will  not  be  permit- 
ted to  do  so  after  an  adverse  verdict.     Ibid. 

DEFICIENCY  IN  QUANTITY  OF  LAND  SOLD  : 

A  deed  stating  the  area  of  the  land  conveyed  to  be  so  many 
acres,  *'more  or  less/'  after  deducting  certain  except-ed 
tracts,  the  number  of  acres  in  the  excepted  tracts  being 
definitely  and  positively  set  out,  is  prima  facie  evidence 
against  the  grantor  as  to  the  number  of  acres  contained  in 
such  excepted  tracts.     Currie  v.  Hawkins^  598. 

DENTIST  OR  DENTAL  SURGEON  : 

A  dentist  or  dental  surgeon  is  not  a  *'  physician  ^^  within  the 
meaning  of  Section  1117  of  The  Code,  and  hence  his  pre- 
scription for  liquor  for  the  toothache  does  not  justify  one 
in  selling  liquor  on  Sunday  on  such  prescription.     State  v. 
McMinn,  1259. 

DEPOSITION  : 

Where  it  appeared  that  a  party  to  an  action  who  objected  to 
a  deposition  on  the  ground  that  the  commission  was  not 
signed  by  the  clerk  and  attested  by  the  seal  of  the  court, 
had  appeared  before  the  Commissioner  and  attended  the 
taking  of  the  deposition  in  response  to  notice  of  the  time 
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and  place  thereof ;  that  the  person  to  whom  the  commis- 
sion  was  issued  was  a  Commissioner  of  Affidavits  for  North 
Carolina,  and  that  the  witness  was  duly  sworn  and  exam- 
ined before  him,  and  that  no  objection  was  entered  to  the 
taking  of  the  desposition  at  the  time  ;  Held^  that  such  gen- 
eral appearance  was  a  waiver  and  the  exclusion  of  deposi' 
tion  was  error.    Davison  v.  Land  Company,  368. 

DEPOSITIONS   IN  CRIMINAL  ACTIONS  : 

1.  Where  there  are  several  defendants   in   the   same   bill  of 

indictment,  it  is  not  necessary  to  notify  each  of  the  others 
of  the  taking  of  a  deposition  by  one  for  use  as  evidence  on 
his  behalf,  under  Laws  1891,  Ch.  552.    State  v.  Finley,  1161. 

2.  A  deposition  taken  under  Ch.  552,  Laws  1891,  is  competent  to 

be  read  in  favor  of  one  prisoner,  although  it  contains  tes- 
timony charging  his  co-defendant  with  committing  the 
crime.  When  so  read  it  is  the  duty  of  the  presiding  judge 
to  instruct  the  jury  that  they  are  not  to  consider  it  as  evi- 
dence against  the  co-defendant  thus  charged  with  the 
crime,  but  only  as  evidence  in  favor  of  the  prisoner  who 
offers  it.    1  hid. 

DEPOSITS  IN  BANK,  287,  311,  823. 

DEPOSITOR  IN  BANK,  548: 

1.  A  single  depositor  may  maintain  an  action,  in  his  own  name 

against  the  directors  of  a  bank  for  the  loss  of  a  deposit 
resulting  from  their  fraud,  neglect  or  mismanagement. 
Tate,  Treasurer  v.  Bates,  287. 

2.  Bank  directors  who,  by  false  and  fraudulent  statements  to 

the  State  Treasurer  as  to  the  condition  of  the  bank,  in  order 
to  conceal  its  insolvency,  induce  him  not  only  to  make 
new  deposits  of  the  public  funds,  but  also  to  permit  a  part 
of  the  funds  deposited  by  his  predecessor  in  office  to  remain, 
are  liable  to  such  State  Treasurer  for  the  loss  of  any  part 
of  the  old  or  new  deposits.    Ibid. 

3.  In  an  action  against  the  directors  of  an  insolvent  bank  for  the 

loss  of  a  deposit  resulting  from  their  fraud,  neglect  or  mis- 
management, neither  the  bank  or  its  receiver  is  a  neces- 
sary party,  and  hence  it  is  not  necessary  for  the  complaint 
to  allege  that  the  bank  or  receiver  had  been  requested  and 
refused  to  bring  the  action.    I  bid. 
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19.  While  a  Bummons  is  presumed  to  bear  the  true  date  of  ita 
issue,  it  is  competeut  to  show  that  it  was  not  in  fact  then 
issued.     Cur  He  v.  Hawkins^  593. 

18.  Parol  evidence  will  not  be  admitted  to  prove  a  contract 
entirely  different  from  that  embraced  in  a  writing,  except 
for  fraud,  mutual  mistake,  &c.    Bellinger  v.  Qillespie,  737. 

14.  The  negligence  of  a  party  to  a  written  contract  in  volun- 

tarily signing,  without  reading,  a  contract,  no  deceit  or 
fraud  being  shown,  will  not  permit  him  to  contradict  its 
terms  by  parol  evidence.    Ibid. 

15.  The  unregistered  allotment  of  a  homestead  is  competent 
evidence  unless  objected  to  in  apt  time.  Oudger  v.  Pen- 
land,  832. 

16.  In  the  trial  of  an  action  to  recover  land  purchased  at  eie- 
cution  sale,  evidence  is  not  admissible  to  attack  the  return 
of  the  homestead  appraisers  w^hich,  on  its  face,  appears 
sufficient.    I  bid, 

17.  Inasmuch  as  the  certified  copy  of  the  record  of  any  instru- 
ment required  to  be  registered  is  admissible  as  full  and 
sufficient  evidence  of  such  instrument,  {The  Code^  Section 
1251,)  and  as  the  register  of  deeds  is  required  to  register 
and  keep  the  bond  of  the  superior  court  clerk,  a  duly  cer- 
tified copy  of  the  record  of  such  bond  is  competent  evi- 
dence of  its  i)ro visions.     Battle  v.  Baird,  854. 

18.  Where  a  deed  is  offered  in  evidence  no  objection  lies  except 
to  the  regularity  of  the  probate  and  registration,  the  court 
having  the  power  always  to  reserve  the  questions  of  rele- 
vancy and  legal  effect  till  a  subsequent  stage  of  the  trial. 
Therefore  an  objection,  t'w  limine,  for  all  purposes  cannot 
be  sustained.     Everett  v.  Newton,  919. 

19.  Recitals  in  a  commissioner's  deed  that  the  sale  was  made 
under  a  judgment  of  the  court  are  prima  facie  evidence  of 
the  *' binding  force"  and  validity  of  such  judgment,  as 
against  all  persons  who  were  parties  to  such  judgment. 
This  by  virtue  of  The  Code,  Sees.  69,  70.     Ibid, 

20.  When  a  wounded  person  has  been  told  by  a  physician  that 
his  injury  is  fatal,  and  states  himself  that  the  wound  will 
produce  death,  his  dying  declarations  are  properly  reoeived 
in  evidence.     State  v.  Finley,  1161. 
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21.  A  witness  who  proposes  to  testify  as  to  dying  declarations 
can  refresh  his  memory  by  looking  at  a  deposition  of 
deceased,  taken  in  his  presence,  although  such  depoiution 
is  not  competent  as  evidence  in  chief.  It  is  not  essential 
in  cases  of  this  kind  that  the  witness  should  himself  have 
written  the  matter  from  which  he  is  to  refresh  his  mem- 
ory,   1  bid. 

22.  The  exclamation  of  one  who  is  killed,  made  simultaneously 
with  the  infliction  of  a  mortal  wound  and  immediately 
preceding  his  death,  in  the  presence  of  his  slayers,  is 
competent  evidence,  both  as  dying  declarations  and  as 
statements  made  in  the  presence  of  accused.  State  v.  Mace^ 
1244. 

28.  When  a  conspiracy  is  shown  to  have  existed,  the  declara- 
tions of  one  conspirator  are  evidence  against  the  others. 
Ibid, 

24.  While  it  is  a  general  rule  that  when  a  prisoner  is  on  trial 
for  one  crime  evidence  of  his  commission  of  other  crimes 
w^ill  not  be  admitted,  still  other  criminal  acts  may  be 
proved  if  they  are  connected  with  the  one  charged.    Ibid. 

26.  The  rejection  of  evidence  of  slight  importance,  and  which 
is  only  cumulative,  is  not  good  ground  for  a  venire  de  novo. 
Ibid. 

26.  Where  evidence  is  admitted  improperly,  but  the  defendant 
afterwards  admits  on  the  trial  the  very  fact  which  such 
evidence  tended  to  prove,  the  error  becomes  harmless  and 
a  venire  de  itovo  will  not  be  ordered.    Ibid. 

27.  While  a  party  cannot  discredit  his  own  witness,  still  he 
can  show  the  facts  to  be  different  from  those  testified  to  by 
such  witness.    Ibid. 

28.  When  a  prosecutor  or  defendant  in  a  criminal  action  goes 
upon  the  stand  as  a  vntness^  he  becomes  just  as  any  other 
witness,  and  his  general  character  can  be  proven,  not  only 
as  it  was  before  a  charge  affecting  it  was  made,  but  as  it  is 
at  the  date  he  goes  upon  the  stand.  State  v.  Spurting, 
1250.  ' 

29.  It  is  a  rule  of  evidence,  subject  to  but  few  exceptions,  that 
evidence  of  a  distinct  substantive  offense  cannot  be  admit- 
ted in  support  of  another  off-ence.     State  v.  Frazier,  1257. 
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30.  In  the  trial  of  an  indictment  fpr  larceny  of  money  given  to 
the  prosecutrix  by  defendant,  it  was  error  to  admit  evi- 
dence that  defendant  had  seduced  her  under  a  promise  of 
marriafire,  such  evidence  not  showing:  that  defendant  had 
been  compelled  to  give  her  the  money  on  account  of  the 
seduction,  or  that  he  gave  it  to  her  grudgingly  or  unwill  - 
ingly.  Nor  in  such  case  was  evidence  admissible  as  to 
defendant's  inability  (he  being  a  married  man)  to  make 
good  his  promise  of  marriage. 

81.  On  the  trial  of  an  indictment  for  assault  with  a  deadly 
weapon,  the  testimony  of  a  physician  as  to  the  nature 
and  extent  of  the  wounds  inflicted  is  admissible  to  corrob- 
orate the  testimony  of  the  prosecutor  that  defendant  had 
assaulted  and  wounded  him  with  a  deadly  weapon.  SUUe 
V,  Haynie^  1265. 

EVIDENCE,  Demurrer  to  in  the  Supreme  Court,  1131. 

EXCEPTION  IN  DEED  : 

A  deed  stating  the  area  of  the  land  conveyed  to  be  so  many 
acres,  ''more  or  less,''  after  deducting  certain  excepted 
tracts,  the  number  of  acres  in  the  excepted  tracts  being 
deflnitely  and  positively  set  out,  is  prima  facie  evidence 
against  the  grantor  as  to  the  number  of  acres  contained  in 
such  excepted  tracts.     Currie  v.  Hawkins,  593. 

EXCEPTIONS  TO  JUDGE'S  CHARGE,  700  : 

1.  '*  Broadside  "  exceptions  to  the  judge's  charge  and  the  judg- 

ment as  rendered  will  not  be  considered.    Barcello  v.  Hap- 
good,  712. 

2.  ''  Broadside  "  exceptions  to  the  charge  of  the  trial  judge  will 

not  be  considered  on  appeal.    SUite  v.  Downs,  1242. 

To  Referrees  Report : 

Although,  in  case  of  a  compulsory  reference,  a  party  may,  in 
apt  time,  reserve  his  constitutional  right  to  a  trial  by  jury, 
at  every  stage  of  the  proceeding,  yet  he  may  waive  it  by- 
fail  ing  to  set  forth  in  his  exceptions  to  the  referee's  report 
a  specific  demand  for  the  trial  of  the  precise  issue  of  fact 
raised  by  the  pleadings  and  passed  upon  by  the  referee  in 
the  flnding  excepted  to.     Driller  Company  v.  Worth,  746. 

EXECUTION  SALE: 

1.  The  requirement  of  Sections  456  and  457  of  2'he  Code,  that 
notice  of  the  sale  under  execution  must  be  published  four 
weeks  and  a  copy  of  the  advertisement  must  be  served  on 
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the  judgoient  debtor  ten  days  before  the  sale  la  only  direct- 
ory, and  if  the  return  of  the  sheriff  shows  that  he  duly 
advertised  the  sale  and  gave  the  notice  to  the  debtor,  the 
purchaser  will  acquire  title  under  the  sheriff ^s  deed.  STuxf- 
fer  V.  Bledsoe,  279. 

2.  The  holder  of  a  senior  judgment  has  no  power  to  forbid  a 

sale  of  land  under  an  execution  on  a  junior  judgment. 
Bernhardt  v.  Brown^  700. 

3.  The  purchaser  of  land  at  an  execution  sale  under  a  junior 

judgment  gets  the  title  of  the  defendant,  subject  only  to 
the  incumbrance  of  the  senior  judgments ;  if  executions 
on  the  senior  judgments  are  in  the  hands  of  the  sheriff  at 
the  time  of  the  sale  advertised  under  the  junior  judgment, 
the  purchaser  will  get  a  full  title  to  defendant's  interest, 
and  the  lien  of  the  senior  judgments  is  transferred  to  the 
proceeds  of  sale.    Ibid, 

4.  In  the  trial  of  an  action  to  recover  land  purchased  at  execu- 

tion sale,  evidence  is  not  admissible  to  attack  the  return 
of  the  homestead  appraisers  which,  on  its  face,  appears  suf- 
ficient.    Gudger  v.  Fenland,  832. 

Proceeds,  How  Applied,  968. 

EXECUTOR  DE  SON  TORT,  440. 

EXEMPTION,  Rights  of  Partner,  677. 

EXCESSIVE  PUNISHMENT  : 

1.  Where  one  was  indicted  for  simple  assault  and  battery  upon 

one  who,  at  some  time  previous,  had  been  appointed  a  spe- 
cial policeman,  and  was  acting  as  such  at  the  time  of  the 
assault,  but  there  was  no  evidence  to  show  that  there  were 

« 

any  unusual  circumstances  requiring  his  appointment,  the 
infliction  of  a  punishment  of  six  months^  imprisonment  in 
the  county  jail  was  excessive  and  unwarranted,  the  assault 
being  a  simple  one  and  not  the  aggravated  offense  of  resist- 
ance to  a  public  offlcer.     State  v.  Holmes,  1201. 

2,  Under  Acts  1887,  Ch.  355,  giving  permission  to  work  convicts 

on  the  public  roads,  a  sentence  of  imprisonment  for  two 
yeare  in  jail,  with  leave  to  be  worked  on  the  public  roads, 
is  not  an  excessive  punishment  on  conviction  for  an  aggra- 
vated assault  with  a  deadly. weapon.   State  v.  Haynie,  1265. 

EXCUSABLE  NEGLECT,  What  is  Not,  835. 
FAILURE  OF  PROOF,  580. 
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FATHER  AND  SON,  Dealings  Between  : 

1.  Whenever  the  fraudulent  character  of  a  deed  depends  upon 

a  variety  of  facts  and  circumstances  connected  with  the 
transaction,  involvlngthe  motive  and  intent  of  the  parties, 
the  general  question  of  fraud  must  be  left  to  the  jury  with 
instructions  as  to  what  constitutes  fraud  in  law.  ffinton 
V.  Oreenleaf,  7. 

2.  A  father  purchased  property  belonging  to  his  son  at  a  mort- 

gage sale  and  left  it  in  the  possession  of  the  son,  who  sub- 
sequently mortgaged  it  to  plaintiff,  who  brought  an  action 
to  recover  the  same,  in  which  the  father  interpleaded; 
Held^th&t  there  was  no  presumption  of  fraud  requiring  the 
father  to  show  by  a  preponderanee  of  evidence  that  the 

transaction  between  himself  and  son  was  bonajide.     Ibid, 

» 

FELLOW  SERVANT  : 

Carpenters  employed  by  a  master  to  inspect  and  repair,  if  nec- 
essary, a  platform  used  by  an  employee  in  loading  and 
unloading  lumber,  are  not  fellow  servants  of  the  employee. 
Chesson  v.  Lumber  Company,  59. 

FEME  COVERT : 

1.  Where  a  married  woman  acquires  the  title  to  land  before  or 

after  marriage,  without  any  qualification  or  restrictioo 
upon  her  right  of  alienation,  she  can  dispose  of  it  during 
her  lifetime  only  in  the  way  pointed  out  in  the  Constitu- 
tion (Art.  X.,  Sec.  6).     Kirby  v.  Boyette,  244. 

2.  The  words '*  for  the  sole  and  separate  use,-' or  equivalent 

language,  qualifying  the  estate  of  a  trustee  for  a  married 
woman,  must  be  construed  as  manifesting  the  intent  on  the' 
part  of  the  grantor  to  limit  her  right  of  alienation  to  the 
mode  and  manner  expressly  provided  in  the  instrument  by 
which  the  estate  is  created.     Ibid, 

Contract  of : 

Where  a  married  woman  domiciled  in  this  State  makes  a  con- 
tract solvable  in  another  state,  her  liability  thereon  can  be 
enforced  in  our  Courts  only  in  the  same  cases  in  which  it 
could  be  enforced  if  the  contract  was  solvable  in  this  State. 
{Armatrong  v.  BesU  112  N.  C,  59,  approved.)  Bank  v. 
HowelU  271. 

FENCES,  Indictment  for  Removing,  1240. 
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FINDINGS  OP  PACT : 

1.  This  Court  cannot  review  the  findings  of  fact  by  the  supe- 

rior court  on  matters  of  costs,  on  appeal  by  a  prosecutor 
from  a  judgment  of  a  justice  of  the  peace  taxing  him  with 
the  costs  of  a  warrant.    State  v.  Taylor^  1262. 

2.  This  Court  cannot  review  the  findings  of  fact  upon  which 

the  judgment  of  the  superior  court  is  b€u*ed,  and  where^ 
on  appeal,  such  facts  are  not  set  out  in  the  transcript  it 
will  be  assumed  that  the  judgment  was  ii;  accordance  with 
the  facts  found  and  the  judgment  will  be  arfflmed.    Ibid. 

By  Judge : 

Under  Section  1291,  The  Code^  an  order  allowing  alimony  is 
erroneous  if  made  without  a  finding  of  the  facts  by  th& 
judge.    Moody  v.  Moody,  026. 

FORECLOSURE,  Practice  in  : 

It  is  irregular  practice  to  provide,  in  a  decree  of  foreclosure, 
for  the  compensation  of  the  commissioner  appointed  to  sell 
in  advance  of  his  services,  and  also  to  direct  him  how  to 
apply  the  proceeds.  This  should  be  done  by  the  court 
after  the  report  and  confirmation  of  the  sale.  McQueen  v. 
Smith,  569. 

FORESTALLING  : 

Where  a  vendor  in  a  contract  to  convey  land  has  only  a  defect- 
ive title,  and  his  vendee  buys  up  the  outstanding  claims  for 
the  purpose  of  forestalling  such  vendor  and  preventing  his 
complying  with  his  contract,  such  vendee  can  only  recover 
what  he  actually  paid  for  the  outstanding  claims.  Bar- 
cello  V.  Hap  good,  712. 

FRAUD : 

1.  Whenever  the  fraudulent  character  of  a  deed  depends  upon 

a  variety  of  facts  and  circumstances  connected  with  the 
transaction,  involving  the  motive  and  intent  of  the  parties, 
the  general  question  of  fraud  must  be  left  to  the  jury  with 
instructions  as  to  what  constitutes  fraud  in  law.  Hinton 
V.  Qreenleaf,  7. 

2.  A  father  purchased  property  belonging  to  his  son  at  a  mort- 

gage sale  and  left  it  in  the  possession  of  the  son,  who  subse- 
quently mortgaged  it  to  plaintiff,  who  brought  an  action 
to  recover  the  same,  in  which  the  father  interpleaded  ; 
Held,  that  there  was  no  presumption  of  fraud  requiring* 
the  father  to  show  by  a  preponderance  of  evidence  that  the 
transaction  between  himself  and  sou  was  bona  fide.    Ibid. 
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FRAUD  AND  UNDUE  INFLUENCE,  509. 

FRAUDULENT  CONTRACT  : 

1.  It  is  not'  fraudulent  to   buy  property  throu^srh  an  agent 

secretly — that  is,  to  haye  the  agent  take  the  title  in  his 
own  name  and  fail  to  disclose  to  the  vendor  that  the  pur- 
chase is  made  for  another.    Cowan  v.  Fairbrother,  406. 

2.  A  vendor  who  seeks  the  aid  of  a  court  of  equity  to  set  aside 

a  contract  of  sale,  on  the  ground  of  alleged  fraud,  mast 
offer  to  return  the  price  received  for  the  property.  He 
must  offer  to  pla<^e  the  vendee  in  statu  quo.    Ibid. 

FRAUDULENT  CONVEYANCE  : 

1.  A  sale  or  mortgage  of  property  for  a  valuable  consideration 

will  be  upheld  as  valid,  though  intended  by  the  grantor  to 
defraud  his  creditors,  provided  it  is  not  shown  that .  the 
purchaser  or  mortgagee  participated  in  or  had  notice  of  the 
fraudulent  purpose,  or  of  such  facts  as  would  put  a  pru- 
dent man  upon  enquiry  that  would  lead  to  a  discovery 
of  thee  ovinous  purpose.     Wolf  v.  Arthur,  890. 

2.  Fraud  in  law  does  not  always  necessarily  involve  a  corrupt 

or  dishonorable  intent  on  the  part  of  the  person  to  whom 
it  is  imputed ;  and  knowledge  of  the  seller^s  fraudulent 
purpose  may  vitiate  a  sale,  though  the  intent  of  the  pur- 
chaser was  to  secure  an  honest  debt  due  to  himself.     Ihid. 

3.  Where,  in  the  trial  of  an  action  to  set  aside  a  transfer  of 

property  as  fraudulent,  the  testimony  tended  to  excite  sus- 
picion and  to  show  certain  badges  of  fraud,  challenging 
inquiry,  though  not  raising  an  actual  presumption  of  the 
fraudulent  intent,  it  was  proper  for  the  trial  judge  to  men> 
tion  the  circumstances  and  to  instruct  the  jury  that  they 
might  consider  such  circumstances,  in  connection  with  all 
other  circumstances,  as  bearing  upon  the  question  of 
intent.    Ibid. 

FRAUDS,  Statute  of,  928. 

FRAUDULENT    CONVEYANCE   OF   REAL  ESTATE   JUSTI- 
FIES  ARREST   UNDER  SECTION  291   (5)   OF  THE  CODE. 

Fertilizer  Company  v.  Liitle,  808. 

FRAUDULENT  STATEMENTS   OF  CONDITION    OF   BANK, 
287,  311,  823. 


INDEX.  1341 


FREEDOM  OF  THE  PRESS  : 

1.'  A  contract  whereby  the  editor  and  owner  of  a  newspaper 
sold  his  printing  outfit  and  newspaper  to  another,  and 
covenanted  not  to  edit,  print,  conduct,  or  be  in  any  manner 
connected  with  a  newspaper  to  be  published  in  this  State 
within  a  specified  period,  is  not  invalid  as  being  unduly  in 
restraint  of  trade  or  in  violation  of  the  constitutional  guar- 
anty of  freedom  of  the  press.    Cowan  v.  FairbrotJier,  406. 

2.  The  freedom  of  the  press  guaranteed  by  the  Constitution, 
Art.  I,  Sec.  20,  exempts  from  censorship  and  secures  against 
laws  ena<;ted  by  the  legislative  department  of  the  govern- 
ment, and  measures  resorted  to  by  either  of  the  other 
branches  of  government,  for  stifling  just  criticism  or  muz- 
zling public  opinion.  This  provision  of  the  Constitution 
has  never  been  held  to  be  a  restriction  upon  the  right  to 
sell  anything  of  value,  that  is  the  creature  of  one's  brain, 
provided  society  would  not  suffer  by  the  transaction.    Ibid, 

FREE  TRADER : 

1.  There  is  no  constitutional  inhibition  on  the  power  of  the 

Legislature  to  declare  where  and  how  the  wife  may  become 
a  free  trader,  Section  6  of  Article  10  being  intended  to  pro- 
tect instead  of  disabling  her.    Hall  v.  Walker,  377. 

2.  Section  1832  of  The  Code,   which  provides  that  a  woman 

whose  husband  shall  abandon  her  or  maliciously  turn  her 
out  of  doors,  shall  be  deemed  a  free  trader  so  far  as  to  be 
competent  to  contract,  &c.,  and  to  convey  her  personal  and 
real  estate  without  the  assent  of  her  husband,  is  not  uncon- 
stitutional .    /  bid, 

FRIVOLOUS  ANSWER,  842. 

FUGITIVE  FROM  JUSTICE  : 

Does  not  lose  right  to  homestead  if  he  ha.B  animum  revertendi, 
Chitty  V.  Chitty,  647. 

GAMBLING  CONTRACTS,  890. 

GOVERNOR,  as  Commander-in-Chief  of  Militia  : 

1.  Under  the  Constitution  of  this  State,  Art.  III.,  Sec.  3,  and 
Art.  XII.,  Sec.  3,  the  Governor  is  made  Commander  in- 
Chief  of  the  militia,  except  when  it  is  called  into  the  serv- 
ice of  the  Federal  Government,  and  his  control  is  supreme 
in  the  absence  of  legislation  **to  provide  for  the  organiza- 
tion,^' &;c.,  of  the  militia,  enacted  pursuant  to  Art.  XII., 
Sec.  8.     Winslow  v.  Morton,  486. 
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2.  The  Legislature  can  provide  for  the  organization,  arming, 

equipping  and  discipline  of  the  militia,  and  when  it  passes 
laws  of  that  character  the  powers  of  the  Governor,  as  Com- 
mander-in-Chief, are  limited  pro  tanto^  and  he  is  charged, 
as  the  head  of  the  executive  department,  with  the  duty  of 
executing  such  laws.    Ibid, 

3.  As  incidental  to  his  office  of  Commander-in-Chief  the  Gov- 

ernor has  the  constitutional  power,  in  the  absence  of  legis- 
lation to  the  contrary,  to  remove  an  officer  of  the  militia 
and  dismiss  him  from  the  service.    Ibid. 

4.  The  Code,  Sec.  8268,  is  in  affirmance  of  the  Constitution  and 

confers  upon  the  Governor  the  power  to  dismiss  and 
remove  officers  of  the  militia ;  and  this  power  is  not  inter- 
fered with  by  Chapters  374  and  399  of  the  Laws  of  1883. 
Ibid, 

Call  by,  for  State  Militia,  112. 
GREAT  SEAL  OF  A  STATE,  Needs  No  Proof,  712. 

GUARANTY : 

A  guarantor  is  not  entitled  to  notice  of  the  principal  debtor^s 
default  froiu  the  holder  of  the  guaranty  when  the  princi- 
pal debtor  is  insolvent.    Sullivan  v.  Fields  858. 

HARMLESS  ERROR,  1194. 

HOLOGRAPHIC  WILL : 

1.  If  the  language  used  by  the  writer  of  a  letter  shows  an  evi- 

dent intent  to  make  a  disposition  of  his  property  to  the 
person  addressed,  after  the  writer^s  death,  it  is  a  reasona- 
ble inference  that  the  letter,  transmitted  by  mail  to  one  so 
deeply  interested  in  preserving  it,  was  sent  by  the  writer 
for  safe-keeping  as  his  will,  although  the  addressee  was 
not  specially  requested  to  preserve  it  as  such.  Alston  v. 
Bavin,  202. 

2.  Where  a  brother,  living  in  Texas,  where  he  had  gone  from 

North  Carolina  for  his  health,  wrote  to  his  sister  living  in 
North  Carolina,  and,  after  expressing  sorrow  for  her  in  her 
financial  affairs,  which  required  the  sale  of  her  portion  of 
the  land  inherited  from  her  father,  stated  in  regard  to  his 
own  portion  that  he  intended  to  build  on  it  when  he  got 
old,  and  added :  '^  If  I  die  or  get  killed  in  Texas,  the  place 
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must  belong  to  you,  and  I  woald  not  want  you  to  sell  it/^ 
and  farther  directed  his  sister  to  collect  and  retain  any 
moneys  that  might  be  due  him :  Held^  that  the  letter  was 
good  as  a  holographic  will,  devising  the  land  to  his  sister, 
though  she  was  not  directed  to  preserve  the  letter  as  his 
will,  and  though  there  was  no  other  evidence  that  he 
intended  the  letter  as  a  will.    Ibid. 

HOMESTEAD : 

1.  The  Constitution  guarantees  the  right  of  homestead  to 

every  resident  on  the  land  occupied  by  him,  and  whoever 
denies  the  right  must  show  that  the  case  falls  within  the 
constitutional  exceptions,  or  that  the  owner  has  lost  it  by 
non-residence.     Chitty  v.  Chittyy  647. 

2.  An  absence  from  this  State  for  a  period  of  two  years  by  a 

land -owner,  who  leaves  the  State  to  avoid  arrest  and  trial 
under  a  warrant  for  a  crime,  but  who  has  the  animum  rev- 
ertendi  throughout  his  absence,  does  not  debar  him  of  the 
right  of  homestead ;  and  a  sale  of  his  land  under  attach- 
ment and  execution  without  allotment  of  the  homestead  is 
invalid.     Ibid. 

3.  One  who  seeks  to  avoid  the  prima  facie  title  of  the  pur- 

chaser of  land  at  sheriff^s  sale  under  execution,  on  the 
ground  of  homestead  rights,  must  allege  sx>ecifically  in  his 
pleading  the  facts  upon  which  the  homestead  rights 
depend,  and  the  burden  is  upon  him  to  establish  such 
facts.    Allison  v.  Snider,  952. 

4.  If,  in  the  trial  of  an  action  to  recover  land  by  the  purchaser 

at  execution  sale,  it  appears,  either  by  the  admission  of 

the  parties  or  by  the  evidence  of  either,  that  no  homestead 

was  allotted  before  the  sale,  the  plaintiff  cannot  recover, 

although    such    fact  was    not  specifically  pleaded,    but, 

where  nothing  of  the  sort  is  alleged,  pleaded  or  proved, 

the  prima  facie  right  of  plaintiff  will  control.     I  bid. 

• 
Allotment  of  : 

1.  The  unregistered  allotment  of  a  homestead  is  competent 

evidence  unless  objected  to  in  apt  time.  Qudger  v.  Pen- 
land,  832. 

2.  A  return  to  an  appraisement  of  a  homestead  which  states 

that  the  appraisers  were  summoned  by  the  sheriff  and 
sworn,  and  to  which  the  appraisers  signed  their  names 
under  seal,  witnessed  by  the  sheriff,  is  properly  executed. 
lUd. 
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3.  In  the  trial  of  an  action  to  recover  land  purchased  at  exe- 

cution sale,  evidence  is  not  admissible  to  attack  the  return 
of  the  homestead  appraisers  which,  on  its  face,  appears 
sufficient.    Ibid. 

4.  It  is  allowable  for  appraisers  of  a  homestead  to  amend  their 

return  before  it  has  been  filed.    Ibid. 

HOTEL  GUESTS : 

Guests  at  a  hotel,  passengrers  on  a  car,  holders  of  seats  at  a 
theatre,  occupants  of  stalls  in  a  town  market  house,  and 
such  like  licensees,  cannot  maintain  ejectment  if  evicted, 
but  can  only  sue  for  damages  if  wrongfully  turned  out. 
Such  persons'  rights  of  occupancy  are  dependent  upon 
proper  behavior  and  decent  conduct  and  obedience  to  rea 
sonable  rules  and  regulations  of  the  proprietors,  and  for  a 
breach  of  such  implied  conditions  they  may  be  summarily 
removed.    Hutehins  v.  Town  of  Durham^  457. 

HUSBA]>JD  AND  WIFE : 

1.  There  is  no  constitutional  inhibition  on  the  power  of  the 

I^egislature  to  declare  where  and  how  the  wife  may  become 
a  free  trader,  Section  6  of  Article  X.,  being  intended  to  pro- 
tect instead  of  disabling  her.    Hall  v.  Walker^  377. 

2.  Section  1832  of  The  Code,  which  provides  that  a  woman 

whose  husband  shall  abandon  her  or  shall  maliciouslv 
turn  her  put  of  doors,  shall  be  deemed  a  free  trader  so  far 
as  to  be  competent  to  contract,  &c.,  and  to  convey  her  per- 
sonal and  real  estate  without  ihe  assent  of  her  husband,  is 
not  unconstitutional.    Ibid. 

8.  Where  money  loaned  is  furnished  by  the  wife,  and  the  note 
and  mortgage  therefor  are  made  to  the  husband,  the  latter 
becomes  trustee  for  his  wife,  who  is  the  equitable  owner 
thereof,  without  any  express  assignment  to  her.  Houck  v. 
Somen,  607. 

4.  Upon  the  trial  of  an  issue  as  to  whether  a  wife  has  acquired 

a  separate  property  in  her  own  earnings  by  agreement 
with  her  husband  is  on  the  party  alleging  that  fact. 
Gramblingy.  Dickey,  986. 

5.  On  the  trial  of  a  criminal  action  against  a  husband,  in  which 

he  and  his  wife  were  witnesses  on  his  behalf,  it  was  error  to 
instruct  the  jury  that,  because  of  such  relationship  and  the 
witnesses'  interest  in  the  result  of  the  action,  the  jury 
should  carefully  scrutinize  the  testimony  andJrecelTe  it 
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with  grains  of  allowanoef  without  adding  that,  if  the  jnry 
believed  the  testimony  of  the  witnesses,  they  were  entitlM 
to  full  credit,  notwithstanding  their  relationship  and 
interest.    State  v.  Collins,  1203. 

HUSBAND'S  CHASTISEMENT  OF  WIFE,  1113. 

ILLEGAL  CONSIDERATION,  What  is  Not,  890. 

ILLEGAL  TAX : 

1.  Under  Sec.  78,  Ch.  119,  Laws  1895,  (the  Machinery  Act,)  the 

collection  of  an  illegal  and  invalid  tax  may  be  enjoined. 
Range  Company  v.  Carver,  328. 

2.  Semble,  that  the  exception  in  the  above-mentioned  section 

is  as  broad  as  the  prohibition  ;  and  about  all  the  effect  the 
section  has  is  to  give  an  additional  remedy  to  test  the 
validity  of  a  tax,  leaving  it  to  the  discretion  of  the  tax- 
payer to  pay  the  tax  and  sue  to  recover  it  back,  or  to  pro- 
ceed by  in  junction.    Ibid, 

• 

IMPOUNDING  CATTLE.  1196. 

INDICTMENT : 

For  Assault  and  Battery,  1201. 

For  Assault  with  Deadly  Weapon,  1287,  1265. 

For  Larceny,  1267. 

For  Murder,  1118,  1181,  1145,  1161,  1173,  1177,  1182,  1244. 

For  Perjury,  1200. 

For  Releasing  Impounded  Cattle,  1196. 

For  Removing  Fences,  1240. 

For  Resisting  Officer,  1281. 

For  Selling  Liquor  on  Sunday,  1259. 

For  Unlawfully  Receiving  Compensation  as  Public  Officer,  1206. 

For  Willful  Trespass,  1194. 

For  Perjury : 

An  indictment  for  perjury  must  charge  that  it  was  done  felo- 
niously.   State  V.  Bunting,  1200. 

118—85 


1346  INDEX. 


INDICTMENT,  Trivial  Defects  In  : 

ft 

However  it  may  have  been  in  the  past,  no  indictment  will  now 
be  quashed  or  judgment  arrested  for  trivial  defects.  If  the 
offence  charged  is  not  set  out  as  clearly  as  defendant  wishes 
it  to  be,  he  has  the  right  to  a  bill  of  particulars  if  demanded 
in  apt  time.    State  v.  Pickett^  1231. 

INJUNCTION,  162: 

1.  An  injunction  will  not  lie  to  enjoin  the  enforcement  of  an 

ordinance  on  the  ground  that  it  shows  an  abuse  by  the 
municipality  of  a  discretionary  power  with  which  it  is 
vested.    Rosenbaum  v.  City  of  Ifewbern,  83. 

2.  Where,  in  a  complaint  seeking  to  enjoin  a  sale  of  several 

tracts  of  mortgaged  land,  there  is  no  allegation  that  there 
is  any  dispute  as  to  the  amount  of  any  of  the  debts,  or  that 
either  of  the  mortgaged  tracts  is  certainly  of  greater  vaine 
than  the  mortgage  upon  it,  or  that  the  debtor  has  pro- 
ceeded to  have  his  homestead  allotted  either  under  an  exe- 
cution against  him  or  by  his  petition,  the  sale  under  the 
mortgage  will  not  be  enjoined  in  order  that  a  homestead 
may  be  allotted,  since  any  surplus  arising  from  the  sale 
would  still  be  realty  in  which  the  mortgagor  could  still 
assert  his  right  to  a  homestead  exemption.  Montague  v. 
Bank,  283. 

3.  Where  the  assignee  of  a  mortgagor  seeks  to  enjoin  the  sale 

of  the  mortgaged  premises  by  the  mortgagee,  and  does  not 
show  that  any  irreparable  damage  will  accrue  to  the  debtor 
thereby  or  that  there  is  any  reason  why  the  mortgagee  is 
not  a  proper  person  to  sell,  the  court  will  not  enjoin  the 
sale  and  substitute  a  commissioner  of  the  court  in  lieu  of 
the  one  designated  in  the  mortgage  to  exercise  the  power 
of  sale.    Ibid. 

4.  The  court  will  not  order  mortgaged  land  to  be  divided  and 

sold  in  parcels,  when  such  method  is  not  stipulated  for  in 
the  mortgage,  unless  some  valid  reason  therefor  is  shown. 
Ibid. 

5.  Though  a  proposed  mortgage  of  county  land  by  the  County 

Commissioners  to  secure  bonds  issued  to  build  a  court- 
house would  be  void,  and  equity  would  enjoin  foreclosure 
thereunder,  .i  tax-payer  may  bring  an  action  to  restrain 
an  execution  of  the  mortgage  without  waiting  until  fore- 
closure is  threatened.     Vaughn  v.  Commissioners,  636. 
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6.  Where  a  city  charter  prescribes  special  methods  for  contest- 

ing the  validity  and  regularity  of  assessments  for  street 
improvements  upon  the  land  of  each  abutting  owner,  and 
provides  for  the  payment  of  such  assessments  in  annual 
installments,  an  injunction  will  not  lie  to  prevent  the  col- 
lection of  the  assessment,  for  it  is  in  the  power  of  the 
owner  to  pay  an  installment  and  bring  an  action  for  its 
recovery.    Rilliard  v.  City  of  Ashexille^  845. 

7.  Street  railways,  being  for  the  general  convenience  of  the 

public,  an  injunction  will  not  be  granted  against  the  con- 
struction of  a  street  railway  on  a  street  at  the  suit  of  an 
abutting  property  owner  where  it  does  not  appear  that  the 
plaintiff  would  be  irreparably  endamaged  or  that  the 
defendant  is  insolvent.  Merrick  v.  Street  Railroad  Com- 
pany^ 1081. 

INJURY  TO  SERVANT : 

1.  A  master  owes  to  his  servant  the  duty  of  using  ordinary  care 

to  procure  sound  and  safe  appliances,  and  is  answerable 
when  the  servant  is  injured  by  defective  ways,  implements, 
machinery  or  appliances,  if  a  proper  inspection  could  have 
remedied  the  defect  and  prevented  the  injury.  Chesson  v. 
Lumber  Co.^  59. 

2.  Carpenters  employed  by  a  master  to  inspect  and  repair,  if 

necessary,  a  platform  used  by  an  employee  in  loading  and 
unloading  lumber,  are  not  fellow  servants  of  the  employee. 
Ibid. 

INFANT'S  LAND,  Sale  Of,  712. 
INNOCENT  PURCHASER,  656. 

INSURANCE  POLICY  : 

1.  Where  there  is  a  conflict  between  the  written  part  of  a  pol- 

icy of  insurance  and  the  printed  part,  the  former  will  gov- 
ern.   Johnston  v.  Insurance  Company^  643. 

2.  Where  the  written  part  of  an  insurance  policy   insured 

plaintiff's  ^*  stock  of  cloth,  cassimeres.  clothing,  trimmings 
and  all  other  articles  usual  in  a  merchant  tailor's  estab- 
lishment," and  the  printed  part  of  the  policy  provided  that 
**  patterns  "  were  not  covered  by  the  policy ;  Held^  in  an 
action  to  recover  for  the  destruction  of  plaintiff's  stock  of 
cloths,  &c.,  including  a  lot  of  **  tailor's  patterns,"  that  no 
recovery  can  be  had  for  the  latter,  they  being  not  only  not 
specially  included  but  specially  excluded.    Ibid. 
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INTEREST : 


1.  Where  the  surviving  partner  of  a  firm  conveyed  the  assets 

to  an  assignee  to  settle  the  estate,  it  was  the  daty  of  the 
assignee, notwithstanding  a  contrary  custom  existing  in  the 
town  where  the  business  had  been  conducted,  to  charge  and 
collect  interest  on  all  good  overdue  accounts  from  the  end 
of  a  year  after  dissolution  of  the  copartnership,  and  is  lia- 
ble to  the  surviving  partner  for  his  failure  to  do  so.  Wei- 
sel  V.  Cobb,  11. 

2.  Where  the  assignee  of  a  surviving  partner  collected  about 

$14,000  within  six  months  after  the  assignment,  and  large 
additional  sums  within  the  next  six  months,  and  within 
the  year  paid  out  only  about  $4,200  on  an  indebtedness  of 
$18,000,  much  of  which  was  drawing  interest,  and  knew  or 
might  easily  have  ascertained  who  were  the  creditors  of 
the  partnership ;  Held,  that  the  assignee  was  chargeable 
with  interest  on  the  moneys  he  kispt  after  twelve  months 
from  the  time  he  assumed  the  trust  until  he  disbursed  it. 
Ibid. 

Usurious,  612. 

INTENT : 

The  intent  with  which  a  trustee  commits  a  breach  of   trust  is 

» 

immaterial.  The  misappropriation  carries  with  it  a  fraud- 
ulent purpose  and  Intent  as  a  matter  of  law.  The  law 
turns  a  deaf  ear  to  one  who  would  excuse  himself  for  an 
act  which,  per  se,  amounts  to  a  breach  of  trust  by  saying 
that  he  did  not  mean  to  do  wrong.  Fertilizer  Company  v. 
Idttle,  808. 

INTERESTED  PARTY   IN    MEANING   OP   SECTION   590  OP 
THE  CODE,  147. 

INTERESTED  WITNESS  : 

The  interest  in  the  result  of  the  action  which  disqualifies  a 
witness  under  Sec.  590  of  The  Code,  must  be  a  legal  and  not 
a  mere  sentimental  interest.    Sutton  v.  Walters,  495. 

INTEREST  ON    VERDICT,  928. 

INTERLOCUTORY  JUDGMENT  : 

An  interlocutory  judgment,  as  to  which  no  assignment  of 
errors  excepted  to  on  the  trial  is  set  out  or  appears  on  the 
record  of  the  appeal  from  the  final  judgment,  wiU  not  be 
considered.    Shields  v.  McNeill^  590. 
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INTERLOCUTORY  ORDER,  No  appeal  lies  from,  839. 

INTERPLEADER  IN  JUSTICE'S  COURT  : 

Attachment  proceedings  relating  to  personal  property  being 
only  ancillary  to  the  main  action,  a  justice  of  the  peace 
may  entertain  and  try  an  interplea  to  determine  the  title, 
although  the  value  of  the  property  exceeds  $50.  Qramh- 
ling  V.  Dickey,  933 . 

INTERSTATE  COMMERCE,  828. 

INTOXICATED  PERSON  ON  RAILROAD  TRACK,   1010,  1015. 

INTOXICATION,  As  Contributory  Negligence,  1024. 

INSOLVENT  CORPORATION  : 

It  is  not  necessary  to  exhaust  remedies  agaiUst  insolvent  cor- 
poration before  suing  the  directors  for  losses  caused  by 
their  neglect.    Solomon  v.  Bates^  311. 

INSTRUCTIONS  TO  JURY,  780,  959,  1237  : 

1.  Where  plaintiff  was  injured  while  loading  trucks  with  lum- 

ber because  of  defective  stringers  on  a  platform  which  he 
was  required  to  use,  and  in  the  trial  of  an  action  against 
his  employer  for  damages  there  was  evidence  that  the 
defendant  had  employed  carpenters  to  inspect  and  repair 
the  platform,  and  there  was  also,  evidence  that  an  ordinary 
inspection  would  have  disclosed  the  defect,  it  was  error  to 
refuse  an  instruction  that  it  was  the  duty  of  the  carpenters 
employed  for  the  purpose  to  make  a  reasonably  diligent 
inspection,  and,  if  they  failed  to  do  so,  defendant  was 
guilty  of  negligence,  and  to  charge  the  jury,  in  lieu  of  such 
requested  instructions,  that,  if  the  defendant  provided  in 
the  beginning  a  safe  and  proper  platform  and  appointed 
competent  men  to  keep  it  so,  it  performed  its  duty  to 
plaintiff  unless  it  actually  knew  of  the  defects  or  might, 
by  reasonable  diligence,  have  known  of  them.  \!hesson  v. 
Lumber  Co.,  59. 

2.  It  is  error  to  leave  a  jury  to  determine  what  is  ordinary  care 

or  reasonable  diligence  under  any  given  circumstances, 
and  to  decline  to  give  proper  instructions  which  will  ena- 
ble them  to  apply  "  the  rule  of  the  prudent  man  ''  to  given 
phases  of  the  testimony.    Ibid. 
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3.  Where,  in  the  trial  of  an  action  involving  the  question  of 

negligence,  the  facts  are  admitted  and  not  more  than  one 
inference  can  be  drawn  from  them,  the  question  where 
there  has  been  negligence  is  for  the  court ;  but,  whether 
the  evidence  is  conflicting,  or  where  more  than  one  inference 
can  be  drawn  from  it,  the  court  should,  upon  proper 
request,  instruct  the  jury  whether,  inuny  i>articular  aspect 
of  the  testimony,  there  was  negligence  as  alleged.    Ibid. 

4.  Where,  on  a  trial  for  murder,  the  judge  instructed  the  jury 

that,  if  they  were  satisfied  that  the  prisoner  reasonably 
feared  the  loss  of  his  life  or  great  bodily  harm  at  the  hands 
of  the  deceased,  at  the  time  he  struck  the  blow,  and  that 
it  was  necessary  for  him  to  strike  for  the  protection  of  his 
life  or  to  save  himself  from  serious  bodilv  harm,  thev 
should  acquit  the  prisoner;  Held,  that  such  instruction 
was  sufficiently  explicit  and  not  erroneous,  in  that  it  did 
not  instruct  the  jury  to  acquit  the  defendant  if  he  believed 
it  necessary  to  strike,  &c.    State  v.  Ussery^  1177. 

5.  If,  on  a  trial,  the  court  omits  any  evidence  favorable  to  the 

prisoner  in  his  recapitulation  and  charge,  it  is  the  duty  of 
the  prisoner's  counsel  to  c^ll  it  to  th^  attention  of  the 
court  in  time  to  enable  it  to  correct  the  omission ;  for, 
after  verdict,  an  exception  grounded  on  such  omission  will 
not  be  sustained.    Ibid. 

6.  It  is  not  necessary,  in  the  absence  of  a  special  request,  for 

the  trial  judge  to  recapitulate  all  the  evidence  in  his 
charge  to  the  jury,  and  if  the  prisoner  desires  the  entire 
testimony  or  any  portion  to  be  repeated  to  the  jury,  he 
must  make  the  request  in  apt  time  and  before  verdict.  If 
no  such  instruction  is  asked,  the  failure  to  repetit  the 
entire  testimonv  is  not  error.     1  bid. 

7. 'Where,  in  the  trial  of  an  action  for  trespass  on  land,  the 
sole  inquiry  was  w^hether  the  land  described  in  the  com- 
plaint was  the  same  as  that  involved  in  a  former  case 
be^'een  the  same  parties,  (the  judgment  in  the  former 
being  pleaded  as  an  estoppel  in  the  pending  action,)  and 
the  witnesses  for  the  i)laintiflF,  as  well  as  the  defendant,  tes- 
tified that  the  land  was  identically  the  same,  it  was  proper 
for  the  trial  judge  to  instruct  the  jury  that  if  they  believed 
the  evidence  they  should  answer  the  issue  **  Yes,"  and,  if 
they  did  not  believe  it,  or  had  any  doubt,  to  answer  the 
issue  *'  No.''     Wool  v.  Bond,  1. 
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8.  Whenever  the  fraudulent  character  of  a  deed  depends  upon 

a  variety  of  facts  and  circumstances  connected  with  the 
transaction,  involving  the  motive  and  intent  of  the  par- 
ties, the  general  question  of  fraud  must  be  left  to  the  jury 
with  instructions  as  to  what  constitutes  fraud  in  law. 
Hinton  v.  Qreenleaf,  7. 

9.  An  erroneous   portion  of  an  instruction  to  a  jury  is  not 

cured  by  the  correct  presentation  of  the  law  in  another 
portion  thereof.     Williams  v.  Haid^  A%\. 

10.  It  is  not  error  to  refuse  instructions  which  assume  that  the 
jury  '*  muHf''  and  not  **may"  find  the  facts  according  to 
the  contentions  of  the  party  asking  the  instructions, 
where  to  do  so  would  be  to  withdraw  from  the  jury  ques- 
tions upon  which  it  was  their  right  and  their  duty  to  pass. 
Thompson  v.  City  of  Winston,  662. 

11.  An  instruction  to  the  jury  which  is  so  complicated,  involved 
and  confusing  as  to  leave  the  jury  in  doubt  whether  an 
adverse  possession,  sufficient  to  establish  title  in  the  posses- 
sor, must  be  thirty  or  fifty  years,  necessitates  a  venire  de 
novo.    Alexander  v.  Gibbon,  796. 

12.  Where,  in  the  trial  of  an  action  to  set  aside  a  transfer  of 
property  as  fraudulent,  the  testimony  tended  to  excite  sus- 
picion and  to  show  certain  badges  of  fraud,  challenging 
inquiry,  though  not  raising  an  actual  presumption  of  the 
friudulent  intent,  it  was  proper  for  the  trial  juclg^  to  men- 
tion the  circumstances  and  to  instruct  the  jury  that  they 
might  consider  such  circumstances,  in  connection  with  all 
other  circumstances,  as  bearing  upon  the  question  of  intent. 
Wolf  V.  Arthur.  890. 

18.  On  an  indictment  for  murder  the  omission  of  the  judge  to 
explain  to  the  jury  the  application  of  the  testimony  to  the 
theory  of  murder  in  the  second  de^ee  is  error.  State  v. 
Thomas,  1113. 

14.  On  the  trial  of  a  criminal  action  against  a  husband,  in 
which  he  and  his  wife  were  witnesses  on  his  behalf,  it  was 
error  to  instruct  t)ie  jury  that,  because  of  such  relationship 
and  the  witnesses'  interest  in  the  result  of  the  action,  the 
jury  should  carefully  scrutinize  the  testimony  and  receive 
it  with  grains  of  allowance,  without  adding  that,  if  the 
jury  believed  the  testimony  of  the  witnesses,  they  were 
entitled  to  full  credit,  notwithstanding  their  relationship 
and  interest.     State  v.  Collins,  1203. 
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INSUFFICIENT  TESTIMONY,  495. 
ISSUES,  495,  959: 

# 

1.  It  is  not  error  to  refuse  to  Bubmit  an  issue  tendered  when  those 

submitted  by  the  court  are  sufficient  to  admit  evidence  of 
their  several  contentions  and  to  meet  the  merits  of  the 
issues  raised  by  the  pleadings.  Bradsher  v.  Hightower, 
899. 

2.  In  cases  based  upon  alleged  negligence,  in  which  contribu- 

tory negligence  is  pleaded,  where  the  pleadings  and  testi- 
mony are  of  such  a  character  as  ta  justify  it,  the  issues 
should  include  the  questions  of  negligence  of  defendant, 
contributory  negligence  of  plaintiff,  and  whether  defend- 
ant could  have  avoided  the  injury  by  the  exercise  of  ordi- 
nary care,  notwithstanding  plaintiff^s  negligence.     Ibid. 

8.  In  all  cases  which  necessitate  the  application  of  intricate 
questions  of  law  to  the  facts,  the  issues  should  be  so  framed 
as  to  admit  of  a  clear  understanding  by  the  jury  of  the 
various  aspects  in  which  the  law  applies  to  the  different 
conclusions  properly  deducible  from  the  testimony.  Baker 
V.  Railroad,  1015. 

4.  An  issue  which  there  is  no  evidence  to  support  should  not 

be  submitted  to  the  jury.    Ellerbe  v.  Railroad,  10^. 

5.  In  actions  for  damages,  where  negligence  is  alleged,  and 

contributory  negligence  is  pleaded  as  a  defense,  issues  as  to 
negligence,  contributory  negligence,  and  amount  of  dam- 
ages are  enough.  It  is  not  error  to  refuse  to  submit  an 
issue  as  to  whether  the  injury  could  have  been  avoided  by 
defendant,  notwithstanding  plaintiff^s  contributory  negli- 
gence, as  that  can  be  explained  in  the  charge.    Ibid. 

i 

6.  Where  the  questions  of  negligence,  contributory  negligence, 

and  whether  injury  might  have  been  avoided  notwith- 
standing the  contributory  negligence  of  the  person  injured, 
all  arise,  it  is  proper  to  submit  three  distinct  issues  involv- 
ing these  propositions  separate! y .  And  where  the  evidence 
justifies  it,  and  plaintiff  requests  that  the  issues  be  thus 
submitted,  it  is  error  to  refuse  to  do  so.  Nathan  v.  Rail- 
way, 1066. 

JOINDER  OF  ACTIONS  IN  TORT  AND  EX  CONTRACTU, 
287,  311,  323. 


INDEX.  1353 


JOINDER  OF  SEVERAL  CAUSES  OF  ACTION : 

1.  Under  Section  267  (1)  of  The  Code^  which  provides  that 

several  causes  of  action  may  be  joined  in  the  same  com- 
plaint where  they  all  arise  out  of  the  same  transaction  or 
transactions  connected  with  the  same  subject  of  action,  a 
cause  of  action  for  a  tort  may  be  joined  with  one  for  the 
enforcement  of  an  equitable  right.  Benton  v.  Collins^ 
196. 

2.  A  complaint  is  not  demurrable  for  misjoinder  of  independent 

causes  of  action,  which  seeks  to  recover  damages  for  per- 
sonal injuries  and  also  to  set  aside  a  deed  as  fraudulent  and 
to  have  the  land  sold  to  pay  plaintiff^s  recovery.    I  bid. 

JUDGE,  Discretion  of,  758,  761. 

May  Direct  Verdict  in  Civil  Cases,  When,  1,  361. 

JUDICIAL  DISCRETION,  1161. 

JUDICIAL  SALE : 

A  purchaser  at  a  judicial  sale,  if  not  a  party  to  the  proceeding, 
is  not  bound  to  look  beyond  the  decree,  if  the  facts  neces- 
sary to  give  jurisdiction  appear  on  the  face  of  the  proceed- 
ings. If  there  has  been  an  irregularity,  or  the  jurisdiction 
has  been  improvidently  exercised,  it  will  not  be  corrected 
at  his  expense.  Herhin  v.  Wagoner,  656. 

Of  Infantas  Lands,  712. 

Innocent  Purchaser  at,  Protected,  712. 

JUDGMENT : 

1.  A  judgment  is  void,  not  voidable,  if  the  court  has  no  juris- 

diction of  the  subject  matter  of  the  action,  and  the  assent 
or  neglect  of  a  person  cannot  confer  on  the  court  power  to 
render  the  judgment.    Springer  v.  8havender^  33. 

2.  A  judgment  void  for  want  of  jurisdiction  of  the  subject  mat- 

ter cannot  conclude  any  person,  whether  a  party  or  stran- 
ger to  the  proceeding,  and  may  be  attacked  collaterally. 
Ibid.  ^  • 

3.  A  judgment  may,  by  consent,  be  rendered  during  vacation. 

Bank  v.  Oilmer,  668. 
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4.  A  judgment,  when  signed,  with  the  consent  of  the  parties, 

by  the  judge  in  a  county  other  than  that  in  which  the 
action  is  pending,  is  valid.    Ibid. 

5.  Where  a  summons  in  an  action  was  regularly  issued  and  a 

verified  complaint  filed  for  a  sum  certain,  and  no  answer 
was  filed  and  an  agreement  w^as  made  by  the  defendants, 
that  if  judgment  should  be  taken  against  thein  by  any 
other  creditor,  or  if  the  debt  should  not  be  paid  by  a  time 
certain,  then  judgment  should  be  entered  in  favor  of  plaint- 
ilT  at  term  or  in  vacation  for  the  amount  demanded  in  the 
complaint,  and  no  fraud  was  suggested ;  Heldy  that  a  judg- 
ment rendered  upon  the  happening  of  both  the  contin- 
gencies stated  is  valid  and  cannot  be  attacked  by  other 
creditors  whose  judgments  were  rendered  at  or  about  the 
same  time,  but  docketed  later.     I  hid, 

6.  While  the  purchaser  of  land  under  a  junior  judgment  may 

not  collaterally  attack  prior  judgments  for  irregularity,  he 
may  do  so  if  they  are  void,  because  of  being  rendered  with- 
out service  of  process,  in  any  mode  prescribed  by  law. 
Bernhardt  v.  Brown,  700. 

7.  A  judgment,  when  collaterally  attacked,  will  be  presumed 

valid  in  the  al)sence  of  a  transcript  of  the  proceedings  in 
which  it  was  rendered.    Ibid 

By  Default  and  Enquiry,  928: 

In  an  action  on  an  official  bond,  on  failure  of  a  defendant  to 
answer,  a  judgment  entered  against  him  on  default  cannot 
he  final,  since  the  action  is  not  for  the  breach  of  an  express 
or  implied  contract  to  pay  a^definite  sum  of  money  fixed 
by  the  terms  of  the  bond,  or  ascertainable  therefrom, 
(Section  385  of  The  Code,)  but  must  be  **  by  default  and 
inquiry''  (Section  386  of  The  Code).    Battle  v.  Baird,  854. 

Creditor  : 

1.  Where  a  deed  was  executed  by  B.  to  T.,  but  was  deposited 
with  F.,  the  holder  of  a  prior  mortgage  on  the  land,  with 
the  understanding  that  it  should  not  be  regist^^red  ant  11 
the  purchase  price  was  paid,  which  price  when  paid, 
should  be  applied  to  the  payment  of  the  mortgage,  such 
mortgage,  when  so  paid,  will  not  be  kept  alive  for  the 

»  benefit  of  the  grantee  in  order  to  subrogate  him  to  the 
rights  of  the  mortgagee,  which  existed  at  the  date  of  the 
deed,  as  against  a  judgment  creditor  of  the  grantor,  whose 
judcrment  was  obtained  and  docketed  between  the  execu- 
tion and  registration  of  the  deed.     Tarboro  v.  Micks,  162. 
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2.  In  such  case,  the  grantee  is  not  entitled  to  have  a  sale  under 
execution  on  such  judgment  enjoined,  inasmuch  as  hi& 
right  to  compensation  for  betterments  can  be  adjusted 
when  the  purchaser  at  the  execution  sale  brings  his  action 
of  ejectment.    Ibid. 

Estoppel  By  : 

It  is  only- where  a  judgment  is  rendered  by  a  court  having  juris- 
diction that  it  is  available  as  a  plea  in  bar.  State  v.  Icie^ 
1227. 

Interlocutory,  889. 

An  interlocutory  judgment,  as  to  which  no  assignment  of 
errors  excepted  to  on  the  trial  is  set  out  or  appears  on  the 
record  of  the  appeal  from  the  final  judgment,  will  not  be 
copsidered.    Shields  v.  McNeill,  590. 

Must  be  Printed  in  Record,  Otherwise  Appeal  from  will  be  Dis- 
misfed,  129. 

Non  Obstante  Veredicto : 

1.  Judgment  non  obstante  veredicto  is  only  proper  where  the 

plea  confesses  a  cause  of  action  and  sets  up  insufficient 
matter  in  avoidance.  A  motion  for  such  judgment  will 
not  be  considered  by  the  Supreme  Court  if  made  for  the 
first  time  in  that  Court.    Sutton  v.  Walters,  495. 

2.  It  seems  that  a  defendant  can  make  the  point  that  the  com- 

plaint does  not  set  out  a  cause  of  action,  or  entitle  plaint- 
iff to  such  relief  as  he  demands,  by  a  motion  for  judgment 
non  obstante  veredicto,  which  will  be  treated  as  a  demurrer. 
Hall  V.  Lewis,  509. 

Of  Justice  Of  The  Peace  : 

1.  A  judgment  of  a  justice  of  the  peace  when  duly  docketed  in 

the  office  of  the  superior  court  clerk  becomes  a  judgment 
of  that  court  to  all  intents  and  purposes,  and  is  a  lien  upon 
all  of  the  real  estate  of  the  defendant  in  the  county.  Dy 
sart  V.  Brandreth,  968. 

2.  Where  an  appeal  is  taken  from  a  judgment  of  a  justice  of 

the  peace,  and  security  is  given  to  stay  execution, -the 
plaintiff  is  not  deprived  of  the  right  to  have  it  dock- 
eted in  the  sui^erior  court,  nor  is  the  Hen  of  the  judgment 
destroyed  by  the  appeal  and  supersedeas  bond.     Ibid. 
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%,  A  judf^ment  of  a  justice  of  the  peace  does  not  become  dor- 
mant by  the  failure  to  issue  execution  thereon  pending  an 
appeal  from  the  judgment  where  bond  has  been  given  to 
stay.    Ibid, 

Of  Superior  Court  Clerk,  When  Void,  152. 

•Setting  Aside  for  Excusable  Neglect  : 

Plaintiff  and  defendants,  who  have  been  served  with  process 
in  an  action,  are  deemed  to  have  legal  notice  of  all  pro- 
ceedings in  the  action  at  the  regular  term  of  the  court,  and 
cannpt,  after  lapse  of  a  year  from  the  entry  of  a  judgment, 
have  it  set  aside  under  Section  274  of  The  Code,  8luder  v. 
Oraham,  886. 

JUDGMENTS,  Senior  and  Junior,  968. 

JURISDICTION  : 

1.  A  judgment  is  void,  not  voidable,  if  the  court  has  no  juris- 

diction of  the  subject  matter  of  the  action,  and  the  assent 
or  neglect  of  a  person  cannot  confer  on  the  court  power  to 
render  the  judgment.    Springer  v.  J^havender,  83. 

2.  A  judgment  void  for  want  of  jurisdiction  of  the  subject 

matter  cannot  conclude  any  person,  whether  a  party  or 
stranger  to  the  proceeding,  and  may  be  attacked  collater- 
ally.   Ibid, 

8.  Where  administration  was  granted  upon  the  estate  of  a  liv- 
ing man,  supposed  t-o  be  dead,  and  a  decree  for  the  sale  of 
the  supposed  decedent's  land  was  made  in  a  proceeding  to 
which  all  the  children  and  heirs-at-law  were  made  partiest 
and  the  death  of  the  supposed  decedent  was  alleged  and 
admitted  in  the  pleadings  ;  Held^  that  the  decree  was  void 
for  want  of  jurisdiction  as  against  both  the  supposed  deced- 
ent and  his  heirs,  who  were  made  parties  to  the  proceeding, 
and  the  latter  are  not  estopped  from  attacking  the  decree 
in  a  collateral  proceeding.    Ibid, 

4.  Where  there  has  been  an  ouster,  or  where  the  defendant 
controverts  the  plaintiff- s  title,  thereby  admitting  ouster, 
a  co-tenant  may  bring  his  action  for  partition  to  Term 
instead  of  before  the  clerk.    Harris  v.   Wright^  422. 

6.  A  contract  made  with  the  local  agent  of  a  foreign  corpora- 
tion maintaining  an  office  and  agency  and  doing  business 
in  this  State  is  a  North  Carolina  contract,  and  the  courts  of 
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this  State  have  jurisdiction  of  an  action  founded  thereon, 
-whether  or  not  the  plaintiff  is  a  resident  of  this  State. 
Roberts  v.  Life  Insurance  Company,  429. 

In  Equity : 

1.  The  Code  does  not  take  away  from  the  superior  courts  the 

jurisdiction  heretofore  exercised  by  courts  of  equity.  Bar- 
cello  V.  Hapgood,  712. 

2.  By  Section  1602,  l^tie  Code,  the  clerk  and  court  in  term  have 

concurrent  jurisdiction  in  the  matter  of  ordering  a  sale  of 
infants'  lands  upon  petition  of  their  guardians.    Ibid, 

8.  The  Code,  Section  1590,  requiring  sales  by  guardians  to  be 
publicly  made,  does  not  apply  to  sales  made  under  direc- 
tions of  the  superior  court  in  exercise  of  its  general  juris- 
diction in  equity.    1  bid. 

4.  The  Code  does  not  take  away  from  tue  superior  courts  the 
jurisdiction  heretofore  exercised  by  courts  of  equity.  Bar- 
cello  V.  Uapgood,  712. 

Of  Justice  of  the  Peace,  326,  964,  986,  969,  1096. 

To  Construe  Statute,  on  Petition : 

Where  a  matter  has  become  a  quasi  public  question,  and  one 
of  much  concern  to  the  several  departments  of  the  State 
government,  this  Court  will,  (following  the  case  of  Far- 
thing V.  Carrington,  116  N.  C,  315,  and  the  precedents 
upon  which  that  case  was  decided,)  entertain  a  petition  for 
the  construction  of  a  statute  and  a  contract  made  there- 
under by  State  ofQcials.    Stewart  v.  State,  624. 

JURY  :• 

1.  In  the  absence  of  any  allegation  that  the  sheriff  acted  cor- 
^  ruptly  or  with  partiality,   in  summoning  the  venire,  or 

that  anything  had  been  done  affecting  **  the  integrity  and 
fairness  of  the  entire  panel,"  it  is  not  a  ground  of  chal- 
lenge to  the  array  that  the  sheriff  failed  to  summon  sev- 
eral of  the  special  venire  drawn  from  the  jury  box  or  that 
the  jury  box  was  not  revised  by  the  county  commission- 
ers.   State  V.  Stanton,  1182. 

2.  When  a  special  venire  is  exhausted  without  completing  the 

jury,  the  court  may  (under  Section  1739  of  The  Code)  order 
a  further  venire  to  be  summoned  at  once  from  the  by- 
standers.    Ibid. 
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JURY,  Inferences  Which  May  be  Drawn  : 

It  is  competent  for  the  jury  to  be  guided  by  their  own  reason, 
experience  and  observation  in  such  questions  as  within 
what  distance  and  period  of  time  a  moving  train  can  be 
stopped,  or  how  far  an  engineer  can  see  an  object  on  the 
track  with  or  without  a  head-light.  It  is  idle  to  offer  wit- 
nesses to  conclude  either  courts  or  juries  from  inquiring 
whether  a  head-light  helps  an  engineer  to  see  or  prevents 
his  seeing.    Lloyd  v.  Railroad,  1010. 

Province  of,  1098. 

Right  of  Trial  by,  When  Forfeited  : 

The  demand  for  trial  by  a  jury  made  when  excepting  to  a  ref- 
eree's report  must  be  confined  to  issues  raised  by  the 
pleadings,  and  must  specify  the  issue  demanded  to  be 
tried  by  a  jury,  either  by  tendering  a  formal  one  or  stating 
as  clearly  what  it  is  as  if  it  had  been  formally  drawn  and 
tendered,  otherwise  such  right  to  a  trial  by  jury  will  be 
forfeited.     Taylor  v.  Smith,  127. 

Waiver  of  Right  of  Trial  by  : 

Where  an  order  of  reference  is  made  at  plaintiff's  request,  or 
without  objection  by  him,  the  right  to  a  trial  by  jury  is 
thereby  waived  and  cannot  be  recalled  except  by  consent 
of  all  parties.     Collins  v.  Young,  265. 

JUSTICE  OF  THE  PEACE  : 

1.  A  justice  of  the  peace  may,  under  Secti6n  645  of  The  Code, 

**  in  extraordinary  cases, ^^  appoint  any  one,  not  a  {$arty,  to 
execute  his  mandate,  and  his  decision  is  conclusive  as  to 
when  such  " extraordinary  cases"  arise  for  the  exercise  of 
such  power.    State  v.  Wynne,  1206.  • 

2.  The  discretionary  power  to  am^nd  a  complaint  conferred 

upon  a  justice  of  the  peace  by  Section  908  of  The  Code  is  not 
reviewable  on  appeal.    State  v.  Taylor,  1262. 

3.  A  warrant  cannot  be  amended  by  striking  out  the  offence 

charged  and  inserting  a  new  and  different  offence.    I  bid. 

4.  This  Court  cannot  review  the  findings  of  fact  by  the  supe- 

rior court  on  matters  of  costs,  on  appeal  by  a  prosecutor 
from  a  judgment  of  justice  of  the  peace  taxing  him 
with  the  costs  of  a  warrant.    Ibid. 
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5.  This  Court  canoot  review  the  findings  of  fact   upon  which 

the  judgment  of  the  superior  court  is  based,  and  where, 
on  appeal,  such  facts  are  not  set  out  in  the  transcript  it 
will  be  assumed  that  the  judgment  was  in  accordance  with 
the  facts  found  and  the  judgment  will  be  affinued.    Ibid. 

6.  Tke  Code  (Sections  2014  and  2024)  imposes  upon  the  justices 

of  the  peace,  as  supervisors  of  roads  in  their  respective 
townships,  the  duty  of  dividing  the  roads  into  sections, 
appointing  overseers,  allotting  hands  to  the  overseer,  &o., 
but  does  not  require  them  to  put  and  keep  the  public  roads 
in  order,  it  being  the  duty  of  the  overseer  to  superintend 
the  hands  and  to  put  and  keep  the  roads  in  order.  State 
V.  Britt,  1255. 

7.  An  indictment  does  not  lie  against  justices  of  the  peace  for 

failing  to  put  and  keep  public  roads  in  order,  and,  if  pre- 
ferred against  them,  should  be  quashed.    Ibid, 

JUSTICE  OF  THE  PKACE,  Judgment  of,  968. 

Jurisdiction  of,  326,  964,  1096  : 

1.  Attachment  proceedings  relating  to  personal  property  being 

only  ancillary  to  the  main  action,  a  justice  of  the  peace 
may  entertain  and  try  an  interplea  to  determine  the  title, 
although  the  value  of  the  property  exceeds  ^50.  Gram- 
bling  v.  Dickey,  986. 

2.  Where,  in  an  action  before  a  justice  of  the  peace,  the  com- 

plaint can  be  construed  as  being  either  for  the  tort  or  to 
recover  the  money  received  by  the  defendant,  it  will  be 
construed  to  be  an  action  on  the  implied  contract.  Brittain 
V.  Payne,  989. 

3.  Every  intendment  bein^n  favor  of  jurisdiction,  an  action 

brought  before  a  justice  of  the  peace  in  which  the  com- 
plaint can  be  construed  as  being  either  for  the  tortious 
taking  of  the  property  or  to  recover  the  money  received  by 
the  defendant,  will  be  construed  to  be  an  action  on  the 
implied  contract  so  as  to  preserve  the  jurisdiction  of  the 
justice  of  the  peace.    Ibid. 

Removal  of  Cause : 

Under  The  Code,  Section  907,  it  is  the  duty  of  a  justice  of  the 
peace,  upon  affidavit  and  motion  for  a  removal  being  filed, 
to  remove  the  case  to  another  justice  residing  in  the  same 
township.     If  there  be  no  other  justice  in  the  same  town- 
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ship,  he  can  remove  the  case  to  the  justice  of  some  neigh- 
boring  township.  If  the  case  is  removed  to  a  justice  of  a 
neighboring  township  when  there  is  another  justice  in  the 
same  township  in  which  the  action  commenced,  the  justice 
to  whom  the  case  is  thus  removed  has  no  jurisdiction  and 
his  judgment  is  void.    State  v.  Ivie,  1227. 

LABOR  PERFORMED  FOR  CORPORATION,  232. 

LABORER'S  LIEN,  2ft6. 

LARCENY : 

In  the  trial  of  an  indictment  for  larceny  of  money  given  to  the 
prosecutrix  by  defendant,  it  was  error  to  admit  evidence 
that  defendant  had  seduced  her  under  a  promise  of  mar- 
riage, such  evidence  not  showing  that  defendant  had  been 
compelled  to  give  her  the  money  on  account  of  the  seduc- 
tion, or  that  he  gave  it  to  her  grudgingly  or  unwillingly. 
Nor  in  such  case  was  evidence  admissible  as  to  defendant's 
inability  (he  being  a  married  man)  to  make  good  his  prom- 
ise of  marriage.    State  v.  Frazier^  1257. 

"LAST  CLEAR  CHANCE''  TO  AVOID  ACCIDENT,  1010,  1084. 

LATENT  DEFECT : 

A  deed  to  a  corporation  is  valid,  though  there  is  a  mistake  or 
omission  in  the  title,  if  it  can  be  shown  what  corporation 
was  intended.    Simmons  v.  Allison,  763. 

LAWS,  as  Part  of  Contract : 

Laws  in  existence  at  the  date  of  a  contract  are  deemed  to  con- 
stitute a  part  of  the  sam^,  just  as  though  incorporated  in 
it.    Hutchins  v.  Town  of  Durham,  457. 

LEASED  RAILROAD,  1078. 

LEGACIES : 

Personal  legacies,  whether  general  or  special,  can  only  vest  in 
the  legatee  by  the  assent  of  the  personal  representative  in 
whom  the  law  vests  the  title  to  all  the  personal  estate  of 
the  deceased  for  payment  of  debts  and  necessary  expenses 
of  administration.    Nicholson  v.  Commissioners,  30. 

LEGAL  DISCRETION  : 

The  appointment  of  a  receiver  is  not  a  matter  of  positive  right, 
but  rests  in  the  sound  legal  discretion  of  the  judge,  who 
will  take  into  consideration  the  nature  of  the  property  and 
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the  effect  of  granting  or  refusing  such  an  application  upon 
the  material  interests  of  the  respective  parties  to  the  con- 
troversy.    Whitehead  v.  Hale^  601. 

LEGISLATIVE  POWER,  Delegation  of,  1221. 

LESSEE,  Contract  for  Repairs  by,  916. 

LESSOR  AND  LESSEE  : 

1.  Before  a  mechanic's  lien  can  attach,  there  must  exist  the 

relation  of  creditor  and  debtor — a  debt  must  be  created 
before  a  lien  can  attach.     Boone  v.  Chatfleld^  916. 

2.  Where  the  contract  of  lease  of  a  hotel  provided  that  the 

lessee  should  make  and  pay  for  repairs,  and  deduct  the  cost 
threof  from  the  rent,  and  required  the  lessee  to  deposit  in 
a  bank  a  sum  out  of  which  the  cost  of  repairs  should  be 
paid,  and  provided  that  no  liens  should  be  created  on  the 
property  for  such  repairs,  and  the  lessee,  was  ejected  for 
non-payment  of  rent ;  Held^  that  a  mechanic's  lien  cannot 
be  enforced  against  the  property  of  the  lessor  for  repairs 
made  for  the  lessee — the  remedy  of- the  mechanic  being 
against  the  lessee,  to  whose  contract  with  the  owners  the 
plaintiff  should  have  looked.    Ibid, 

Railroads,  Joint  Liability  of : 

The  lessor  and  lessee  of  a  railroad  are  both  liable  for  the  negli- 
gence of  the  lessee  to  the  extent  determined  by  this  Court 
in  Logan  \,  Railroad,  116  N.  C,  940;  Tillett  v.  Railroad^ 
1031. 

LETTER,  When  Construed  as  Holographic  Will,  202. 

LIABILITY  OF  COMMON  CARRIER,  When  May  be   Limited, 
1056. 

Of  Directors  of  Bank,  287,  811,  323. 

Of  Heir  for  Ancestor's  Debts  : 

1.  A  judgment  against  the  personal  representative  on  a  debt  of 
his  intestate  is  an  estoppel  upon  the  real  representative, 
and  in  the  absence  of  fraud  or  collusion  is  not  open  to  a 
plea  of  the  Statute  of  Limitations  on  the  part  of  the  real 
representatives.    Lee  v.  McKoy,  518. 

118—86 
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2.  If  an  action  is  brought  by  a  creditor  against  the  personal 
K  representative  of  his  deceased  debtor  within  seven  years, 

&c.,  but  by  delays  in  the  courts  judgment  is  not  obtained 
j  until  after  seven  years,  the  real  representative  is  not  pro- 

tected by  the  Statute  of  Limitations  when  it  is  sought  to 
j  subject  the  decedent^s  lands  to  the  payment  of  such  debt. 

Ibid, 

ij  8.  Upon  the  death  of  a  debtor,  the  creditor's  remedies  are  pri- 

I  marily  against  the  personal  representative  ;    he  ..annot 

!  maintain  an  action  against  the  real  representative  until 

the  personal  estate  has   been  exhausted ;  or,  if  that  has 

been  wasted,  until  the  bond  of  the  personal  representative 

^  has  been  exhausted ;  but  he  may  sue  both  the  personal 

and  real  representative  in  one  action  in  order  to  avoid  cir- 
cumlocution.   Ibid, 

4.  It  is  the  duty  of  the  personal  representative  to  take  appro- 
priate steps  to  subject  the  real  estate  of  decedent  to  the 
payment  of  debts.  If  he  is  derelict  in  this  matter,  the 
creditor  has  a  remedy  to  enforce  a  sale  of  the  real  estate 
under  Sections  1436,  1474,  The  Code.    Ibid, 

LICENSEES  AND  TENANTS : 

Persons  occupying  stalls  in  a  town  market  house,  ander 
license  from  the  town,  are  not  tenants  but  licensees  merely. 
They  do  not  acquire  the  rights  of  tenants  from  year  to 
year  by  being  permitted  to  hold  over  after  the  period  cov- 
ered by  their  license  has  expired,  and  may  be  summarily 
ejected  at  the  discretion  of  the  proper  authorities. 
Hutchins  v.  Town  of  Durham^  457. 

LICENSE  TAX  : 

1.  The  Legislature  had  the  power  to  levy  the  tax  on  peddlers 

provided  in  Sec.  28,  Ch.  116,  Laws  1895,  and  to  provide  the 
method  of  collection  and  enforcement  set  forth  in  the 
Machinery  Act  of  1895.    Range  Company  v.  Gamer ^  328. 

2.  Foreign  corporations  can  only  do  business  in  this  State  by 

virtue  of  the  rules  of  comity,  under  which  rules  they  can- 
not be  accorded  greater  privileges  than  citizens  of  the 
State.    Ibid, 

3.  The  tax  imposed  on  peddlers  by  the  Revenue  Act  of  1895.  as 

it  makes  no  discrimination  in  favor  of  citizens  of  this  State, 
is  valid,  and  not  in  violation  of  the  Federal  protection  of 
Inter-State  Commerce  guaranteed  by  the  Constitution  of 
the  United  States.    Ibid, 
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QuerCj  if  the  counties  have  power  to  levy  a  peddler^s   tax 
under  Ch.  116,  Sec.  28,  Laws  1895.    Ibid. 

4.  The  proper  procedure  to  test  tha  validity  of  a  tax  is  to  pay 

it  and  sue  to  recover  it  back. 

5.  The  charter  of  the  City  of  Charlotte,  by  Sec.  87,  which  pro- 

vides :  "  Taxes  for  city  purposes  shall  be  levied  on  real  and 
personal  property,  trades,  licenses  and  other  subjects  of 
taxation  as  provided  in  See.  8,  Art.  V.,  of  the  State  Consti- 
tution,^^ authorizes  a  licanse  tax  of  $250  per  annum  on  the 
business  of  pawn-broking. 

6.  Brokers  and  pawnbrokers  constitute  distinct  classes,  and 

entirely  different  license  taxes  may  be  assessed  upon  them. 
Schaul  V.  City  of  Charlotte,  738. 

LIEN,  Laborer^s,  Sufficiency  of  Notice  of,  266. 

Of  Judgment  of  Justice  of  the  Peace  : 

1.  A  judgment  of  a  justice  of  the  peace  when  duly  docketed  in 

the  office  of  the  superior  court  clerk  becomes  a  judgment 
of  that  court  to  all  intents  and  purposes,  and  is  a  lien  upon 
all  of  the  real  estate  of  the  defendant  in  the  county. 
Dysart  v.  Brandreth,  968, 

2.  Where  an  appeal  is  taken  from  a  judgment  of  a  justice  of 

the  peace,  and  security  is  given  to  stay  execution,  the 
plaintiff  is  not  deprived  of  the  right  to  have  it  docketed  in 
the  superior  court,  nor  is  the  lien  of  the  judgment 
destroyed  by  the  appeal  and  supersedeas  bond.    Ibid, 

3.  A  judgment  of  a  justice  of  the  peace  does  not  become  dor- 

mant by  the  failure  to  issue  execution  thereon  pending  an 
appeal  from  the  judgment  where  bond  has  been  given  to 
stay.    I  bid. 

Of  Levy  for  Taxes  : 

1.  Although  a  tax  list  when  placed  in  the  hands  of  a  sheriff  for 

collection  has  the  force  of  a  docketed  judgment  and  execu- 
tion as  to  real  estate,  it  creates  no  lien  on  personal  prop- 
erty, until  levied,  as  against  bona  fide  purchasers  for  value 
from  the  taxpayer's  assignee  for  benefit  of  creditors. 

2.  Where  an  assignee  for  the  benefit  of  the  creditors  of  a  tax- 

payer, sells  personal  property  of  his  assignor,  on  which  a 
tax  had  been  assessed  but  not  levied  prior  to  the  assign- 
ment, the  proceeds  in  the  hands  of  the  assignee  are  not 
subject  to  garnishment  for  the  payment  of  the  tax,  but 
belong  to  the  creditors.    Shelby  v.  Tiddy,  792. 
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LIEN,  Priority  of,  162. 

Surrender  of  for  Materials  by  Taking  Note  : 

1.  Where  a  note  or  acceptance  is  jriven  on  a  precedent  debt, 

the  presumption  is  that  it  was  not  taken  by  the  creditor 
in  payment  of  the  debt,  and  the  onus  is  on  the  debtor  to 
show  the  contrary ;  otherwise,  when  the  note  or  accept- 
ance is  taken  contemporaneously  w^ith  the  contracting  of 
the  debt.     Delafleld  v.  Construction  Co.^  105. 

2.  Where  a  water-works  construction  company  ordered  pipe 

from  a  manufacturer,  who  replied  that  he  would  ship,  but 
terms  were  *'  cash ;  immediate  payment,''  and  the  company 
replied  that  it  would  pay  cash  in  the  follow^in^  manner^a 
banking  house  to  which  the  company  had  sold  the  City  of 
Newbern  water- works  bonds  would  accept  the  drafts  of 
the  pipe  manufacturer  payable  at  three  months,  with 
interest,  for  the  amount  of  each  month's  delivery  of  pipe; 
and  the  terms  were  accepted  by  the  manufacturer  whose 
drafts  the  banking  house  accepted  and  deposited  bonds  as 
collateral ;  Held^  that  the  company  was  discharged  from 
liability  on  the  contract  for  the  pipe.    Ibid, 

LIMITATIONS,  Statute  Of,  215  : 

1.  Where  in  a  trial  of  an  action  for  breach  of  warranty   in  a 

<;onveyance  of  right  to  cut  timber,  it  appeared  that  the 
plaintiflTs  learned  of  the  defect  in  their  title  more  than  ten 
years  before  action  brought,  but  were  not  interfered  with, 
and  stopped  of  their  own  accord,  and  afterwards,  within  a 
year  before  bringing  the  action,  they  resumed  work,  but, 
in  obedience  to  notice  from  the  true  owner,  desisted,  and 
the  owner  took  possession  under  his  superior  title  ;  Held^ 
that  the  ouster  took  place,  not  when  the  plaintiff  stopped 
work  of  his  own  accord,  but  when  he  did  so  upon  being 
warned  to  quit,  and  the  statute  began  to  run  from  that 
time.    Mizzell  v.  Ruffln,  69. 

2.  The  Statute  of  Limitations  does  not  run  against  an  idiot  by 

reason  of  the  excepting  clause  in  Sect.  168  of  ne  Code, 
Outland  v.  Outland,  138. 

3.  When  property  is  conveyed  as  security  for  an  existing  debt. 

the  debt  may  be  enforced  to  the  extent  of  the  security  at 
least,  although  at  the  time  of  the  conveyance  the  debt 
was  barred  by  the  Statute  of  Limitations.  Taylor  v.  Hunt^ 
168. 
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4.  The  Statute  of  Limitations  is  suspended  by  l^he  Code^  Sec- 

tion 162,  in  the  following  cases :  (1)  When  the  person 
against  whom  a  cause  of  action  exists  becojiues  a  non-resi- 
dent, whether  he  remain  continuously  absent  for  a  year  or 
occasionally  visits  the  State  ;  (2)  When  such  person  retains 
his  residence,  but  is  absent  from  the  State  continuously 
for  one  year  or  more.    Lee  v.  McKoy,  618. 

5.  If  a  party  is  a  non-resident  of  the  State  where  the  cause  of 

action  accrues,  the  *'  return  to  the  State,"  specified  in  Sec- 
tion 162  as  necessary  to  put  the  Statute  of  Limitations  in 
motion,  is  a  return  animo  manendi,  not  a  casual  appear- 
ance in  the  State,  passing  through  it,  or  even  making 
a  visit  here.    I  bid. 

6.  A  judgment  against  the  personal  representative  on  a  debt 

of  his  intestate  is  an  estoppel  upon  the  real  representative, 
and  in  the  absence  of  fraud  or  collusion  is  not  open  to  a 
plea  of  the  Statute  of  Limitations  on  the  part  of  the  real 
representatives.    1  bid. 

7.  If  an  action  is  brought  by  a  creditor  against  the  personal 

representative  of  his  deceased  debtor  within  seven  years, 
&c.,  but  by  delays  in  the  courts  judgment  is  not  obtained 
until  after  seven  years,  the  real  representative  is  not  pro- 
tected by  the  Statute  of  Limitations  when  it  U  sought  to 
subject  the  decedent's  lands  to  the  payment  of  such  debt. 
Ibid. 

8.  The  decision   in  Syme  v.  Badger ^  96  N.  C,  197,  as  to  the 

seven  year  Statute  of  Limitations  seems  to  have  been 
founded  upon  a  mistaken  line  of  reasoning,  and  having 
been  several  times  doubted  in  former  decisions,  is  now  pos- 
itively overruled,  as  is  also  the  case  of  Andres  v.  Powell^ 
97  N.  C,  155.  The  ruling  in  Syme  v.  Badger  would  bar  a 
cause  of  action  before  the  right  to  sue  on  it  had  accrued. 
Ibid. 

9.  In  computing  the  number  of  years  of  an  adverse  possession 

the  periods  of  occupancy  by  the  ancestor  and  the  heir 
respectively  should  be  added  together.  Alexander  v. 
mbbon,  796. 

10.  Sections  136  and  137  of  The  Code  being  repealed  by  Ch.  113, 
Laws  1891,  the  time  between  May  20,  1861,  and  January  1, 
1870,  is  no  longer  to  be  omitted  in  computing  time  as 
regards  Statutes  of  Limitation,  except  in  actions  com- 
menced prior  to  January  1,  1893.     Ibid. 
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11.  There  is  no  statute  or  judicial  ruling  in  this  Stat«  wh.ichf 
makes  an  allegation  of  possession  vitally  essential  to  a 
petition  ^or  partition,  except  the  decision  in  Alsbrook  v. 
Reid^  89  N.  C,  151,  which  case  is  overruled  on  that  point. 
IHd. 

12.  The  acknowledgment  necessary  to  amount  to  a  new  prom- 
ise to  pay  a  debt  barred  by  the  Statute  of  Limitation  most 
manifest  as  strong  and  convincing  an  intention  to  renew  the 
debt  as  if  there  had  been  a  direct  promise  to  pay  it.     Wells 

V.  Hill,  900. 

18.  A  promise  to  pay  a  debt  barred  by  the  Stature  of  Limita- 
tion must  not  only  be  in  writing,  extend  to  the  whole  debt, 
but  must  be  unconditional  and  to  pay  in  money  and  not 
in  something  else  of  value.    Ibid. 

14.  Where  the  maker  of  a  note  wrote  to  the  holder,  after  it  had 
been  barred  by  the  Statute  of  Limitation,  saying  that  he 
would  not  give  a  mortgage  as  security,  but  that  he  had 
notes  on  which  he  expected  to  realize  sufficient  to  pay  all 
he  owed ;  that  he  expected  to  pay  every  dollar  of  the  note, 
though  he  supposed  the  holder  purchased  it  for  much  les^ 
than  its  value,  and  that  if  the  holder  would  give  him  time 
he  would  pay  the  note  with  other  notes  he  had  ;  Held,  not 
to  be  a  sufficient  acknowledgment  and  new  promise  to  pay 
the  debt  to  remove  the  bar  of  the  Statute  of  Limitations. 
Ibid. 

LOST  RECORDS : 

Where  the  original  papers  of  the  ja<lgment  role  are  lost  or 
destroyed,  but  the  rough  minute  docket  of  the  court  shows 
that  a  petition  to  sell  land  for  assets  was  fi'.ed,  and  the 
other  dockets  show  memoranda  of  an  order  for  publication 
for  non-resident  defendants,  that  an  order  of  sale  was  made, 
report  of  sale  filed  and  judgment  of  confirmation,  there  is  a 
presumption  of  law,  independent  of  the  statute.  The  Code, 
Sees.,  69,  79,  that  the  publication  was  made  as  ordered,  and 
proper  proof  of  it  filed  before  the  judgment  of  sale  was 
entered.    Everett  v.  Newton,  919. 

MALICE,  When  Presumed  and  how  Rebutted,  1181. 

MALICIOUS  INTENT,  in  Murder,  1131. 

MALICIOUS  PROSECUTION  : 

1.  One  who  applies  to  a  justice  of  the  peace  for  a  warrant  for 
the  arrest  of  another  is  not  liable,  in  an  action  for  mali- 
cious prosecution,  for  the  errors  of  law  committed  by  the 
justice  in  issuing  the  warrant.     Oakley  v.  Tate,  861. 
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2.  Where  A.  mortgaged  property  to  B.,  stating  at  the  time 
that  the  property  was  free  of  incambranoes ;  and  B.,  upon 
ascertaining  this  to  be  untrue,  stated  the  facts  to  a  justice 
of  the  peace  and  asked  for  an  appropriate  warrant  for  A.'s 
arrest,  whereupon  the  justice  issued  a  warrant  against  A. 
for  perjury,  under  which  he  was  arrested ;  Heldy  that  B. 
was  not  liable  to  A.  in  an  action  for  malicious  prosecution. 
Ibid. 

Defense  in  Action  for : 

The  defendant  in  an  action  for  malicious  prosecution  may  pro- 
tect himself  by  any  additional  facts  tending  to  show  that 
the  plaintiff  was  guilty  of  the  crime  charged  against  him, 
although  defendant  may  not  have  known  such  facts  when 
he  began  the  prosecution.  Thurber  v.  Loan  Association^ 
129. 

MANSLAUGHTER,  1161. 

1.  As  manslaughter  may  be  committed  in  various  ways,  and 

without  the  use  of  a  deadly  weapon,  a  defendant  who  was 
indicted  and  tried  for  murder  with  a  stick,  and  was  con- 
victed of  manslaughter,  cannot  complain  of  the  failure  of 
the  trial  judge  to  instruct  the  jury  whether  the  stick  used 
was  a  deadly  weapon.     State  v,  TJssery^  1177. 

2.  Where,  on  a  trial  for  murder,  the  judge  instructed  the  jury 

that  if  they  were  satisfied  that  the  prisoner  reasonably 
feared  the  loss  of  his  life  or  great  bodily  harm  at  the  hands 
of  the  deceased,  at  the  time  he  struck  the  blow,  and  that 
it  was  necessary  for  him  to  strike  for  the  protection  of  his 
life  or  to  save  himself  from  serious  bodily  harm,  they  should 
acquit  the  prisoner ;  Held,  that  such  instruction  was  suf- 
ficiently explicit  and  not  erroneous,  in  that  it  did  not 
instruct  the  jury  to  acquit  the  defendant  if  he  believed  it 
necessary  to  strike,  &c.    Ibid. 

MARKETS,  Power  of  Cities  and  Towns  Over,  457. 

MARKET  STALLS,  Licensees  of: 

1.  A  town  ordinance,  providing  that  all  licenses  to  occupy 
stalls  in  a  market  house  may  be  revoked  at  will,  is  in  force 
until  repealed,  and  may  be  summarily  enforced  at  the  dis- 
cretion of  the  authorities  of  the  town.  Hutchins  v.  Town  of 
Durham,  457. 
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2.  Persons  occupy ing  stalls  in  a  town  market  house,  under 
license  from  the  town,  are  not  tenants,  but  licensees 
merely.  They  do  not  acquire  the  rights  of  tenants  from 
year  to  year  by  being  permitted  to  hold  over  after  the 
period  covered  by  their  license  has  expired,  and  may  be 
summarily  ejected  at  the  discretion  of  the  proper  authori- 
ties.   Ibid. 

8.  Guests  at  a  hotel,  passengers  on  a  car,  holders  of  seats  at  a 
theatre,  occupants  of  stalls  in  a  town  market  house,  and 
such  like  licensees,  cannot  maintain  ejectment  if  evicted, 
but  can  only  sue  for  damages  if  wrongfully  turned  out. 
Such  persons'  right  of  occupancy  are  dependent  upon 
proper  behavior  and  decent  conduct  and  obedience  to  rea- 
sonable rules  and  regulations  of  the  proprietors,  and  for  a 
breach  of  such  implied  conditions  they  may  be  summarily 
removed.    Ibid. 

4.  Markets  being  a  public  necessity,  a  town  has  the  implied 
power  to  establish  and  regulate  them.    Ibid. 

MARRIAGE,  When  Void: 

1.  To  bring  a  case  of  unlawful  marriage  within  the  proviso  to 

section  1810  of  The  Code  which  prevents  the  courts  from 
declaring  a  marriage  void  (except  for  bigamy,  &c.,)  it  must 
be  shown  not  only  that  one  of  the  parties  is  dead  but  that 
cohabitation  and  the  birth  of  issue  followed  the  unlawful 
marriage.     Ward  v.  Hailey^  55. 

2.  The  fact  that  a  presumption  which  had  arisen  of  the  death 

of  a  woman's  husband  shields  her  from  prosecution  for 
bigamy  upon  marrying  another,  does  not  render  the  last 
•  marriage  any  the  less  bigamous  or  void  if  the  first  husband 
be,  in  fact,  alive,  nor  is  she  entitled  to  any  of  the  riglits  of 
widowhood  under  the  second  and  unlawful  marriage.  I  bid, 

MARRIED  WOMAN  : 

1.  Where  a  married  woman  acquires  the  title  to  land  before  or 

after  marriage,  without  any  qualification  or  restriction 
upon  her  right  of  alienation,  she  can  dispose  of  it  during  her 
life  time  only  in  the  way  pointed  out  in  the  Constitution. 
(Art.  X.,  Sec.  6.)    Kirby  v.  Boyette,  244. 

2.  The  words  *' for  the  sole  and  separate  use,'' or  equivalent 

language,  qualifying  the  estate  of  a  trustee  for  a  married 
woman,  must  be  construed  as  manifesting  the  intent  on 
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the  part  of  the  grantor  to  limit  her  right  of  alienation  to 
the  mode  and  manner  expressly  provided  in  the  instrument 
by  which  the  estate  is  created.    Ibid, 

Contract  of,  271. 

MASTER  AND  SERVANT : 

1.  A  master  owes  to  his  servant  the  duty  of  using  ordinajry 
care  to  procure  sound  and  safe  appliances,  and  is  answer- 
able when  the  servant  is  injured  by  defective  ways,  imple- 
ments, machinery  or  appliances,  if  a  proper  inspection 
could  have  remedied  the  defect  and  prevented  the  injury. 
Chessony.  Lumber  Co. ^  59. 

2.  Carpenters  employed  by  a  master  to  inspect  and  repair,  if 

necessary,  a  platform  used  by  an  employee  in  loading  and 
unloading  lumber,  are  not  fellow-servants  of  the  employee. 
1  bid. 

3.  While  an  employee  may  not  be  culpable  for  obeying  the 

orders  of  a  vice-principal,  he  is  guilty  of  negligence  if  he 
does  an  act  involving  danger  in  disobedience  to  such 
orders.  He  cannot  recover  for  an  injury  resulting  from 
such  disobedience.  To  hold  otherwise  would  be  unjust, 
unreasonable,  and  therefore  contrary  to  law.  Styles  v. 
Railroad,  1084. 

MATERIALS  FURNISHED  f  O  CORPORATION  : 

1.  Debts  of  a  corporation  for  labor  performed  or   materials 

furnished  to  keep  it  *'a  going  concern,"  have  a  priority 
over  a  mortgage  previously  recorded,  although  the  labor 
done  or  materials  furnished  do  not  add  to  the  plant  or 
enhance  its  value  {Code,  Section  1255).  Coal  Company  v. 
Electric  Light  Company,  282. 

2.  Coal  furnished  to  and  used  by  an  electric  light  and  power 

company  to  enable  it  to  operate  its  plant  is  '*  material  fur- 
nished "  within  the  meaning  of  Section  1255  of  The  Code. 
Ibid. 

MECHANIC'S  LIEN  : 

1.  Before  a  mechanic's  lien  can  attach,  there  must  exist  the 

relation 'of  creditor  and  debtor — a  debt  must  be  created 
before  a  lien  can  attach.     Boone  v.  Chatfleld,  916. 

2.  Where  the  contract  of  lease  of  a  hotel  provided  that  the 

lessee  should  make  and  pay  for  repairs,  and  deduct  the  cost 
thereof  from  the  rent,  and  required  the  lessee  to  deposit  in 
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a  bank  a  sum  out  of  which  thp  cost  of  repairs  should  be  paid, 
and  provided  that  no  liens  should  be  created  on  the  prop- 
erty for  such  repairs,  and  the  lessee  was  ejected  for  non- 
payment of  rent ;  Held,  that  a  mechanic's  lien  cannot  be 
enforced  ag^ainst  the  property  of  the  lessor  for  repairs  made 
for  the  lessee — the  remedy  of  the  mechanic  being  af^inst 
the  lessee,  to  whose  contract  with  the  owners  the  plaintiff 
should  have  looked.     Ibid, 

MECHANIC'S  LIEN,  Action  to  Enforce : 

1.  A  proceeding  to  enforce  a  mechanic's  lien  being  in  rem^  the 
service  of  summons  by  publication  is  authorized  by  Section 
218  (4)  of  The  Code^  if  defendant  cannot,  after  due  diligence, 
be  found  in  the  State,  whether  he  is  a  non-resident  or  a 
resident.    Bernhardt  v.  Brown,  700. 

^  2.  In  an  action  to  enforce  a  mechanic's  lien,  and  in  all  other 
proceedings  in  rem,  it  is  not  necessary,  as  in  proceedings 
quasi  in  rem,  to  acquire  jurisdiction  by  actual  seizure  or 
attachment  of  the  property,  the  mere  bringing  of  the  suit 
in  which  the  claim  is  sought  to  be  enforced  being  equiva- 
lent to  seizure.     2  bid. 

MENTAL  CAPACITY  :    * 

1.  The  capacity  or  incapacity  t^make  a  deed  or  contract  is  a 

question  of  fact  for  the  jury  and  not  one  of  law.  Williams 
v.  Naid,  481. 

2.  No  presumption  of  incompetency  to  make  a  deed  or  contract 

is  raised  by  the  law  from  advanced  age  or  feeble  health  of 
the  grantor.    Ibid. 

3.  In  the  trial  of  an  issue  as  to  whether  a  grantor  at  the  time  of 

executing  a  deed  was  of  sound  mind  and  disposing  mem- 
ory, it  was  error  to  charge  that  **  if  the  jury  believe  that 
the  grantor  was  64  years  of  age,  was  suffering  from  physi- 
cal disease,  which  had  developed  four  years  previous 
thereto,  which  had  grown  in  strength  and  virulence  up  to 
the  time  of  the  execution  of  the  deed,  and  from  the  effect 
of  which  he  died  three  months  thereafter,  and  that  his  old 
age  and  physical  infirmity  had  weakened  his  mind  :  then 
the  deed  being  a  bounty  and  made  without  consideration, 
there  arises  the  presumption  of  law  that  he  was  incompe- 
tent to  execute  the  deed,  and  the  burden  is  upon  the 
defendant  (grantee)  to  satisfy  the  jury  that  he  was  comjie- 
tent."     Ibid. 


INDEX.  1371 


MILITIA,  State,  466. 

State  (Sek  **  State  Militia"). 
MILL  DAM,  Injuries  Caused  by,  780. 

MISJOINDER  OP  ACTIONS  : 

1.  Under  Section  267  (1)  of  The  Code,  which  provides  that  sev- 

eral causes  of  action  may  be  joined  in  the  same  complaint 
where  they  all  arise  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action,  a  cause 
of  action  for  a  tort  may  be  joined  with  one  for  the  enforce- 
ment  of  an  equitable  right.    Benton  v.  Collins,  106. 

2.  A  complaint  is  not  demurrable  for  misjoinder  of  independ- 

ent causes  of  action,  which  seeks  to  recover  damages  for 
personal  injuries  and  also  to  set  aside  a  deed  as  fraudulent 
and  to  have  the  land  sold  to  pay  plaintiff^s  recovery. 
Ibid, 

Of  Parties  : 

A  misjoinder  of  unnecessary  parties  is  surplusage  and  is  not  a 
ground  of  demurrer.     Sullivan  v.  Field,  358. 

MISMANAGEMENT  OF  BANK  BY  DIRECTORS,  287,  311,  823. 

MISTAKE,  787  : 

Clerical,  in  Registry  of  Mortgage,  156. 

MORTGAGE : 

1.  A  mortgage  is  a  contract  and  the  parties  may  affix  such 

terms  and  conditions  as  they  see  fit,  provided  creditors  or 
others  interested  at  the  time  are  not  affected  thereby. 
Mclver  v.  Smith,  73. 

2.  When  property  is  conveyed  as  security  for  an  existing  debt, 

the  debt  may  be  enforced  to  the  extent  of  the  security  at 
least,  although  at  the  time  of  the  conveyance  the  debt  was 
barred  by  the  Statute  of  Limitations.     Faylor  v.  Hunty  168. 

Clerical  Mistake  in  Registry  of,  156. 
Foreclosure  of  by  B.  &  L.  Association,  178. 

In  Lieu  of  Bond,  578. 

Of  County  Land : 

1.  County  Commissioners  have  no  power  to  sell  property  held 
for  corporate  purposes  where  its  alienation  would  tend 
to  embarrass  or  prevent  the  performance  of  its  duties  to* 
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the  public  ;  and,  hence,  they  have  not  the  right  to  mort- 
gage county  land  to  Beoure  bonds  issued  to  build  a  court- 
house thereon.     Vaughn  v.  Commissioners^  686. 

2.  Power  to  sell  is  not  a  power  to  mortgage ;  and,  hence, 
express  authority  conferred  by  statute  upon  County  Com- 
missioners, without  consent  of  the  justices  of  the  peace  of 
the  county  to  sell  real  estate  of  the  .county  at  a  fair  price, 
does  not  imply  power  to  encumber  the  same  by  mortgage. 
Ibid, 

Power  of  Sale  Under  : 

1.  The  attempted  sale  of  land  under  a  mortgage  by  the  heir  of 

the  mortgagee  is  without  authority  and  conveys  no  estate, 
though  it  seems  that  the  purchaser  at  such  sale,  if  acting 
in  good  faith,  may  be  subrogated  to  the  rights  of  the  mort- 
gagee.   Atkins  y..Crumpler,  632. 

2.  The  sale  of  land  under  a  power  contained  in  a  mortgage,  in 

order  to  be  valid  must  be  made  in  strict  compliance  with 
the  terms  of  the  power,  and  must  be  openly  and  fairly  con- 
ducted.   Ibid. 

MORTGAGE  ASSIGNED  AS   COLLATERAL,  Action  to  Pore- 
close,  631. 

MORTGAGE  BY  CORPORATION  : 

1.  Debts  of  a  corporation  for  labor  performed  or   materials 

furnished  to  keep  it  ''a  going  concern,^'  have  a  priority 
over  a  m:ortgage  previously  recorded,  although  the  labor 
done  or  materials  furnished  do  not  add  to  the  plant  or 
enhance  its  value  (Code,  Section  1255).  Coal  Company  v. 
Electric  Light  Company,  232. 

2.  Coal  furnished  to  and  used  by  an  electric  light  and  power 

company  to  enable  it  to  operate  its  plant  is  *'  material  fur- 
nished ^^  within  the  meaning  of  Section  1255.  of  The  Code. 
Ibid. 

MORTGAGEE,  162,  283. 

Remedies  of  : 

The  holder  of  a  debt  secured  by  mortgage  or  deed  of  trust, 
having  two  remedies — one  in  personam  for  the  debt  and 
the  other  in  rem  to  subject  the  mortgaged  property  to  its 
payment — can  pursue  either  remedy  without  waiving  his 
right  to  resort  to  the  other.    Silvey  v.  Axley^  959. 
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MORTGAGE  SALE : 

1.  Where,  in  a  complaint  seeking  to  enjoin  a  sale  of  several 

tracts  of  mortgaged  land,  there  is  no  allegation  that  there 
is  any  dispute  as  to  the  amount  of  any  of  the  debts  or  that 
either  of  the  mortgaged  tracts  is  certainly  of  greater  value 
than  the  mortgage  upon  it,  or  that  the  debtor  has  pro- 
ceeded to  have  his  homestead  allotted  either  under  an 
execution  against  him,  or  by  petition,  the  sale  under  the 
mortgage  will  not  be  enjoined  in  order  that  a  homestead 
may  be  allotted,  since  any  surplus  arising  from  the  sale 
would  still  be  realty  in  which  the  mortgagor  could  still 
assert  his  right  to  a  homestead  exemption.  Montague  v. 
Bank,  283. 

2.  Where  the  assignee  of  a  mortgagor  seeks  to  enjoin  the  sale 

of  the  mortgaged  premises  by  the  mortgagee  and  does  not 
show  that  any  irreparable  damage  will  accrue  to  the  debtor 
thereby  or  that  there  is  any  reason  why  the  mortgragee  is 
not  a  proper  person  to  sell,  the  court  will  not  enjoin  the 
sale  and  substitute  a  commissioner  of  the  court  in  lieu  of 
the  one  designated  in  the  mortgage  to  exercise  the  power 
of  sale.    Ibid, 

8.  The  court  will  not  order  mortgaged  land  to  be  sold  in  par- 
cels, when  such  method  is  not  stipulated  for  in  the  mort- 
gage, unless  some  valid  reason  therefor  is  shown.    Ibid, 

MORTGAGOR : 

Insolvency  of  the  mortgagor  is  not  of  itself  sufficient  ground 
for  appointment  of  receiver  of  mortgaged  chattels.  White- 
head V.  Hale,  601. 

MORTGAGOR  AND  MORTGAGEE : 

1.  In  an  action  between  the  purchaser  of  a  mortgagor's  equity 

of  redemption  and  a  purchaser  at  a  sale  under  the  mort- 
gage, for  an  accounting,  &c.,  the  plaintiff  is  not  entitled  to 
judgment  upon  complaint  and  answer  where  the  answer 
avers  that  at  the  time  of  the  sale  there  was  an  amount  due 
on  the  notes  secured  by  the  mortgage  equal  to  the  amount 
bid  by  the  purchaser  at  such  sale.    Mclver  v.  Smith^^S, 

2.  In  an  action  brought  by  the  purchaser  of  a  mortgagor's 

equity  of  redemption  against  a  purchaser  at  the  mort- 
gagee's sale,  for  accounting  and  to  bn  allowed  to  redeem, 
because  of  the  invalidity  of  the  sale,  &c.,  the  burden  islon 
the  plaintiff  to  show  that  at  the  time  of  the  sale  there  was 
nothing  due  on  the  mortgage.    Ibid, 
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8.  A  mortgage  is  a  contract  and  the  parties  may  affix  snoh 
terms  and  conditions  as  they  see  fit,  provided  creditors  or 
others  interested  at  the  time  are  not  affected  thereby. 
1  hid. 

4.  The  purchaser  of  a  mortgagor's  equity  of  redemption  is  not 

entitled  to  personal  notice  of  a  sale  under  the  power  con- 
tained in  the  mortgage  where  the  mortgage  simply  author- 
izes a  sale  **  after  advertising  '^  in  case  of  default.    1  bid, 

5.  In  the  trial  of  such  action,  hearsay  evidence  as  to  the  value 

of  the  land  is  inadmissible.    Ibid. 

6.  One  who  holds  possession  of  land  under  a  bond  for  title  does 

not  hold  adversely  to  his  vendor  in  the  absence  of  some 
hostile  act  on  the  part  of  the  vendee  under  a  claim  of  right 
with  intent  to  assert  such  right  against  the  vendor.  Brad- 
sher  V.  Hight'twer,  399. 

7.  In  such  case  the  burden  of  proving  adverse  possession  is  on 

the  vendee.    Ibid. 

8.  A  mortgagee  who  takes  possession  is  held  to  a  full  and  strict 

account  for  the  rents  and  use  of  the  property  ;  for  not  only 
the  profits  actually  received,  but  for  the  value  of  any  rea- 
sonable and  prudent  use  to  which  he  might  have  put  the 
property  without  detriment  thereto.   Hinnon  v.  Smith,  508. 

9.  A  mere  permission  granted  to  a  mortgagor  to  take  the  prop- 

erty to  his  home  is  not  snoh  a  stipulation  as  will  deprive 
the  mortgagee  of  his  legal  right  to  take  possession  under 
his  mortgage  whenever  he  sees  fit  to  do  so.    Ibid. 

10.  Where  a  mortgagee  took  possession  of  a  horse  covered  by 
the  mortgage,  in  consequence  of  which  the  mortgagor  had 
to  walk  home  and  suffered  from  the  cold  during  his  walk  ; 
Heldy  that  such  suffering  of  the  mortgagor  was  too  remote 
to  be  considered  by  the  jury  in  an  action  for  damages. 
Ibid. 

11.  One  who  purchases  and  takes  an  assignment  of  a  mortgage 
stands  in  the  same  relation  to  the  mortgagor   as  did  the 
original  mortgagee ;  and  his  subsequent  purchase  of  the 
equity  of  redemption  from  the  motgagor  is  presumed  to 
be  fraudulent  and  oppressive.    Hall  v.  Lewis^  509. 

12.  A  mortgagor  who  conveys  his  equity  of  redemption  to  the 
mortgagee  by  absolute  deed  has  a  right  to  redeem,  not- 
withstanding such  deed,  unless  the  mortgagee  rebuts  the 
presumption  of  fraud,  which  such  a  transaction  raises  in 
equity,  by  proving  its  bona  fides  \  that  is,  that  he  had 
dealt  fairly  and  openly  with  the  mortgagor.    Ibid. 
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18.  A  mortgagee  who  parchases  the  equity  of  redemption  from 
the  mortgagor,  under  circumstances  which  render  the 
transaction  one  which  will  not  be  sustained  in  equity,  has 
no  right  to  compensation  for  betterments  put  upon  the 
property  after  it  was  conveyed  to  him.  He  is  held  to  notice 
of  the  invalidity  of  such  a  purchase  and  title.    Ibid. 

'  14.  The  purchaser  of  land  subject  to  mortgage,  who  assumes 
the  payment  of  the  mortgage  debt,  becomes,  as  between 
himself  and  hi8  vendor,  the  principal  debtor,  and  the  lia- 
bility of  the  vendor  (mortgagor)  as  between  the  parties  is 
that  of  surety.     Woodcock  v. ,  Bostic,  822. 

15.  In  equity,  a  creditor  may  have  the  benefit  of  all  collateral 
obligations  for  the  payment  of  the  debt,  which  a  person 
standing  in  the  relation  of  a  surety  for  others  holds  for  his 
indemnity,  and  hence  the  assignee  of  a  mortgage  debt 
which  has  been  assumed  by  the  purchaser  of  the  equity  of 
redemption  may,  in  foreclosure  proceedings,  have  a  defi- 
ciency judgment  against  such  purchaser  by  praying  for  the 
equitable  relief  of  subrogation.     Ibid. 

16.  The  written  assumption  of  the  mortgage  debt  by  the  pur- 
chaser of  the  equity  of  redemption  in  land,  and  his  agree- 
ment with  the  mortgagor  and  mortgagee  to  pay  the  same, 
are  entirely  personal  to  such  mortgagor  and  mortgagee,  and 
cannot  be  assigned  to  the  purchaser  of  the  mortgage  debt 
so  as  to  enable  him  to  maintain  an  independant  action  at 
law  upon  it.    Ibid. 

MUNICIPAL  CORPORATIONS,  662 : 

1.  The  requirement  of  the  Constitution  that  all  taxes  shall  be 

uniform  does  not  prohibit  a  municipality,  which  is  empow- 
ered to  tax  persons  engaged  in  mercantile  business,  from 
classifying  dealers  in  a  particular  kind  of  merchandise, 
separately  from  those  whose  business  it  is  to  sell  other 
articles  falling  within  the  same  generic  terms.  Rosen- 
baum  v.  City  of  Newbern,  88. 

2.  Under  the  police  power  belonging  to  a  municipality  by  its 

charter,  or  under  the  general  law,  it  may  require  a  dealer 
in  second-hand  clothing  to  turn  it  over  to  the  city  for  dis- 
infection, at  specified  prices.    Ibid. 

8.  A  municipality  is  not  liable  for  damages  caused  by  the 
enactment  and  enforcement  of  a  valid  ordinance.    1  bid. 


1376  INDEX. 


4.  An  in  junction  will  not  lie  to  enjoin  the  enforcement  of  an 

ordinance  on  the  ground  that  it  shows  an  abnse  by  the 
municipality  of  a  discretionary  power  with  which  it  ia 
vested.    Ibid, 

5.  A  municipality  is  liable  for  any  injury  caused  by  want  of 

ordinary  care  and  skill  in  making  improvements  to  its 
streets  and  sidewalks,  and  for  failure  to  exercise  reasonable 
diligence  to  protect  the  owner  of  the  abutting  lot  and  the 
public  against  danger  to  which  they  might  reasonably  be 
expected  to  be  exposed.     Willis  v.  City  of  Newher,n^  132. 

6.  Section  757  of  The  Code,  requiring  that  claim  against  munic- 

ipal corporations  shall  be  presented  to  the  proper  author- 
ities and  demand  for  payment  as  prerequisites  to  an  action 
to  enforce  such  claims,  applies  only  to  demands  arising  ex 
contractu  and  not  to  those  arising  ex  delicto.  Shields  v. 
Town  of  Durham,  450. 

7.  A  municipal  corporation  is  held  to  notice  of  facts  brought  to 

the  attention  of  individual  members  of  its  governing  body 
when  not  in  session.    Ibid. 

8.  Notice  to  the  agent  is  notice  to  the  principal ;  and  this  rule 

of  law  is  applicable  to  municipal  corporations  ;  but  notice 
to  certain  petty  officials  does  not  bring  a  case  within  the 
rules.    Ibid, 

9.  A  town  is  responsible  in  damages  for  the  gross  neglect  of  its 

officials  in  the  matter  of  providing  suitable  protection  for 
the  health  of  persons  confined  in  the  receptacle  for  prison- 
ers.   Ibid, 

10.  Where  the  charter  of  a  city  provides  that  each  street  or 
portion  of  a  street  improved  shall  be  a  taxing  district  by 
requiring  the  total  cost  of  improvement  on  each  street  or 
portion  of  street  improved  to  be  ascertained  and  one -third 
thereof  assessed  on  the  property  abutting  on  each  side  of 
the  street  according  to  the  frontage  of  each  lot,  and  also 
provides  methods  whereby  each  lot  owner  may  contest  the 
assessment ;  Held,  that  such  charter  is  not  in  violation  of 
Section  9  of  Article  VII.,  requiring  all  taxes  to  be  uniform, 
or  of  Section  3  of  Article  V. ,  requiring  a  uniform  rule  for 
taxing  real  estate  according  to  its  true  value  in  money. 
Hilliard  v.  City  of  Asheville,  845. 

11.  Under  such  charter  provisions  the  question  of  eminent 
domain,  or  taking  private  property  for  public  use,  does 
not  arise  ;  and,  since  ample  notice  of  the  assessment  is  pro- 
vided for,  with  opportunity  for  the  lot  owner  to  be  heard. 
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it  does  not  deprive  the  owuer  of  his  property  without  '*due 
process  of  law^'  (Section  1  of  14th  Amendment  to  Con- 
stitution of  United  States  and  Section  17  of  Article  I  of 
Constitution  of  North  Carolina).    Ibid. 

12.  Such  charter,  in  requiring  that  the  cost  of  the  total  improve- 
ment in  such  ''  taxing  district  ^^  shall  be  ascertained  and 
one-third  thereof  assessed  upon  property  abutting  on  each 
side  of  the  street  within  such  district,  and  that  the  city 
shall  pay  one-third  of  such  cost,  ^*  the  abutting  land  on 
each  side  assuming  the  liability  hereinbefore  creat*  d," 
cannot  be  considered  as  limiting  the  liability  of  the  prop- 
erty on  each  side  of  the  street  to  one-sixth  of  the  cost,  the 
meaning  plainly  being  that  such  liabif  ity  of  each  abutting 
owner  is  one-third  of  such  total  cost.    Ibid. 

13.  Where  a  city  charter  prescribes  special  methods  for  con- 
testing the  validity  and  regularity  of  assessments  for  street 
improvements  upon  the  land  of  each  abutting  owner,  and 
provides  for  the  payment  of  such  assessments  in  annual 
installments,  an  injunction  will  not  lie  to  prevent  the  col- 
lection of  the  assessment,  for  it  is  in  the  power  of  the 
owner  to  pay  an  installment  and  bring  an  action  for  its 
recovery.    Ibid. 

14.  Municipal  authorities  having  power  to  abate  nuisances, 
cannot  absolutely  prohibit  a  lawful  business  not  necessarily 
a  nuisance,  but  may  abate  it  when  so  carried  on  as  to  con- 
stitute a  nuisance.    State  v.  TafU  1190. 

15.  While  a  town,  under  its  authority  to  pass  laws  abating 
nuisances  and  for  preserving  the  public  health,  may  throw 
restrictions  around  the  sale  of  second-hand  clothing,  by 
compelling  fumigation  and  disinfection,  or  requiring  assur- 
ances that  it  has  not  been  brought  from  infected  places, 
&c.,  yet  an  ordinance  prohibiting  absolutely  the  importa- 
tion and  sale  of  second-hand  clothing  is  unreasonable,  in 
that  it  prohibits  a  business  lawful  in  itself  and  not  nec- 
essarily dangerous,  and  is  therefore  void.    Ibid. 

16.  Under  the  authority  conferred  upon  towns  by  Section 
8799  of  The  Code^  to  make  such  by-laws,  rules  and  regula- 
tions for  the  better  government  of  the  town  **  as  they  may 
deem  necessary,  provided  the  same  be  not  inconsistent  with 
this  chapter  or  the  laws  of  the  land,^-  the  commissioners  of 
a  town  have  not  power  to  enact  an  ordinance  declaring  it 
to  be  **unlawful  for  any  person  to  abuse  or  insult  any  offi- 
cer of  the  town,  or  member  of  the  police,  while  in  discharge 
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of  his  duty/'  and  imposiDg  a  ftoe  of  $25  upon  one  oonyicted 
thereunder.    State  v.  Clay^  1284. 

MURDER: 

1.  The  recent  decisions  of  this  Court  upon  the  distinction 

between  murder  in  the  first  and  second  degrees  and  man- 
slaughter reviewed  and  distinguished  by  Atkry,  J.  State 
V.  Thomas,  1113. 

2.  On  an  indictment  for  murder  the  omission  of  the  judge  to 

explain  to  the  jury  the  application  of  the  testimony  to  the 
theory  of  murder  in  the  second  degree  is  error.    Ibid. 

3.  Where  a  husband  beat  his  wife  and  she  died  in  conseqaenoe 

—her  neck  being  broken  somehow  in  the  souffle — and  dar- 
ing the  beating  the  husband  said  he  would  ''  take  some- 
thing and  kill  her/'  but  in  fact  used  no  deadly  weapon  in 
killing  her,  the  use  of  the  expression  under  the  circom- 
stances  is  not  evidence  of  such  a  specific  premeditated  intent 
to  take  life  as  will  constitute  murder  in  the  first  degree. 
Ibid. 

4.  The  common-law  principle  that,  on  trials  for  murder,  mal- 

ice is  presumed  from  the  killing  with  a  deadly  weapon,  and 
the  prisoner  has  the  burden  to  rebut  malice^  is  modified  by 
Ch.  85,  Laws  1898,  only  to  the  extent  of  making  the  killing, 
when  nothing  else  appears,  murder  in  the  second  degree 
instead  of  murder  in  the  first  degree.    State  y.  Wilcox,  1181. 

5.  The  prisoner  must  satisfy  the  jury  of  the  facts  and  circam- 

stances  relied  upon  to  rebut  malice,  but  he  is  not  held  to 
satisfy  them  beyond  a  reasonable  doubt.    Ibid. 

6.  If,  upon  the  whole  testimony,  it  is  manifest  that  the  pre- 

sumption of  malice  has  been  rebutted,  and  in  no  aspect  of 
the  testimony,  if  believed  as  a  whole,  can  the  prisoner  be 
guilty  of  murder  in  the  second  degree,  the  court  should  so 
instruct  the  jury  and  direct  them  not  to  convict  of  a  higher 
offence  than  manslaughter.  B  converso,  the  court  may 
instruct  the  jury,  when  the  testimony  so  warrants,  that  no 
evidence  to  reduce  the  homicide  to  an  offence  below  mur- 
der is  before  them.    Ibid. 

7.  Deceased,  without  any  provocation,  assaulted  the  prisoner 

with  a  deadly  weapon,  driving  prisoner  sixty  or  eighty 
steps,  and  then  knocking  him  down.  While  prostrate  on 
the  ground,  and  while  being  beaten  by  deceased  with  a 
club,  the  prisoner  shot  and  killed  deceased  with  a  pistol. 
The  killing,  under  such  circumstances,  was  not  murder  in 
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any  degree,  nor  woald  the  killing  have  been  marder  if  pris-. 
oner  had  stood  his  ground  in  the  beginning  of  the  assault 
upon  him  and  then  shot  deceased,  and  it  was  error  in  the 
court  not  to  so  instruct  the  jury.    Ibid. 

8.  In  the  absence  of  any  evidence  of  a  conspiracy,  if  two  per- 

sons are  indicted  for  murder  and  the  jury  are  in  doubt  as 
to  which  struck  the  fatal  blow,  they  should  acquit  both  ; 
but,  if  a  conspiracy  between  the  prisoners  is  shown,  they 
should  both  be  convicted  under  such  circumstances ;  for, 
having  conspired  together  to  commit  the  crime,  they  are 
both  principals,  and  it  is  immaterial  to  inquire  which  of 
the  two  actually  struck  the  blow.    State  v.  Finley,  1161. 

9.  If  two  persons  conspire  to  vex,  annoy  and  commit  unlawful 

acts  upon  a  third,  and  in  the  prosecution  of  their  unlawful 
plans  one  of  them  kills  their  victim,  they  are  both  responsi- 
ble for  such  homicide,  although  their  original  object  in  con- 
spiring together  did  not  compass  so  great  a  crime.    Ibid, 

10.  Now,  as  before  the  Statute  of  1898,  (dividing  murder  into 
two  degrees,)  the  killing  being  proved  or  admitted,  malice 
is  presumed,  and  the  burden  is  put  upon  the  prisoner  to 
establish,  to  the  satisfaction  of  the  jury,  such  facts  and  cir- 
cumstances as  will  rebut  malice  and  reduce  the  crime  from 
murder  in  the  first  degree  to  a  crime  of  inferior  grade. 
Ibid. 

11.  The  instructions  proper  to  be  given  on  the  question  of 
murder  or  manslaughter,  as  pointed  out  in  State  v.  Locklear 
and  State  v.  Thomas^  at  this  Term,  approved.    Ibid, 

12.  The  killing  with  a  deadly  weapon  raises  a  presumption  of 
murde  r  in  the  second  degree,  under  Ch.  85,  Laws  1893.  State 
V.  Dowden,  1145. 

18.  Weighing  the  purpose  to  kill  long  enough  to  form  a  fixed 
design,  and  the  putting  of  such  design  into  execution  at  a 
future  period,  no  matter  how  long  deferred,  constitutes 
premeditation  and  deliberation  sufficient  to  sustain  a  con- 
viction of  murder  in  the  first  degree.  But  where  the  intent 
to  kill  is  formed  simultaneously  with  the  act  of  killing,  the 
homicide  is  not  murder  in  the  first  degree.    Ibid. 

14.  On  the  trial  of  J.  and  R.  for  murder,  a  witness  for  the  State 
testified  as  to  a  conspiracy  between  defendants ;  that  R^ 
and  witness  were  in  jail  together,  and  R.  told  witness  that 
they  had  been  his  ruin ;  that  he  said  he  met  three  persons 
named,  and  had  started  home,  and  they  begged  him  to 
come  back  with  them  to  hunt  certain  boys,  to  get  into 
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an  affray  with  them ;  that  he  had  then  turned,  and  went 
back  with  them,  and  that  was  his  rain.  Defendant  J.  was 
not  present  during  such  conversation ;  Held,  that  it  was 
error  to  admit  such  testimony  as  against  J.  State  v.  Stan- 
ton, 1182. 

NAVAL  FORCE,  Part  of  State  Militia,  486. 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE : 

1.  A  master  owes  to  his  servant  the  duty  of  using  ordinary 

care  to  procure  sound  and  safe  appliances,  and  is  answera- 
ble when  the  servant  is  injured  by  defective  w^ays,  imple- 
ments, machinery  or  appliances,  if  a  proper  inspection 
could  have  remedied  the  defect  and  prevented  the  injury. 
Chesson  v.  Lumber  Co.,  59. 

2.  Where  i^laintiff  was  injured  while  loading  trucks  with  lum- 

ber because  of  defective  stringers  on  a  platform  which  he 
was  required  to  use,  and  in  the  trial  of  an  action  againt 
his  employer  for  damages  there  was  evidence  that  the 
defendant  had  employed  carpenters  to  inspect  and  repair 
the  platform,  and  there  was  also  evidence  that  an  ordinary 
inspection  would  have  disclosed  the  defect,  it  was  error  to 
refuse  an  instruction  that  it  was  the  duty  of  the  carpen- 
ters employed  for  the  purpose  to  make  a  reasonably  dili- 
gent inspection,  and,  if  they  failed  to  do  so,  defendant  was 
guilty  of  negligence,  and  to  charge  the  jury,  in  lieu  of 
such  requested  instructions,  that,  if  the  defendant  pro- 
vided in  the  beginning  a  safe  and  proper  platform  and 
appointed  competent  men  to  keep  it  so,  it  performed  its 
duty  to  plaintiff  unless  it  actually  knew  of  the  defects  or 
might,  by  reasonable  diligence,  have  known  of  them. 
Ibid. 

8.  It  is  error  to  leave  a  jury  to  determine  what  is  ordinary  care 
or  reasonable  diligence  under  any  given  circumstances, 
and  to  decline  to  give  proper  instructions  which  will  ena- 
ble them  to  apply  '*  the  rule  of  the  prudent  man '"  to  given 
phases  of  the  testimony.    Ibid. 

4.  Where,  in  the  trial  of  an  action  involving  the  question  of 
negligence,  the  facts  are  admitted  and  not  more  than  one 
inference  can  be  drawn  from  them,  the  question  whether 
there  has  been  negligence  is  for  the  court ;  but  where  the 
evidence  is  conflicting,  or  where  more  than  one  inference 
can  be  drawn  from  it,  the  court  should,  upon  proper 
request,  instruct  the  jury  whether,  in  any  particular  aspect 
of  the  testimony,  there  was  negligence  as  alleged.    Ibid. 
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5.  A  municipality  is  liable  for  any  injury  caused  by  want  of 

ordinary  care  and  skill  in  making  improvements  to  its 
streets  and  sidewalks,  and  for  failure  to  exercise  reasona- 
ble diligence  to  protect  the  owner  of  the  abutting  lot  and 
the  public  against  danger  to  which  they  might  reasonably 
be  expected  to  be  exposed.  Willis  v.  City  of  Newbern^ 
132. 

6.  In  the  trial  of  an  action  against  a  city  for  personal  injuries, 

it  appeared  that  defendant  ran  a  pipe,  from  a  ditch  in  the 
street,  under  the  sidewalk,  into  plaintiff's  lot  by  her  gate, 
where  it  excavated  a  sink-hole  and  placed  a  board  cover 
over  the  hole.  The  plaintiff  in  passing  out  to  her  lot 
stepped  on  the  board,  which  gave  way  and  she  was  precip- 
itated into  the  excavation  and  injured ;  Held^  that  it  was 
for  the  jury  to  say  whether  plaintiff  exercised  reasonable 
care  in  venturing  on  the  plank.    Ibid. 

m 

7.  The  driver  of  a  fire-engine  belonging  to  a  town  cannot  be 

held  to  any  more  rigid  rule  of  diligence  in  ascertaining  and 
avoiding  obstructions  on  the  streets  than  any  other  citizen 
of  the  town.     Thompson  v.  City  of  Winston,  662. 

8.  In  the  trial  of  an  action  for  injuries  caused  to  the  driver  of 

a  fire-engine  by  a  defective  street,  the  court  could  not 
assume,  from  the  fact  that  plaintiff  had  previous  knowl- 
edge of  the  defects,  that  he  actually  saw  and  understood 
the  condition  of  the  street  at  the  time  of  the  accident  and 
recklessly  disregarded  the  danger,  since  plaintiff  was  not 
required  to  carry  about  with  him  a  map  of  obstructions, 
but  had  the  right  to  assume,  and  to  act  on  the  assump- 
tion, that  the  defendant  had  discharged  its  duty  by  remov- 
ing the  defects.    I  bid. 

9.  Where  an  engine  is  run  at  night  with  the  tender  in  front 
and  no  head-light,  and  a  person  lying  on  the  track  is 
injured,  if  the  jury  find  that  a  head -light  would  have 
enabled  the  engineer  to  see  the  person  on  the  track  in 
time  to  have  avoided  an  injury,  then  the  failure  to  provide 
a  head-light  and  have  it  at  the  front  was  a  continuing 
negligent  omission  of  a  duty,  the  performance  of  which 
would  have  afforr'ed  the  last  clear  chance  to  prevent  the 
injury,  and  becomes  the  proximate  cause  of  such  injury. 
Lloyd  V.  Railroad,  1010. 

10.  If  a  person  is  drunk  and  lying  upon  a  railroad  track,  such 
negligence  is  not  deemed  the  proximate  cause  of  an  injury 
sustained  from  a  moving  train,   if  the  engineer,   by  the 
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exercise  of  ordinary  care,  coald  have  seen  him  in  time  to 
have  prevented  the  injury  by  the  proper  use  of  the  appli- 
ances at  his  command.     Ibid 

11.  It  is  competent  for  the  jury  to  be  guided  by  their  own 
reason,  experience  and  observation  in  such  questions  as 
within  what  distance  and  period  of  time  a  moving  train 
can  be  stopped,  or  how  far  an  engineer  can  see  an  object 
on  the  track  with  or  without  a  head -light.  It  is  idle  to 
offer  witnesses  to  conclude  either  courts  or  juries  from 
inquiring  whether  a  head-light  helps  an  engineer  to  see  or 
prevents  his  seeing.    1  hid. 

12.  The  rule,  established  by  Pickett  v.  R.  R.,  117  N.  C,  616, 
and  cases  that  have  followed  at  this  Term,  with  reference 
to  the  *Mast  clear  chance  ^^  to  avoid  an  injury,  affirmed. 
Ibid. 

13.  Where  in  action  for  damages,  based  upon  alleged  negli- 
gence of  defendant,  the  jury  find  that  the  plaintiff  was 
injured  by  the  negligence  of  the  defendant,  and  nothing 
to  the  contrary  appears  in  the  way  of  admissions  of  record, 
judgment  must  be  entered  for  plaintiff.  But  where  the 
jury  also  find  that  plaintiff  was  guilty  of  negligence  on  his 
part  which  contributed  to  his  injury,  the  law  will  assume, 
in  the  absence  of  any  further  finding,  that  plaintiff^e  con- 
tributory negligence  was  the  proximate  cause  of  his  injury, 
and  judgment  must  be  entered  against  him.  Baker  v. 
Railroad^  1015. 

14.  If  the  jury  find  thnt  defendant  was  negligent,  and  plaintiff 
was  guilty  of  contributory  negligence,  and  further  find 
that  defendant  might,  by  the  exercise  of  ordinary  care, 
have  avoided  injuring  plaintiff,  notwithstanding  plaintifl^s 
negligence,  judgment  will  be  entered   for  plaintiff.    Ibid. 

15.  One  who  exposes  himself  to  danger  by  going  on  a  raUroad 
trentle  or  lying  down  upon  the  track  to  sleep,  whether 
drunk  or  sober,  is  guilty  of  negligence.  But  such  negli- 
gence is  not  deemed  the  proximate  cause  of  his  injury 
when  the  engineer,  by  discharging  the  duty  of  watchful- 
ness imposed  upon  him  by  law,  could  subsequently  have 
avoided  the  injury.  Notwithstanding  the  drunkenness  of 
one  who  goes  to  sleep  on  the  track,  the  engineer  must  keep 
the  same  lookout  for  his  safety  as  that  of  a  cow  or  hog. 
Ibid. 
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16.  A  verdict  finding  defendant  guilty  of  negligence,  the 
plaintiff  gailty  of  contributory  negligence,  and  that  plaint- 
iff was  entitled  to  recover  a  certain  sum,  entitles  the 
defendant  to  judgment  against  the  plaintiff.    1  bid. 

17.  In  actions  for  damages,  where  negligence  is  alleged,  and 
contributory  negligence  is  pleaded  as  a  defense,  issues  as 
to  negligence,  contributory  negligence,  and  amount  of 
damages  are  enough.  It  is  not  error  to  refuse  to  submit 
an  issue  as  to  whether  the  injury  could  have  been  avoided 
by  defendant,  notwithstanding  plaiotiflTs  contributory 
negligence,  as  that  can  be  explained  in  the  charge.  Ellerbe 
V.  Railroad ^Vya^, 

18.  In  the  absence  of  any  evidence  that  an  injury  might  have 
been  avoided,  notwithstanding  the  coiitributory  negli- 
gence of  the  injured  person,  it  is  proper  to  instruct  the 
jury  that  no  damages  can  be  recovered  for  the  death  of 
one  who  could,  by  the  exercise  of  ordinary  prudence,  have 
avoided  injury,  but  whose  intoxication  prevented  his  exer- 
cise of  such  prudence  and  circumspection.    Ibid. 

19.  The  rule  of  the  **  prudent  man ''  afftrmed.     Ibid, 

20.  The  rule  established  by  Tillett  v.  R.  R.,  at  this  Term,  as  to 
when  negligence  and  contributory  negligence  are  pure 
questions  of  law  to  be  determined  by  the  court  upon  a 
given  state  of  facts,  and  when  issues  must  be  submitted  to 
the  jury  with  appropriate  instructions,  aflBrmei.    Ibid. 

21.  What  is  negligence  is  a  question  of  law,  when  the  facts  are 
undisputed.  But  where  the  'facts  are  controverted,  or 
more  than  one  inference  can  be  properly  drawn  from  them, 
it  is  the  province  of  the  jury  to  pass  upon  an  issue  involv- 
ing it.  A  mixed  question  of  law  and  fact  is  then  presented, 
to  be  answered  by  the  jury  under  appropriate  instructions 
from  the  judge  as  to  whether  negligence  did  or  not  exist 
under  the  various  phases  in  which  the  facts  are  presented 
in  the  testimony.  The  same  rule  applies  to  contributory 
negligence.     Tillett  v.  Railroad^  1081. 

22.  A  witness  will  not  be  permitted  to  give  his  opinion  as  to 
whether  negligence  existed  or  not,  or  whether  a  thing  was 
done  in  a  negligent  manner,  as  that  would  be  to  invade 
the  province  of  the  jury.    /  bid. 
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28.  If  the  brakeman  on  a  railroad  fail  to  apply  the  brakes 
when  he  has  reasonable  ground  to  apprehend  that  injaiy 
would  result  from  such  omission,  he  is  clearly  culpable, 
and  the  railroad  company  answerable  for  any  injury  result- 
ing  from  such  negligence.    Ibid. 

24.  A  sudden,  violent,  unexpected  and  unnecessary  movement 
of  a  passenger  car  while  passengers  are  getting  on  it  at  a 
proper  time  and  place  is  negligence  per  se.    Ibid, 

25.  A  passenger  has  a  right  to  presume  that  the  servants  of 
the  carrier  will  properly  discharge  their  duties.  Conse- 
quently, one  who  enters  a  railroad  passenger  car  is  not 
guilty  of  contributory  negligence  because  he  fails  to  rush 
into  the  first  seat  he  reaches,  although  he  knows  the  train 
is  about  to  be  coupled.    Ibid. 

26.  Persons  who  are  old  and  decrepit  are  not  more  culpable 
for  failing  to  provide  against  the  carelessness  of  a  carrier's 
servants  than  those  who  are  vigorous  and  active.    I  bid. 

27.  It  is  not  contributory  negligence  per  se  for  a  decrepit  or 
infirm  passenger  to  carry  small  bundles  under  his  arms 
when  boarding  a  train,  or  to  fail  to  ascertain  that  the  train 
is  about  to  be  coupled,  or  to  stand  up  in  a  car  until  a  child 
under  his  care  can  pass  him  in  the  aisle.    Ibid. 

28.  One  who  gets  aboard  a  car,  for  tho  purpose  of  becoming  a 
passenger,  is  entitled  to  the  rights  of  a  passenger,  and  the 
carrier  is  liable  to  him  as  such,  whether  he  pays  his  fare 
before  or  after  an  accident  by  which  he  is  injured.     Ibid. 

m 

29.  A  passenger  who  gets  off  a  railroad  car  in  obedience  to 
directions  from  the  conductor  is  not  guilty  of  contributory 
negligence,  unless  the  danger  in  getting  off  at  that  place 
and  time  is  so  apparent  as  to  deter  a  man  of  ordinary  pru- 
dence from  so  doing.     Hinshatc  v.  Railroad^  1047. 

30.  The  fact  that  a  passenger,  who  was  injured  by  getting  off 
a  car  in  obedience  to  directions  from  the  conductor, 
^^  thought  it  a  bad  place  and  dangerous  to  get  out  at, -^ 
does  not  render  him  guilty  of  contributory  negligence 
perse.    Ibid. 

31.  To  constitute  contributory  negligence  in  a  passenger,  after 
having  been  told  by  the  conductor  of  a  train  to  get  off,  the 
danger  attendant  upon  his  obedience  to  such  directions 
must  be  not  only  apparent  but  ^rea^— more  chances  against 
a  safe  exit  than  there  are  in  favor  of  it.    Ibid. 
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52.  While  negligeoce  and  contributory  negligence  are  ques- 
tions of  law  to  be  determined  by  the  court  without  a  sub- 
mission to  the  jury,  yet  this  is  not  always  to  be  done.  If 
there  is  no  disputed  fact  arising  from  the  evidence,  and  no 
dispute  as  to  the  truth  of  the  evidence,  and  but.  one  con- 
clusion can  be  deduced  from  it,  then  the  court  should 
decide  the  quebtion  as. upon  demurrer,  special  verdict  or 
case  agreed.  But  where  these  conditions  do  not  exist,  or 
it  depends  upon  how  a  party  acted  or  did  a  thing,  or  for 
what  reason  he  did  it,  or  what  purpose  he  had  in  doing  it* 
a  question  for  the  jury  is  presented.    I  hid, 

53.  Where  the  questions  of  negligence,  contributory  negli- 
gence, and  whether  injury  might  have  been  avoided  not- 
withstanding the  contributory  negligence  of  the  person 
injured,  all  arise,  it  is  proper  to  submit  three  distinct 
issues  involving  these  propositions  separately.  And  where 
the  evidence  justifies  it,  and  plaintiff  requests  that  the 
issues  be  thus  submitted,  it  is  error  to  refuse  to  do  so. 
Nathan  v.  Railway y  1066. 

54.  While  an  engineer  is  required  to  solve  all  reasonable 
doubts  in  favor  of  saving  life,  he  is  not  required  to  provide 
against  what  he  has  no  reasonable  ground  to  anticipate. 
The  legal  obligation  is  to  take  proper  precaution  to  guard 
against  what  is  the  usual  or  justly  qxpected  consequence 
of  one's  acts— not  against  unexpected,  unusual  or  extraor- 
dinary results.    Little  v.  Railroad,  1072. 

35.  One  who  attempts  to  walk  across  an  elevated  trestle? 
so  high  as  to  make  it  dangerous  to  jump  to  the  ground,  is 
negligent,  and  if  injured  by  a  train  while  crossing,  the 
jury  should  find  that  his  injuries  were  the  result  of  his 
contributory  negligence.     Ibid. 

S6.  Where  an  engineer,  seeing  a  person  on  a  high  trestle, 
reduced  the  speed  of  the  train,  but,  upon  such  person's 
getting  off  of  the  track  and  into  a  place  which  he  had  seen 
others  occupy  with  safety  while  trains  passed,  the  engi- 
neer increased  the  speed  of  the  train,  it  is  error  to  refuse  to 
call  the  attention  of  the  jury  to  the  question  whether  the 
position  occupied  by  such  person  had  proven  a  place  of 
safety  for  others,  and  whether  the  engineer  desisted  from 
his  efforts  to  stop  the  train  because  he  reasonably  supposed 
there  was  no  longer  any  danger  of  causing  an  injury.    Ibid. 
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37.  In  all  the  cases  decided  by  this  Court  in  which  the  omission 
to  improve  the  last  clear  chance  to  prevent  injnry  is  held 
to  be  a  proximate  cause,  the  liability  of  the  defendant  rail- 
road companies  is  made  to  depend  upon  the  question 
whether  their  servants  negligently  omitted  to  stop  the 
train  after  plaintiff  had  x>laced  himself  in  a  perilous  posi- 
tion. The  same  rule  has  been  invariably  apijlied  to  the 
injury  of  animals  exposed  on  the  track  ;  and  the  rule  so 
established  is  approved  and  affrmed.  Styles  v.  Railnmd^ 
1084. 

88.  While  an  employee  may  not  be  culpable  for  obeying  the 
orders  of  a  vice-principal,  he  is  guilty  of  negligence  if  he 
doeS|p,n  act  involving  danger  in  disobedience  to  such  orders. 
He  cannot  recover  for  an  injury  resulting  from  such  diso- 
bedience. To  hold  otherwise  would  be  unjust,  unreasona- 
ble, and  therefore  contrary  to  law.     Ibid. 

89.  A  section  hand  got  off  of  the  track  to  avoid  an  approach, 
ing  train  and  in  doing  so  stepped  upon  some  loose  earth 
that  had  accumulated  from  time  to  time  in  a  cut ;  the  dirt 
gave  way  and  he  fell  on  the  track  and  was  injured  by  the 
train.  It  was  error  to  instruct  the  jury  under  these  cir- 
cumstances that  the  giving  way  of  the  dirt  was  the  proxi- 
mate cause  of  the  injury,  and  that  the  railroad  company 
was  liable  for  damages.  By  no  conceivable  act  could  the 
defendant's  engineer  have  rendered  the  earth  solid  after 
plaintiff  got  upon  it,  and  the  defendant  was  only  liable  if 
its  engineer  neglected  to  use  reasonable  ijrecautions  to 
prevent  an  injury  after  he  saw  the  perilous  position  of 
plaintiff.    Ibid. 

40.  It  is  negligence  for  an  engineer  of  a  moving  train  to  fail  to 
give  some  signal  of  its  approach  to  a  crossing  of  a  public 
highway,  or  a  crossini?  habitually  used  by  the  public. 
Russell  V.  Railroad,  1098. 

41.  A  person  approaching  a  railroad  crossing  should  diligently 
look  out  for  approaching  trains.  A  failure  so  to  do  consti- 
tutes contributory  negligence.  But  a  failure  to  be  on  the 
lookout  because  of  the  omission  of  the  servants  of  the  rail- 
road to  give  the  usual  and  proper  signals  is  not  contriba- 
tory  negligence.     Ibid. 

42.  A  person  who  drives  up  to  a  railroad  crossing  where  gates 
are  kei>t,  which  it  is  the  custom  of  the  railroad  company  to 
have  closed  when  danger  to  the  passage  of  vehicles  may  be 
expected  is  not  negligent  if  he  drive  through  such  gates 
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when  cpeD,  without  stopping  to  look  or  listen  for  the 
approach  of  a  train.  The  same  rule  applies  where  it  is  the 
custom  of  the  railroad  company  to  keep  sentinels  at  cross- 
ings to  warn  people  of  anticipated  danger.    1  bid, 

48.  The  relative  rights  and  powers  of  the  court  and  jury  in. 
actions  involving  questions  of  negligence  and  contributory 
negligence  may  be  defined  thus  : 

(a.)  Where  the  facts  are  undisputed,  and  but  a  single  infer- 
ence can  be  drawn  from  them,  it  is  the  exclusive  duty  of 
the  court  to  determine  whether  the  injury  was  caused  by 
the  negligence  of  one  or  the  concurrent  negligence  of  both 
of  the  parties. 

(&.)  Where  the  testimony  is  conflicting  upon  any  material 
point,  or  more  than  one  inference  may  be  drawn  from  it, 
it  is  the  province  of  the  jury  to  find  the  facts  or  make  the 
deductions. 

(c.)  It  is  the  duty  of  the  judge  to  instruct  the  jury,  when 
requested  to  do  so,  whether  in  any  given  phase  of  contra- 
dictory evidence,  or  in  case  an  inference  fairly  deducible 
from  the  testimony,  or  any  aspect  of  it,  should  be  drawn 
by  them,  either  of  the  parties  would  be  deemed  culpable  in 
law. 

(d.)  Where  the  testimony  is  conflicting,  or  fair  minds  may 
deduce  more  than  one  conclusion  from  it,  it  is  the  province 
of  the  jury,  under  instructions  from  the  judge,  to  deter- 
mine whether  either  of  the  parties  failed  to  exercise  reason- 
able care,  or  to  use  such  diligence  as  a  prudent  man,  in  the 
conduct  of  his  own  affairs,  would  have  exercised  under  all 
the  surrounding  circumstances. 

(6.)  It  is  not  the  duty  of  the  judge,  without  special  request,  to 
instruct  upon  every  possible  aspect  of  the  evidence,  or  as 
to  every  conceivable  deduction  of  fact  which  may  be  drawn 
from  it.     Ibid.  . 

NEGLIGENCE,  Of  Bank  Directors,  287,  311,  323. 

NEGOTIABLE  INSTRUMENT,  671,  783  : 

1.  Where  a  note  made  payable  to  a  bank  was  executed  and 
delivered  by  the  principal  maker  to  the  president,  who 
received  it  individually  and  not  as  president,  and  advanced 
the  money  thereon,  but  did  not  discount  it  immediately  at 
the  bank  as  he  intended  to  do,  and  forgot  to  do  so  until 
two  years  thereafter ;  Held,  that  the  note  being  eventually 
discounted  by  the  bank,  the  delay  did  not  vitiate  it,  nor 
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render  the  delivery  to  the  hank  invalid,  there  heing  no 
evidence  that  the  sureties  'were  prejudiced  hy  such  delay. 
Bank  v.  Couch^  436. 

2.  Where  a  note  made  payable  to  a  bank  contained  a  pro- 
vision that  the  sureties  should  remain  bound,  notwith< 
standing  any  extension  of  time  to  the  principal,  and  notice 
of  extension  was  waived,  the  fact  that  the  note  was  not 
delivered  to  the  bank  for  two  years  will  not  release  the 
sureties.    Ibid. 

^.  A  negotiable  instrument  deposited  in  a  bank,  endorsed 
*' for  collection,"  remains  the  property  of  the  depositor, 
and  the  same  rule  holds  when  the  written  endorsement 
appears  unrestricted  but,  as  a  matter  of  fact  (evidenced  by 
express  collateral  agreement  or  a  tacit  understanding  to 
be  reasonably  inferred  from  the  course  of  dealing  between 
the  bank  and  its  depositor)  the  instrument  is  taken  by  the 
bank,  not  as  a  purchase,  but  for  collection  simply.  Pack- 
ing Co,  V.  Davis,  548. 

4.  The  fact  that  a  bank  has  given  a  depositor  credit  for  the 
amount  of  a  negotiable  instrument,  regularly  endorsed,  is 
not  conclusive  evidence  that  the  bank  had  purchased  the 
paper  and  was  not  a  mere  bailee  thereof.    Ibid. 

6.  When  a  bank  habitually  credits  a  depositor's  account  with 
negotiable  instruments  endorsed  to  it  by  such  depositor, 
giving  permission  to  the  depositor  to  draw  against  such 
credits,  but  charges  up  to  the  depositor  all  such  papers  as 
are  not  paid  on  presentation,  or  deducts  such  items  from 
the  next  deposit;  such  a  course  of  dealing  stamps  the 
transaction,  with  reference  to  the  title  to  instruments  so 
endorsed,  as  being  unmistakably  a  bailment  for  collection 
simply,  and  no  greater  title  is  vested  in  the  bank.    Ibid. 

NEWLY  DISCOVERED  EVIDENCE : 

The  admission  of  additional  testimony  after  the  evidence  is 
closed  but  before  a  verdict  is  rendered,  like  a  motion  for  a 
new  trial  for  newly  discovered  evidence,  is  a  matter  of 
unreviewable  discretion  in  the  judge  below.  State  v.  Jim- 
merson,  1178. 

NEWLY  DISCOVERED  TESTIMONY,  Supreme  Court  will  grant 
new  trial  for,  when,  104. 

NEW  PROMISE  To  Pay  Debt  Barred  by  Statute  of  Limitations, 

900. 

NEWSPAPER,  Application  for  Appointment  of  Mortgagee,  601. 
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NEW  TRIAL : 

The  rejection  of  evidence  of  slight  importance,  and  which  is 
only  cumulative,  is  not  good  ground  for  a  venire  de  novo^ 
State  V.  Mace,  1244. 

NEW  TRIAL,  And  ''  Reversed  :'' 

1.  When,  on  appeal,  error  is  found  as  to  the  proceedings  on  the 

trial  of  a  cause  below,  anterior  to  and  including  the  ver- 
dict, this  Court  can  only  declare  error  and  order  a  new  trials 
but  when  the  error  is  solely  in  the  judgment  rendered 
upon  an  admitted  or  ascertained  state  of  facts,  then,  and 
in  such  case  only,  can  this  Court  order  the  judgment 
below  to  be  reversed.    Bernhardt  v.  Brown,  700. 

2.  This  Court  will  not,  on  motion,  amend  its  judgment  order- 

ing a  '*new  trial,^^  which  was  based  on  errors  of  the  court 
below,  anterior  to  and  including  the  verdict,  by  directing 
the  judgment  to  be  "  reversed,^^  upon  the  assumption  that 
the  errors,  for  which  the  new  trial  is  granted,  are  so  vital 
that  the  appellee  will,  in  deference  to  the  ruling  of  this 
Court,  submit  to  a  final  judgment  without  amending  his 
pleadings  or  adducing  new  evidence.    Ibid. 

NEW  TRIAL,  For  Newly  Discovered  Testimony,  104  : 

1.  In  the  discretion  of  this  Court  a  motion  for  a  new  trial  on 

account  of  newly  discovered  testimony  will  be  granted. 
Clark  V.  Riddle,  692. 

2.  The  granting  or  refusal  of  a  motion  for  a  new  trial  for  newly 

discovered  evidence,  made  in  the  Supreme  Court,  is  a  mat- 
ter of  discretion  for  which  the  Court  will  give  no  reason. 
Nathan  v.  Railway,  1066. 

On  Part  of  Case,  1066  : 

In  a  proper  case  the  Supreme  Court  will  grant  a  venire  de  novo 
upon  certain  issues,  leaving  the  verdict  as  to  others  undis- 
turbed, and  when  that  course  is  taken  no  evidence  bearing 
exclusively  upon  the  issue  left  undisturbed  should  be 
admitted  in  the  lower  court.     Tillett  v.  Railroad,  1081. 

NON-RESIDENT  : 

l.The  Statute  of  Limitations  is  suspended  by  The  Code,  Sec- 
tion 162,  in  the  following  cases :  (1)  When  the  person 
against  whom  a  cause  of  action  exists  becomes  a  non-resi- 
dent, whether  he  remain  continuously  absent  for  a  year  or 
occasionally  visits  the  State  ;  (2)  When  such  person  retains 
his  residence,  but  is  absent  from  the  State  continuously 
for  one  year  or  more.    Lee  v.  McKoy,  518. 
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2.  If  a  party  is  a  non-resident  of  the  State  when  the  canse  of 
action  accrues,  the  *'  return  to  the  State,"  specified  in  Sec- 
tion 162  as  necessary  to  put  the  Statute  of  Limitations  in 
motion,  is  a  return,  animo  manendi,  not  a  casual  appear- 
ance in  the  State,  passing  through  it,  or  even  making  a 
visit  here.    Ibid. 

1.  The  purchaser  of  a  mortgagor's  equity  of  redemption  is  not 

entitled  to  personal  notice  of  a  sale  under  the  power  con- 
tained in  the  mortgage  where  the  mortgage  simply  author- 
izes a  sale  *^  after  advertising  "  in  case  of  default.  Mclter 
V.  Smith,  78. 

2.  Parties  to  an  action  are  fixed  with  notice  of  all  proceedings 

at  regular  terms  of  court.    Sluder  v.  Qraham,  885. 

Of  Lien,  266. 

Of  Sale  of  Land  for  Taxes : 

1.  Though  by  the  Revenue  Act  of  1891  the  sheriff  is  directed  to 

give  notice  by  mail  to  a  tax  payer  of  the  sale  of  his  land 
for  taxes,  yet  the  failure  to  give  such  notice  is  declared  by 
the  same  Act  to  be  an  irregularity  only,  so  far  as  the  pur- 
chaser is  concerned,  and  does  not  invalidate  the  deed  for. 
the  land.    Sanders  v.  Earp,  275. 

2.  Semble,  that  the  sheriff  would  be  liable  to  the  owner  of  the 

land,  in  damages,  for  his  failure  to  give  the  notice  required 
by  the  statute.    Ibid. 

To  Agent  binds  Principal,  when,  888. 

To  Guarantor : 

A  guarantor  is  not  entitled  to  notice  of  the  principal  debtors 
default  from  the  holder  of  the  guaranty  when  the  princi- 
pal debtor  is  insolvent.    Sullican  v.  Field,  358. 

NOTE  UNDER  SEAL  : 

1.  If  the  maker  of  a  sealed  note,  blank  as  to  the  payee^s  name, 

acknowledges  it  to  be  his  bond  >fter  the  insertion  of 
payee^s  name,  it  is  valid,  and  its  maker  is  liable  thereon. 
Wester  v.  Bailey,  193. 

2.  A  sealed  note  need  not  express  a  consideration.     Ibid. 

NUISANCE. 

A  railway  company  that  has  constructed  its  road  under  lawful 
authority,  creates  neither  an  abatable  public  nuisance  nor 
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a  continaing  private  Duisance  by  failing  to  leave  sufficient 
space  between  embankments,  or  by  means  of  culverts  for 
the  passage  of  water  of  running  streams,  in  case  or  any 
rise  in  the  streams  that  might  be  reasonably  expected, 
and  iuj'ury  due  to  that  cause  may  be  compensated  for  by 
the  assessment  of  present  and  prospective  damages  in  a 
single  action.    Ridley  v.  Railroad^  996. 

NUISANCE,  Abatement  of : 

Municipal  authorities  having  power  to  abate  nuisances,  can- 
not absolutely  prohibit  a  lawful  business  not  necessarily  a 
nuisance,  but  may  abate  it  when  so  carried  on  as  to  con- 
stitute a  nuisance.    State  v.  Tafty  1190. 

OBSTRUCTION  OF  STREAM,  Caused  by  Mill  Dam,  780. 

OFFICIAL  ACTS,  Presumed  Valid,  712. 

OPINION  OF  SUPREME  COURT,  Motion  to  Modify,  821. 

OPINION  OF  WITNESS,  1031. 

ORAL  AGREEMENT,  Concerning  Deficiency  in  Land  Sold  : 

An  oral  agreement  to  make  good  any  shortage  in  quantity, 
entered  into  contemporaneously  with  the  delivery  of  a 
deed  for  land,  is  valid.     Currie  v.  Hawkins,  593. 

ORDINANCE  : 

1.  An  ordinance  imposing  a  license  tax  on  all  dealing  in  second- 

hand clothing  is  not  in  violation  of  Section  8,  of  Art.  6,  of 
the  Constitution,  requiring  such  taxes  to  be  uniform 
between  those  belonging  to  the  same  class.  Rosenbaum 
V.  City  of  Newhern,  88. 

2.  The  fact  that  a  merchant  is  liable,  under  ordinance,  to  a 

license  tax  for  the  privilege  of  selling  general  merchandise, 
will  not  exempt  him  from  liability  under  a  subsequent 
ordinance  imposing  a  privilege  tax  for  selling  second-hand 
clothing,  which  was  included  as  general  merchandise  under 
the  prior  ordinance,  although  the  aggregate  of  the  two 
taxes  exceeds  the  limit  prescribed  by  the  charter.     Ibid. 

8.  Under  the  police  power  belonging  to  a  municipality  by  its 
charter,  or  under  the  general  law,  it  may  require  a  dealer 
in  second-hand  clothing  to  turn  it  over  to  the  city  for  dis- 
infection, at  specified  prices.    Ibid. 

4.  A  municipality  is  not  liable  for  damages  caused  by  the  enact- 
ment and  enforcement  of  a  valid  ordinance.  Ibid, 
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5.  An  injunction  will  not  lie  to  enjoin  the  enforcement  of  an 
ordinance  on  the  ground  that  it  shows  an  abuse  by  the 
municipality  of  a  discretionary  power  with  which  it  is 
vested.    Ibid. 

ORDINANCE,  Of  Town,  Void  for  Unreasonableness  : 

1.  Municipal  authorities  having  power  to  abate  nuisances, 

cannot  absolutely  prohibit  a  lawful  business  not  necessa- 
rily a  nuisance,  but  may  abate  it  when  so  carried  on  as  to 
constitute  a  nuisance.    State  v.  Taft,  1190. 

2.  While  a  town,  under  its  authority  to  pass  laws  abating  nnis- 

ances  and  for  preserving  the  public  health,  may  throw 
restrictions  around  the  sale  of  second-hand  clothing,  by 
compelling  fumigation  and  disinfection,  or  requiring  ajssur- 
ances  that  it  has  not  been  brought  from  infected  places, 
&c.,  yet  an  ordinance  prohibiting  absolutely  the  importa- 
tion and  sale  of  second-hand  clothing  is  unreasonable,  in 
that  it  prohibits  a  business  lawful  in  itself  and  not  neces- 
sarily dangerous,  and  is  therefore  void.    Ibid. 

8.  The  Cod€y  Section  3799,  does  not  empower  a  town  to  pass  an 
ordinance  forbidding  one  who  sells  liquor  to  occupy  his 
own  premises  between  certain  hours.  State  v.  Thomas^ 
1221. 

4.  The  extent  to  which  legislative  authority  may  be  delegated 
by  the  General  Assembly  to  municipal  authorities  dis- 
cussed.   Ibid. 

Validity  of  : 

Under  the  authority  conferred  upon  towns  by  Section  8799  of 
The  Code,  to  make  such  by-laws,  rules  and  regulations  for 
the  better  government  of  the  town  *'as  they  may  deem 
necessary,  provided  the  same  be  not  inconsistent  with  this 
chapter  or  the  laws  of  the  land,^^  the  commissioners  of  a 
town  have  not  power  to  enact  an  ordinance  declaring  it  t-o 
be  ''  unlawful  for  any  person  to  abuse  or  insult  any  oflScer 
of  the  town,  or  member  of  the  police,  while  in  discharge  of 
his  duty,^^  and  imposing  a  fine  of  $25  upon  one  convicted 
thereunder.     State  v.  Clay,  1284. 

ORDINARY  CARE,  59. 

OTHER  CRIMES,  When  Competent  to  Show,  1244. 

When  Not  Competent  to  Show  : 

It  is  a  rule  of  evidence,  subject  to  but  few  exceptions,  that 
evidence  of  a  distinct  substantive  offence  cannot  be  admit- 
ted in  support  of  another  offence.    State  v.  Frazier,  1257. 
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OUSTER : 

Where,  in  trial  of  an  action  for  breach  of  warranty  in  a  con- 
veyance of  right  to  cat  timber,  it  appeared  that  the  plaint- 
iffs learned  of  the  defect  in  their  title  more  than  ten  years 
before  action  brought,  but  were  not  interfered  with,  and 
stopped  of  their  own  accord,  and  afterwards  within  a  year 
before  bringing  the  action,  they  resumed  work,  but,  in 
obedience  to  notice  from  the  true  owner,  desisted,  and  the 
owner  took  possession  under  his  superior  title  ;  Held^  that 
the  ouster  took  place,  not  when  the  plaintiff  stopped  work 
of  his  own  accord,  but  when  he  did  so  upon  being  warned 
to  quit,  and  the  statute  began  to  run  from  that  time. 
Mizzel  V.  Ruffln,  69. 

OVERSEER  OF  ROADS,  1255. 

PAROL  CONTRACT  FOR  SALE  OF  LAND  : 

1.  A  parol  contract  for  the  sale  of  land  will  be  enforced  if  it  is 

not  denied.  If  it  is  denied,  it  cannot  be  proved  under  the 
statute  of  frauds.     Hall  v.  Lewis,  509. 

2.  The  Statute  of  Frauds  {The  Code,    Sec.  1554)  can  only  be 

taken  advantage  of  by  pleading  it.  But,  if  an  oral  con- 
tract is  alleged  in  the  complaint  and  denied  by  the  answer, 
and  a  different  contract  set  up  in  the  answer,  oral  evidence 
of  plain  tiff  ^8  claim  will  be  excluded.  Williams  v.  Lumber 
Company,  928. 

PAROLEVIDENCE  OF  CONTEMPORANEOUS  AGREEMENT  : 

1.  Parol  evidence  will  not  be  admitted  to  prove  a  contract 

entirely  different  from  that  embraced  in  a  writing,  except 
for  fraud,  mutual  mistake,  &c.  Dellinger  v.  Gillespie, 
737. 

2.  The  negligence  of  a  party  to  a  written  contract  in  volun- 

tarily signing,  without  reading,  a  contract,  no  deceit  or 
fraud  being  shown,  will  not  permit  him  to  contradict  its 
terms  by  parol  evidence.     Ibid. 

3.  Parol  testimony  may  be  adduced  under  a  blank  endorse- 

ment to  annex  a  qualification  or  special  contract  as  between 
immediate  parties  ;  but  between  an  endorser  in  blank  and 
remote  parties  without  notice  such  parol  proof  is  inadmis- 
sible, and  the  contract  implied  by  law  stands  absolute. 
Bank  v.  Pegram^  671. 

118—88 
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PAROL  TRUST  : 

1.  In  ord«r  to  establish  a  parol  trust  ander  an  allegation  that 

defendant  purchased  plaintiff ^8  land  at  an  execution  sale 
with  the  agreement  that  the  title  should  be  held  in  trust 
for  plaintiff,  the  plaintiff  must  prove  an  agreement  to  buy, 
entered  into  by  the  defendant  before  or  at  the  sale.  The 
agreement  must  be  made  before  the  purchase  is  acftnally 
made.     Kelly  v.  McNeill,  349. 

2.  Parol  agreements  of  this  character,  made  after  the  purchase, 

are  void  under  the  statute  of  frauds,  whether  made  the 
next  moment  or  the  next  year  after  the  purchase.     Ibid. 

8.  Strictly  speaking,  any  agreement  that  is  relied  upon  to 
engraft  a  trust  upon  what  appears  upon  its  face  to  be  an 
absolute  deed*  though  it  accompany  the  act  of  baying, 
must  be  made  in  advance  of  the  transmission  of  any  inter- 
est in  the  subject  matter.     Ibid. 

PARTIES  : 

1.  Every  action  must  be  prosecuted  by  the  party  in  interest, 

and,  hence,  in  a  quo  warranto^  while  it  need  not  appear 
that  the  relator  is  a  contestant  for  the  office,  it  must  appear 
from  the  complaint  that  he  is  an  inhabitant  and  tax  payer 
of  the  jurisdiction  over  which  the  officer  whose  title  is 
questioned  exercises  his  duties  and  powers.  Hines  v. 
Vann,  3. 

2.  Where,  in  an  action  of  quo  warranto,  it  does  not  appear 

that  the  plaintiff  has  any  interest  in  the  action,  it  will,  on 
motion,  be  dismissed  in  this  Court.    Ibid, 

3.  A  single  depositor  may  maintain  an  action,  in  his  own  name, 

against  the  directors  of  a  bank  for  the  loss  of  a  deposit 
resulting  from  their  fraud,  neglect  or  mismanagement. 
Tate,  'Treasurer  v.  Bates,  287. 

4.  In  an  action  against  the  directors  of  an  insolvent  bank  for 

the  loss  of  a  deposit  resulting  from  their  fraud,  neglect  or 
mismanagement,  neither  the  bank  or  its  receiver  is  a  nec- 
essary party,  and  hence  it  is  not  necessary  for  the  com- 
plaint to  allege  that  the  bank  or  receiver  had  been 
requested  and  refused  to  bring  the  action.    I  bid. 

5.  Bank  directors  are  jointly  and  severally  liable  for  their 

torts,  and  the  corporation  itself  can  be  joined  or  not  at  the 
election  of  the  plaintiff.    Solomon  v.  Bates,  311. 
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6.  Where  it  is  admitted  by  demurrer,  or  otherwise,  that  a  cor- 

poration is  insolvent,  it  is  not  necessary  to  exhaust  reme- 
dies against  it  before  suing  the  directors  for  wrongs  caused 
by  their  negligence,  fraud  or  deceit.    Ibid. 

7.  An  action  can  be  brought  by  a  depositor  or  other  creditor, 

and  even  by  a  stockholder,  against  the  president  and 
directors  of  a  corporation  for  losses  resulting  from  their 
fraud,  negligence  or  mismanagement  without  having  first 
applied  to  the  corporation  or  its  receiver  to  bring  such 
action  and  being  refused.     Ibid. 

8.  A  misjoinder  of  unnecessary  parties  is  surplusage  and  not  a 

ground  for  demurrer.    Sullivan  v.  Meld,  358. 

9.  Where  the  assignee  of  a  mortgage  deposits  it  as  collateral 

security  for  a  debt  due  by  him,  the  mortgagee  is  not  a 
necessary  party  to  an  action  brought  by  the  holder  of  the 
collateral  against  his  debtor  and  the  mortgagors  to  recover 
the  debt  and  to  foreclose  the  mortgage.  Styers  v. 
Alspaugh,  631. 

10.  If  the  defect  of  parties  is  apparent  on  the  face  of  the  com- 
plaint objection  must  be  taken  by  demurrer ;  otherwise  by 
answer.    I  bid, 

11.  Where  a  i)arty  to  an  action  is  api>rised  by  the  complaint 
or  discovers  during  the  trial  that  there  is  a  defect  of  par- 
ties, he  should  move  that  they  be  joined  but  will  not  be 
permitted  to  do  so  after  an  adverse  verdict.     Ibid. 

PARTIES,  Not  Privy  to  Contract,  822. 

PARTITION  : 

1.  Where  there  has  been  an  ouster,  or  where  the  defendant 

controverts  the  plaintiff's  title,  thereby  admitting  ouster, 
a  co-tenant  may  bring  his  action  for  partition  to  Term 
instead  of  before  the  clerk.     Harris  v.  Wright,  422. 

2.  A  judgment  for  partition  which  directed  the  commissioners 

to  charge  the  shares  allotted  to  certain  of  the  parties  with 
certain  sums  (in  accordance  with  the  terms  of  a  will  under 
which  all  parties  to  the  proceeding  claimed)  but  not  to 
make  such  charges  if  the  sums  so  to  be  charged  should  be 
paid  before  the  commissioners  acted,  is  not  conditional 
and  void,  but  regular  and  proper.     Simmons  v.  Jones,  472, 

8.  Where  property  was  left  in  trust  to  be  divided  when  the 
youngest  child  of  the  testator  should  arrive  at  age,  the 
trustee  to  use  the  income  for  the  support  of  the  minor 
children,  partition  cannot  be  ordered  during  the  minority 
of  the  youngest  child.    Blake  v.  Blake,  575. 
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4.  The  effect  of  a  plea  of  sole  seizin  set  up  in  a  proceeding  for 

partition  is,  practically,  to  convert  the  case  into  an  action 
of  ejectment,  and  to  bring  into  operation  the  rules  of  proof 
and  estoppel  which  obtain  in  that  action.  Alexander  v. 
Qihhon,  796. 

5.  When  one  who  is  made  a  defendant  in  a  proceeding  for  par- 

tition, because  he  is  the  husband  of  one  of  the  alleged  co- 
tenants,  pleads  sole  seizin,  it  is  competent  to  show  that  he 
entered  and  held  possession  as  tenant  of  the  alleged  co-ten- 
ant.   Ihid, 

6.  There  is  no  statute  or  judicial  ruling  in  this  State  which 

makes  an  allegation  of  possession  vitally  essential  to  a 
petition  for  partition,  excejit  the  decision  in  Alsbrook  v. 
Reid^  89  N.  C,  151,  which  case  is  overruled  on  that  point. 
Ihid, 

PARTNERS: 

1.  One  partner  is  not  entitled  to  his  exemption  from  an  execu- 

tion on  a  judgment  against  the  partnership  without  the 
consent  of  his  copartners.     Richardson  v.  Reid^  677. 

2.  Surviving  partners  are  not  entitled  to  exemption  from  exe- 

cution on  a  judgment  against  the  partnership  without  the 
consent  of  the  administrator  of  a  deceased  partner.     Ibid. 

3.  Where  a  married  woman,  not  a  free  trader,  contributed 

largely  to  the  capital  of  a  firm  and  was  dealt  with  by  the 
partners  as  a  copartner,  they  are  estopped  from  setting  up 
that,  being  a  married  woman,  and  not  a  free  trader,  she 
was  incapable  of  contracting  as  a  partner,  in  order  to  assert 
a  right  to  exemptions  in  partnership  property  without  her 
consent.    Ibid. 

PARTNER,  Surviving,  when  Excluded  as  Witness  Under  Section 
590  of  The  Code,  147. 

PARTNERSHIP,  677 : 

1.  Where  the  surviving  partner  of  a  firm  conveyed  the  assets 

to  an  assignee  to  settle  the  estate,  it  was  the  duty  of  the 
assignee,  notwithstanding  a  contrary  custom  existing  in 
the  town  where  the  business  had  been  conducted,  to  charge 
and  collect  interest  on  all  good  overdue  accounts  from  the 
end  of  a  year  after  dissolution  of  the  copartnership,  and  is 
liable  to  the  surving  partner  for  his  failure  to  do  so.  Wei- 
selv,  Cobh^  11. 

2.  One  who  holds  himself  out  to  the  public  as  a  member  of  a 

partnership  is  liable  for  debts  contracted  by  it  subsequent 
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to  his  withdrawa]  and  until  notice  of  his  withdrawal  is 
given  to  the  public ;  whereas,  a  dormant,  or  silent,  part- 
ner need  not  give  notice  of  his  withdrawal  to  escape  such 
Jiability.     Gorman  v.  Davis  &  Gregory  Company^  370. 

3.  An  agreement  between  two  persons  to  share  the  profits  of 
a  business  is,  inter  se^  prima  facie  proof  only  of  partner- 
ship which  may  be  rebutted  by  evidence  of  a  contrary 
intent  of  the  parties.    Kootz  v.  Titvian^  393. 

PA8S:ENGER  on  railroad,  457. 

1.  A  passenger  has  a  right  to  presume  that  the  servants  of  the 

carrier  will  properly  discharge  their  duties.  Consequently, 
one  who  enters  a  railroad  passenger  car  is  not  guilty  of 
contributory  negligence  because  he  fails  to  rush  into  the 
first  seat  he  reaches,  although  he  knows  the  train  is  about 
to  be  coupled.     Tillett  v.  Railroad^  1031. 

2.  Persons  who  are  old  and  decrepit  are  not  more  culpable  for 

failing  to  provide  against  thf"  carelessness  of  a  carrier^s 
servants  than  those  who  are  vigorous  and  active.    Ibid. 

3.  It  is  not  contributory  negligence  per  se  for  a  decrepit  or 

infirm  passenger  to  carry  small  bundles  under  his  arms 
when  boarding  a  train,  or  to  fail  to  ascertain  that  the  train 
is  about  to  be  coupled,  or  to  stand  up  in  the  car  until  a 
child  under  his  care  can  pass  him  in  the  aisle.     /  bid. 

4.  One  who  gets  aboard  a  car,  for  the  purpose  of  becoming  a 

passenger,  is  entitled  to  the  rights  of  a  passenger,  and  the 
carrier  is  liable  to  him  as  such,  whether  he  pays  his  fare 
before  or  after  an  accident,  by  which  he  is  injured.     Ibid. 

5.  A  passenger  who  gets  off  of  a  railroad  car  in  obedience  to 

directions  from  the  conductor  is  not  guilty  of  contributory 
negligence,  unless  the  danger  in  getting  off  at  that  place 
and  time  is  so  apparent  as  to  deter  a  man  of  ordinary  pru- 
dence from  so  doing.     Hinshaw  v.  Railroad^  1047. 

6.  The  fact  that  ix  passenger  who  was  injured  in  getting  off  a 

car  in  obedience  to  directions  from  the  conductor, 
**  thought  it  a  bad  place  and  dangerous  to  get  out  at," 
does  not  render  him  guilty  of  contributory  negligence 
per  se.    Ibid. 

7.  To  constitute  contributory  negligence  in  a  passenger,  after 

having  been  told  by  the  conductor  of  a  train  to  get  off,  the 
danger  attendant  upon  his  obedience  to  such  directions 
must  be  not  only  apparent  but  great — more  chances  against 
a  safe  exit  than  there  are  in  ?avor  of  it.    Ibid. 
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a  PATTERNS,"  When  Not  Covered  by  InsaraDce  Policy,  643. 

PAWNBROKERS  : 

1.  There  is  a  great  difference  between  the  terms  **  broker  ^^  and 

^*  pawnbroker."  A  broker  is  an  agent,  middleman  or  nego- 
tiator who  works  for  a  commission.  A  pawnbroker  is  not 
an  agent  at  all.  He  is  one  who  lends  money  upon  person- 
alty pledged  as  security.    Schaul  v.  City  of  Charlotte^  738. 

2.  Brokers  and  pawnbrokers  constitute  distinct  classes,  and 

entirely  different  license  taxes  may  be  assessed  upon 'them. 
1  hid, 

PAYMENTS  ON  NOTE  : 

1.  In  the  trial  of  an  action  on  notes  where  the  plea  of  the  Stat- 

ute of  Limitations  has  been  made,  it  is  not  incumbent  on 
the  plaintiff  to  prove  that  payments  alleged  to  have  been 
made  thereon  were  made  by  the  debtor  with  the  intention 
of  continuing  the  notes  in  force  or  reviving  them,  since  the 
law  presumes  such  intention  from  the  fact  of  payment. 
Young  v.  Alford^  215. 

2.  Where,  in  the  trial  of  an  action  on  notes  to  which  the  Stat- 

ute of  Limitations  was  pleaded,  and  in  which  the  issue  was 
whether  there  had  been  a  payment  continuing  the  note 
in  force,  it  appeared  that  the  plaintiff  got  a  quart  of 
brandy  from  the  debtor,  who  told  her  to  **  let  it  go  on  the 
notes,"  and  the  plaintiff,  valuing  the  brandy  at  75  cents, 
applied  it  as  a  credit  on  three  notes,  25  cents  on  each  note ; 
Heldy  that  it  was  proper  to  refuse  to  instruct  the  jury  that, 
unless  they  found  that  the  debtor  authorized  plaintiff  to 
estimate  the  value  and  to  divide  it  into  three  parts  for 
credit  on  the  three  notes,  they  should  return  a  verdict 
for  the  defendant.  In  such  case  it  was  the  payment  and 
not  the  amount  thereof  that  revived  the  debt,  and  being  a 
payment,  and  defendant  not  having  directed  how  itshoald 
be  applied,  the  plaintiff  had  the  right  to  make  the  appli- 
cation and  to  divide  it  by  crediting  a  part  on  each  note. 
1  hid. 

3.  The  date  when  a  payment  is  made  and  not  when  it  is  entered 

on  the  note,  governs  as  to  its  effect  under  the  Statute  of 
Limitations.    Ihid. 

4.  An  endorsement  of  a  payment  on  a  note  is  not  in  itself  evi- 

dence of  the  payment,  unless  it  is  shown  to  have  been 
made  before  the  bar  of  the  statute  arose.    Ibid. 
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PEACE  WARRANT : 

No  appeal  lies  from  a  judgment  of  a  justice  of  the  peace  in 
peace  warrant  proceedings.    State  v.  Gregory^  1199. 

PENDENCY  OF  ANOTHER  ACTION,  381. 

PERJURY : 

An  iudictment  for  perjury  must  charge  that  the  ofifence  was 
feloniously  committed.    State  v.  Bunting,  1200. 

PERMANENT  DAMAGE,  When  Allowed,  996. 

PERSONAL  REPRESENTATIVE  OF  DECEDENT  Can  Alone 
Bring  Action  to  Recover  Debt  Constituting  A  Legacy  Unless 
Fraud  or  Collusion  Exists  Between  the  Debtor  and  Personal 
Representative,  in  Which  Case  Legatee  May  Maintain  Action, 
Nicholifon  v.  Commissioners,  30. 

PERSONAL  TRANSACTION  WITH  DECEASED  PERSON  : 

1.  The  term  *'  personal  transaction ''  as  used  in    The   Co^e, 

Section  590,  was  intended  to  describe  the  whole  of  the 
negotiation  or  treaty  between  the  orighial  parties  to  it 
out  of  which  the  cause  of  action  arose.  Uheatham  v.  Bob- 
Mtt,  343. 

2.  When  a  personal  representative  **  opens  the  door  '^  by  testi. 

fying  to  a  transaction,  &c.,  it  is  not  his  province,  but  that 
of  the  court,  to  decide  what  testimony  of  the  adverse  party 
mav  come  in.    Ibid. 

3.  In  an  action  by  an  administrator  for  the  price  of  goods 

alleged  to  have  been  sold  and  delivered  by  his  intestate  to 
defendant,  the  plaintiiT  may  testify  to  the  delivery  of  the 
goods  to  defendant  and  not  thereby  "open  the  door,'' 
because  the  delivery  is  an  independent  fact.  But,  a  pur- 
chase being  the  result  of  negotiations  between  the  parties, 
if  plaintiff  testify  that  defendant  purchased  the  goods  from 
his  intestate  he  thereby  makes  it  competent  for  defendant 
to  testify  to  conversations  and  transactions  between  him- 
self and  plaintiff's  intestate  which  negative  a  sale  and  pur- 
chase, but  tend  to  establish  a  bailment  with  intent  to 
defraud  the  creditors  of  the  alleged  vendor.     1  bid. 

PHYSICIAN  : 

A   dentist  or  dental  sugeon  is  not  a  '*  physician '' within  th 
meaning  of  Section  1117  of   The   Code,  and  hence  his  pre- 
scription for  liquor  for  the  toothache  does  not  justify  one 
in  selling  liquor  on  Sunday  on  such  prescription.     State  v. 
McMinn,  1259. 
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PLEA  IN  BAR  : 

1.  When  a  plea  in  bar  is  interposed  to  an  action  for  account- 
ing, a  reference  cannot  be  made  until  the  plea  has  been 
finally  determined.    Royster  v.  Wright^  152. 

3.  An  appeal  from  a  judgment  sustaining  a  plea  in  bar  \r  not 
premature,  inasmuch  as  the  plea  puts  in  issue  the  cause  of 
action  and  it  would  be  useless  to  incur  costs  and  delay  if 
the  plea  is  sustained.    1  bid, 

PLEA  OF  SOLE  SEIZIN  : 

The  effect  of  a  plea  of  sole  seizin  set  up  in  a  proceeding  for 
partition  is,  practically,  to  convert  the  ca«e  into  an  action 
of  ejectment,  and  to  bring  into  operation  the  rules  of  proof 
and  estoppel  which  obtain  in  that  action.  Alexander  v. 
Gibbon,  796. 

PLEADING,  311,  576: 

1.  Every  action  must  be  prosecuted  by  the  party  in  interest. 

and,  hence,  in  a  quo  warranto,  while  it  need  not  appear 
that  the  relator  is  a  contestant  for  the  office,  it  must  apear 
from  the  complaint  that  he  is  an  inhabitant  and  tax  payer 
of  the  jurisdiction  over  which  the  officer  whose  title 
is  questioned  exercises  his  duties  and  powers.  Mines  v. 
Vann,  3 

2.  An  allegation  in  a  complaint  in  an  action  for  breach  of  war- 

ranty that  ''  there  was  and  is  a  breach  of  defendant's  con- 
tract of  warranty  aforesaid,''  is  a  defective  statement  of  a 
good  cause  of  action  in  that  it  does  not  allege  in  what  the 
breach  consisted,  as  by  a  si)ecific  allegation  of  ouster. 
Mizzell  V.  livffln,  69. 

3.  A  defective  statement  of  a  good  cause  of  action  may  be  taken 

advantage  of  by  demurrer ;  if  not,  it  is  waived.  If  demur- 
red to,  the  court  will,  in  the  interest  of  justice,  permit 
plaintiff  to  amend.  But  a  statement  of  a  defective  cause 
of  action  cannot  be  cured  by  amendment,  and  may  be 
taken  advantage  of  by  motion  to  dismiss  in  the  Supreme 
Court,  even  when  not  taken  below,  or  the  court  may  dis- 
miss it  ex  vif/ro  motti.     Ibid. 

4.  Where,  in  an  action  for  breach  of  warranty,  the  answer  to  a 

complaint  containing  a  defect ive  statement  of  a  gobd  cause 
of  action  is  framed  on  the  idea  that  the  averment  of  ouster 
was  sufficiently  stated,  denies  the  ouster  and  pleads  the 
statute,  it  is  a  clear  case  of  aider.     Ibid. 
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5.  A  cause  of  action  by  a  depositor  against  bank  directors  for 

the  loss  of  a  deposit,  caused  by  their  negligence  and  mis- 
management, lies  in  tort  and  not  ex  contractu,  since  the 
depositor's  contract  was  with  the  corporation  and  not 
with  the  direc.tors.     Tate,  Treasurer  v.  Bates,  287. 

6.  A  cause  of  action  against  directors  of  a  bank  for  the  loss  of 

a  deposit  resulting  from  their  neglect  and  mismanage- 
ment, even  if  it  be  ex  contractu,  might  be  joined  with  the 
causes  of  action  for  fraud  and  deceit,  since  all  the  causes  of 
action  **  arose  out  of  the  same  subject  matter."    I  bid. 

7.  In  an  action  against  bank  directors  for  the  loss  of  a  deposit 

caused  by  their  fraud,  neglect  and  mismanagement,  in 
which  the  complaint  charged  that  the  defendants  willfully 
and  fraudulently  made  false  and  misleading  statements  of 
the  condition  of  the  bank,  and  declared  and  paid  dividends 
when  the  earnings  did  not  justify  it,  with  the  purpose  to 
conceal  the  true  condition  of  the  bank  and  induce  depos- 
its, the  complaint  is  not  demurrable  on  the  ground  that  it 
does  not  state,  in  terms,  that  the  defendants  knew  or 
beli<'ved  the  bank  to  be  insolvent.     Ibid. 

8.  In  an  action  against  the  directors  of  an  insolvent  bank  for 

the  loss  of  a  deposit  resulting  from  their  fraud,  neglect  or 
mismanagement,  neither  the  bank  or  its  receiver  is  a  nec- 
essary party,  and  hence  it  is  not  necessary  for  the  com- 
plaint to  allege  that  the  bank  or  receiver  had  been 
requested  and  refused  to  bring  the  action,     fbid. 

9.  The  complaint  in  an  action  against  directors  of  an  insolvent 

bank  for  loss  of  deposits  resulting  from  the  fraud,  negli- 
gence and  mismanagement  of  the  bank,  alleged  that  the 
vice-president  permitted  the  president  and  cashier  to  bor- 
row large  sums  **upon  inadequate  security,"  and  fraudu- 
lently suppressed  such  loans  in  making  up  the  oflQcial 
reports  of  the  condition  of  the  bank,  and  that  the  direct 
ors  knew  of  such  conduct ;  Held,  that  the  complaint,  by 
such  allegation,  did  not  state  a  cause  of  action  in  that  it 
was  not  averred  that  the  loans  were  lost  or  cannot  be  col- 
lected.    I  hid. 

10.  A  complaint  by  a  mortgagor  to  set  aj*ide  a  deed  made  by 
him  to  the  mortgagee  for  the  equity  of  redemption  is  not 
defective  because  it  fails  to  allege  that  a  clause  of 
defeasance  was  omitted  from  the  deed  by  fraud,  inadvert- 
ence or  mistake.    Hall  v.  Lewis,  509. 
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11.  The  rule  that  there  shoald  be  allegata  as  well  as  probata  is 
one  of  practice  and  it  is  a  question  '**  whether  this  rule 
will  not  give  way  to  that  great  principle  of  equity  that 
will  enforce  the  specific  performance  of  contracts  where 
the  contract  is  not  denied.^^    Ibid. 

13.  Inasmuch  as  every  allegation  of  new  matter  in  an  answer, 
not  relating  to  a  counter-claim,  is  deemed  to  be  contro- 
verted by  the  adverse  party  as  upon  a  direct  denial  or 
avoidance,  (Section  268  of  The  Code,)  no  replication  is  nec- 
essary and  a  failure  to  verify  a  replication,  if  filed,  is  imma- 
terial.    Askew  V.  Knonce,  526. 

13.  To  constitute  a  counter-claim  the  demand  must  be  one  on 
which  a  separate  action  would  lie.    Ibid. 

14.  Where,  in  the  course  of  the  trial  of  an  action  for  the  recov- 
ery  of  specific  personal  property,  it  developed  that,  at  the 
commencement  of  the  action,  the  defendant  was  not  in 
possession  of  the  property,  having  sold  it  immediately 
after  plain  tiff  ^s  demand,  it  was  proper  to  permit  plaintiff 
to  amend  his  complaint  so  as  to  charge  a  conversion  of  the 
property ;  for,  in  such  case,  the  scope  of  the  action  not 
being  changed  and  there  being  no  inconsistency  between 
the  action  as  amended  and  as  originally  begun,  the  defend- 
ant could  not  be  hurt  by  the  amendment.  Craven  v.  RtM- 
selL  «64; 

15.  One  who  seeks  to  avoid  the  prima  facie  title  of  the  pur- 
chatfer  of  land  at  sheriff's  sale  under  execution,  on  the 
ground  of  homestead  rights,  must  allege  specifically  in  his 
pleading  the  facts  upon  which  the  homestead  rights 
depend,  and  the  burden  is  upon  him  to  establish  such  facts. 
Allison.  V.  Snider,  952. 

16.  Though  a  complaint  in  an  action  for  destruction  of  plaint- 
iff's fencing,  &c.,  by  a  fire  started  by  defendant  on  land  not 
adjoining  plaintiff's,  appears  to  have  been  brought  under 
Sections  52  and  53  of  The  Code,  which  apply  only  to  adja- 
cent land  owners,  yet  where  it  alleges  that  the  defendant 
**  wilfully  permitted"  the  fire  to  spread  over  and  burn 
plaintiff's  fencing,  &c.,  it,  in  effect,  alleges  negligence,  and, 
under  the  liberality  of  The  Code  practice,  it  might  be  sus- 
tained as  stating  a  common-law  cause  of  action  grounded 
on  negligence.     Roberson  v.  Morgan,  991. 

POLICE  OFFICER,  Special,  1201. 
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POLICE  REGULATION  : 

1.  Under  the  police  power  belonging  to  a  manicipality  by  its 

charter,  or  tinder  the  general  law,  it  may  require  a  dealer 
in  second-hand  clothing  to  turn  it  over  to  the  city  for  dis- 
infection, at  specified  prices.  Rosenbaum  v.  City  of  New-- 
hern,  83. 

2.  A  municipality  is  not  liable  for  damages  caused  by  the 

enactment  and  enforcement  of  a  valid  ordinance.    1  bid, 

8.  An  injunction  will  not  lie  to  enjoin  the  enforcement  of  an 
ordinance  on  the  ground  that  it  shows  an  abuse  by  the 
municipality  of  a  discretionary  power  with  which  it  is 
vested.    Ibid, 

POOLING  STOCK: 

An  agreement  between  stockholders  holding  a  majority  of  the 
shares  of  a  corporation  to  ^'  pool  ^*  their  stock  by  transfer- 
ring it  to  trustees  to  be  voted  at  corporate  meetings,  and 
to  pledge  it  as  collateral  for  loans,  is  illegal  and  voidable 
as  against  public  policy.  Harvey  v.  Improvement  Com- 
pany, 698. 

POSSESSION,  Adverse,  379.    (See    also    "Adverse    Posses- 
sion."): 

1.  In  order  to  ripen  into  title  a  possession  must  not  only  be 

open,  notorious,  adverse  and  continuous  during  the  statu- 
tory period,  but  it  must  be  unequivocal.  Eoerett  v.  New- 
ton, 919. 

2.  The  test  of  the  sufficiency  of  the  possession  to  fully  mature 

title  depends  upon  the  question  whether  a  right  of  action 
had  existed  for  the  statutory  period,  when  the  suit  was 
instituted,  in  favor  of  the  parties  against  whom  the  bene- 
fit of  lapse  of  time  is  claimed.    Ibid. 

8.  The  possession  of  a  widow  is  not  adverse  to  the  heirs  of  her 
husband.    Ibid, 

Under  Chattel  Mortgage : 

1.  In  the  absence  of  an  express  stipulation  to  the  contrary,  the 

mortgagee  of  personalty  may  take  possession  of  it,  any 
time  before  or  after  condition  broken.  Hinson  v.  Smithy 
503. 

2.  A  mortgagee  who  takes  possession  is  held  to  a  full  and  strict 

account  for  the  rents  and  use  of  the  property ;  for  not  only 
the  profits  actually  received,  but  for  the  value  of  any  rea- 
sonable and  prudent  use  to  which  he  might  have  put  the 
property  without  detriment  thereto.    Ibid, 
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8.  A  mere  permission  granted  to  a  mortgai^or  to  take  the  prop- 
erty to  his  home  is  Dot  such  a  stipulation  as  >vill  deprive 
the  mortgagee  of  his  legal  right  to  take  possession  under 
his  mortgage  whenever  he  sees  fit  to  do  so.    Ibid. 

4.  Where  a  mortgagee  took  possession  of  a  horse  covered  by 
the  mortgage,  in  consequence  of  which  the  mortgagor  had 
to  walk  home  and  suffered  from  the  cold  during  his  walk ; 
Held,  that  such  suffering  of  the  mortgagor  was  too  remot« 
to  be  considered  by  the  jury  in  an  action  for  damages. 
Ibid. 

POST-MORTEM  CLAIM : 

1.  Although  when  work  is  done  for  another  the  law  implies  a 

promise  to  pay  for  it,  such  presumption  may  be  rebutted 
by  the  relations  of  the  parties  implying  mutual  interde- 
pendence.    Callahan  v.  Wood,  752. 

2.  The  law  does  not  regard  with  favor  claims  set  up,  after 

death,  against  the  decedent's  estate  in  the  absence  of  any 
agreement  or  intention  between  the  parties  prior  to  the 
death.    I  bid. 

POWER,  Execution  of: 

Where  the  donee  of  a  power  of  sale  has  an  individual  interest 
in  the  subject  matter,  independent  of  the  power,  a  deed 
by  him  which  makes  no  reference  to  the  power  passes  only 
his  private  interest.  If  he  have  no  individual  interest, 
such  a  deed  will  be  construed  an  execution  of  the  power. 
Exum  V.  Bakei\  545. 

Of  Disposition  of  Property  : 


The  Constitution  imposes  no  limitation  upon  the  right  of  a 
grantor  or  devisor  to  restrict  or  enlarge,  by  the  terms  of 
the  instrument  through  which  title  passes,  tYiejus  dispon- 
endi.     Kir  by  v.  Boyette,  244. 

Of  Sale  in  Mortgage : 

1.  A  receiver  appointed  by  the  court  cannot  exercise  the  pow- 
ers of  sale  contained  in  a  mortgage  to  the  corporation  of 
which  he  is  the  receiver ;  nor  can  the  court  confer  such  a 
power  upon  him  until  the  mortgagor  is  properly  before 
the  court.     JStrauss  v.  Loan  Association,  556. 
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2.  The  attempted  sale  of  land  under  a  mortgage  by  the  heir  of" 

the  mortgagee  is  without  authority  and  conveys  no  estate^ 
thotigh  it  seems  that  the  purchaser  at  such  sale,  if  acting 
in  good  faith,  may  be  subrogated  to  the  rights  of  the  mort- 
gagee.   Atkins  V.  Grumpier y  532. 

3.  The  sale  of  land  under  a  power  contained  in  a  mortgage,  in- 

order  to  be  valid  must  be  made  in  strict  compliance  with 
the  terms  of  the  power,  and  must  be  openly  and  fairly 
conducted.    Ibid. 

PRACTICE : 

1.  In  civil  actions,  the  trial  judge  may  direct  the  jury's  verdict 

where  there  is  no  conflict  of  evidence,  or  where  a  party 
fails  to  make  out  his  case  or  sustain  his  defense  by  evi- 
dence.    Wool  V.  Bondy  1. 

2.  Where,  in  an  action  of  quo  warranto^  it  does  not  appeas' 

that  the  plaintiff  has  any  interest  in  the  action,  it  will,  on 
motion,  be  dismissed  in  this  Court.    Nines  v.  Vann^  3. 

3.  Where,  in  an  action  bv  the  Solicitor  in  the  name  of  the 

State  to  vacate  an  oyster-bed  entry,  the  plaintiff  was  non- 
suited, it  was  error  to  tax  the  costs  against  the  county^ 
which  was  not  a  party  to  the  action.  Blount  v.  Sim- 
mons, 9. 

4.  A  defective  statement  of  a  good  cause  of  action  may  be 
'  taken  advantage  of  by  demurrer ;  if  not,  it  is  waived.     If* 

demurred  to,  the  court  will,  in  the  interest  of  justice,  per- 
mit plaintiff  to  amend.  But  a  statement  of  a  defective 
cause  of  action  cannot  be  cured  by  amendment,  and  may 
be  taken  advantage  of  by  motion  to  dismiss  in  the 
Supreme  Court,  even  when  not  taken  below,  or  the  court 
may  dismiss  it  ex  mero  motu.    Mizzell  v.  Ruffln,  69. 

5.  Where,  in  an  action  for  breach  of  warranty,  the  answer  to 

a  complaint  containing  a  defective  statement  of  a  good 
cause  of  action  is  framed  on  the  idea  that  the  averment  of 
ouster  was  suflBciently  stated,  denies  the  ouster  and  pleads 
the  statute  it  is  a  clear  case  of  aider.    Ibid. 

6.  In  an  action  between  the  purchaser  of  a  mortgagor's  equity 

of  redemption  and  a  purchaser  at  a  sale  under  the  mort- 
gage, for  an  accounting,  &c.,  the  plaintiff  is  not  entitled 
to  judgment  upon  complaint  and  answer  where  the 
answer  avers  that  at  the  time  of  the  sale  there  was  an 
amount  due  on  the  notes  secured  by  the  mortgage  equal 
to  the  amount  bid  by  the  purchaser  at  such  sale.  Mcloer 
V.  Smithy  73. 
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7.  The  refusal  of  a  cottrt  to  re- refer  a  case  to  a  referee  to  hear 
farther  testimony  is  a  discretionary  matter.  Delafleld  v. 
Construction  Co,,  105. 

6.  Where  a  creditor  who  has  been  made  a  party  to  an  action 
against  a  corporation  in  which  a  receiver  has  been 
appointed f  fails  to  prosecute  his  claim  In  such  action  bat, 
instead,  institates  separate  action,  it  is  not  error  to  order 
a  distribution  of  the  funds  in  the  receiver's  hands  before 
such  creditor's  separate  suits  are  determined,  when  it  does 
not  appear  that  he  could  not  have  had  his  claim  adjusted 
in  the  main  action.    Ibid, 

t).  The  demand  for  trial  by  a  jury  made  when  excepting  to  a 
referee's  report  must  be  confined  to  issues  raised  by  the 
pleading,  and  must  specify  the  issue  demanded  to  be  tried 
by  a  jury,  either  by  tendering  a  formal  one  or  stating  as 
clearly  what  it  is  as  if  it  had  been  formally  drawn  and 
tendered,  otherwise  such  right  to  a  trial  by  jury  will  be  for- 
feited.    Taylor  v.  Smith,  127. 

10.  The  defendant  in  an  action  for  malicious  prosecution  may 
protect  himself  by  any  additional  facts  tending  to  show 
that  the  plaintiff  was  guilty  of  the  crime  charged  against 
him,  although  defendant  may  not  have  known  such  facts 
when  he  began  the  prosecution.  Thurber  v.  Ijoan  Associ- 
ation, 129. 

11.  An  appeal  will  be  dismissed  for  failure  of  appellant  to  com- 
ply with  the  ruffe  of  Court  requiring  the  judgment  to  be 
printed  in  all  cases  except  pauper  appeals.     Ibid. 

12.  Where,  in  an  action  to  restrain  a  trustee  from  selling  lands 
under  a  trust  deed  to  satisfy  acknowledged  liens  until  the 
plaintiff  (who  claims  that  the  trustee  held  the  land  under 
a  parol  trust  for  him  subject  to  the  liens)  can  have  his 
rights  ascertained  and  for  an  accounting  as  to  the  amount 
due,  parties  whose  only  interest  in  the  suit  is  the  payment 
of  the  money  secured  by  the  trust  deed  cannot  appeal  from 
a  judgment  declaring  the  parol  trust,  in  the  equity  of 
redemption,  in  favor  of  the  plaintiff.    Faison  v.  Hardy,  142. 

18.  When  a  plea  in  bar  is  interposed  to  an  action  for  accounting, 
a  reference  cannot  be  made  until  the  plea  has  been  finally 
determined.     Royster  v.  Wright,  152. 

14.  An  appeal  from  a  judgment  sustaining  a  plea  in  bar  is  not 
premature,  inasmuch  as  the  pleJEi  puts  in  issue  the  cause  of 
action  and  it  would  be  useless  to  incur  costs  and  delay  if 
the  plea  is  sustained.     Ibid. 
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15.  Under  Section  267  (1)  of  The  Code,  which  provides  that 
several  caoBes  of  action  may  be  joined  in  the  same  com- 
plaint where  they  all  arise  out  of  the  same  transaction  or 
transactions  connected  with  the  same  subject  of  action,  a 
cause  of  action  for  a  tort  may  be  joined  with  one  for  the 
enforcement  of  an  equitable  right.    Bentonx,  Collins,  196. 

16.  A  complaint  is  not  demurrable  for  misjoinder  of  independ- 
ent causes  of  action,  which  seeks  to  recover  damages  for 
personal  injuries  and  also  to  set  aside  a  deed  as  fraudulent 
and  to  have  the  land  sold  to  pay  plaintiff's  recovery.    Ibid. 

17.  Where  no  error  is  assigned  on  appeal  the  judgment  below 
will  be  affirmed.     Collins  v.  Young,  265. 

18.  Where  an  order  of  reference  is  made  at  plaintifiF^s  request, 
or  without  objection  by  him,  the  right  to  a  trial  by  jury  is 
thereby  waived,  and  cannot  be  recalled  except  by  consent 
of  all  parties.     Collins  v.  Young,  265. 

19.  The  findings  of  fact  by  a  referee,  when  there  is  any  evi- 
dence to  support  them,  is  conclusive.    Ibid, 

20.  A  motion  to  modify  an  opinion  of  the  Supreme  Court 
by  striking  out  a  proposition  of  law  stated  therein,  even 
though  it  be  alleged  that  the  part  of  the  opinion  sought 
to  be  corrected  was  not  essential  to  the  conclusion  reached, 
the  point  in  question  having  been  discusned  on  the  hear- 
ing and  considered  and  decided  by  the  Court,  will  not  be 
entertained.    Solomon  v.  Bates,  321. 

21.  The  service  of  a  case  on  appeal  by  counsel  is  a  nullity 
unless  the  defective  service  be  waived  by  agreement  in 
writing  or  by  conduct  showing  a  waiver,  such  as  by  return- 
ing the  appellant's  case,  with  exceptions  thereto,  and  wiMi- 
out  objecting  to  the  defective  service.  Roberts  v.  Par- 
tridge, 855. 

22.  Alleged  verbal  agreements  of  counsel  will  not  be  consid- 
ered.   Ibid. 

23.  Where  appellant's  counsel  handed  case  on  appeal  to 
appellee's  counsel,  who  did  not  accept  service  but  returned 
the  case  with  his  exceptions  to  appellant's  counsel,  who 
rejected  the  counter  case  as  not  being  returned  in  apt 
time,  but  neither  sent  the  papers  to  the  judge  to  settle  the 
case,  nor  caused  his  own  case  with  appellee's  exceptions 
to  be  certified  to  this  Court ;  Held,  that  there  is  no  valid 
case  on  appeal,  and,  there  being  no  error  apparent  on  the 
record,  the  judgment  below  will  be  affirmed.    Ibid, 
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24.  Where  an  action  is  iostituted,  and  it  appears  to  the  Coart 
by  plea,  answer  or  demurrer,  that  there  is  another  action 
pending  between  the  same  parties,  and  substantially  on 
the  same  subject  matter,  and  that  all  the  material  allega- 
tions and  rights  can  be  determined  therein,  such  action 
will  be  dismissed.    Alexander  v.  Norwood^  381. 

25.  In  such  case  the  plaintiff  has  no  election  to  litigate  in  the 
one  or  to  bring  another  action,  and  the  parties  cannot, 
even  by  consent,  give  the  court  jurisdiction.    Ibid. 

26.  Where  the  pendency  of  such  other  action  appears  in  the 
complaint,  advantage  must  be  taken  of  it  by  demurrer — 
otherwise,  by  answer.    Ibid. 

27.  Rule  of  Court  No.  28,  requiring  the  judgment  to  be  printed 
in  every  appeal,  will  not  be  enforced  when  the  record  wa» 
printed  before  its  adoption,  and  in  a  case  where  the  judg- 
ment appealed  from  was  simply  that  plaintiff  take  noth- 
ing by  his  writ.     Causey  v.  Plaid  Mills,  395. 

28.  The  objection  that  there  is  not  sufficient  evidence  to  war- 
rant the  submission  of  the  case,  or  an  issue  in  the  case,  to 
the  jury,  must  be  made  before  verdict,  in  order  that  the 
defect  may  be  supplied,  if  possible ;  as  the  object  of  Th 
Code  practice  is  to  have  cases  tried  on  their  merits,  and  to 
prevent  the  loss  of  rights  through  mere  inadvertence. 
Sutton  V.  WalterSj  495. 

29.  A  venire  de  novo  will  not  be  ordered  because  a  material 
element  is  lacking  in  the  issues  submitted,  if  it  appear 
that  no  objection  was  made  to  the  issues  in  the  lower 
court,  and  it  also  appears  that  the  judge  charged  that  the 
jury  must  be  satisfied  from  the  evidence  that  the  matter 
omitted  from  the  issues  was  established  before  they  could 
answer  the  issues  in  the  affirmative.    Ibid. 

80.  Judgment  non  obstante  veredicto  is  only  proper  where  the 
plea  confesses  a  cause  of  acticn  and  sets  up  insufficient 
matter  in  avoidance.  A  motion  for  such  judgment  will  not 
be  considered  by  the  Supreme  Court  if  made  for  the  first 
time  in  that  Court.    1  bid. 

• 

31.  No  points  can  be  taken  for  the  first  time  in  the  Supreme 
Court  except :  (1.)  Errors  apparent  upon  the  face  of  the 
record :  (2.)  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  :  (3.)  Want  of  juris- 
diction of  the  subject-matter.    1  bid. 
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82.  Upon  the  objection  being  taken  that  a  judgment  is  errone- 
ous upon  the  face  of  the  record  proper,  the  Court  will  con- 
strue the  judgment  with  reference  to  the  pleadings,  evi- 
dence and  charge,  and  not  with  regard  to  the  issues  alone. 
Ihid. 

38.  Inasmuch  as  every  allegation  of  new  matter  in  an  answer, 
not  relating  to  a  counter- claim,  is  deemed  to  be  contro- 
verted by  the  adverse  party  as  upon  a  direct  denial  or 
avoidance,  (Section  268  of  The  Code,)  no  replication  is  neces- 
siiry  and  a  failure  to  verify  a  replication,  if  tiled,  is  imma- 
terial.    Askew  V.  Koonce,  526. 

34.  To  constitute  a  counter-claim  the  demand  must  be  one  on 
which  a  separate  action  would  lie.    1  hid. 

35.  Where  the  point  as  to  the  insuflBciency  of  evidence  was 
made  and  argued,  and  replied  to  by  plaintiff,  on  the  trial 
below,  and  a  judgment  based  on  such  insufQciency  was 
rendered  below,  this  Court  will  not  order  the  missing  evi- 
dence to  be  supplied.     Blue  v.  Ritter,  580. 

86.  An  interlocutory  judgment,  as  to  which  no  assigiiuieut  of 
errors  excepted  to  on  the  trial  is  set  out  or  appears  on  the 
record  of  the  appeal  from  the  final  judgment,  will  not  be 
considered.    Shields  v.  McNeill,  590. 

37.  Where  exceptions  to  a  referee's  report  are  not  filed  within 
the  pnecribed  time,  it  is  witliin  the  discretion  of  the  judge 
below  to  refuse  to  consider  them.    Ibid, 

38.  Where  the  assignee  of  a  mortgage  deposits  it  as  collatteral 
security  for  a  debt  due  by  him,  the  mortgagee  is  not  a 
necessary  party  to  an  action  brought  by  the  holder  of  the 
collateral  against  his  debtor  and  the  mortgagors  to  recover 
the  debt  and  to  foreclose  the  mortgage.  Styers  v.  Alspaugh, 
631. 

39.  If  the  defect  of  parties  is  apparent  on  the  face  of  the  com- 
plaint objection  must  be  taken  by  demurrer  ;  otherwise  by 
answer.    Ibid. 

40.  Where  a  party  to  an  action  is  apprised  t>y  the  complaint 
or  discovers  during  the  trial  that  there  is  a  defect  of  par- 
ties, he  should  move  that  they  be  joined  but  will  not  be 
permitted  to  do  so  after  an  adverse  verdict.    Ibid. 

41.  A  case  on  appeal  or  counter  case  must  be  served  by  the 
sheriff,  unless  service  be  accepted  in  writing  and  made  a 
part  of  the  record.     Herbin  v.  Wagoner,  656. 

118—89 
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42.  A  purchaser  at  a  judicial  Bale,  if  not  a  party  to  the  proceed- 
ing, is  not  bound  to  look  beyond  the  decree  if  the  facts 
necessary  to  give  jurisdiction  appear  on  the  face  of  the 
proceedings.  If  there  has  been  an  irregularity,  or  the 
jurisdiction  has  been  improvidently  exercised,  it  will  not 
be  corrected  at  his  expense.    Ibid. 

48.  A  judgment  may  by  consent  be  rendered  daring  vacation. 
Bank  v.  Gilmer,  668. 

44.  In  the  discretion  of  this  Court  amotion  for  a  new  trial  on 
account  of  newly  discovered  testimony  will  be  granted. 
Clark  V.  Kiddle,  602. 

45.  While  it  is  the  better  practice  that  the  grounds  of  excep- 
tions to  the  judge^s  charge  should  be  set  out  on  the  motion 
for  a  new  trial,  so  as  to  afford  him  an  opportunity,  on 
fuller  reflection,  to  correct  any  errors  committed  by  him, 
and  save  the  delay  and  expense  of  an  appeal,  yet  such 
course  is  not  necessary,  and  it  is  sulficient  if  such  excep- 
tions be  set  out  in  the  case  on  appeal.  Bernhardt  v. 
Brown,  700. 

46.  WheUf  on  appeal,  error  is  found  as  to  the  proceedings  on 
the  trial  of  a  cause  below,  anterior  to  and  including  the 
verdict,  this  Court  can  only  declare  error  and  order  a  new 
trial,  but  when  the  error  is  solely  in  the  judgment  rendered 
upon  an  admitted  or  ascertained  state  of  facts,  then,  and 
in  such  case  only,  can  this  Court  order  the  judgment 
below  to  be  reversed.    Ibid. 

47.  This  Court  will  not,  on  motion,  amend  its  judgment  order- 
ing a  "  new  trial,"  which  was  based  on  errors  of  the  court 
below,  anterior  to  and  including  the  verdict,  by  directing 
the  judgment  to  be  **  reversed,"  upon  the  assumption  that 
the  errors,  for  which  the  new  trial  is  granted,  are  so  vital 
that  the  appellee  will,  in  deference  to  the  ruling  of  this 
Court,  submit  to  a  final  judgment  without  amending  his 
pleadings  or  adducing  new  evidence.    Ibid. 

48.  Although^in  case  of  a  compulsory  reference,  a  party  may, 
in  apt  time,  reserve  his  constitutional  right  to  a  trial  by 
jury,  at  every  stage  of  the  proceeding,  yet  he  may  waive 
it  by  failing  to  set  forth  in  his  exceptions  to  the  referee's 
report  a  speciuc  demand  for  the  trial  of  the  precise  issue 

■ 

of  fact  raised  by  the  pleadings  and  passed  upon  by  the 
referee  in  the  finding  excepted  to.     Driller  Company  v. 

Worth,  746. 
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49.  PlaiDtiff  and  defendants,  who  have  been  served  with  pro- 
cess in  an  action,  are  deemed  to  have  legal  notice  of  all  pro- 
ceedings in  the  action  at  the  regular  term  of  the  court,  and 
cannot  after  lapse  of  a  year  from  the  entry  of  a  judgment, 
have  it  set  aside  under  Section  274  of  The  Code.  Sluder  v. 
Graham^  885. 

50.  Upon  a  reference  under  The  Code  the  parties  agreed  that 
the  referees  should  determine  the  case  as  -arbitrators,  but 
before  the  close  of  the  evidence  and  before  the  award  was 
made,  the  defendants  served  notice,  in  writing,  revoking 
the  agreement  to  arbitrate.  The  referees,  nevertheless, 
ignoring  the  notice,  made  their  award,  to  which  defend- 
ants excepted.  The  court  set  aside  the  award  and  plaint- 
iffs appealed ;  Held^  that  the  order  was  only  interlocutory 
and  the  appeal  was  premature  ;  the  plaintiffs  should  have 
excepted,  and  had  their  exceptions  noted  on  the  record,  so 
that  the  whole  matter  might  be  brought  up  on  appeal 
from  the  final  judgment.     Harding  v.  Hart^  839. 

51.  An  appeal  does  not  lie  from  a  refusal  to  strike  out  an 
answer  as  frivolous.     Walters  v.  Starnes,  842. 

52.  Where  an  answer  in  an  action  on  a  note  alleged  that 
defendant  had  transferred  to  plaintiffs  a  fire-insurance  pol- 
icy to  enable  them  to  collect  and  apply  the  proceeds  to 
payment  of  the  note,  but  that  plaintiffs  by  their  delay  and 
negligence  permitted  other  creditors  to  attach  and  appro- 
priate the  amount  due  on  the  policies  ;  Held,  that  the 
answer  presents  no  serious  defense  and  is  frivolous.     Ibid. 

53.  Where  the  character  of  the  claim  or  demand  constituting 
the  cause  of  action  is  not  substantially  changed  thereby, 
an  amendment  adding  the  name  of  a  party  rests  in  the  dis- 
cretion of  the  trial  judge,  and  is  not  reviewable  on  appeal. 
{The  Code,  Sec.  273.)     Tiller y  v.  Chandler,  888. 

54.  The  county  board  of  education  having  been  abolished  by 
Section  2,  Chapter  439,  Acts  of  1895,  and  their  duties  trans- 
ferred to  the  board  of  county  couimissioners,  rendered 
neccessary  and  proper  a  change  in  the  relator  in  an  action 
brought  by  the  treasurer  of  a  county  against  a  sheriff  who 
had  defaulted  in  settling  for  the  school  taxes  of  the  county. 
Ibid. 

55.  Where  a  sheriff's  return  on  an  execution  recited  payment 
of  the  money  realized  thereon  in  satisfaction  of  a  judg- 
ment, and  it  appeared  from  a  subsequent  affidavit  of  the 
sheriff  that  the  return  was  incorrect,  and  that  he  retained 
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the  luoney  to  await  the  orders  of  the  court ;  Heldy  that 
such  return  will^  on  motion  of  an  interested  party,  be 
stricken  from  the  record.     Dysart  v.  Brandrethy  968. 

56.  In  the  trial  of  an  action  a  party  cannot  object  to  a  ques- 
tion, put  to  his  witness  by  his  adversary  on  cross-exami- 
nation, substantially  the  same  as  one  asked  by  himself. 
Qramhling  v.  Dickey^  986. 

57.  Remarks  of  the  judge,  of  doubtful  propriety,  made,  not  in 
his  charge,  but  to  counsel  during  the  introduction  of  the 
evidence,  are  not  a  ground  for  a  new  trial,  unless  it  reason- 
ably appears  that  a  party  is  prejudiced  in  the  minds  of  the 
jury  by  such  remarks.     Williams  v.  Lumber  Co.^  928. 

58.  It  is  not  eroneous  or  improper  for  a  judge  to  make  a  calcu- 
lation of  the  amount  claimed  by  a  party,  and  to  hand  such 
calculation  to  the  jury  with  the  instruction  that  they  are 
not  bound  thereby  but  must  And  the  amount  due  from 
the  evidence.     Ihid. 

59.  Where  there  was  judgment  by  default  and  inquiry, 
and  upon  the  inquiry  an  issue  was  submitted  as  to  what 
amount  was  due  the  plaintiff  from  defendant  on  account  of 
certain  logs  cut  and  delivered,  to  which  the  jury  responded 
a  certain  amount,  it  was  error  to  add  any  interest  to  the 
amount  so  found  for  time  elapsed  prior  to  the  inquiry,  as 
such  interest  is  presumed  to  have  been  included  in  the 
verdict  as  rendered.    1  hid. 

60.  A  party  who  enters  x  special  appearance,  and  moves  to  dis- 
miss for  want  of  legal  service  of  the  summons  should 
except  to  the  refusal  of  his  motion.  If  he  does  not  except, 
his  subsequent  appearance  in  the  action  makes  him  in  law 
a  party  for  all  purposes.      Moody  v.  Moody,  926. 

61.  A  general  appearance  waives  irregularity  in  service  of  the 

summons.    1  hid, 

62.  Under  Section  1291,  The  Code,  an  order  allowing  alimony  is 

erroneous  if  made  without  a  finding  of  the  facts  by  the 
judge.    Ibid. 

63.  Where  the  whole  evidence  appears  in  the  transcript  on 
appeal,  and  the  Attorney  General  does  not  object,  a 
demurrer  to  tbe  evidence  may  be  entered  in  the  Supreme 
Court.  If  such  demurrer  is  sustained  a  venire  de  novo  will 
be  ordered.    State  v.  Wilcox,  1131. 
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64.  Where  an  insufficient  record  on  appeal  is  sent  to  this  Court, 
the  appeal  will  be  dismissed,  unless  it  appears  that  the 
appellant  is  guilty  of  no  laches^  or  unless  a  serious  ques- 
tion is  presented.    State  v.    May,  1204. 

PRESIDENT  OF  BANK,  311. 

PRESIDING  OFFICER  OF  GENERAL  ASSEMBLY,  Signing  of 
Ratified  Acts  by,  328. 

PRESIDENT  OF  THE  UNITED  STATES,  Authority  of  as  Com- 
mander-in-Chief of  Militia,  486. 

PRESUMPTION,  548  : 

1.  A  father  purchased  property  belonging  to  his  son  at  a  mort- 

gage sale  and  left  it  in  the  possession  of  the  son,  who  sub- 
sequently mortgaged  it  to  plaintiff,  who  brought  an  action 
to  recover  the  same,  in  which  the  father  ioterpleaded ; 
Held,  thht  there  was  no  presumption  of  fraud  requiring 
the  father  to  show  by  a  preponderance  of  evidence  that 
the  transaction  between  himself  and  son  was  bona  fide, 
ffintofi  V.  Oreenleaf,  7. 

2.  Under    the    legislation   since  and  including   the  General 

Assembly  of  1887,  relating  to  sale  of  lands  for  taxes,  every- 
thing is  presumed  in  favor  of  purchasers.  Stanley  v. 
Baird,  75. 

3.  Where  a  note  or  acceptance  is  given  on  a  precedent  debt, 

the  presumption  is  that  it  was  not  taken  by  the  creditor 
in  payment  of  the  debt,  and  the  onus  is  on  the  debtor  to 
show  the  contrary ;  otherwise,  when  the  note  or  accept- 
ance is  taken  contemporaneously  with  the  contracting  of 
the  debt.     Delo field  v.  Construction  Co.,  105. 

4.  An  agreement  between  two  persons  to  share  the  profits  of  a 

business  is,  i^iter  se,  prima  facie  proof  only  of  partnership 
which  may  be  rebutted  by  evidence  of  a  contrary  intent  of 
the  parties.     Kootz  v.  Tuvian,  393. 

0.  No  presumption  of  incompetency  to  make  a  deed  or  con- 
tract is  raised  by  the  law  from  advanced  age  or  feeble 
health  o^  the  grantor.     Williams  v.  Uaid,  481. 

6.  The  law   presumes  that  one  who  makes  a  will  does  not 

intend  to  die  intestate  as  to  any  part  of  his  property. 
Blue  V.  Hitter,  580. 

7.  There  is  a  presumption  in  favor  of  the  proceedings  of  a 

Court  when  properly  conducted.  Ecerett,  Administra- 
tor t.  Newton,  919. 
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PRESUMPTION,  As  to  Validity  of  Official  Bond,  864. 
PREMEDITATION  IN  MURDER.    (Skk  "Murdkr.") 

PRESCRIPTION  OP  LIQUOR  FOR  TOOTHACHE,  by  Dentist : 

A  dentist  or  dental  surgeon  is  not  a  ^^  physician  ^^  nvithin  the 
meaning  of  Section  1117  of  The  Code^  and  hence  his  pre- 
scription for  liquor  for  the  toothache  does  not  justify  one 
in  selling  liquor  on  Sunday  on  such  prescription  .  State  v. 
McMinn,  1269. 

PRINCIPAL  AND  AGENT,  928 : 

1.  When  property  is  conveyed  as  security  for  an  existing  debt, 

the  debt  may  be  enforced  to  the  extent  of  the  security  at 
least,  although  at  the  time  of  the  conveyance  the  debt  was 
barred  by  the  Statute  of  Limitations.  Taylor  v.  Hunt,  168. 

2.  An  agency  cannot  be  proven  by  the  declarations   of  the 

alleged  agent,  but  must  be  proved  aliunde.    Ibid, 

8.  The  mere  fact  that  one  is  made  the  trustee  under  an  instru- 
ment to  collect  rents  for  the  creditors  named  therein,  and 
to  apply  the  same  to  their  debts,  does  not  make  him  the 
agent  of  the  creditors  to  bind  them  by  oral  declarations 
made  at  the  time.    Ibid. 

4.  Notice  to  an  agent  is  notice  to  the  principal  except  where 
the  agent  is  acting  for  himself  in  a  transaction  with  the 
principal  where  his  interest  is  in  opposition  to  the  interest 
of  his  principal.     Bank  v.  Sc?iool  Committee,  383. 

6.  Where,  in  an  action  against  a  school  committee  by  the 
assignee  of  a  contract  to  recover  the  balance  due  thereon, 
the  defense  was  that  the  balance  had  been  paid  to  an 
attaching  creditor  of  the  assignor,  and  it  appeared  that 
some  months  prior  to  the  garniiihment  the  assignor  had 
notified  the  chairman  of  the  defendant  committee  of  the 
assignment  of  the  contract  to  plaiiitiflf ;  Htld,  that  the 
chairman  of  the  committee  bein^  its  agent,  the  notice 
given  to  him  was  sufficient  to  fix  the  defendant's  liability 
to  the  assignee.    /  bid. 

6.  The  fact  that  the  chairman  of  the  defendant  committee  was 
also  attorney  for  the  attaching  creditor  of  plaintiff's 
assignor  in  the  garnishment  proceedings  neither  relieved 
him  from  his  duty  to  his  principal  in  giving  it  information 
which  he  received  months  before  the  garnishment  nor  the 
principal  from  the  burden  of  the  constructive  notice  it  had 
through  its  agent.     Ibid. 
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7.  It  is  not  frauduleat  to  buy  property  through  an  agent 

gecretly — that  is,  to  have  the  agent  take  the  title  in  his 
own  name  and  fail  to  disclose  to  the  vendor  that  the  pur- 
chase is  made  for  another.     Cov)an  v.  Fairbrother,  406. 

8.  The  declarations  of  an  agent  in   regard  to  a  transaction 

after  the  termination  of  the  agency  do  not  affect  the 
aforetime  principal  and  are  not  admissible  as  testimony 
against  the  latter.     Craten  v.  Russell^  564. 

9.  One  dealing  wilh  an  agent  mnst  ascertain  the  extent  of  his 
authority  to  make  contracts  to  bind  his  principal.  Fergu- 
son V.  Manufacturing  Co,^  846. 

10.  Where  plaintiff  knew  that  one  representing  himself  as 
agent  had  no  general  power,  and  that  his  powers  were  lim- 
ited, he  cannot  recover  against  the  principal,  under  a  con- 
tract made  without  authority  inthelatter^sname,  for  serv- 
ices rendered  to  the  agent  for  his  benefit.    Ibid. 

PRIMA  FACIE  TITLE  : 

1.  A  purchaser  of  land  at  a  judicial  or  sheriff  ^s  sale  under  exe- 

cution he^B  prima  facie  title.    Allison  v.  Snider,  952. 

2.  One  who  seeks  to  avoid  the  prima  facie  title  of  the  pur- 

chaser of  land  at  sheriff's  sale  under  execution,  on  the 
ground  of  homestead  rights,  must  allege  specifically  in  his 
pleading  the  facts  upon  which  thehomstead  rights  depend, 
and  the  burden  is  upon  him  to  estaV)lish  such  facts.    Ibid. 

3.  If,  in  the  trial  of  an  action  to  recover  land  by  the  purchaser 

at  execution  sale,  it  appears,  either  by  the  admission  of  the 
parties  or  by  the  evidence  of  either,  that  no  homestead  was 
allotted  before  the  sale,  the  plaintiff  cannot  recover, 
although  such  fact  was  not  specially  pleaded,  but,  where 
nothing  of  the  sort  is  alleged,  pleaded  or  proved,  the  prima 
/acte  right  of  plaintiff  will  control.    Ibid, 

PRINCIPAL  AND  SURETY  : 

The  purchaser  of  land  subject  to  mortgage,  who  assumes  the 
payment  of  the  mortgage  debt,  becomes,  as  between  him- 
self and  his  vendor,  the  principal  debtor,  and  the  liability 
of  the  vendor  (mortgagor)  as  between  the  parties  is  that  of 
surety.     Woodcock  v.  Bostic,  822. 

PRIORITY  : 

Debts  for  labor  performed  or  materials  furnished  fo  corpora- 
tion to  keep  it  a  going  concern,  have  priority  over 
mortgage  debts,     ('oal  Co.  v.  Electric  Light  Co.,  232. 
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PRIVATE    SALE  OF,  INFANT'S    LANDS    BY    ORDER    OF 
COURT,  712. 

PRIVILEGE  TAX  ON  TRADES.    (Ske  *♦  Taxation.'') 

PRIVITY  IN  ESTATE,  Estoppel,  981. 

PROBABLE  CAUSE  : 

1.  The  defendant  in  an  action  for  malidious  prosecution  may 

protect  himself  by  any  additional  facts  tending  to  show 
that  the  plaintifif  was  guilty  of  the  crime  charged  against 
him,  although  defendant  may  not  have  known  such  facts 
when  he  began  the  prosecution.  Thurber  v.  Loan  Asso- 
oiation^  129. 

2.  Where,  in  the  trial  of  an  Action  for  malicious  prosertution,  it 

appeared  that  defendant  had  prosecuted  plaintifT  for  for- 
gery in  inserting  his  own  name  in  an  assignment  of  stock 
intended  and  understood  to  be  made  to  one  Smith,  so  as 
to  enable  him  (the  plaintiff)  to  claim  the  stock  as  a  bona 
fide  purchaser,  and  to  prevent  the  defendant  from  recover- 
ing the  same  for  fraud  of  S.  in  procuring  the  assignment ; 
Held^  that  the  question  of  probable  cause  for  the  prosecu- 
tion was  rightly  left  by  the  court  to  the  jury,  instead  of  an 
instruction  to  find  the  issue  in  the  negative.     Ibid. 

PROBATE  OF  DEEDS: 

1.  I'he  Code,  Section  640,  confers  fall  authority  upon  clerks  of 

courts  of  record  in  other  states  to  probate  deeds ;  and  the 
courts  of  this  State  will  take  judicial  cognizance  of  the 
official  seals  of  buoh  offlcerd  attached  to  certificates  of  pro- 
bate.    Barcello  v.  Hapgood,  712. 

2.  Commissioners  of  affidavit  are  empowered  by  The  Code,  Sec- 

tion 632,  to  take  acknowledgments  of  deeds  in  other  states 
by  residents  of  this  State  and  of  the  state  for  which  such 
commissioners  are  appointed ;  and  by  Section  640  equal 
authority  is  vested  in  clerks  of  courts  of  record  in  other 
states.     Ibid. 

3.  Acts  of  corporate  or  state  officials  purporting  to  be  done  by 

virtue  of  their  offices  are  taken  to  be  correct  and  are  prima 
facie  valid  and  true.     Ibid. 

4.  The  great  seal  of  this  or  any  of  the  other  states  of  the  Union 

requires  no  proof.     Ibid, 
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PROCEDENDO : 

Where,  upon  appeal  to  a  higher  court,  it  appears  that  the 
proceedings  and  judgment  under  which  a  prisoner  charged 
with  a  criminal  offence  was  arrested  or  sentenced  in  a  jus- 
tice's court  are  void  for  irregularity,  the  prisoner  should 
not  be  allowed  to  escape,  but  h.  procedendo  should  issue  to 
the  justice,  to  the  end  that  the  charge  be  again  and  law- 
fully inquired  into.     State  v.  Ivie,  1227. 

PROCEEDINGS  IN  REM,  700. 

PROCESS,  Enforcement  of  by  State  Militia  : 

Section  3245  of  The  Code,  enacted  when  there  was  a  military 
organization  in  every  county,  provides  that  the  command- 
ing officer  of  the  county  mUy  call  out  the  militia  on  the  cer- 
tificate of  three  Justices  of  the  Peace  that  outlaws  are 
depredating  the  county,  or  that  it  is  necessary  to  guard 
the  jail,  and  that  the  county  shall  bear  the  expense;  and 
section  3246,  substituting  the  Governor  for  the  '*  command- 
ing officer"  and  authorizing  him  to  order  out  the  militia 
under  the  preceding  Section  and  providing  that  the  expense 
shall  be  paid  by  the  county,  do  not  apply  to  cases  where 
the  Governor,  acting  under  the  discretionary  power  con- 
ferred on  him  by  Section  3,  Article  XII.,  of  the  Constitu- 
tion, orders  the  militia  to  aid  a  SheriflF  in  serving  legal 
process  on  information  furnished  by  such  officer  (and  not 
by  the  certificate  of  three  Justices  of  the  Peace)  that  the 
civil  authorities  in  such  county  are  inadequate  to  enforce 
the  process.     Worth,  Treasurer  v.  Commissioner  a,  112. 

Modes  of  Service  of  : 

There  are  three  modes  for  the  "  due  service  of  process  " — (1)  By 
actual  service  (or  in  lieu  thereof,  acceptance  or  waiver  by 
ax)pearance) ;  (2)  By  publication,  in  eases  where  it  is  author- 
ized by  law,  in  proceedings  in  rem,  in  which  cases  the 
court  already  has  jurisdiction  of  the  res,  as  to  enforce  some 
lien  on  or  a  partition  of  property  in  its  control ;  (3)  By  pub- 
lication of  the  summons,  in  cases  authorized  by  law,  in 
proceedings  quasi  in  rem,,  in  which  cases  the  court  acquires 
jurisdiction  by  attaching  property  of  a  non-resident, 
absconding  debtor,  &c.  A  judgment  obtained  under  pro- 
cess served  by  the  two  last-named  methods  has  no  personal 
efficiency,  but  acts  only  on  the  property.  Bernhardt  v. 
Brown,  700. 
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PROOF  OF  OFFICIAL  BOND,  854. 

PROVINCE  OF  COURT  AND  JURY  : 

The  relative  rights  and  powers  of  the  court  and  jury  in  actions 
involving  questions  of  ne^rligence  and  contributory  negli- 
gence  may  be  defined  thus : 

(a.)  Where  the  facts  are  undisputed,  and  but  a  single  infer- 
ence can  be  drawn  from  them,  it  is  the  exclusive  duty  of 
the  court  to  determine  whether  the  injury  was  caused  by 
the  negligence  of  one  or  the  concurrent  negligence  of  both 
of  the  parties. 

(6.)  Where  the  testimony  is  conflicting  upon  any  material 
point,  or  more  than  one  inference  may  be  drawn  from  it, 
it  is  the  province  of  the  jury  to  find  the  facts  or  make  the 
deductions. 

(c.)  It  is  the  duty  of  the  judge  to  instruct  the  jury,  when 
requested  to  do  so,  whether,  in  any  given  phase  of  contra- 
dictory evidence,  or  in  case  an  inference  fairly  deducible 
from  the  testimony,  or  any  aspect  of  it,  should  be  drawn 
by  them,  either  of  the  parties  would  be  deemed  culpable 
inlaw. 

{d.)  Where  the  testimony  is  conflicting,  or  fair  minds  may 
deduce  more  than  one  conclusion  from  it,  it  is  the  province 
of  the  jury,  under  instructions  from  the  judge,  to  deter- 
mine whether  eiiher  of  the  parties  failed  to  exercise  rea- 
sonable care,  or  to  use  such  diligence  as  a  prudent  man,  in 
the  conduct  of  his  own  affairs,  would  have  exercised  under 
all  the  surrounding  circumstances. 

{€.)  It  is  not  the  duty  of  the  judge,  without  special  request,  to 
instruct  upon  every  possil)1e  aspect  of  the  evidence,  or  as 
to  every  conceivable  deduction  of  fact  which  may  be 
drawn  from  it.     Mussel  v.  Railroad^  1098. 

PllOXIMATE  CAUSE  OF  ACCIDENT,  1010,  1015. 
"  PRUDENT  MAN,"  Rule  of  the,  1024.  1047. 
PUBLICATION  OF  SUMMONS,  700. 

PUBLIC  OFFICER  : 

1.  An  allegation  in  an  indictment  against  a  public  officer  for 
unlawfully  reoeivina:  compens  itioa  for  the  performance  of 
his  duty  that  defendant  **did  receive  and  consent  to 
receive  "  such  compensation,  is  sufficient  and  is  not  defec- 
tive because  of  the  use  of  '*  and  '*  instead  of  **  or ''  as  used 
in  the  statute.  (Section  991  of  The  Code.)  State  v. 
Wynne,  1206. 
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2.  One  who  undertakes  to  exercise,  and  does  exercise  the  duties 

of  an  officer  and  receives  the  emoluments  thereof,  though 
his  appointment  is  irregular  or  defective  and  his  title^ 
defeasible,  is  bound  to  perform  all  its  duties  aud  is  liable 
for  malfeasance.    Ibid. 

3.  A  justice  of  the  peace  may,  under  Section  645  of  The  Code^ 

"  in  extraordinary  cases,"  appoint  any  one,  not  a  party,  to 
execute  his  mandate,  and  his  decision  is  conclusive  as  to 
when  such  ^^  extraordinary  cases"  arise  for  the  exercise  of 
such  power.     Ibid. 

PUBLIC  POLICY,  603,  948. 

PRINTER: 

One  holding  a  contract  for  State  Printing  under  Sec.  1,  Ch.  20, 
Acts  of  1995,  which  provided  that  all  printing  and  binding 
required  by  the  State  should  be  let  to  contract,  is  entitled 
to  all  the  printing,  bindin&^  and  ruling,  and  the  work  inci- 
dent thereto,  required  by  the  several  departments  of  the 
State.    Stewart  v.  State,  624. 

PURCHASER  AT  JUDICIAL  SALE  : 

1.  A  purchaser  at  judicial  sale,  if  not  a  party  to  the  proceed- 

ing, is  not  bound  to  look  beyond  the  decree  if  the  facts  neo- 
.essary  to  give  jurisdiction  appear  on  the  face  of  the  pro- 
ceedings. If  there  has  been  an  irregularity,  or  the  juris- 
diction has  been  improvidently  exercised,  it  will  not  be 
corrected  at  his  expenne.     Uerbin  v.  Wagoner,  656. 

2.  Where  the  report  of  commissioners  to  partition  land  through 
'the  mistake  of  the  draftsman  allotted   ''  Ijot  No.  t ''    to  R. 

H.  instead  of  to  W.  H.,  and  the  land  was  subsequently  sold 
forassetj  by  the  administrator  of  R.  H.  and  bought  by  W., 
who  paid  the  price  aud  received  a  deed,  aud  the  land  was 
again  sold  for  assets  by  the  administnitor  of  W.  and 
bought  by  the  defendant ;  Held,  that  the  record  of  the 
original  proceeding  to  which  the  plaintiffs  were  parties 
will  not  be  corrected  to  the  injury  of  the  defendant  who 
purchased  without  any  notice  of  the  mistake.     1  bid. 

3.  A  stranger,  who  purchases  lands  in  good   faith  at  a  sale 

made  under  the  judgment  of  a  court  having  general  juris- 
diction over  the  person  and  subject  matter,  acquires  a 
good  title.  He  is  not  required  to  look  behind  the  judg- 
ments of  the  higher  courts  and  pass  upon  their  regularity. 
i  Barcello  v.  Ilapgood,  712. 
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4.  A  guardian  petitioned  for  a  sale  of  land,  owned  by  herself 
and  her  wards,  under  Section  1602,  The  Code,  The  clerk, 
as  probate  judge,  ordered  a  reference  to  ascertain  the  truth 
of  the  petition  and  advisability  of  a  sale.  The  referee 
reported  favorably  and  his  report  was  confirmed  by  the 
clerk.  Then  the  judge  of  the  superior  court  rendered 
judgment  authorizing  a  sale  of  the  land, by  the  guardian 
at  private  sale ;  Held,  that  the  purchaser  at  such  sale 
acquired  a  good  title.     Ibid. 

QUESTION  OF  LAW,  When  Negligence  is  and  is  Not,  1047. 

QUO  WARRANTO : 

1.  Every  action  must  be  prosecuted  by  the  party  in  interest, 

and,  hence,  in  a  quo  warranto,  while  it  need  not  appear 
that  the  relator  is  a  contestant  for  the  office,  it  must 
appear  from  the  complaint  that  he  is  an  inhabitant  and 
ta2 -payer  of  the  jurisdiction  over  which  the  officer  whose 
title  is  questioned  exercises  his  duties  and  powers.  Hines 
v.  Vann,  3. 

2.  Where,  in  an  action  of  quo  warranto,  it  does  not  appear  that 

the  plaintitl  has  any  interest  in  tlie  action,  it  will,  on 
motion,  be  dismissed  in  this  Court.     Ibid. 

RAILROADS : 

1.  A  railway  company  that  has  constructed  its  road   under 

lawful  authority  creates  neither  an  abatable  public  nui- 
sance nor  a  continuing  jjrivate  nuisance  by  failing  to 
leave  sufficient  space  between  embankments,  or  by  means 
of  culverts  for  the  passage  of  water  of  running  streams,  in 
case  of  any  rise  in  the  streams  that  might  be  reasonably 
expected,  and  injury  due  to  that  cause  may  be  comj^ensa- 
ted  for  by  the  assessment  of  present  and  prospective  dam- 
ages in  a  single  action.     Ridley  v.  Railroad,  996. 

2.  It  18  a  legal  right  of  either  plaintiflT  or  defendant  to  elect  to 

have  i)ermanent  damages  assessed  in  such  an  action  upon 
demand  made  in  the  pleading,  and  when  neither  makes 
the  demand  the  judgment  maybe  pleaded  in  bar  of  any 
subsequent  action.  The  defendant  is  required  to  set  up 
this  or  any  other  equity  upon  which  he  relies  as  well  as  to 
prove  the  averment  on  the  trial.  But  where  the  plaintiff 
is  allow^ed  without  ol^jection  to  have  such  damage  appor- 
tioned the  judgment  is  not  a  bar,  and  either  party  to  a 
5<ubsequent  suit  involving  the  same  question  may  demand 
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that  both  present  and  prospective  damages  be  assessed » 
and  upon  proof,  of  a  previous  partial  assessment  the  jury 
may  consider  that  fact  in  diminution  of  the  permanent 
damage.    Ibid. 

8.  The  measure  of  damages  is  the  difference  in  the  value  of 
the  plaintiff's  land,  with  «  railway  constructed  as  it  is^ 
and  what  would  have  been  its  value  had  the  road  been 
skillfullv  constructed.    Ibid. 

4.  Where  an  engine  is  run  at  night  with  the  tender  in  front 

and  no  head-light,  and  a  person  lying  on  the  track  is 
injured,  if  the  jury  find  that  a  head-light  would  have  ena- 
bled the  engineer  to  see  the  person  on  the  track  in  time  to 
have  avoided  an  injury,  then  the  failure  to  provide  a  head- 
light and  have  it  at  the  front  was  a  continuing  negligent 
omission  of  a  duty,  the  performance  of  which  would  have 
afforded  the  last  clear  chance  to  prevent  the  injury,  and 
becomes  the  proximate  cause  of  such  injury.  Lloyd  v. 
Railroad,  1010. 

5.  If  a  person  is  drunk  and  lying  upon  a  railroad  track,  such 

negligence  is  not  deemed  the  proximate  cause  of  an  injury 
sustained  from  a  moving  train,  if  the  engineer,  by  the 
exercise  of  ordinary  care,  could  have  seen  him  in  time  to 
have  prevented  the  injury  by  the  proper  use  of  the  appli- 
ances at  his  command.    Ibid. 

6.  It  is  competent  for  the  jury  to  be  guided  by  their  own  rea- 

son, experience  and  observation  in  such  questions  as  within 
what  distance  and  period  of  time  a  moving  train  can  be 
stopped,  or  how  far  an  engineer  can  see  an  object  on  the 
track  with  or  without  a  head-liglit.  It  is  idle  to  offer  wit- 
nesses to  conclude  either  courts  or  juries  from  inquiring 
whether  a  head-light  helps  an  engineer  to  see  or  prevents 
his  seeing.    Ibid. 

7.  The  rule,  established  hy  Pic  heft  v.  B.  R.,  117  N.  C,  616,  and 

cases  that  have  followed  at  this  Term,  with  reference  to 
the  **  last  clear  chance ''  to  avoid  an  injury,  affirmed.  I  did. 

8.  In  actions  for  damages,  where  negligence  is  alleged,  and  con- 

tributory negligence  is  pleaded  as  a  defense,  issues  as  to 
negliirence,  contributory  negligence,  and  amount  of  dam- 
ages are  enough.  It  is  not  error  to  refuse  to  submit  an 
issue  as  to  whether  the  injury  could  have  been  avoided  by 
defendant,  notwithstanding  plaintiff's  contributory  neg- 
ligence, as  that  can  be  explained  in  the  charge.  JSllerbe 
V.  Railroad,  1024. 
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9.  .In  the  absence  of  any  evidence  that  an  injury  mi^ht  have 

been  avoided,  notwithstanding  the  contributory  negligence 
of  the  injured  person,  it  is  proper  to  instruct  the  jury  that 
no  damages  can  be  recovered  for  the  death  of  one  who 
could,  by  the  exercise  of  ordinary  prudence,  have  avoided 
injury,  but  whose  intoxication  prevented  his  exercise  of 
such  prudence  and  circumspection.    Ibid. 

10.  Tlie  rule  of  the  ''  prudent  man  '^  aflSrmed.    Ibid. 

11.  The  rule  established  by  Tillett  v.  R.  i2.,  at  this  Term,  as  to 
when  negligence  and  contributory  negligence  are  pure 
questions  of  law  to  be  determined  by  the  court  upon  a 
given  state  of  facts,  and  when  issues  must  be  submitted  to 
the  jury  with  appropriate  instructions,  affirmed.     Ibid, 

12.  The  lessor  and  lessee  of  a  railroad  are  both  liable  for  the 
negligence  of  the  lessee  to  the  extent  determined  by  this 
Court  in  Logan  v.  Railroad,  116  N.  C,  940.  Tillett  v.  Rail- 
road, 1081. 

13.  If  the  brakeman  on  a  railroad  fail  to  apply  the  brakes 
when  he  has  reasonable  ground  to  apprehend  that  injury 
would  result  from  such  omission,  he  is  clearly  culpable, 
and  the  railroad  company  answerable  for  any  injury 
resulting  from  such  negligence.     Ibid. 

14.  A  isudden,  violent,  unexpected  and  unnecessary  movement 
of  a  passenger  car  while  passengers  are  getting  on  it  at  a 
proper  time  and  place,  is  negligence  per  ae.  Ibid. 

15.  A  passenger  has  a  right  to  presume  thnt  the  servants  of 
the  carrier  will  properly  discharge  their  duties.  Conse- 
quently, one  who  enters  a  railroad  passenger  car  is  not 
guilty  of  contributory  negligence  because  he  fails  to  rush 
into  the  first  seat  he  reaches,  although  he  knows  the  train 
is  about  to  be  coupled.     I  bid. 

16.  Persons  who  are  old  and  decrepit  are  not  more  culpable  for 
failing  to  provide  against  the  carelessness  of  a  carrier^s 
servants  than  those  who  are  vigorous  and  active.    Ibid. 

17.  It  is  not  contributory  negligence  per  se  for  a  decrepit  or 
infirm  passenger  to  carry  small  bundles  under  his  arms 
when  boarding  a  train,  or  to  fail  to  ascertain  that  the 
train  is  about  to  be  coupled,  or  to  stand  up  in  the  car 
until  a  child  under  his  care  can  pass  him  in  the  aisle.  1  bid. 

18.  One  who  gets  aboard  a  car  for  the  purpose  of  becoming  a 
passenger,  is  entitled  to  the  rights  of  a  passenger,  and  the 
carrier  is  liable  to  him  as  such,  whether  he  pays  his  fare 
before  or  after  an  accident  by  which  he  is  injured.     Ibid. 
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19.  A  passenger  who  gets  off  a  railroad  car  in  obedienoe  to 
directions  from  the  conductor  is  not  guilty  of  contributory 
negligence,  unless  the  danger  in  getting  off  at  that  place 
and  time  is  so  apparent  as  to  deter  a  man  of  ordinary  pru- 
dence from  so  doing.    Hinskaw  v.  Railroad^  1047. 

20.  The  fact  that  a  passenger,  who  was  injured  by  getting  off 
a  car  in  obedience  to  directions  from  the  conductor, 
''thought  it  a  bad  place  and  dangerous  to  get  out  at/^ 
does  not  render  him  guilty  of  contributory  negligence 
per  86.    I  bid. 

31.  To  constitute  contributory  negligence  in  a  passenger,  after 
having  been  told  by  the  conductor  of  a  train  to  get  off,  the 
danger  attendant  upon  his  obedience  to  such  directions 
must  be  not  only  apparent  but  great — more  chances  against 
a  safe  exit  than  there  are  in  favor  of  it.    Ibid. 

22.  While  negligence  and  contributory  negligence  are  ques- 
tions of  law  to  be  determined  by  the  court  without  a  sub- 
mission to  the  jury,  yet  this  is  not  always  to  be  done.  If 
there  is  no  disputed  fact  arising  from  the  evidence,  and  no 
dispute  as  to  the  truth  of  the  evidence,  and  but  one  con- 
clusion can  be  deduced  from  it,  then  the  court  should  decide 
the  question  as  upon  demurrer,  special  verdict  or  case 
agreed.  But  where  these  conditions  do  not  exist,  or  it 
depends  upon  how  a  party  acted  or  did  a  thing,  or  for  what 
reason  he  did  it,  or  what  purpose  he  had  in  doing  it,  a  ques- 
tion for  the  jury  is  presented.    1  bid. 

28.  The  expressions  in  ICmry  v.  R.  R.,  109  N.  <;.,  589,  and  in 
other  recent  opinions  of  this  Court,  at  variance  with  the 
rule  of  **  the  prudent  man,''  are  overruled.    1  bid. 

24.  While  an  engineer  is  required  to  solve  all  reasonable  doubts 
in  favor  of  saving  life,  he  is  not  required  to  provide  against 
what  he  has  no  reasonable  ground  to  anticipate.  The 
legal  obligation  is  to  take  proper  precaution  to  guard 
against  what  is  the  usual  or  justly  expected  consequence 
of  one's  actfe^ — not  against  unexpected,  unusual  or  extraor- 
dinary results.    Little  v.  Railroad,  1072. 

25.  One  who  attempts  to  walk  across  an  elevated  trestle,  so  high 
as  to  make  it  dangerous  to  jump  to  the  ground,  is  negli- 
gent, and  if  injured  by  a  train  while  crossing,  the  jury 
should  find  that  his  injuries  were  the  result  of  his  contribu- 
tory negligence.     Ibid. 
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26.  Where  an  engineer,  seeing  a  person  on  a  high  trestle, 
reduced  the  speed  of  the  train,  but,  upon  such  person''^ 
getting  off  of  the  track  and  into  a  place  which  be  had  seen 
others  occupy  with  safety  while  trains  passed,  the  engineer 
increased  the  speed  of  the  train,  it  is  error  to  refuse  to  call 
the  attention  of  the  jury  to  the  question  whether  the  posi- 
tion occupied  by  such  person  had  proven  a  place  of  safety 
for  others,  and  whether  the  engineer  desisted  from  bis 
efforts  to  stop  the  train  because  he  reasonably  snpiiosed 
there  was  no  longer  any  danger  of  causing  an  injury.    Ibid. 

27.  In  all  the  cases  decided  by  this  Court  in  which  the  omission 
to  improve  the  last  clear  chance  to  prevent  injury  is  held  to 
be  a  proximate  cause,  the  liability  of  the  defendant  rail- 
road companies  is  made  to  depend  upon  the  question 
whether  their  servants  regligently  omitted  to  stop  the 
train  after  plaintiff  had  placed  himself  in  a  perilous  posi- 
tion. The  same  rule  has  been  invariably  applied  to  the 
injury  of  animals  exposed  on  the  track,  and  the  rule  so 
established  is  approved  and  affirmed.  Styles  v.  Hailroad, 
1084. 

28.  While  an  employee  may  not  be  culpable  for  obeying  the 
orders  of  a  vice-principal,  he  is  guilty  of  negligence  if  he 
does  an  act  involving  danger  in  disobedience  to  such 
orders.  He  cannot  recover  for  an  injury  resulting  from 
such  disobedience.  To  hold  otherwise  would  be  unjust^, 
unreasonable,  and  therefore  contrary  to  law.     Ibid. 

29.  A  section  hand  got  off  of  the  track  to  avoid  an  approach- 
ing  train  and  in  doing  so  stepped  upon  some  loose  earth 
that  had  accumulated  from  time  to  time  in  a  cut  ;  the  dirt 
gave  way  and  he  fell  on  the  track  and  was  injured  by  the 
train.  It  was  error  to  instruct  the  jury  under  these  cir- 
cumstances that  the  giving  way  of  the  dirt  was  the  prox- 
imate cause  of  the  injury,  and  that  the  railroad  company- 
was  liable  for  damages.  By  no  conceivable  act  could  the 
defendant's  engineer  have  rendered  the  earth  solid  after 
plaintiff  got  upon  it,  and  the  defendant  was  only  liable  if 
its  engineer  neglected  to  use  reasonable  precautions  to 
prevent  an  injury  after  he  saw  the  perilous  position  of 
plaintiff.     Ibid. 

80.  It  is  negligence  for  an  engineer  of  a  moving  train  to  fail  to 
give  some  signal  of  its  approach  to  a  crossing  of  a  public 
highway,  or  a  crossing  habitually  used  by  the  public. 
Russell  V.  Railroad,  1098. 
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31.  A  person  approaching  a  railroad  crossing  should  diligently 
look  out  for  approaching  trains.  A  failure  so  to  do  con- 
stitutes contributory  negligence.  But  a  failure  to  be  on 
the  lookout  because  of  the  omission  of  the  servants  of  the 
railroad  to  give  the  usual  and  proper  signals  is  not  con^ 
tributory  negligence.    I  hid, 

82.  A  person  who  drives  up  to  a  railroad  crossing  where  gate^ 
are  kept,  which  it  is  the  custom  of  the  railroad  company 
to  have  closed  when  danger  to  the  passage  of  vehicles  may 
be  expected  is  not  negligent  if  he  drives  through  Fuch 
gates  when  open,  without  stopping  to  look  or  listen  for 
the  approach  of  a  train.  The  same  rule  applies  where  it 
is  the  custom  of  the  railroad  company  to  keep  sentinels  at 
crossings  to  warn  people  of  anticipated  danger.    Ibid, 

RAILROAD  COMPANY  : 

While  debts  due  by  an  insolvent  railroad  company  cannot  be 
off-set  against  debts  due  to  the  receivers  of  such  company, 
debts  contracted  bv  receivers  are  valid  counter-claims 
against  debts  due  to  them.     Railroad  v.  Railroad,  1078. 

RAILROAD  CROSSING  : 

1.  It  is  negligence  for  an  engineer  of  a  moving  train  to  fail  to 

give  some  slginal  of  its  approach  to  a  crossing  of  a  public 
highway,  or  a  crossing  habitually  used  by  the  public. 
Russell  v.  Railroad,  1098. 

2.  A  person  approa<.*.hing  a  railroad  crossing  should  diligently 

look  out  for  approaching  trains.  A  failure  so  to  do  consti- 
tutes contributory  negligence.  But  a  failure  to  be  on 
the  lookout  because  of  the  omission  of  the  servants  of 
the  railroad  to  give  the  usual  and  proper  signals  is  not 
contributory  negligence.     IMd. 

3.  A  person  who  drives  up  to  a  railroad  crossing  where  gates 

are  kept,  which  it  is  the  custom  of  the  railroad  company 
to  have  closed  when  danger  to  the  passage  of  vehicles  may 
be  expected  is  not  negligent  if  he  drive  through  such 
gates  when  open,  without  stopping  to  look  or  listen  for  the 
approach  of  a  train.  The  same  rule  applies  w^here  it  is  the 
custom  of  the  railroad  company  to  keep  sentinels  at  cross- 
ings to  warn  people  of  anticipated  danger.     Ibid. 

RATIFICATION,  440  : 

If  the  maker  of  a  sealed  note,  blank  as  to  the  payee's  name, 
acknowledges  it  to  be  his  bond  after  the  insertion  of  pay- 
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ee^B  name,  it  is  valid  and  its  maker  is  liable  thereon. 
Wester  v.  Bailey,  193. 

RATIFICATION  OF  STATUTE,  328. 
REASONABLE  BELIEF,  1194. 
REASONABLE  CARE,  182. 
RECALLING  WITNESS,  495. 
RECITALS  IN  DEED,  919. 

RECEIVER : 

1.  The  allowance  of  commissions  to  receivers  appointed  by  the 

court,  by  consent,  to  finish  uncompleted  water  works,  is 
premature  before  the  work  is  finished,  as  it  cannot  be 
determined  until  then  whether  such  allowance  is  eiceeeive 
or  too  little.    Dela field  v.  Construction  Co,,  106. 

2.  The  custody  of  a  receiver  is  the  custody  of  the  law,  and  the 

court,  having  power  to  instruct  such  receiver  as  to  the 
exercise  of  his  duties,  may,  in  its  sound  discretion,  direct 
to  whom  the  property  in  the  receiver's  hands  shall  be  rented. 
Unless  grossly  abused,  the  exercise  of  such  discretion  is  not 
reviewable.    Simmons  v.  Allison,  761. 

Application  for  Appointment  of  : 

1.  In  applications  for  a  receiver  the  judge  below  is  presumed 

to  have  found  the  facts  in  accordance  with  the  contention 
of  the  party  in  whose  favor  he  decided.  He  need  not  find  the 
facts  specifically  unless  the  losing  party  requests  him  to 
do  so.     Whitehead  v.  Hale,  601. 

2.  A  receiver  will  not  be  appointed  in  an  action  to  foreclose  a 

mortgage  on  a  newspaper  when  the  defendant  denies  owing 
anything  on  the  mortgage  debt,  and  it  is  apparent  that, 
owing  to  the  peculiar  nature  of  the  property,  the  appoint- 
ment of  a  receiver  would  practically  destroy  its  value. 
Ibid. 

8.  The  appointment  of  a  receiver  is  not  a  matter  of  positive 
right,  but  rests  in  the  sound  legal  discretion  of  the  judgr^, 
who  will  take  into  consideration  the  nature  of  the  property 
and  the  effect  of  granting  or  refusing  such  an  application 
upon  the  material  interests  of  the  respective  parties  to  the 
controversy.     J  bid. 

4.  Insolvency  of  the  mortgagor  is  not  of  itself  a  sufficient 
ground  for  the  appointment  of  a  receiver  to  take  charge 
of  mortgaged  chattels.    Ibid. 
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5.  Actions  of  claim  and  delivery  for  mortgaged  personalty  rest 
on  a  different  footing  from  applications  for  a  receiver  ;  as 
the  mortgagor  ib  protected  by  the  bond  required  in  claim 
and  delivery.    Ibid, 

RECEIVER,  Duties : 

1.  A  receiver  appointed  by  the  court  cannot  exercise  the  pow- 

ers of  sale  contained  in  a  mortgage  to  the  corporation  of 
which  he  is  the  receiver  ;  nor  can  the  court  confer  such  a 
power  upon  him  until  the  mortgagor  is  properly  before 
the  court.    Strauss  v.  Loan  Association,  556. 

2,  It  is  the  duty  of  a  receiver  to  appeal  when  he  thinks  the 

party  or  corporation  he  represents  has  not  had  justice. 
But  it  is  not  his  duty  to  appeal  in  the  interests  of  one  cred- 
itor or  stockholder  as  against  another,  as  they  can  look 
after  their  own  interests.      I  bid. 

Of  Railroad,  Liability  of  : 

1,  While  debts  due  by  an  insolvent  railroad  company  cannot 

be  off-set  against  debts  due  to  the  receivers  of  such  com- 
pany, debts  contracted  by  receivers  are  valid  counter- 
claims against  debts  due  to  them.    Railroad  v.  Railroad, 

1078. 

2.  The  receivers  of  a  lessee  railroad  company  must  apply  the 

income  and  revenue  received  from  the  operation  of  a  leased 
railroad  in  accordance  with  the  covenants  of  the  lease  so 
long  as  they  operate  it,  and  the  claims  of  the  lessor  com- 
pany for  rent,  accrued  while  its  road  was  so  operated,  is  a 
valid  set-off  against  a  claim  for  supplies  and  materials  fur- 
nished by  such  receivers.    Ibid. 

RECITALS  IN  DEED,  593. 

RECORD,  Defective  Transcript : 

Where  an  insufficient  record  on  appeal  is  sent  to  this  Court, 
the  appeal  will  be  dismissed,  unless  it  appears  that  the 
appellant  is  guilty  of  no  laches,  or  unless  a  serious  queston 
is  presented.    State  v.  Atay,  1204. 

Of  Appeal,  1204: 

It  is  not  essential  that  the  transcript  of  the  record  in  a  State 
case  shall  contain  a  list  of  the  grand  jurors.  State  v.  Jim- 
merson,  1173. 
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REFERENCE,  590 : 


1.  The  refusal  of  a  court  to  re-refer  a  case  to  a  referee  to  hear 
further  testimony  is  a  discretionary  matter.    Delafield  v, 

Constructii  nCo.,  105. 

a.  The  demand  for  trial  by  a  jury  made  when  excepting  to  a 
referee's  report  must  be  confined  to  issues  raised  by  the 
pleadings,  and  must  specify  the  issue  demanded  to  be  tried 
by  a  jury,  either  by  tendering  a  formal  one  or  stating  as 
clearly  what  it  is  as  if  it  had  been  formally  drawn  and  ten- 
dered, otherwise  such  right  to  a  trial  by  jury  will  be  for- 
feited.     Taylor  v.  Smith,  127. 

8.  When  a  plea  in  bar  is  interposed  to  an  action  for  account- 
ing, a  reference  cannot  be  made  until  the  plea  has  been 
finally  determined.      Royster  v.  Wright,  152. 

4.  Where  an  order  of  reference  is  made  at  plaintiff^s  request,  or 
without  objection  by  him,  the  right  to  a  trial  by  jury  is 
thereby  waived  and  cannot  be  recalled  except  by  consent 
of  all  parties.     Collins  v.  Young,  295. 

6.  The  findings  of  fact  by  a  referee,  when  there  is  any  evidence 
to  support  them,  is  conclusive.    Ibid, 

REFEREE : 

The  report  of 'a  referee  should  not  be  argumentative.  Wei^el 
V.  Cohh,  11. 

Findings  of  Fact  by  are  Conclusive,  285. 

REFEREE S  REPORT : 

1.  Should  not  be  argumentative.     Weisel  v.  Cobb,  11. 

2.  Where  exceptions  to  a  referee's  report  are  not  filed  within 

the  prescribed  time,  it  is  within  the  discretion  of  the  judge 
below  to  refuse  to  consider  them.    Shields  v.  McNeill,  590. 

Exceptions  to,  746. 

REGISTRATION,  162: 

1.  A  registry  of  a  mortgage  is  not  void  because  of   a  clerical 

mistake  made  by  the  register  in  transcribing,  which  does 
not  affect  the  sense  and  provision  as  to  the  amount 
secured,  description  of  proi)erty,  &c.,  or  obscure  the  mean- 
ing of  the  instrument.     Royster  v.  Lane,  156. 

2.  A  mortgage  by  '* Patrick  Lane  and  wife  Zilpha  Lane''  to  F 

was  properly  executed,  probated  and  ordered  to  be  regis- 
tered but  the  Register  of  Deeds  in  transcribing  the  words 
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in  the  premises  wrote  *'  Patrick  Savage  and  wife  Zilpha 
Savage''''  instead  of  "  Patrick  Lane  and  wife  Zilpha  Lane." 
In  recording  the  description  of  the  land  the  Register  fol- 
lowed the  mortgage  in  describing  it  as  '*  all  the  real  estate 
of  which  Patrick  Lane  is  seized,  &c./'  but  in  a  further 
description  '*  embracing  that  which  Patrick  Lane  pur- 
chased "  it  was  transcribed  as  *'  that  which  Patrick  Savage 
purchased,  &c."  Otherwise,  the  mortgage  was  transcribed 
exactly  as  written,  referring  to  '*  Patrick  Lane''  as  the 
party  of  the  first  part,  maker  of  the  notes  and  as  entitled 
to  surplus  after  payment  of  the  debt  in  case  of  a  sale. 
The  mortgage  was  properly  indexed.  Subsequently, 
another  mortgage  was  made  to  one  M. ;  Held^  in  an  action 
of  foreclosure,  that  the  mortgage  to  F  as  registered  was 
good  for  all  purposes  and  had  priority  over  the  mortgage 
to  M.    1  bid. 

REINSTATEMENT  OF  DISMISSED  APPEAL,  395. 

RELATIVES,  Dealings  Between,  986. 
REMARKS  OF  JUDGE,  Objected  to,  928, 

REMOVAL  OF  ACTION  FOR  WRONG  VENUE,  749. 

REMOVAL  OF  OFFICER  OF  MILITIA— POWERS  OF  GOV- 
ERNOR, 486. 

REMOVING  FENCES: 

1.  To  constitute  the  offence  prohibited  by  Section  1062  of   The 

Code^  the  offender  must  be  a  trespasser,  and  to  be  a  tres- 
passer he  must  act  willfully  and  unlawfully.  State  v. 
McCracken,  1240. 

2.  Where,  in  the  trial  of  an  indictment  under  Section  10C2  for 

removing  a  dividing  fence,  the  defendant  offered  to  prove 
that  he  and  the  prosecutor  had  agreed  upon  the  removal 
and  had  had  a  surveyor  to  locate  the  line,  and  that  he 
moved  the  fence  to  such  location  in  good  faith,  believing 
that  he  was  carrying  out  the  agreement ;  Held,  that  the 
testimony  should  not  have  been  excluded,  for,  if  his  state- 
ment were  true,  defendant  could  not  be  lawfully  convicted. 
Ibid. 

REPLEVIN,  179. 
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REPLICATION  : 

iDasmnch  as  every  allegation  of  new  matter  in  an  answer,  not 
relating  to  a  counter-claim,  is  deemed  to  be  controverted 
by  the  adverse  party  as  upon  a  direct  denial  or  avoidance, 
(Section  268  of  The  Code,)  no  replication  is  necessary  and 
a  failure  to  verify  a  replication  if  filed,  is  immaterial. 
Askew  V  Koonce^  526. 

REPUTATION,  1177. 

RESIDENCE  AND  DOMICILE,  647,  1188. 

RES  JUDICATA,  583. 

RESISTING  OFFICER,  Indictment  for: 

1.  A  bill  of  indictment  for  resisting  an  officer,  which  describes 

the  officer  as  ^'  a  duly  constituted  officer  of  the  police  of  the 
town  of  Rockingham, ^^  and  also  that  he  was  *'  discharging 
a  duty  of  his  office,''  is  good.    State  v.  PicketU  1231. 

2.  Where  the  bill  charged  that  the  officer  resisted  was  b.  police 

officer  in  the  due  execution  of  his  office,  and  the  proof 
was  that  the  officer  w^as  the  chief  marshal  of  the  town,  and 
the  town  ordinance  authorized  the  constable  to  make 
arrests,  the  variance  was  immat('i*ia1.      Ibid. 

3.  However  it  may  have  been  in  the  past,  no  indictment  will 

now  be  quashed  or  judgment  arrested  for  trivial  defects. 
If  the  offence  charged  is  not  set  out  as  clearly  as  defend- 
ant wishes  it  to  be,  he  has  a  right  to  a  bill  of  particulars  if 
demanded  in  apt  time.    1  bid. 

Special  Police  Officer,  1201. 

RESTRICTIVE  ENDORSEMENT,  548,  566. 

RESTRICTIVE  STIPULATION  ON  FACE  OF  CHECK: 

1.  A  stipulation  stamped  on  thfe  face  of  a  check,  that  it  will 

positively  not  be  paid  to  a  certain  company  or  its  agents, 
is  a  valid  restriction  and  binding  on  the  bolder.  Bank  v. 
Baiik,  783. 

2.  Such  stipulation  on  a  check  is  not  an  unreasonable  restraint 

upon  trade,  and  when  made  for  the  purpose  of  preventing 
business  rivals  from  ascertaining  the  extent  and  nature  of 
the  drawer's  transactions,  is  not  a  boycott  or  conspiracy 
against  the  inhibited  collector.    Ibid. 

3.  The  drawer  of  such  a  check  cannot  be  sued  thereon  until 

the  check  has  been  presented  to  the  drawee  by  some  agency 
other  than  the  inhibited  one  and  payment  refused.    1  bid. 
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RETAXATION  OP  COSTS,  887. 

RESULTING  TRUST: 

Where  money  loaned  is  famished  by  the  wife,  and  the  note 
and  mortgage  therefor  are  made  to  thehuBband,  the  latter 
becomes  trastee  for  his  wife,  who  is  the  equitable  owner 
thereof,  without  any  express  assignment  to  her.  Houck 
V.  Somers,  607. 

RETURN  OF  SHERIFF,  Motion  to  Strike  Out  False  Recitals  in, 

968. 

RIGHT  OF  ACTION  : 

Where  a  contract  for  the  sale  of  land  empowered  the  vendor  to 
sell  the  land  on  default  in  the  payment,  at  maturity,  of 
any  one  of  the  notes  given  for  the  deferred  payments  of 
the  purchase  price,  his  administrator  may  bring  an  action 
to  foreclose  without  waiting  for  the  maturity  of  the  last 
note.    McQueen  v.  Smith,  569. 

ROAD  DUTY,  1188. 

"RULE  IN  SHELLEY^S  CASE:'' 

1.  The  rule  in  Shelley's  case  has  always  prevailed  in  this  State, 

before  and  since  the  Act  of  1784  (Sec.  1325  of  The  Code) 
which  did  not  affect  the  principle  of  law  decided  in  Shel- 
ley's case.     Dawson  v.  Quinnerly,  188. 

2.  When  an  estate  was  conveyed  to  P.  D.  **  for  and  during  her 

natural  life,  and  at  her  death  to  the  heirs  of  said  P.  D., 
which  may  be  begotten  on  the  body  of  said  P.  D.,  by  her 
present  husband,  L.  W.  D.,  to  them  the  heirs  of  the  said 
P.  D.  and  L.  W.  D.,  their  heirs  and  assigns  ; ''  Held,  that 
the  qualifying  words  "  by  the  present  husband  the  said  L. 
W.  D.,  &c.,  &c.,"  confined  the  remainder  to  the  children  of 
P.  D.  and  L.  W.  D..  and  took  the  case  out  of  the  general 
rule  of  descent  according  to  Shelley's  case.     Ibid, 

RULE  OF  COURT,  No.  28,  395. 

RULE  OF  PROPERTY— Stare  Decisis: 

Where  a  rule  of  property  established  by  this  Court  more  than 
thirty  years  ago  is  sought  to  be  changed,  this  Court  will 
not  disturb  it  whatever  might  be  the  present  view  of  the 
Court  upon  the  subject  if  it  were  presented  as  res  nova. 
Kirby  v.  Boyette,  244. 

RULE  OF  ''  THE  PRUDENT  MAN,  '  1024,  1047. 


1432  INDEX. 


SALE: 


Where,  in  a  contract  of  sale  of  stock  in  an  incorporated  com- 
pany, there  was  a  warranty  by  the  seller  as  to  the  condi- 
tion of  the  company,  and  also  a  further  clause  in  the 
nature  of  a  defeasance  that  the  buyer  inigrht  have  the  rep- 
resentations examined  into,  the  fact  that  the  buj^er  did 
not  avail  himself  of  the  privilege  of  making  the  investiga- 
tion, but  accepted  and  paid  for  the  stock,  did  not  deprive 
him  of  his  right  to  recover  on  the  warranty.  Blacknall  v. 
Rowland,  418. 

Of  Future  Products  of  Mill : 

A  contract,  whereby  one  party  sells  or  pledges  in  advance  the 
contingent  products  of  a  mill  for  a  certain  ijeriod  and  at  a 
specified  price,  in  consideration  of  money  furnished  and 
agreements  entered  into  by  the  party  who  buys,  is  valid 
and  not  against  public  policy.  Williams  v.  Chapman^ 
943. 

Of  Infant's  Land : 

1.  It  is  not  irregular  or  erroneous  to  order  the  sale  of  an 

infants^  land  to  be  made  privately  by  the  guardian.     Bar- 
cello  V.  Hapgood,  712. 

2.  The  Code  does  not  take  away  from  the  superior  courts  the 

jurisdiction    heretofore    exercised    by    courts    of    equity. 
Ibid. 

8.  By  Section  1602,  The  ('ode,  the  clerk  and  court  in  term  have 
concurrent  jurisdiction  in  the  matter  of  ordering  a  sale  of 
infants'  lands  upon  petition  of  their  guardians.    Ibid. 

4.  A  guardian  petitioned  for  a  sale  of  land,  owned  by  herself 
and  her  wards,  under  Section  1602,  The  Code.  The  clerk, 
as  probate  judge,  ordered  a  reference  to  ascertain  the 
truth  of  the  petition  and  advisability  of  a  sale.  The  ref- 
eree reported  favorably  and  his  report  M-as  confirmed  by 
the  clerk.  Then  the  judge  of  the  superior  court  rendered 
judgment  authorizing  a  sale  of  the  land  by  the  guardian 
at  private  sale ;  Held,  that  the  purchaser  at  such  sale 
acquired  a  good  title.     Ibid. 

Of  Land  for  Assets  : 

1.  An  allegation  in  a  complaint  against  an  administrator  that 
the  i>ersonal  and  other  assets  of  decedent's  estate  are 
insufficient  to  i)ay  costs  of  administration  and  the  debts 
of  decedent,  and  that  a  sale  of  property  fraudulently  con- 
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veyed  to  another  defendant  is  necessary,  are  sufficient 
allegations  to  charge  the  property  so  conveyed  witli  the 
payment  of  the  plaintiff's  debt.    Sullivan  v.  Fields  858. 

2.  Where,  in  the  absence  of  personal  assets  of  a  decedent's 
estate,  the  administrator  pays  debts  out  of  his  own  pocket, 
he  is  entitled  to  be  subrogated  to  the  rights  of  creditors 
and  to  have  the  land  sold  for  his  reimbursement.  Denton 
V.  Tyson^  542. 

4J.  In  case  of  sale  of  land  for  assets  to  pay  debts  of  a  decedent, 
the  surplus,  after  paying  the  debts  and  costs,  remains  real 
estate  and  cannot  be  applied  to  the  payment  of  a  judg- 
ment against  the  administrator  in  favor  of  the  widow  for 
the  balance  of  her  year's  allowance.    Ibid. 

SALE  OF  LAND,  Deficiency  in  Quantity : 

A  deed  stating  the  area  of  the  land  conveyed  to  be  so  many 
acres,  '*  more  or  less,"  after  deducting  certain  excepted 
tracts,  the  number  of  acres  in  the  excepted  tracts  being 
deflnitely  and  positively  set  out,  is  primi  facie  evi- 
dence against  the  grantor  as  to  the  number  of  acres  con- 
tained in  such  excepted  tracts.     Carrie  v.  Hawkins,  593. 

For  Taxes,  275,  688  : 

1.  Under   the    legislation    since   and    including    tlie  General 

Assembly  of  1887,  relating  to  sale  of  lands  for  taxes,  every- 
thing is  presumed  in  favor  of  purchasers.  Stanley  v. 
Baird,  75. 

2.  A  tax  title  is  good  notwithstanding  the  fact  that  the  land 

was  sold  by  the  sheriff  without  first  resorting  to  the  per- 
sonalty of  the  tax  debtor  as  required  by  the  statute.   Ibid. 

3.  Under  Section  77,  Acts  of  1889,  a  tax  deed  made  in-  pursu- 

ance of  a  sale  of  land  for  taxes  listed  in  the  name  of  a  per- 
son other  than  the  rightful  owner,  is  ndl  void  if  the  land 
be  in  other  respects  sufficiently  described.  Peebles  v.  Tay- 
lor, 165. 

Under  Execution,  700 : 

The  requirement  of  Scctiojis  456  and  457  of  The  Code  that 
notice  of  the  sale  under  execution  must  be  published  four 
weeks  and  a  copy  of  the  advertise  a3iit  must  be  served  on 
the  judgment  debtor  ten  days  before  the  sale  is  only  direct- 
ory, and  if  the  return  of  the  sheriff  shows  that  he  duly 
advertised  the  sale  and  gave  the  notice  to  the  debtor,  the 
purchaser  will  acquire  title  under  the  sheriff's  deed. 
Shaffer  v.  Bledsoe,  279. 
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SALE  OF  LAND,  Under  Mortgaj?e  : 

1.  A  mortgage  is  a  contract  and  the  parties  may  aflSx  such 

terms  and  conditions  as  they  see  fit,  provided  creditors  or 
others  interested  at  the  time  are  not  affected  thereby. 
Mclver  v.  Smith,  73. 

2.  The  purchaser  of  a  mortgagor's  equity  of  redemption  is  not 

entitled  to  personal  notice  of  a  sale  under  the  power  con- 
tained in  the  mortgage  where  the  mortgage  simply  author- 
izes a  sale  **  after  advertising  "  in  case  of  default.     Ibid. 

8.  The  attempted  sale  of  land  under  a  mortgage  by  the  heir  of 
the  mortgagee  is  without  authority  and  conveys  no  estate, 
though  it  seems  that  the  purchaser  at  such  sale,  if  acting  in 
good  faith,  may  be  subrogated  to  the  rights  of  the  mort- 
gagee.   Atkins  V.  Crump ler,  532. 

4.  The  sale  of  land  under  a  power  contained  in  a  mortgage,  in 
order  to  be  valid  must  be  made  in  strict  compliance  with 
the  terms  of  the  power,  and  mnst  be  openly  and  fairly  con- 
ducted.    Ibid. 

SALE  OF  NOTES  AND  ACCOUNTS  BY  ASSIGNEE : 

An  assignee  is  chargeable  with  the  full  value  of  good  and  solv- 
ent notes  and  accounts  sold  by  him  at  auction  for  much 
less  than  their  value,  when  he  might  have  ascertained  the 
financial  condition  of  the  debtors.     Weisel  v.  Cobb,  11. 

SALE  OF  REAL  ESTATE  OP  DECEDENT,  518. 

SALE     UNDER     EXECUTION     ON     SENIOR    AND    JUNIOR 
JUDGMENTS,  700. 

SCINTILLA  OF  EVIDENCE  : 

1.  To  submit  a  case  to  the  jury  upon  a  state  of  facts  of  which 

there  is  no  evidence,  or  a  mere  scintilla  of  evidence,  is  error. 
Oakley  V.  Tate,  861. 

2.  Where  the  party  upon  whom  rests  the  burden  of  proof  fails 

to  produce  evidence,  or  that  which  he  does  produce 
amounts  to  a  mere  scintilla  of  proof,  the  judge  should 
direct  a  verdict  against  him.     fbid. 

SCHOOL  TAXES  : 

1.  The  county  board  of  education  having  been  abolished  by 
Sec.  2,  Chapter  439,  Acts  of  1895,  and  their  duties  trans- 
ferred to  the  board  of  county  commissioners,  rendered  nec- 
essary and  proper  a  change  in  the  relator  in  an  action 
brought  by  the  treasurer  of  a  county  against  a  sheriff  who 
had  defaulted  in  settling  for  the  school  taxes  of  the  county. 
Tillery  v.  Candler,  888. 
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^.  All  the  school  taxes  are  included  in  the  accounting  to  be 
made  between  the  county  treasurer  and  the  sheriff,  and  for 
the  failure  to  pay  over  such  taxes — whether  exclusively 
school  taxes,  or  of  that  part  collected  for  county  purposes 
— the  sheriff  is  liable  for  the  statutory  penalty  of  12.500. 
Ibid. 

SEAL  OF  A  STATE : 

'  The  Great  Seal  of  a  State  needs  no  proof.    Barcello  v.  Hap- 
goody  712. 

SEALED  NOTE  : 

1.  If  the  maker  of  a  sealed  note,  blank  as  to  the  payee's  name, 

acknowledges  it  to  be  his  bond  after  the  insertion  of 
payee's  name,  it  is  valid  and  its  maker  is  liable  thereon. 
Wester  v.  Bailey,  193. 

2.  A  sealed  note  need  not  express  a  consideration.     Ibid, 

SECOND-HAND  CLOTHING  : 

1.  An  ordinance  imposing  a  license  tax  on  all  dealing  in  second- 

hand clothing  is  not  in  violation  of  Section  3  of  Art.  54  of  the 
Constitution  requiring  such  taxes  to  be  uniform  between 
those  belonging  to  the  same  class.  Rosenbaum  v.  City  of 
NewbeTn,  83. 

2.  The  fact  that  a  merchant  is  liable,  under  ordinance,  to  a 

license  tax  for  the  privilege  of  selliag  general  merchandise, 
will  not  exempt  him  from  liability  under  a  subsequent 
ordinance  imposing  a  privilege  tax  for  selling  second-hand 
clothing,  which  was  included  as  general  merchandise 
under  the  prior  ordinance,  although  the  aggregate  of 
the  two  taxes  exceeds  the  limit  prescribed  by  the  charter. 
Ibid. 

3.  Under  the  police  power  belonging  to  a  municipality  by  its 

charter,  or  under  the  general  law,  it  may  require  a  dealer 
in  second-hand  clothing  to  turn  it  over  to  the  city  for  dis- 
infection, at  specified  prices.    Ibid. 

4.  While  a  town,  under  its  authority  to  pass  laws  abating  nui- 

sances and  for  preserving  the  public  health,  may  throw 
restrictions  around  the  sale  of  second-hand  clothing,  by 
compelling  fumigation  and  disinfection,  or  requiring  assur- 
ances that  it  has  not  been  brought  from  infected  places, 
&c.,  yet  an  ordinance  prohibiting  absolutely  the  importa- 
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tion  and  sale  of  second-hand  clothing  is  unreaeonahle,  in 
that  it  prohibits  a  business  lawful  in  itself  and  not  neces- 
sarily dangerous,  and  is  therefore  void.  State  v.  TafU 
1190. 

SELF-DEFENSE  : 

In  an  assault  with  a  deadly  weapon,  an  instruction  that,  if 
the  proseputor  and  defendant  had  entered  into  the  fight 
willingly,  and  defendant,  being  seized  by  the  throat,  was 
under  reasonable  apprehension  of  suffering  great  bodily 
injury,  and  had  cut  his  adversary  to  free  himself  he  would 
not  be  guilty,  but  that  the  jury  were  the  judges  of  the 
reasonableness  of  the  apprehension,  was  properly  given. 
State  V.  Haynie,  1265. 

SELLING  LIQUOR  ON  SUNDAY  : 

A  dentist  or  dental  surgeon  is  not  a  ^*  physician  -^  within   the 
meaning  of  Section  1117  of  The  Code^  and  hence  his  pre- 
scription for  liquor  for  the  toothache  does  not  justify  one 
in  selling  liquor  on  Sunday  on  such  prescription.    State  v. 
McMinn,  1259. 

SEPARATE  ESTATE  OF  MARRIED  WOMAN,  271 : 

Where  a  married  woman  acquires  the  title  to  land  before  or 
after  marriage,  without  any  qualification  or  restriction 
upon  her  right  of  alienation,  she  can  dispose  of  it  during 
her  life-time  only  in  the  way  pointed  out  in  the  Constitu- 
tion.   (Art.  X.,  Sec.  6.)    Kirhyx.  Boyette,  244. 

SERVICE  OF  PROCESS  : 

1.  There  are  three  modes  for  the  '*due  service  of  process '' — 
(1)  By  actual  service  (or,  in  lieu  thereof,  acceptance  or 
waiver  by  appearance) ;  (2)  By  publication,  in  cases  where 
it  is  authorized  by  law,  in  proceedings  in  rem,  in  which 
cases  the  court  already  has  jurisdiction  of  the  res,  as  to  • 
enforce  some  lien  on  or  a  partition  of  property  in  its  con- 
trol ;  (3)  By  publication  of  the  summons,  in  cases  author- 
ized by  law^,  in  proceedings  quasi  in  rem,  in  which  cases 
the  court  acquires  jurisdiction  by  attaching  property  of  a 
non-resident,  absconding  debtor,  &c.  A  judgment  obtained 
under  process  served  by  the  two  last-named  methods  has 
no  personal  efficiency,  but  acts  only  on  the  property. 
Bernhardt  v.  Brown,  700. 
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2.  A  proceeding  to  enforce  a  mechanic's  lien  being  in  rem,  the 

service  of  summons  by  publication  is  authorized  by  Section 
218  (4)  of  The  Code,  if  defendant  cannot,  after  due  diligence, 
be  found  in  the  State,  whether  he  is  a  non-resident  or  a 
resident.    Ibid. 

3.  In  an  action  to  enforce  a  mechanic's  lien,  and  in  all  other  pro- 

ceedings in  rem,  it  is  not  necessary,  as  in  proceedings  quasi 
in  rem,  to  acquire  jurisdiction  by  actual  jeizure  or  attach-> 
ment  of  the  property,  the  mere  bringing  of  the  suit  in 
which  the  claim  is  sought  to  be  enforced  being  equivalent 
to  seizure.    IMd. 

SET-OFF,  607. 

SEVERANCE  IN  TRIAL,  1161. 

*»  SHELLEY'S  CASE,"  Rule  in  : 

The  rule  in  Shelley's  case  has  always  prevailed  in  this  State, 
before  and  since  the  Ac^  of  1784,  (Sec.  1325  of  The  Code,) 
which  did  not  affect  the  principle  of  law  decided  in  Shel- 
ley's case.    Dawson  v.  Quinnerly,  188. 

SHERIFF : 

1.  Though  by  the  Revenue  Act  of  1891  the  sheriff  is  directed  to 

give  notice  by  mail  to  a  tax  payer  of  the  sale  of  his  land  for 
taxes,  yet  the  failure  to  give  such  notice  is  declared  by  the 
same  act  to  be  an  irregularity  only,  so  far  as  the  purchaser 
is  concerned,  and  does  not  invalidate  the  deed  for  the 
land.    Sanders  v.  Earp,  275. 

2.  Semhle,  that  the  sheriff  would  be  liable  to  the  owner  of  the 

land,  in  damages,  for  his  failure  to  give  the  notice  required 
by  the  statute.    Ibid, 

As  Tax  Collector : 

1.  The  county  board  of  education  having  been  abolished  by 

Section  2,  Chapter  439,  Acts  of  1895,  and  their  duties  trans- 
ferred to  the  board  of  county  commissioners,  rendered 
necessary  and  proper  a  change  in  the  relator  in  an  action 
brought  by  the  treasurer  of  a  county  against  a  sheriff  who 
had  defaulted  in  settling  for  the  school  taxes  of  the  county. 
Tillery  v.  Candler,  888. 

2.  All  the  school  taxes  are  included  in  the  accounting  to  be 

made  between  the  county  treasurer  and  the  sheriff,  and 
for  the  failure  to  pay  over  such  taxes — whether  exclusively 
school  taxes,  or  of  that  part  collected  for  county  purposes 
— the  sheriff  is  liable  for  the  statutory  penalty  of  $2,500. 
lUd, 
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SHERIFF,  Failure  of,  to  Exhaust  Personalty  Before  Selling  Land 
for  Taxes : 

Semhle^  that  a  sheriff  would  be  liable  in  damages,  as  well  as  to 
iudictment,  for  his  failure  to  exhaust  the  personalty  of  the 
tax  debtor  before  selling  his  land.    Stanley  v?  Baird,  75. 

Return  of  Process  by,  279 : 

Where  a  sheriff^s  return  on  an  execution  recited  payment  of 
the  money  realized  thereon  in  satisfaction  of  a  judgment, 
and  it  appeared  from  a  subsequent  affidavit  of  the  sheriff 
that  the  return  was  incorrect,  and  that  he  retained  the 
money  to  await  the  orders  of  the  court ;  Held^  that  such 
return  will,  on  motion  of  an  interested  party,  be  stricken 
from  the  record.    Dysart  v.  Brandreth,  9ft8. 

SHERIFF'3  DEED  : 

A  sheriif ^s  deed  for  land  sold  under  execution  is  prima  facie 
evidence  of  title.    Alliso^  v.  Snider^  952. 

SOLE  SEIZIN,  Plea  of,  796 : 

SPECIAL  CONSTABLE  : 

A  justice  of  the  peace  may,  under  Section  645  of  The  Cade^  '*  in 
extraordinary  cases, ^^  appoint  any  one,  not  a  party,  to 
execute  his  mandate,  and  his  decision  is  conclusive  as  to 
when  such  **  extraordinary  cases  "  arise  for  the  exercise  of 
such  power.    State  v.  Wynne,  1206. 

SPECIAL  DAMAGE,  912. 

SPECIAL  PROCEEDINGS,  976  : 

1.  In  special  proceedings  before  the  clerk  of  the  superior  court 

the  allowance  or  rejection  of  amendments  to  the  pleadings 
aremattersof  pure  discretion  with  him.  Simmons  x.  Jones, 
472. 

2.  The  clerk  in  special  proceedings  has  no  power  to  make  any 

order  granting  affirmative  equitable  relief.  Equitable 
defenses  may  be  set  up  in  the  answer  in  such  proceedings 
by  way  of  avoidance,  and  when  such  equitable  defenses 
exist  they  should  be  so  pleaded ;  but  when  pleaded  they 
amount  to  no  more  than  defenses,  and  cannot  be  affirma- 
tively administered.     Vance  v.  Vance,  864. 

3.  There  is  no  necessity  for  filing  a  reply  when  an  equitable 

defense  is  set  up  in  the  answer  in  a  special  proceeding. 
I  bid. 
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4.  A.  purchased  land  upon  which  there  were  mortgages,  and 
assumed  the  payment  of  the  mortgage  debts.  Thereafter 
A.  sold  land  belonging  to  his  children,  under  a  .power  of 
attorney  from  them,  and  paid  off  the  mortgages  with  the 
proceeds.  The  deed  to  A.  for  the  land  was  in  fee  and  duly 
registered.  These  facts  appeared  in  a  proceeding  for  dower, 
and  the  heirs  insisted  that  a  trust  resulted  to  them  in  the 
land,  and  that  petitioner  was  not  entitled  to  dower  therein. 
There  being  no  allegation  that  the  deed  to  A.  was  taken 
by  mistake,  accident  or  fraud,  a  judgment  for  dower  was 
proper.    Ibid. 

SPECIFIC  PERFORMANCE,  509. 

SPREADING  FIRES,  Action  for  Damages : 

1.  Sections  52  and  53  of  The  Code  &pp\y  only  to  adjoining  land- 

owners, and  hence  an  action  cannot  be  maintained  there- 
under by  one  damaged  by  fire  started  on  the  land  not 
adjacent  to  plaintiff's.    Roberson  v,*  Morgan,  991. 

2.  Though  a  complaint  in  an  action  for  destruction  of  plaint- 

iff^s  fencing,  &c.,  by  a  fire  started  by  defendant  on  land  not 
adjoining  plaintiff  ^s,  appears  to  have  been  brought  under 
Sections  52  and  53  of  The  Code,  which  apply  only  to  adja- 
cent land-owners,  yet  where  it  alleges  that  the  defendant 
"willfully  permitted "  the  fire  to  spread  over  and  burn 
plaintiff  ^8  fencing,  &c.,  it,  in  effect,  alleges  negligence,  and 
under  the  liberality  of  The  Code  practice,  it  might  be  sus- 
tained as  stating  a  common-law  cause  of  action  grounded 
on  negligence.    Ibid. 

3.  An  agreement  by  a  person  to  take  care  of  his  own  lands  and 

to  put  out  a  fire  started  on  defendant's  lands  will  prevent 
recovery  by  plaintiff  for  damages  caused  by  fire  spreading 
to  his  own  premises.    I  bid. 

STARE  DECISIS,  244. 

STATE  MILITIA : 

1.  The  expenses  incurred  by  the  State  Guard  when  ordered 
out  by  the  Governor  to  aid  a  sheriff  of  a  county  in  execut- 
ing a  writ  of  possession  must,  in  the  absence  of  special 
provision  by  law,  be  paid  by  the  State  and  not  by  the 
county  where  the  writ  was  served.  Worth,  Treasurer  v. 
Commissioners,  112. 
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2.  Section  8346  of  The  Code,  enacted  when  there  was  a  militarr 
organization  in  every  county,  provides  that  the  command- 
ing officer  of  the  county  may  ca,ll  out  the  militia  on  the 
certificate  of  three  justices  of  the  peace  that  outlaws  are 
dei)redating  the  county,  or  that  it  is  necessary  to  guard 
the  jail,  and  that  the  county  shall  bear  the  expense ;  and 
Section  3246,  substituting  the  Governor  for  the  "  command- 
ing officer'^  and  authorizing  him  to  order  out  the  militia 
under  the  pre(^eding  section  and  providing  that  the 
expense  shall  be  paid  by  the  county,  do  not  apply  to  c^kses 
where  the  Governor,  acting  under  the  discretionary  power 
conferred  on  him  by  Section  8,  Article  XII.,  of  the  Consti- 
tution, orders  the  militia  to  aid  a  sheriff  in  serving  legal 
process  on  information  furnished  by  such  officer  (and  not 
by  the  certificate  of  three  justices  of  the  peac^)  that  the 
civil  authorities  in  such  county  are  inadequate  to  enforce 
the  process.    Ibid. 

STATUTES : 

1.  The  tax  imposed  on  peddlers  by  the  Revenue  Act  of  1895,  as 

it  makes  no  discrimination  in  favor  of  citizens  of  this 
State,  is  valid,  and  not  in  violation  of  the  Federal  protec- 
tion of  Inter  State  Commerce  guaranteed  by  the  Constitu- 
tion of  the  United  States.     Range  Company  v.  Carver,  328. 

2.  Semble,  that  an  act  of  the  Legislature  of  this  State  is  valid, 

if  regularly  passed  in  other  respects,  although  its  ratifica- 
tion is  not  attested  by  the  signatures  of  the  presiding  offi- 
cers, upon  the  same  principle  that  judgments  of  the  courts 
are  valid  although  not  signed  by  the  presiding  judge. 
Scarborough  v.  Robinson^  81  N.  C,  409,  criticised  and  dis- 
tinguished.   Ibid. 

3.  When  one  deed,  contract,  pleading  or  other  written  instru- 

ment refers  to  another  written  instrument  for  important 
or  essential  particulars,  the  instrument  thus  referred  to 
becomes  a  part  of  that  referring  to  it ;  and  upon  the  t»anie 
principle  where  an  act  of  the  Legislature,  in  all  respects 
regular  as  to  its  passage  and  ratification,  refers  to  another 
act  about  the  proper  ratification  of  which  there  is  a  serious 
question,  the  act  thus  referred  to  becomes  incorporated  in 
the  act  in  which  it  is  thus  referred  to,  and  becomes  a  valid 
law  as  part  thereof.    1  bid. 
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Construction  of,  112 : 

1.  These  rules  of  law  for  the  construction  of  statutes  are  well 

established  :  (1.)  The  law  does  not  favor  the  repeal  of  an 
older  statute  by  a  later  one  by  mere  implication.  (2.)  The 
implication  which  will  work  the  repeal  of  a  statute  must 
be  necessary,  and  if  it  arises  out  of  repugnancy  between 
the  two  acts,  the  later  act  abrogates  the  older  only  to  the 
extent  that  it  is  inconsistent  and  irreconcilable  with  it.  A 
law  will  not  be  deemed  repealed  because  some  of  its  pro- 
visions are  repeated  in  a  subsequent  statute.  (3.)  Where 
a  later  or  revising  statute  clearly  covers  the  whole  subject- 
matter  of  antecedent  acts,  and  it  plainly  appears  to  have 
been  the  purpose  of  the  Legislature  to  merge  into  it  the 
whole  law  on  the  subject,  a  repeal  by  necessary  implica- 
tion is  effected.     Win  slow  v.  Morton^  486. 

2.  The  courts  construe  any  statute  in  derogation  of  common 

law  or  of  common  right  strictly,  and  upon  the  same  prin- 
ciple prefer  to  interpret  successive  statutes  as  in  pari 
materia^  and  give  effect  to  all,  in  so  far  as  they  are  recon- 
cilable one  with  another.     1  hid. 

In  Pari  Materia,  486. 

Jurisdiction  to  Construe  on  Petition  : 

Where  a  matter  has  become  a  quasi  public  question,  and  one 
of  much  concern  to  the  several  departments  of  the  State 
government,  this  Court  will  (following  the  case  of  Far- 
thing V.  Carrington,  116  N.  C,  315,  and  the  precedents 
upon  which  that  case  was  decided)  entertain  a  petition 
for  the  construction  of  a  statute  and  a  contract  made  there- 
under by  State  officials.    Stewart  v.  State^  634. 

Of  Frauds,  349,  509  : 

The  Statute  of  Frauds  (  The  Code^  Sec.  1554 )  can  only  be  taken 
advantage  of  by  pleading  it.  But,  if  an  oral  contract  is 
alleged  in  the  complaint  and  denied  by  the  answer,  and  a 
different  contract  set  up  in  the  answer,  oral  evidence  of 
plaintiff's  claim  will  be  excluded.  Williams  v.  Lumber 
Company^  928. 

Of  Limitations.    (  Sek  Limitations). 

STATUTORY  ACTION,  429. 

STOCKHOLDERS  : 

1.  Every  stockholder  of  a  corporation,  in  person  or  by  proxy, 
must  be  free  to  vote  as  he  deems  best  for  the  interests  of 
the  corporation,  and  any  combination   or  device  by  which 
118—91 
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any  number  of  stockholders  attempt  to  place  the  voting  of 
their  shares  in  the  irrevocable  power  of  another  is  against 
public  policy.    Harmy  v.  Improvement  Co.,  693. 

2.  An  agreement  between  stockholders  holding  a  majority  of 
the  shares  of  a  corporation  to  ''  pool "  their  stock  by  trans- 
ferring it  to  trustees  to  be  voted  at  corpbrat^  meetings, 
and  to  pledge  it  as  collateral  for  loans,  is  illegal  and  voida- 
ble as  against  public  policy.    /  bid. 

STOCK  LAW,  1196. 

STOCKHOLDER  IN  CORPORATION,  981. 

STREET  IMPROVEMENTS,  845. 

STREET  RAILWAYS  : 

1.  The  construction  of  a  street  passenger  railway  upon  the 

surface  of  a  street  does  not  impose  any  additional  servi- 
tude upon  property  abutting  thereon  so  as  to  require  the 
condemnation  of  the  rights  of  the  owners  in  such  prop- 
erty, provided  the  railway  is  so  constructed  as  not  to  shut 
the  abutter  out  or  off  with  embankments.  {  White  v.  Bail- 
road,  113  N.  C,  610,  distinguished.)  Merrick  v.  Street 
Railroad  Company,  1081. 

2.  Street  railways,  being  for  the  general  convenience  of  the 

public,  an  injunction  will  not  be  granted  against  the  con- 
struction of  a  street  railway  on  a  street  at  the  suit  of  an 
abutting  property  owner,  where  it  does  not  appear  that 
the  plaintiff  would  be  irreparably  endamaged  or  that  the 
defendant  is  insolvent.    Ibid. 

STREETS,  Use  of  by  Street  Railway : 

1.  The  construction  of  a  street  passenger  railway  upon  the  sur- 

face of  a  street  does  not  impose  any  additional  servitude 
upon  property  abutting  thereon,  so  as  to  require  the  con- 
demnation of  the  rights  of  the  owners  in  such  property, 
provided  the  railway  is  so  constructed  as  not  to  shut  the 
abutter  out  or  off  with  embankments.  (  White  v.  Railroad, 
113  N.  C,  610,  distinguished.)  Merrick  v.  Street  Railroad 
Company,  1081. 

2.  Street  railways,    being  for  the  general  convenience  of  the 

public,  an  injunction  will  not  be  granted  against  the  con- 
struction of  a  street  railway  on  a  street  at  the  suit  of  an 
abutting  property  owner,  where  it  does  not  appear  that 
the  plaintiff  would  be  irreparably  endamaged,  or  that  the 
defendant  is  insolvent.    Ibid. 
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SUBROGATION,  828 : 

1.  Where  a  deed  was  executed  by  B.  to  T.,  but  was  deposited 

with  F.,  the  holder  of  a  prior  mortgage  on  the  land,  with 
the  understanding  that  it  should  not  be  registered  until 
the  purchase  price  was  paid,  which  price,  when  paid, 
should  be  applied  to  the  payment  of  the  mortgage,  such 
mortgage,  when  so  paid,  will  not  be  kept  alive  for  the  ben- 
efit of  the  grantee  in  order  to  subrogate  him  to  the  rights 
of  the  mortgagee,  which  existed  at  the  date  of  tlie  deed, 
as  against  a  judgment  creditor  of  the  grantor,  whose  judg- 
ment was  obtained  and  docketed  between  the  execution 
and  registration  of  the  deed.     Tarboro  v.  Micks,  162. 

2.  In  sach  case,  the  grantee  is  not  entitled  to  have  a  sale 

under  execution  on  such  judgment  enjoined,  inasmuch  as 
his  right  to  compensation  for  betterments  can  be  adjusted 
when  the  purchaser  at  the  execution  sale  brings  his  action 
of  ejectment.    Ibid. 

8.  Where,  in  the  absence  of  personal  assets  of  a  decedent^s 
estate,  the  administrator  pays  debts  out  of  his  own  pocket, 
he  is  entitled  to  be  subrogated  to  the  rights  of  creditors 
and  to  have  the  land  sold  for  his  reimbursement.  Denton 
V.  Tyson,  542. 

SUMMONS,  Date  of : 

A  summons  is  presumed  to  bear  the  true  date  of  its  issue  -,  but 
it  is  competent  to  show  that  it  was  not  in  fact  then  issued. 
Currie  v.  Hawkins,  593. 

SUMMONS  : 

1.  Where  a  summons,  intended  but  not  ordered  to  be  issued  as 

an  alias  summons,  was  issued  returnable  to  a  future' term, 
at  which  an  amended  complaint  was  filed,  naming  a  party 
as  defendant ;  Beld,  to  be  sufficient  against  such  party, 
though  no  connecting  summonses  were  issued.  Battle  v. 
Baird,  854. 

2.  Where  a  party  accepts  service  of  a  summons,  he  is  precluded 

from  afterwards  objecting  to  the  summons  on  the  ground 
that  it  was  not  directed  to  the  proper  oflBcer.    1  bid. 

3.  In  an  action  wherein  the  sheriff  is  a  party  defendant,  it  is 

proper  that  a  summons  issued  against  a  co-defendant 
should  be  addressed  to  and  served  by  the.  coroner.  (The 
Code,  Section  658.)    Ibid. 
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In  Special  Proceedings,  Irregularity  of,  976. ' 
SUPERIOR  COURT  CLERK,  Equity  Jurisdiction  of,  864. 

SUPERVISORS  OF  ROADS : 

The  Code  (Sections  2014  and  2024)  imposes  upon  the  justices  of 
the  peace,  as  supervisors  of  roads  in  their  respective  town- 
ship?,  the  duty  of  dividing  the  roads  into  sections,  appoint- 
ing overseers,  allotting  hands  to  the  overseer,  &c.,  bat 
does  not  require  them  to  put  and  keep  the  pubh'c  roads  in 
order,  it  being  the  duty  of  the  overseer  to  superintend  the 
hands  and  to  put  and  keep  the  roads  in  order.  State 
V.  Britt,  1265. 

SURETY : 

1.  Where  A.  endorsed  a  note  for  the  maker  and  subsequently, 

but  before  it  was  discounted,   F.  endorsed  it,   and  A.  paid 
the  note  ;  Held^  that  F.  was  a  co-surety  and  the  doctrine 
of  contribution  applies  for  A.'s  benefit.     Atwater  v.  Far- 
thing, 388. 

2.  Where  a  note  made  payable  to  a  bank  was  executed  and 

delivered  by  the  principal  maker  to  the  president,  who 
received  it  individually  and  not  as  president,  and  advanced 
the  money  thereon,  but  did  not  discount  it  immediately  ^t 
the  bank  as  he  intended  to  do,  and  forgot  to  do  so  until 
years  thereafter;  Held,  that  the  note,  being  eventually  dis. 
counted  by  the  bank,  the  delay  did  noi  vitiate  it,  nor  ren- 
der the  delivery  to  the  bank  invalid,  there  being  no  evi- 
dence that  the  sureties  were  prejudiced  by  such  delay. 
Bank  v.  Couch,  436. 

8.  Where  a  note  made  payable  to  a  bank  contained  a  provision 

'    that  the  sureties  should  remain  bound, notwithstanding  any 

extension  of  time  to  the  principal,  and  notice  of  extension 

was  waived,  the  fact  that  the  note  was  delivered  to  the 

bank  for  two  years  will  not  release  the  sureties.    Ibid. 

4.  In  the  trial  of  an  action  by  a  bank  against  the  endorser  of  a 

« 

note  given  in  renewal  of  a  former  note  on  which  the  defend- 
ant was  also  endorser,  the  latter  may  show,  as  against  the 
payee,  that  at  the  time  he  signed  such  renewal  the  cashier 
of  plaintiff  informed  him  that  the  bank  had  sufficient 
funds  of  the  maker  to  pay  such  renewal  note,  that  its  exe- 
cution was  a  matter  of  form  necessary  to  keep  the  bank 
accounts  straight,  and  that  the  bank  would  not  hold  him 
liable  thereon.    Bank  v.  Pegram,  671. 
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SURVEY,  870. 
SURVIVING  PARTNER,  11. 

TAXATION,  688,  792  : 

1.  The  reqairemetit  of  the  Constitution  that  all  taxes  shall  be 

QDiform  does  not  prohibit  a  municipality,  which  is  empow- 
ered to  tax  persons  engaged  in  mercaotile  business,  from 
classifying  dealers  in  a  particular  kind  of  merchandise, 
separately  from  those  whose  business  it  is  to  sell  other 
articles  falling  within  the  same  generic  terms.  Rosen- 
baum  V.  City  of  Newhern^  83. 

2.  An  ordinance  imposing  a  license  tax  on  all  dealing  in  second- 

hand dothiog  is  not  in  violation  of  Section  3,  of  Art.  V.,  of 
the  Constitution  requiring  such  taxes  to  be  uniform 
between  those  belonging  to  the  same  class.     Ibid, 

3.  The  fact  that  a  merchant  is  liable,  under  ordinance,  to  a 

license  tax  for  the  privilege  of  selling  general  merchandise, 
will  not  exempt  him  from  liability  under  a  subsequent 
ordinance  imposing  a  privilege  tax  for  selling  second-hand 
clothing,  which  was  included  as  general  merchandise  under 
the  prior  ordinance,  although  the  aggregate  of  the  two 
taxes  exceeds  the  limit  prescribed  by  the  charter.      Ibid, 

4.  Where  the  charter  of  a  city  provides  that  each  street  or  por- 

tion of  a  street  improved  shall  be  a  taxing  district  by 
requiring  the  total  cost  of  improvement  on  each  street  or 
portion  of  street  improved  to  be  ascertained  and  one-third 
thereof  assessed  on  the  property  abutting  on  each  side  of 
the  street  according  to  the  frontage  of  each  lot,  and  also 
provides  methods  whereby  each  lot  owner  may  contest  the 
assessment ;  Held^  that  such  charter  is  not  in  violation  of 
Section  9,  of  Article  VII.,  requiring  all  taxes  to  be  uniform, 
or  of  Section  3,  of  Article  V.,  requiring  a  uniform  rule  for 
taxing  real  estate  according  to  its  true  value  in  money. 
Hilliard  v.  City  of  Asheville,  845. 

TAX  COLLECTOR  : 

1.  The  county  board  of  education  having  been  abolished  by 
Section  2,  Chapter  439,  Acts  of  1895,  and  their  duties  trans- 
ferred to  the  board  of  county  commissioners,  rendered  nec- 
essary and  proper  a  change  in  the  relator  in  an  action 
brought  by  the  treasurer  of  a  county  against  a  sheriff  who 
had  defaulted  id  settling  for  the  school  taxes  of  the  county. 
Tillery  v.  Candler,  888. 
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-  3.  All  the  school  taxes  are  included  in  the  accounting  to  be 
made  between  the  county  treasurer  and  the  sherilT,  and 
for  the  failure  to  pay  over  such  taxes — whether  exclusively 
school  taxes,  or  of  that  part  collected  for  county  purposes 
— the  sheriiT  is  liable  for  the  statutory  penalty  of  $2  500. 
Ibid, 

TAX  DEED  (Ske  alsd  **Tax  Title")  : 

1.  Under  Section  77,  Acts  of  1880,  a  tax  deed,  made  in  pursuance 

of  a  sale  of  land  for  taxes  listed  in  the  name  of  a  person 
other  than  the  rightful  owner,  is  not  void  if  the  land  be  in 
other  respects  sufficiently  described.  Peebles  v.  Taylor^ 
165. 

2.  Though  by  the  Revenue  Act  of  1891  the  sheriff  is  directed  to 

give  notice  by  mail  to  a  tax  payer  of  the  sale  of  his  land  for 
taxes,  yet  the  failure  to  give  such  notice  is  declared  by  the 
same  act  to  be  an  irregularity  only,  so  far  as  the  purchaser 
is  concerned,  and  does  not  invalidate  the  deed  for  the 
land.  Sanders  v.  Earp,  275. 
8.  Since  such  statute  makes  the  sheriff's  tax  deed  prtwa /acw 
evidence  of  title,  the  purchaser,  as  plaintiff  in  ejectment, 
is  entitled  to  recover  upon  proof  of  the  tax  deed  conveying 
the  land,  if  defendant  introduces  no  evidence  of  his  title 
and  of  his  having  paid  the  taxes  for  which  the  land  was 
sold.    Moore  v.  Byrd,  688. 

TAXES  ON  PERSONAL  PROPERTY  : 

1.  Although  a  tax  list  when  placed  in  the  hands  of  a  sheriff  for 

collection  has  the  force  of  a  docketed  judgment  and  exe- 
cution as  to  real  estate,  it  creates  no  lien  on  personal  prop- 
erty, until  levied,  as  against  bona  fide  purchasers  for  value 
from  the  tax  payer's  assignee  for  benefit  of  creditors. 
Shelby  v.  Tiddy,  792. 

2.  Where  an  assignee,  for  the  benefit  of  the  creditors  of  a  tax 

payer,  sells  personal  property  of  his  assignor,  on  which  a 
tax  had  been  assessed  but  nc^t  levied  prior  to  the  assign- 
ment, the  proceeds  in  the  hands  of  the  assignee  are  not  sub- 
ject to  garnishment  for  the  payment  of  the  tax,  but  belong 
to  the  creditors.    Ibid. 

TAX  PAYER,  Right  of  to  Enjoin  Mortgage  of  County  Land,  636. 

TAX  TITLE  (Skk  also  ''  Tax  Deed  ") : 

1.  Under  the  legislation  since  and  ^including  the  General 
Assembly  of  1887,  relating  to  sale  of  lands  for  taxes,  every- 
thing is  presumed  in  favor  of  purchaser.  Stanley  v.  Baird^ 
75. 
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2.  A  tax  title  is  good  notwithBtanding  the  fact  that  the  land 

was  sold  by  the  sheriff  without  first  resorting  to  the  per- 
sonalty 'Of  the  tax  debtor  as  required  by  th**  stiitute. 
1  hid, 

3.  Though  by  the  Revenue  Act  of  1891  the  sheriff  is  directed  to 

give  notice  by  mail  to  a  tax  payer  of  the  sale  of  his  land  for 
taxes,  yet  the  failure  to  give  such  notice  is  declared  by  the 
same  act  to  be  an  irregularity  only,  so  far  as  the  purchaser 
is  concerned,  and  does  not  invalidate  the  deed  for  the  land. 
Sanders  v.  Earp,  275. 

TENANT  ESTOPPED  TO  DENY  LANDLORD'S  TITLE  : 

1.  The  rule  that  a  tenant  is  estopped  to  deny  the  title  of  his 

landlord  is  honorable  alike  for  its  antiquity  and  its  useful- 
ness. It  is  one  of  the  most  valuable  rules  of  practice  and 
evidence.  To  hold  that  it  does  not  apply  w^uen  sole  seizin 
is  pleaded  in  a  proceeding  for  partition  would  be  to  destroy 
all  reasoning  by  analogy  and  the  logic  of  the  law.  Alex- 
ander V.  Gibbon^  796. 

2.  The  rule  of  estoppel  based  upon  a  common  source  of  title — 

that  where  both  sides  in  an  action  of  ejectment  claim 
under  A.  both  are  estopped  to  deny  his  title — is  not  sim  - 
ply  an  arbitrary  fiction  of  the  law.  It  is  based  on  reason- 
ing and  logical  deduction.    Ibid, 

3.  Possession  of  the  tenant  is  that  of  the   landlord  ;  and,  in 

making  out  title  by  occupancy  for  a  given  length  of  time, 
the  period  covered  by  the  possession  of  the  tenant  is  to  be 
added  to  that  covered  by  the  possession  of  the  landlord  in 
person.     Ibid. 

TESTIMONY  : 

1.  The  interest  in  the  result  of  the  action  which  disqualifies  a 

witness  under  Section  590  of  The  Code  must  be  a  legal  and 
not  a  mere  sentimental  interest.     Sutton  v.    Walters,  495. 

2.  Permitting  a  witness  to  be  recalled  rests  within  the  discre- 

tion of  the  judge.     I  bid. 

8.  On  the  trial  of  a  criminal  action  against  a  husband,  in  which 
he  and  his  wife  were  witnesses  on  his  bt^half,  it  was  error 
to  instruct  the  jury  that,  because  of  such  relationship  and 
the  witnesses'  interest  in  the  result  of  the  action,  the  jury 
should  carefullv  scrutinize  the  testimony  and  receive  it 
with  grains  of  allowance,  without  adding  that,  if  the  jury 
believed  thetestimony  of  the  witnesses,  they  were  entitled 
to  full  credit,  notwithstanding  their  relationship  and 
interest.      State  v.  Collins,  1203. 
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Competency  of  Under  Code,  Section  590,  147,  268,  496. 
THEATRE  GOERS,  457. 

TITLE  DEEDS,  Action  of  Claim  and  Delivery  of,  179. 

TITLE  TO  LAND  : 

1.  In  order  that  adverse  possession  may  ripen  into  a  perfect 

title  against  the  true  owner,  it  must  be  such  a  possession 
and  exercise  of  dominion  as  would  subject  the  claimant  to 
an  action  of  ejectment.    Fuller  v.  Elizabeth  City,  25. 

2.  The  mere  fact  that  a  person  claims  land,  offers  it  for  sale 

and  lists  it  for  taxes,  is  not  evidence  to  show  title.    1  bid. 

To  Negotiable  Instruments,  548. 

To  Office  : 

1.  Every  action  must  be  prosecuted  by  the  party  in  interest, 

and  hence,  in  a  quo  warranto,  while  it  need  not  appear  that 
the  relator  is  a  contestant  for  the  office,  it  must  appear 
from  the  complaint  that  he  is  an  inhabitant  and  tax  payer 
of  the  jurisdiction  over  which  the  officer  whose  title  is 
questioned  exercises  his  duties  and  powers.  Mines  v. 
Vann,  3. 

2.  Where,  in  an  action  of  quo  warranto,  it  does  not  appear 

that  the  plaintiff  has  any  interest  in  the  action,  it  will,  on 
motion,  be  dismissed  in  this  Court.    Ibid, 

TORT  : 

A  cause  of  action  in  tort  m^y  be  joined  in  a  complaint  with 
one  for  the  enforcement  of  an  equitable  right.  Benton  v. 
Collins,  196. 

Feasors,  Joint,  1031. 

TOWN  ORDINANCE: 

1.  Laws  in  existence  at  the  date  of  a  contract  are  deemed  to 

constitute  a  part  of  the  same,  just  as  though  incorporated 
in  it.    Hutchins  v.  Town  of  Durham,  457. 

2.  A  town  ordinance,   providing  that  all   licenses  to  occupy 

stalls  in  a  market  house  may  be  revoked  at  will,  is  in  force 
until  repealed,  and  may  be  summarily  enforced  at  the  dis- 
cretion of  the  authorities  of  the  town.  ^Ibid. 

8.  Markets  beinc:  a  public  necessity,  a  town  has  the  Implied 
power  to  establish  and  regulate  them.     I  bid. 
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4.  The  Code  J  Section  3799,  does  not  empower  a  town  to  pass  an 
ordinance  forbidding  one  who  sells  liquor  to  occupy  his 
own  premises  between  oertaan  hours.  State  v.  Thomas, 
1221. 

4.  The  extent  to  which  legislative  authority  may  be  delegated 
by  the  General  Assembly  to  municipal  authorities  dis- 

■ 

cussed.    Ibid, 
TRADES,  Tax  on.    (See  **  Taxation.'') 
TRANSACTIONS  BETWEEN  FATHER  AND  SON,  7. 

TRANSACTIONS  WITH  DECEASED  PERSON,  147,  268,  495. 

TRESPASS: 

1.  Where  defendant  purchased  the  cai*go  of  a  schooner  moored 

to  a  wharf,  with  the  privilege  of  removing  the  cargo  within 
thirty  days,  and  during  that  time  and  without  the  permis- 
sion of  the  owner  of  the  schooner,  removed  the  boat  to  a 
more  convenient  place  for  unloading,  where  it  was  dam- 
aged by  a  storm  ;  Held,  that  the  defendant  was  a  trespasser 
ab  initio  and  liable  for  the  resulting  damages.  Bear  v. 
Harris,  476. 

2.  In  such  caf>e  the  fact  that,  if  the  schooner  had  remained  at 

the  wharf,  it  might  have  been  endamaged  by  the  storm  as 
much  as  or  more  than  it  was  at  the  place  to  which  it  was 
removed,  is  no  defense.    Ibid. 

3.  In  an  indictment  under  Section  1120  of  The  Code  for  enter- 

ing upon  land  after  being  forbidden,  it  is  incumbent  on  the 
State  to  prove  such  entry,  but  it  is  upon  the  defendant  to 
show,  by  way  of  defense,  that  he  entered  under  a  license 
from  the  owner  or  a  bona  fide  claim  of  right.    State  v. 
6len7i,  1194. 

4.  In  the  trial  of  an  indictment  for  willful  trespass  on  land,  the 

defendant  must  show  that  he  not  only  entered  under  a 
belief  in  his  right  to  enter,  but  that  he  had  reasonable 
grounds  for  such  belief.  Such  defense  must  be  proved, 
not  beyond  a  reasonable  doubt,  but  only  to  the  satisfaction 
of  the  jury.     Ibid. 

5.  Where,  in  the  trial  of  an  indictment  for  willful  trespass  on 

land,  there  was  no  evidence  that  the  defendant  had  rea- 
sonable ground  for  his  belief  in  his  right  to  enter,  an  instruc- 
tion to  the  jury  that  such  defense  must  be  proved  beyond 
a  reasonable  ground  is  harmless  error.     Ibid. 
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6.  One  who  enters  land  after  being   forbidden,   pending  an 

appeal  from  an  adverse  adjudication  upon  his  title  to  the 

land,  can  have  no  reasonable  ground  for  believing  that  he 

has  a  right  to  so  enter  and  his  entry  subjects  him  to  the 

^    penalties  of  Section  1120  of  The  Code,    Ibid. 


TRIAL: 


1.  Where,  in  the  trial  of  an  action  for  trespass  on  land,  the 

sole  inquiry  was  whether  the  land  described  in  the  com- 
plaint was  the  same  as  that  involved  in  a  former  case 
betweenthesameparties  (the  judgment  in  the  former  being 
pleaded  as  an  estoppel  in  the  pending  action)  and  the  wit- 
nesses for  the  plaintiff,  as  well  as  the  defendant,  testified 
that  the  land  was  identically  the  same,  it  was  proper  for 
the  trial  judge  to  instruct  the  jury  that  if  they  believed  the 
evidence  they  should  answer  the  issue  **  Yes,-'  and,  if  they 
did  not  beleive  it,  or  had  any  doubt,  to  answer  the  issue 
**No."     Wooly.  Bond,  1. 

2.  In  civil  actions,  the  trial  judge  may  direct  the  jury's  ver. 

diet  where  there  is  no  conflict  of  evidence,  or  where  a  party 
fails  to  make  out  his  case  or  sustain  his  defense  by  evi- 
dence.   1  hid. 

3.  Whenever  the  fraudulent  character  of  a  deed  depends  upon 

a  variety  of  facts  and  circumstances  connected  with  the 
transaction,  involving  the  motive  and  intent  of  the  parties, 
the  general  question  of  fraud  must  be  left  to  the  jury  with 
instructions  as  to  what  constitutes  fraud  in  law.  Hinton 
V.  Qreenleaf,  7. 

4.  In   an  action  against  a  municipality  for  damages  for  the 

appropriation  of  plaintiff's  land  for  a  street,  the  defendant 
denied  plaintiff's  title ;  Held^  that  the  burden  of  proving 
his  ownership  is  upon  the  plaintiff.  Fuller  v.  Elizabeth 
City,  25. 

5.  Where  plaintiff  was  injured  while  loading  trucks  with  lum- 

ber because  of  defective  stringers  on  a  platform  which  he 
was  required  to  use,  and  in  the  trial  of  an  action  against 
his  employer  for  damages  there  was  evidence  that  the 
defendant  had  employed  carpenters  to  insi)ect  and  repair 
the  platform,  and  there  was  also  evidence  that  an  ordinary 
insi)eetion  would  have  disclosed  the  defect,  it  was  error  to 
refuse  an  instruction  that  it  was  the  duty  of  the  carpen- 
ters employed  for  the  purpose  to  make  a  reasonably  dili- 
gent inspection,  and,  if  they  failed  to  do  so,  defendant  was 
guilty  of  negligence,  and  to  charge  the  jury,  in  lieu  of  such 
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requested  instructions,  that,  if  the  defendant  provided  in 
the  beginning  a  safe  and  proper  platform  and  appointed 
competent  men  to  keep  it  so,  it  performed  its  duty  to 
plaintiff  unless  it  actually  knew  of  the  defects  or  might, 
by  reasonable  diligence,  have  known  of  them.  Chesson  v. 
Lumber  Co.,  59. 

6.  It  is  error  to  leave  a  jury  to  determine  what  is  ordinary  care 

or  reasonable  diligence  under  any  given  circumstances^ 
and  to  decline  to  give  proper  instructions  which  will 
enable  them  to  apply  '*the  rule  of  the  prudent  man"  to 
given  phases  of  the  testimony.     Ibid. 

7.  Where,  in  the  trial  of  an  action  involving  the  question  of 

negligence,  the  facts  are  admitted  and  not  more  than  one 
inference  can  be  drawn  from  them,  the  question  whether 
there  has  been  negligence  is  for  the  court ;  but,  where  the 
evidence  is  conflicting,  or  where  more  than  one  inference 
can  be  drawn  from  it  the  court  should,  upon  proper 
request,  instruct  the  jury  whether,  in  any  particular 
aspect  of  the  testimony,  there  was  negligence  as  alleged. 
Ibid. 

8.  In  an  action  brought  by  the  purchaser  of  a  mortgagor's 

equity  of  redemption  against  a  purchaser  at  the  mort- 
gagee's sale,  for  accounting  and  to  b«3  allowed  to  redeem, 
because  of  the  invalidity  of  the  sale,  &c.,  the  burden  is  on 
the  plaintiff  to  show  that  at  the  time  of  the  sale  there  was 
nothing  due  on  the  mortgage.    Mclver  v.  Smith,  73. 

9.  In  the  trial  of  such  action,  hearsay  evidence  as  to  the  value 

of  the  land  is  inadmissible.    Ibid. 

10.  The  defendant  in  an  action  for  malicious  prosecution  may 
protect  liimself  by  any  additional  facts  tending  to  show 
that  the  plaintiff  was  guilty  of  the  crime  charged  against 
him,  although  defendant  may  not  have  known  such  facts 
when  he  began  the  prosecution.  Thurber  v.  Loan  Asso- 
ciation,  129. 

10.  Where,  in  the  trial  of  an  action  for  malicious  prosecution, 
it  appeared  that  the  defendant  had  prosecuted  plaintiff 
for  forgery  in  inserting  his  own  name  in  an  assignment  of 
stock  intended  and  understood  to  be  made  to  one  Smith, 
so  as  to  enable  him  (tlie  plaintiff)  to  claim  the  stock  as  a 
bona  fide  purchaser,  and  to  prevent  the  defendant  from 
recovering  the  same  for  fraud  of  S.  in  procuring  the  assign- 
ment :  Held,  that  the  question  of  probable   cause  for  the 
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prosecution  was  rightly  left  by  the  court  to  the  jury, 
instead  of  an  instruction  to  And  the  issue  in  the  negative. 
Ibid. 

12.  In  the  trial  of  an  action  on  notes  where  the  plea  of  the 
Statute  of  Limitations  has  been  made,  it  is  not  incumbent 
on  the  plaintiff  to  prove  that  payments  alleged  to  have 
been  made  thereon  were  made  by  the  debtor  with  the 
intention  of  continuing  the  notes  in  force  or  reviving 
them,  siilce  the  law  presumes  such  intention  from  the  fact 
of  payment.     Young  v.  Alfords  215. 

13.  Where,  in  the  trial  of  an  action  on  notes  to  which  the  Stat- 
ute of  Limitations  was  pleaded,  and  in  which  the  issue 
was  whether  there  had  been  a  payment  continuing  the 
note  in  force,  it  appeared  that  the  plaintiff  got  a  quart  of 
brandy  from  the  debtor,  who  told  her  to  **  let  it  go  on  the 
notes,^'  and  the  plaintiff,  valuing  the  brandy  at  75  cents, 
applied  it  as  a  credit  on  three  notes,  25  <-.ents  on  each  note; 
Held,  that  it  was  proper  to  refuse  to  instruct  the  jury  that 
unless  they  found  that  the  debtor  authorized  plaintiff  to 
estimate  the  value  and  to  divide  it  into  three  parts  for 
credit  on  the  three  notes,  they  should  return  a  verdict  for 
the  defendant.  In  such  case  it  was  the  payment  and  not 
the  amount  thereof  that  revived  the  debt,  and  being  a 
payment,  and  defendant  not  having  directed  how  it  should 
be  applied,  the  plaintiff  had  the  right  to  make  the  applica- 
tion and  to  divide  it  by  crediting  a  part  on  each  note.  Ibid, 

14.  The  date  when  a  payment  is  made  and  not  when  it  is 
entered  on  the  notes,  governs  as  to  its  effect  under  the  Stat- 
ute of  Limitations.    Ibid. 

15.  To  submit  a  case  to  the  jury  upon  a  state  of  facts  of 
which  there  is  noevidence,  or  a  mere  scintilla  of  evidence, 
is  error.     Oakley  v.  Tate,  361. 

16.  Permitting  a  witness  to  be  recalled  rests  within  the  discre- 
tion of  the  judge. 

17.  The  objection  that  there  is  not  sufficient  evidence  to  war- 
rant the  submission  of  the  case,  or  an  issue >  in  the  case,  to 
the  jury,  must  be  made  before  verdict,  in  order  that  the 
defect  may  be  supplied  if  possible ;  as  the  object  of  The 
Code  practice  is  to  have  cases  tried  on  their  merits  and  to 
prevent  the  loss  of  rights  through  mere  inadvertence. 
Sutton  V.  Walters,  495. 
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18.  A  Yenire  de  novo  will  not  be  ordered  because  a  material' 
element  is  lacking  in  the  iBSuee  submitted,  if  it  appears 
that  no  objection  was  made  to  the  issues  in  the  lower  court, 
and  it  also  appears  that  the  judge  charged  that  the  jury- 
must  be  satisfied  from  the  evidence  that  the  matter  omit- 
ted  from  the  issues  was  established  before  they  could 
answer  the  issues  in  the  affirmative.    Ibid. 

19.  The  proper  issues  to  submit,  and  instructions  to  be  given 
the  jury,  where  indulgence  of  the  principal  by  the  credi- 
tor is  relied  on  as  a  defense  by  a  surety^  pointed  out.  Ibid, 

30.  Judgment  non  obstante  veredicto  is  ou\y -pro^gev  where  the 
plea  confesses  a  cause  of  action  and  sets  up  insufficient 
matter  in  avoidance.  A  motion  for  such  judgment  will 
not  be  considered  by  the  Supreme  Court  if  made  for  the 
first  time  in  that  Court.    1  bid. 

21.  Where,  in  an  action  to  recover  land,  the  plaintiff  dies  and 
his  heirs  and  executors  are  made  parties  plaintiff  in  his 
stead,  and  on  the  trial  offer  evidence  that  their  ancestor  is 
dead  and  that  he  left  a  will  which  has  been  probated,  the 
presumption  is  that  he  devised  all  his  property  and  the 
heirs  must,  by  the  will  or  otherwise,  show  that  they  are 
his  devisees.    Blue  v.  Ritter,  580. 

22.  In  such  case,  it  was  proper  for  the  trial  judge  to  direct  a 
verdict  for  defendant  on  the  ground  of  a  failure  of  proof 
of  plaintiff's  title.     Ibid. 

23.  Where,  in  the  trial  of  an  action  for  damages  for  shortage 
in  goods  sold  and  delivered  to  plaintiffs,  it  appeared  that 
the  defendant,  after  delivering  a  part  of  the  goods  sold, 
had  divided  the  balance  due  on  the  price  into  several 
amounts  and  brought  action  thereon  in  a  justice's  court, 
and  the  vendee  had  set  up  a  counter-claim  for  shortage, 
but  the  vendor  recovered  judgments  from,  which  the  ven- 
dee did  not  appeal ;  Held,  that  the  vendees  (defendants  in 
said  actions)  are  estopped  from  claiming  damages  for 
shortage,  except  as  to  the  goods  which  had  not  been  deliv- 
ered at  the  time  of  said  judgments.  Eeans  v.  Cumberland 
Mills,  583. 

24.  Where,  in  the  trial  of  an  action  to  set  aside  a  transfer  of 
property  as  fraudulent,  the  testimony  tended  to  excite 
suspicion  and  to  show  certain  badges  of  fraud,  challenging 
inquiry,  though  not  raising  an  actual  presumption  of  the 
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fraudulent  intent,  it  was  proper  for  the  trial  judge  to 
mention  the  circumstances  and  to  instruct  the  jury  that 
they  mi^ht  consider  such  circumstances,  in  connection 
with  all  other  circumstances,  as  bearing  upon  the  question 
of  intent.     Wolf  v.  Arthur^  890. 

36.  If,  in  the  trial  of  an  action  to  recover  land  by  the  pur- 
chaser at  execution  sale,  it  appears,  either  by  the  admis- 
sion of  the  parties  or  by  the  evidence  of  either,  that  no 
homestead  was  allotted  before  the  sale,  the  plaintiff  can- 
not recover,  although  such  fact  was  not  specially  pleaded, 
but,  where  nothing  of  the  sort  is  alleged,  pleaded  or 
proved,  the  prima  facie  .  right  of  plaintiff  will  control. 
Allison  v.  Snider,  952. 

26.  In  the  trial  of  an  action  a  party  cannot  object  to  a  ques- 
tion put  to  ois  witness  by  his  adversary  on  cross-examina- 
tion, substantially  the  same  as  one  asked  by  himself. 
Grambling  v.  Dickey,  986. 

27.  Where  an  insolvent  person  sells  property  to  a  near  relative, 
the  law  presumes  fraud,  and  the  burden  of  showing  the 
transaction  to  be  bona  fide  rests  on  the  purchaser.    Ibid. 

28.  Upon  the  trial  of  an  issue  as  to  whether  a  wife  has  acquired 
a  separate  property  in  her  own  earnings  by  agreement 
with  her  husband  is  on  the  party  alleging: that  fact.   Ibid. 

29.  Attachment  proceedings  relating  to  personal  property 
being  only  ancillary  to  the  main  action,  a  justice  of  the 
peace  may  entertain  and  try  an  interplea  to  determine  the 
title,  although  the  value  of  the  property  exceeds  $50.  Ibid. 

30.  The  relative  rights  and  powers  of  the  court  and  jury  in 
actions  involving  questions  of  negligence  and  contributory 
negligence  may  be  defined  thus  : 

(a.)  Where  the  facts  are  undisputed,  and  but  a  single  inference 
can  be  drawn  from  them,  it  is  the  exclusive  duty  of  the 
court  to  determine  whether  the  injury  was  caused  by  the 
negligence  of  one  or  the  concurrent  negligence  of  both  of 
the  parties. 

(&.)  Where  the  testimony  is  conflicting  upon  any  material  point 
or  more  than  one  inference  may  be  drawn  from  it,  it  is  the 
province  of  the  jury  to  find  the  facts  or  make  the  deduc- 
tions. 

(c.)  It  is  the  duty  of  the  judge  to  instruct  the  jury,  when 
requested  to  do  so,  whether,  in  any  given  x>hase  of  contra- 
dictory evidence,  or  in  case  an  inference  fairly  deducible 
from  the  testimony,  or  any  aspect  of  it,  should  be  drawn  by 
them,  either  of  the  parties  would  be  deemed  culpable  in 
law. 


INDEX.  1456 


(d.)  Where  the  testimony  is  coDflicting,  or  fair  minds  may- 
deduce  more  than  one  conclusion  from  it,  it  is  the  province 
of  the  jury,  under  instructions  from  the  judge,  to  deter- 
mine whether  either  of  the  parties  failed  to  exercise  reason 
able  care,  or  to  use  such  diligence  as  a  prudent  man,  in  the 
conduct  of  his  own  affairs,  would  have  exercised  under  all 
the  surroundiug  circumstances. 

(e.)  It  is  not  the  duty  of  the  judge,  without  special  request,  to 
instruct  upon  every  possible  aspect  of  the  evidence,  or  as 
to  every  conceivable  deduction  of  fact  which  may  be  drawn 
from  it.    Russell  v.  Railroad,  1098. 

31.  On  an  indictment  for  murder  the  omission  of  the  judge  to 
explain  to  the  jury  the  application  of  the  testimony  to  the 
theory  of  murder  in  the  second  degree  is  error.  State  v. 
Thomas,  1113. 

32.  The  common-law  principle  that,  on  trials  for  murder,  mal- 
ice is  presumed  from  the  killing  with  a  deadly  weapon,  and 
the  prisoner  has  the  burden  to  rebut  malice,  is  modified  by 
Ch.  85,  Laws  1893,  only  to  the  extent  of  making  the  killing, 
when  nothing  else  appears,  murder  in  the  second  degree, 
instead  of  murder  in  the  first  degree.  State  v.  Wilcox, 
1131. 

• 

33.  The  prisoner  must  satisfy  the  jury  of  the  facts  and  circum- 
stances relied  upon  to  rebut  malice,  but  he  is  not  held  to 
satisfy  them  beyond  a  reasonable  doubt.    Ibid. 

34.  If,  upon  the  whole  testimony,  it  is  manifest  that  the  pre- 
sumption of  malice  has  been  rebutted,  and  in  no  aspect  of 
the  testimony,  if  believed  as  a  whole,  can  the  prisoner  be 
guilty  of  murder  in  the  second  degree,  the  court  should  so 
instruct  the  jury  and  direct  them  not  to  convict  of  a  higher 
offence  than  manslaughter.  JS  converso,  the  court  may 
instruct  the  jury,  when  the  testimony  so  warrants,  that 
no  evidence  to  reduce  the  homicide  to  an  offence  below 
murder  is  before  them.    1  hid. 

35.  Where  several  defendants  are  jointly  indicted,  a  severance 
is  within  the  sound  discretion  of  the  rtsi  prius  judge,  and 
his  refusal  of  a  motion  for  a  severance  will  not  be  reviewed 
in  the  absence  of  abuse  of  such  discretion.  State  v.  Fin- 
ley,  1161. 

36.  Where  there  are  several  defendants  in  the  same  bill  of 
indictment,  it  is  not  necessary  to  notify  each  of  the  others 
of  the  taking  of  a  deposition  by  one  for  use  as  evidence  on 
his  behalf,  under  Laws  of  1891,  Ch.  552.     1  bid. 
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87.  A  deposition  taken  under  Ch.  552,  Laws  1801,  is  competent 
to  be  read  in  favor  of  one  prisoner,  although  it  contains 
testimony  charging  bis  co-defendant  witb  committing  tbe 
crime.  Wben  so  read  it  is  the  duty  of  the  presidini?  judge 
to  instruct  the  jury  that  they  are  not  to  consider  it  as  evi- 
dence against  the  co-defendant  thus  charged  with  the 
crime,  but  only  as  evidence  in  favor  of  the  prisoner  who 
offers  it.    1  bid, 

38.  When  a  wounded  person  has  been  told  by  a  physician  that 

his  injury  is  fatal,  and  states  himself  that  the  wound  will 
produce  death,  his  dying  declarations  are  properly  received 
in  evidence.    Ibid. 

39.  A  witness  who  proposes  to  testify  as  to  dying  declarations 
can  refresh  his  memory  by  looking  at  a  deposition  of 
deceased,  taken  in  his  presence,  although  such  deposi- 
tion is  not  competent  as  evidence  in  chief.  It  is  not  essen- 
tial in  cases  of  this  kind  that  the  witness  should  himself 
have  written  the  matter  from  which  he  is  to  refresh  his 
memory.    I  bid. 

40.  In  the  absence  of  any  evidence  of  a  conspiracy,  if  two 
persons  are  indicted  for  murder  and  the  jury  are  in  doubt 
as  to  who  struck  the  fatal  blow,  they  should  acquit  both ; 
but,  if  a  conspiracy  between  the  prisoners  is  shown,  they 
should  both  be  convicted  under  such  circumstances ;  for, 
having  conspired  together  to  commit  the  crime,  they  are 
both  principals,  and  it  is  immaterial  to  inquire  which  of 
the  two  actually  struck  the  blow.    Ibid. 

41.  If  two  persons  conspire  to  vex,  annoy  and  commit  unlaw- 
ful acts  upon  a  third,  and  in  the  prosecution  of  their 
unlawful  plans  one  of  them  kills  their  victim,  they  are 
both  responsible  for  such  homicide,  although  their  origi- 
nal object  in  conspiring  together  did  not  compass  so  g^reat  a 
crime.    Ibid. 

42.  Now,  as  before  the  Statute  of  1893,  (dividing  murder  into 
two  degrees,)  the  killing  being  proved  or  admitted,  malice 
is  presumed,  and  the  burden  is  put  upon  the  prisoner  to 
establish,  to  the  satisfaction  of  the  jury,  such  facts  and 
circumstances  as  will  rebut  malice  and  reduce  the  crime 
from^murder  in  the  first  degree  to  a  crime  bf  inferior  grade. 
Ibid. 

43.  The  instructio  ns  proper  to  be  given  on  the  question  of 
murder  or  manslaughter,  as  pointed  out  in  StaU  v.  Lock- 
lear  and  State  v.  Thomas^  at  this  Term,  approved.    Ibid. 
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44.  The  admission  of  additional  testimony  after  the  evidence 
is  closed,  but  before  a  verdict  is  rendered,  like  a  motion  for 
a  new  trial  for  newly  discovered  evidence,  is  a  matter  of 
unreviewable  discretion  in  the  judge  below.  State  v. 
JimmeTson^  1178. 

45.  As  manslaughter  may  be  committed  in  various  ways,  and 
without  the  u-e  of  a  deadly  weapon,  a  defendant  who  was 
indicted  and  tried  for  murder  with  a  stick,  and  was  con- 
victed of  manslaughter,  cannot  complain  of  the  failure  of 
the  trial  judge  to  instruct  the  jury  whether  tho  stick  used 
was  a  deadly  weapon.    State  v.  Ussery^  1177. 

46.  It  is  the  duty  of  the  trial  judge,  to  be  exercised  in  his  dis- 
cretion, to  either  stop  counsel  in  their  argument  on  a  trial 
when  they  abuse  their  privileges  by  indulging  in  a  line  of 
argument  for  which  there  is  no  support  in  the  evidence, 
or,  in  the  charge,  to  caution  the  jury  to  disregard  the 
objectionable  remarks.    1  hid. 

17.  Where,  on  a  trial  for  murder,  the  judge  instructed  the 
jury  that  if  they  were  satisfied  that  the  prisoner  reason- 
ably feared  the  loss  of  his  life  or  great  bodily  harm  at  the 
hands  of  the  deceased,  at  the  time  he  struck  the  blow,  and 
that  it  was  necessary  for  him  to  strike  for  the  protection 
of  his  life  or  to  save  himself  from  great  bodily  harm,  they 
should  acquit  the  prisoner;  Held^  that  such  instruction 
was  sufficiently  explicit  and  not* erroneous,  in  that  it  did 
not  instruct  the  jury  to  acquit  the  defendant  if  he 
believed  it  necessary  to  strike,  &c.    1  hid. 

48.  If,  on  a  trial,  the  court  omits  any  evidence  favorable  to 
the  prisoner  in  his  recapitulation  and  charge,  it  is  the 
duty  of  the  prisoner's  counsel  to  call  it  to  the  attention  of 
the  court  in  time  to  enable  it  to  correct  the  omission  ;  for, 
after  verdict,  an  exception  grounded  on  such  omission 
will  not  be  sustained.    Ihid. 

49.  It  is  not  necessary,  in  the  absence  of  a  special  request,  for 
the  trial  judge  to  recapitulate  all  the  evidence  in  his 
charge  to  the  jury,  and  if  the  prisoner  desires  the  entire 
testimony  or  any  portion  of  it  repeated  to  the  jui'y,  he 
must  make  the  request  in  apt  time  and  before  verdict.  If 
no  such  instruction  is  asked,  the  failure  to  repeat  the 
entire  testimony  is  not  error.    Ihid. 

50.  A  witness  as  to  general  character,  after  qualifying  himself, 
can  only  state  the  general  reputation  of  the  person  whose 
character  is  the  subject  of  inquiry.     If  cross-examined  as 

118—92 
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to  particular  facts,  the  redirect  examiaation  mwat  be  lim- 
ited to  the  particular  matter  brought  out  by  the  cross- 
examination.    Tbid. 

51.  Where  a  witness/testifying  to  the  general  character  of  the 
prisoner,  had  on  cross-examination  stated  that  the  pris- 
oner had  submitted  to  a  charge  of  fornication  and  adultery, 
the  redirect  examination  was  properly  limited  to  that  mat- 
ter and  not  allowed  to  include  inquiry  as  to  the  general 
character  for  *'  truth  and  honesty."    Ibid. 

52.  In  the  absence  of  any  allegation  that  the  sheriiT  acted  cor- 
ruptly or  with  partiality,  in  summoning  the  venire^  or  that 
anything  had  been  done  affecting  **  the  integrity  and  fair- 
ness of  the  entire  panel,"  it  is  not  a  ground  of  challenge  to 
the  array  that  the  sheriff  failed  to  summon  seyeral  of  the 
special  tenire  drawn  from  the  jury  box  or  that  the  jury  box 
was  not  revised  by  the  county  commissionerB.  State  v. 
Stanton,  1182. 

53.  When  a  special  venire  is  exhausted  without  completing  the 
jury,  the  court  may  (under  Section  1739  of  T?ie  Code)  order 
a  further  venire  to  be  summoned  at  once  from  the  by-stand- 
ers.     1  bid, 

64.  An  objection  to  evidence  must  specifically  point  out  the 
portions  claimed  to  be  obnoxious,  especially  when  it  is 
made  to  a  large  volume  of  testimony.    Ibid, 

55.  On  the  trial  of  J.  and  R.  for  murder,  a  witness  for  the 
State  testified  as  to  a  conspiracy  between  defendants ;  that 
R.  and  witness  were  in  jail  together,  and  R.  told  witness 
that  they  had  been  his  ruin ;  that  he  said  he  met  three 
persons  named,  and  had  started  home,  and  they  begged 
him  to  come  back  with  them  to  hunt  certain  boys  to  get 
into  an  affray  with  them;  that  he  had  then  turned,  and 
went  back  with  them,  and  that  was  his  ruin.  Defendant 
J.  was  not  present  during  such  conversation ;  Held^  that 
it  was  error  to  admit  such  testimony  as  against  J.    Ibid. 

56.  On  the  trial  of  an  indictment  for  assault  with  a  deadly 
weapon  the  testimony  of  a  physician  as  to  the  nature  and 
extent  of  the  wounds  inflicted  is  admissible  to  corroborate 
the  testimony  of  the  prosecutor  that  defendant  had 
assaulted  and  wounded  him  with  a  deadly  weapon. 
State  Y.  Haynie,  1265. 
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57.  In  an  assault  with  a  deadly  weapon,  an  instruction  that,  if 
the  prosecutor  and  defendant  bad  entered  into  the  fight 
willingly,  and  defendant,  being  seized  by  the  throat,  was 
under  reasonable  apprehensions  of  suffering  great  bodily 
injury,  and  had  cut  his  adversary  to  free  himself,  he  would 
not  be  guilty,  but  that  the  Jury  were  the  judges  of  the 
reasonableness  of  the  apprehension,  was  properly  given. 
Ibid. 

TRIAL  BY  J  DRY,  Right  of  Waived,  746. 

Right  of  When  Forfeited  : 

The  demand  for  trial  by  a  jury  made  when  excepting  to  a 
referee^s  report  must  be  confined  to  issues  raised  by  the 
pleadings,  and  must  specify  the  issue  demanded  to  be 
tried  by  a  jury,  either  by  tendering  a  formal  one  or  stat- 
ing as  clearly  what  it  is  as  if  it  had  been  formally  drawn 
and  tendered,  otherwise  such  right  to  a  trial  by  jury  will 
be  forfeited.     Taylor  v.  Smith,  137. 

TRUST,  576 : 

1.  Where  defendant's  testator  received  as  trustee  certain  nojbes 

against  a  corporation  from  plaintiff^s  intestate  which  were 
exchanged  for  stock  in  the  reorganization  of  the  company 
and  the  stock  issued  in  the  name  of  defendant's  testator 
.  became  thereafter  much  more  valuable  than  the  notes ; 
Heldy  that,  in  ascertaining  the  amount  due  the  plaintiff's 
intestate,  the  defendant,  whose  testator  retained  the  stock, 
cannot  have  credit  for  the  services  of  his  testator  in 
obtaining  the  stock.  If,  in  such  case,  compensation  for 
such  services  is  demanded,  the  defendant  should  surrender 
the  stock  procured  by  the  services  for  which  pay  is 
asked.    Lane  v.  Royster,  159. 

2.  A  devise  by  a  husband  to  his  wife  of  all  his  property  **  to  keep 

and  hold  together  for  her  use  and  the  use  of  my  children 
after  my  debts  are  paid,^'  constitutes  the  widow  a  trustee 
during  her  life  for  her  own  use  and  the  use  of  the  children, 
and  she  has  no  power  to  sell  or  convey  the  property.  Cru- 
dup  V.  Holding,  222. 

3.  A  trust  will  continue  no  longer  than  the  legitimate  purposes 

contemplated  in  its  creation  require.  Baker  v.  McAden, 
740. 

4.  A  testator  devised  his  residuary  estate  to  his  executor  '*in 

trust  for  my  children''  with  power  to  manage  the  estate 
for  the  best  interest  of  the  beneficiaries,  and  to  sell  the 


1460  INDEX. 


Bame,  or  any  part  thereof,  at  any  time  and  on  such  terms 
as  he  should  deem  best,  directing  that,  if  any  of  the  chil- 
dren were  dissipated,  they  should  receive  only  a  small  por- 
tion until  their  habits  became  improved,  and  that  the  por- 
tion due  testator^s  daughters  should  be  given  to  them  in 
their  own  right,  **  free  from  the  debts  and  liabilities  of 
their  husbands,  at  such  times  as  my  executor  may  deem 
best."  There  were  no  limitations  over  after  the  death  of 
the  children  or  any  of  them  ;  Heldy  (1)  that  the  trust  is  a 
personal  one,  which,  if  the  trustee  should  die  before  the 
children,  would  at  once  be  extinguished  and  the  estate 
would  become  absolute  in  the  children  as  tenants  in  com- 
mon ;  (2)  that  such  trust  would  also  terminate  on  the 
death  of  the  beneficiaries  during  the  trustee -s  life,  in  which 
case  the  estate  would  vest  in  the  representatives,  legatees 
or  devisees  of  the  children  ;  (3)  that  the  death  of  one  of  the 
daughters  terminated  the  trust  as  to  her  share,  and  vested 
such  share  in  her  devisee,  who  is  entitled  to  an  accounting. 
1  hid. 

5.  One  who  fraudulently  conveys  property  held  by  him  as 
trustee  can  be  legally  arrested  under  The  Code^  Section  291. 
Fertilizer  Company  v.  Little^  808. 

TRUST  AND  TRUSTEE,  397,  981. 

TRUST  ESTATB  OF  MARRIED  WOMAN,  244. 

TRUST  ESTATE : 

Where  land  is  held  under  a  deed  of  trust  creating  contiDgent 
remainders,  a  court  has  no  power  to  order  its  sale  and  a 
re-investment  of  the  proceeds,  when  all  the  interests  are 
not  represented  in  the  proceeding,  and  cannot  be,  even  by 
classes,  because  of  the  uncertainty  of  future  events. 
Smith  V.  Smithy  785. 

Parol.    (See  '*  Parol  Trust.") 

TRUSTEE,  142. 

1.  The  mere  fact  that  one  is  made  the  trustee  under  an  instrn- 

mentto  collect  rents  for  the  creditors  named  therein,  and 
to  apply  the  same  to  their  debts,  does  not  make  him  the 
agent  of  the  creditors  to  bind  them  by  oral  declarations 
made  at  the  time.    Tayor  v.  Hunty  168. 

2.  Where  money  loaned  is  furnished  by  the  wife,  and  the  note 

and  mortgage  therefor  are  made  to  the  husband,  the  latter 
becomes  trustee  for  his  wife,  who  is  the  equitable  owner 
thereof,  without  any  express  assignment  to  her.  Houck  v. 
Somers,  607. 
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3.  Where  plaintiffs^  father  delivered  to  defendant  a  note  to  be 
collected  and  the  proceeds  to  be  paid  over  to  plaintiffs 
when  they  should  become  of  age,  and  on  the  father^s  death 
the  note  was  allotted  to  the  widow  as  a  part  of  her  yearns 
allowance,  and,  in  compliance  with  the  written  order  of  a 
justice  of  the  peace  acting  with  the  commissioners  who 
laid  off  such  allowance,  the  defendant  delivered  the 
note  to  the  widow,  who  collected  the  same  and  retained 
it;  Heldy  that  the  defendant  is  liable  to  the  plaintiffs  for 
the  amount  of  the  note  and  interest,  he  being  a  trustee 
thereof  and  the  order  of  the  justice  of  the  peace,  who  had 
no  jurisdiction  over  him  or  the  fund,  was  no  justification 
for  the  breach  of  trust.    Burris  v.  Brooks^  789. 

TRUSTEE,  Compensation  of,  159. 

Right  of  to  Commissions  : 

Where  a  deed  of  trust  provided  that,  in  case  of  sale  thereun- 
der, the  trustee  should  receive  5^  commission  on  the  sale 
as  a  compensation  for  making  the  sale,  and  also  that, 
if  the  grantor  should  discharge  the  debt  before  the  sale, 
the  land  should  be  reconveyed  to  him,  and  the  trustee 
advertised  the  sale,  but  before  sale  day  the  trustor,  with 
the  knowledge  and  consent  of  the  trustee,  paid  off  the 
debt  and  interest  and  the  expense  of  advertisement,  and 
demanded  his  bond  and  trust  deed ;  Held,  that,  the  debt 
having  been  paid,  the  trustee  whs  not  entitled  to  commis- 
sions.   Pass  V.  Brooks,  397. 

TROVER  AND  CONVERSION,  179. 

UNIFORMITY  OF  TAXATION,  (See  **  Taxation,")  845. 

UNLAWFUL  MARRIAGE,  55. 

UNREASONABLE  RESTRICTION  OF  TRADE,  1190. 

UNREGISTERED  BOND  OF  TITLE,  279. 

USURIOUS  CONTRACT : 

1.  If  it  is  the  intent  or  purpose  of  the  lender  of  money  to  get 
more  than  the  legal  rate  of  interest  for  the  loan,  and  if 
there  be  a  provision,  a  condition  or  a  contingency  in  or 
connected  with  the  contract  by  which  he  may  do  so,  the 
transaction  is  usurious.    Miller  v.  Life  Insnranae  Co.,  612. 
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2.  If  the  usurious  character  of  a  transaction  is  not  manifest 
upon  its  face,  but  depends  on  facts  and  circamstances  con- 
nected with  the  transaction,  as  a  part  of  res  gesta,  it  is  a 
question  of  fact  as  well  as  law,  and  should  be  submitted  to 
the  jury.    Ibid. 

8.  Where  a  life  insurance  company  lent  to  a  borrower  a  sum 
of  money  at  the  full  legal  rate  of  interest,  payable  monthly, 
its  repayment  being  amply  secured  by  mortgage  on  real 
estate,  but  required  the  borrower,  io  addition  and  as  a 
condition  of  the  lease,  to  tak«)  from  and  re-assigpi  to  it  an 
endowment  policy  for  a  sum  equal  to  the  amount  of  the 
loan,  upon  which  the  premiums  should  be  paid  monthly 
for  seven  years,  (or  until  his  death,)  the  payment  of  the 
premiums  being  also  secured  by  the  mortgage  ;  Held,  that 
the  transaction  was  usurious.    Ibid. 

USURY,  612 ; 

1.  The  Act  of  18&6,  (Ch.  69,)  which  provides  for  the  recovery  of 

usurious  interest  if  the  action  U  brought  within  two 
years  after  the  payment  in  full  of  the  indebtedness,  by  its 
express  terms  does  not  apply  to  contracts  antedating  its 
ratification,  and  the  right  of  plaintiff  to  recover  at  all  is 
governed  by  Section  3886  of  The  Code^  which  allows  the 
recovery  of  twice  the  amount  of  interest  paid,  provided 
action  therefor  be  brought  within  two  years  from  the  date 
of  the  uburious  transaction.  Roberts  v.  Life  Insurance 
Co.,  429. 

2.  The  right  of  action  to  recover  for  usurious  interest  paid  is 

purely  statutory,  and  the  plaintiff  must  comply  with  the 
terms  of  the  statute  as  to  the  time  of  bringing  his  action  ; 
hence,  the  defense  that  the  usurious  interest  was  paid 
and  received  more  than  two  years  before  action  brought 
need  not  be  specially  pleaded,  as  is  required  in  case  of  the 
Statute  of  Limitations.     Ibid. 

VENDOR  AND  VENDEE : 

1.  One  who  holds  possession  of  land  under  a  bond  for  title  does 

not  hold  adversely  to  his  vendor  in  the  absence  of  some 
hostile  act  on  the  part  of  the  vendee  under  a  claim  of 
right  with  intent  to  aseert  such  right  against  the  vendor. 
Bradsher  v.  Hi<jhtower,  399. 

2.  In  such  case,  the  burden  of  proving  adverse  possession  is  on 

the  vendee.    Ibid. 
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8.  A  devisee  of  land,  given  as  a  bounty  by  a  testator,  is  not  a 
purchaser  for  value,  but  takes  only  the  interest  of  the  tes- 
tator, subject  to  all  equities.    Ibid, 

4.  A  vendor  who  seeks  the  aid  of  a  court  of  equity  to  set  aside 

a  contract  of  sale,  on  the  ground  of  alleged  fraud,  must 
oiTer  to  return  the  price  received  for  the  property.  He 
must  offer  to  place  the  vendee  in  statu  quo.  Cowan  v.  Fair- 
brother,  406. 

5.  Where  a  contract  for  the  sale  of  land  empowered  the  ven- 

dor to  sell  the  land  on  default  in  the  payment,  at  maturity 
of  any  one  of  the  notes  given  for  the  deferred  payments  of 
the  purchase  price,  his  administrator  may  bring  an  action 
•  to  foreclose  without  waiting  for  the  maturity  of  the  last 
note.    McQueen  v.  Smithy  569. 

6.  When  a  vendor  in  a  contract  to  convey  land  has  only  a 

defective  title,  and  his  vendee  buys  up  the  outstanding 
claims  for  the  purpose  of  forestalling  such  vendor  and  pre- 
venting ills  complying  with  his  contract,  such  vendee  can 
only  recover  what  he  actually  paid  for  the  outstanding 
claims.    Bar  cello  v.  Hap  good,  712. 

VENUE  OF  ACTION  AGAINST  ADMINISTRATOR,  749. 

VENIRE  DE  NOVO,  495. 

VERDICT,  Cures  Error  When  : 

Where  a  cat»e  arises  which  the  judge  should  decide  upon  the 
evidence,  without  submitting  ii  to  the  jury,  but  he  does 
submit  it  to  the  jury,  and  their  verdict  accords  with  what 
the  judge  should  have  decided,  the  verdict  cures  the  error. 
Hinshaw  v.  Railroad,  1047. 

Directed  by  Judge,  1  : 

Where  the  party  upon  whom  rests  the  burden  of  proof  fails  to 
produce  evidence,  or  that  which  h^  does  produce  amounts 
to  a  mere  scintilla  of  proof,  the  judge  should  direct  a  ver- 
dict against  him.     Oakley  v.  Tate,  361. 

VERDICT  OF  JURY  : 

A  verdict  tinding  defendant  guilty  of  negligence,  the  plaintiff 
guilty  of  contributory  negligence,  and  that  plaintiff  was 
entitled  to  recover  a  certain  sum,  entitles  the  defendant  to 
judgment  against  the  plaintiff.    Baker  v.  Railroad,  1016. 
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VOID  JUDGMENT : 

A  judgment  void  for  want  of  juriBdiction  of  the  subject  mat- 
ter cannot  conclude  any  person,  whether  a  party  or  a 
stranger,  and  may  be  collaterally  attacked.  Springer  v. 
Shavener,    38. 

Waiver,  868 : 

A  general  appearance  waives  irregularity  in  the  service  of  the 
summons.    Moody  v.  Moody ^  926. 

Of  Conditions  in  Contract,  1056. 

Of  Right  of  Trial  by  Jury,  265. 

WARRANTY,  Action  for  Breach  of : 

1.  An  allegation  in  a  complaint  in  an  action  for  breach  of 

warranty  that  ^*  there  was  and  is  a  breach  of  defendant's 
contract  of  warranty  aforesaid''  is  a  defective  statement 
of  a  good  cause  of  action,  in  that  it  does  not  allege  in  what 
the  breach  consisted,  as  by  a  specific  allegation  of  ouster. 
Mizzell  V.  Ruffin,  69. 

2.  Where,  in  an  action  for  breach  of  warranty,  the  answer  to 

a  complaint  containing  a  defective  statement  of  a  good 
cause  of  action  is  framed  on  the  idea  that  the  averment  of 
ouster  was  suflficiently  stated,  denies  the  ouster  and  pleads 
the  statute,  it  is  a  clear  case  of  aider.     1  hid, 

8.  Where,  in  trial  of  an  action  for  breach  of  warranty  in  a 
lionveyance  of  right  to  cut  timber,  it  appeared  that  the 
plaintiffs  learned  o/  the  defect  in  their  title  more  than  ten 
years  before  action  brought,  but  were  not  interfered  with, 
and  stopped  of  their  own  accord,  and  afterwards,  within  a 
year  before  bringing  the  action,  they  resumed  work,  but, 
in  obedience  to  notice  from  the  true  owner,  desisted,  and 
the  owner  took  possession  under  his  superior  title  ;  Held, 
that  the  ouster  took  place,  not  when  the  plaintiff  stopped 
work  of  his  owij  accord,  but  when  he  did  so  upon  being 
warned  to  quit,  and  the  statute  began  to  run  from  that 
time.      Ibid. 

4.  Where,  in  a  contract  of  sale  of  stock  in  an  incorporated 
conjpany,  there  was  a  warranty  by  the  seller  as  to  the  con- 
dition of  the  company,  and  also  a  further  clause  in  the 
nature  of  a  defeasance  that  the  buyer  might  have  the  rep- 
resentations examined  into,  the  fact  that  the  buyer  did 
not  avail  himself  of  the  privilege  of  making  the  investiga- 
tion, but  accepted  and  paid  for  the  stock,  did  not  deprive 
him  of  his  right  to  recover  on  the  warranty.  Blacknall  v 
Rowland^  418. 
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WARRANTY,  Breach  of : 

The  warranty  in  a  conveyance  of  the  right  to  cut  standing 
timber  is  a  real  and  not  a  personal  warranty,  and  the 
breach  arises  upon  the  ouster,  and  not  upon  the  making 
of  the  defective  warranty.    Mizzell  v.  Ruffln^  69. 

WATER-COURSES,  Obstruction  by  Railroad  : 

1.  A  railway  company  that  has  constructed  its  road  under  law- 
ful authority  creates  neither  an  .abatable  public  nuisance 
nor  a*  con  tinning  private  nuisance  by  failing  to  leave  suf- 
ficient space  between  embankments,  or  by  n^eans  of  cul- 
verts for  the  passage  of  water  of  running  streams,  in  case 
of  any  rise  in  the  streams  that  might  be  reasonably 
expected,  and  injury  due  to  that  cause  may  be  compen- 
sated for  by  the  assessment  of  present  and  prospective 
damages  in  a  single  action.     Ridley  v.  Railroad^  996. 

^.  It  is  a  legal  ri^ht  of  either  plaintiflT  or  defendant  to  elect 
to  have  permanent  damages  assessed  in  such  an  action 
upon  demand  made  in  the  pleading,  and  when  neither 
makes  the  demand  the  judgment  may  be  pleaded  in  bar  of 
any  subsequent  action.  The  defendant  is  required  to  set 
up  this  or  any  other  equity  upon  which  he  relies  as  well  as 
to  prove  the  averment  on  the  trial.  But  where  the  plaint- 
iff is  allowed  without  objection  to  have  such  damage 
apportioned  the  judgment  is  not  a  bar,  and  either  party  to 
a  subsequent  suit  involving  the  same  question  may 
demand  that  both  present  and  prospective  damages  be 
assessed,  and  upon  proof  of  a  previous  partial  assessment 
the  jury  may  consider  that  fact  in  diminution  of  the  per- 
manent damage.     I  bid, 

8.  The  measure  of  damages  is  the  difference  in  the  value  of  the 
plaintiff^s  land,  with  a  railway  constructed  as  it  is,  and 
what  would  have  been  its  value  had  the  road  been  skill- 
fully constructed.    1  hid, 

WIDOW : 

Possession  of  land  bv  a  widow  is  not  adverse  to  the  heirs  of 
her  husband.     Eoerett  v.  Netcton,  919. 

WIDOW'S  CLAIM  TO  ALLOWANCE  : 

A  widow's  claim  to  her  year's  allowance  has  priority  over  all 
other  claims  against  a  decedent's  estate  except  such  as  are 
secured  by  specific  liens  on  property,  even  over  funeral 
expeifses  and  costs  of  administration.  Denton  v.  Tyson, 
542. 
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WIFE: 

A  wife  abandoDed  by  her  husband  may,  under  Section  1882  of 
The  Code,  convey  her  land  without  his  assent.  Hall  v. 
Walker,  877. 

WIPE'S  EARNINGS,  986. 

WILL,  Construction  of: 

1.  Where  a  father,  aftier  providing  by  devise  of  lands  in  fee 

for  several  children,  devised  other  land  to  each  of  two 
remaining  children,  in  consideration  of  which  they  were  to 
have  the  care  and  support  of  an  imbecile  brother  not 
otherwise  provided  for  in  the  will ;  Held,  that  the  lands 
devised  to  the  two  sons  were  charged  with  the  support  of 
the  imbecile  brother.     Outland  v.  Outland,  138. 

2.  In  such  case,  purchasers  of  the  lands  from  the  devisees  took 

the  same  subject  to  the  charge,  whether  they  had  actual 
notice  or  only  the  constructive  notice  of  the  will  under 
which  they  derive  title.    Ibid, 

8.  A  testator  devised  as  follows  :  '*  I  give  to  my  beloved  wife 
*  *  *  all  my  property  of  every  description,  to  keep  and 
hold  together  for  her  use  and  the  use  of  my  children,  after 
my  just  debts  are  paid ;  "  Hel  ,  that  the  widow  holds  the 
estate  during  her  life  as  trustee  for  her  own  use  and  the  use 
of  the  children,  and  has  no  power  to  sell  or  convey  any 
estate.     Crudup  v.  Holding,  222. 

4.  However  inartificial  the  language  employed  in  an  instru- 

ment propounded  as  a  last  will  and  testament,  if,  upon 
examination  of  the  whole  instrument,  it  appears  that  it 
was  the  purpose  of  the  maker  to  give  expression  to  his 
wishes  as  to  the  disposition  of  the  whole  or  any  part  of  his 
property,  to  take  effect  after  his  death,  it  will  be  regarded 
as  a  will  unless  the  statutory  requisites  as  to  execution  and 
attestation  have  been  disregarded.    Alston  v.   Davis,  202. 

5.  If  the  language  used  by  the  writer  of  a  letter  shows  an  evi- 

dent intent  to  make  a  disposition  of  his  property  to  the 
person  addressed,  after  the  writer's  death,  it  is  a  reasonable 
inference  that  the  letter,  transmitted  by  mail  to  one  so 
deeply  interested  in  preserving  it,  was  sent  by  the  writer 
for  safe-keeping  as  his  will,  although  the  addressee  was  not 
specially  requested  to  preserve  it  as  such.     Ibid. 
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6.  Where  a  brother,  living  in  Texas,  where  he  had  gone  from 

North  Carolina  for  his  health,  wrote  to  his  sister  living  in 
North  Carolina,  and  after  expressing  sorrow  for  her  in  her 
financial  affairs,  which  required  the  sale  of  her  portion  of 
the  land  inherited  from  her  father,  stated  in  regard  to  his 
own  portion  that  he  intended  to  build  on  it  when  he  got 
old,  and  added  :  *'  If  I  die  or  get  killed  in  Texas,  the  place 
must  belong  to  you  and  I  would  not  want  you  to  sell  it," 
and  further  directed  his  sister  tp  collect  and  retain  any 
moneys  that  might  be  due  him ;  Held^  that  the  letter  was 
good  as  a  holographic  will,  devising  the  land  to  the  sister, 
though  she  was  not  directed  to  preserve  the  letter  as  his 
will,  and  though  there  was  no  other  evidence  that  he 
intended  the  letter  as  a  will.    Ibid. 

7.  A  testator  devised  his  residuary  estate  to  his  executor  "  in 

trust  for  my  children  "  with  power  to  manage  the  estate 
for  the  best  interest  of  the  beneficiaries,  and  to  sell  the 
same,  or  any  part  thereof,  at  any  time  and  on  such  terms 
as  he  should  deem  best,  directing  that,  if  any  of  the  chil- 
dren were  dissipated,  they  should  receive  only  a  small  por- 
tion until  their  habits  became  improved,  and  that  the 
portion  due  testator's  daughters  should  be  given  to  them 
in  their  own  right,  *'  free  from  the  debts  and  liabilities  of 
their  husbands,  at  such  times  as  my  executor  may  deem 
best."  There  were  no  limitations  over  after  the  death  of 
the  children  or  any  of  them  ;  Held^  (1)  that  the  trust  is  a 
personal  one,  which,  if  the  trustee  should  die  before  the 
children,  would  at  once  be  extinguished  and  the  estate 
would  become  absolute  in  the  children  as  tenants  in  com- 
mon ;  (?)  that  such  trust  would  also  terminate  on  the 
death  ot  the  beneficiaries  during  the  trustee's  life,  inw^hich 
case  the  estate  would  vest  in  the  rejiresentatives,  legatees 
or  devisees  of  the  children  ;  (3)  that  the  death  of  one  of 
the  daughters  terminated  the  trust  as  to  her  share,  and 
vested  such  share  in  her  devisee,  who  is  entitled  to  an 
accounting.    Baker  v.  McAderiy  740. 

WILL,  Presumption  as  to  Intent  of  Maker  : 

The  law  presumes  that  one  who  undertakes  to  make  a  will 
does  not  intend  to  die  intestate,  as  to  any  part  of  his  prop- 
erty.    Blue  V.  Kilter,  580. 


14r68  INDEX. 


WITNESS : 

On  the  trial  of  a  crimiDal  action  against  a  husband,  in  which 
he  and  his  wife  were  witnesses  on  his  behalf,  it  was  error 
to  instruct  the  jury  that,  because  of  such  relationship  and 
the  witnesses^  interest  in  the  result  of  the  action,  the  jury 
should  carefully  scrutinize  the  testimony  and  receive  it 
with  grains  of  allowance,  without  adding  that,  if  the  jury 
believed  the  testimony  of  the  witnesses,  they  wete  enti- 
tled to  full  credit,  notwithstanding  their  relationship  and 
interest.    State  v.  Collins,  1203. 

Competency  of,  268 : 

1.  In  the  trial  of  an  action  against  a  surviving  partner  and 

the  administratrix  of  a  deceased  partner  on  a  note  pur- 
porting to  have  been  given  by  the  firm,  the  surviving 
partner  is  not  a  competent  witness  (by  reason  of  Sec.  590 
of  The  Code)  to  prove  the  partnership  or  that  the  deceased 
•consented  to  the  borrowing  of  the  money  and  execution 
of  the  note  therefor.     Lyon  v.  Fender,  147. 

2.  In  such  CAse  the  witness  would  be  testifying  *'  in  his  own 

interest, ^^  since,  if  judgement  should  be  rendered  against 
both  himself  and  the  defendant  as  administrator  of  the 
deceased  partner,  (instead  of  against  himself  alone,)  he 
could,  by  paying  off  the  judgment,  have  contribution  fro  m 
the  estate  of  his  deceased  father.     Ibid. 

Contradiction  of  One's  Own  : 

While  a  party  cannot  discredit  his  own  witness,  still  he  can 
show  the  facts  to  be  different  from  those  testified  to  by 
such  witness.    State  v.  Mace,  1244. 

WITNESS  FEES : 

Where  several  actions  pending  in  a  court  were  consolidated 
into  one  at  the  return  term,  and  at  a  subsequent  term 
there  was  an  entry  of  '*  judgment  against  both  parties, 
plaintiffs  and  defendants,  for  their  costs  in  each  case,''  the 
witnesses  summoned  were  entitled  to  prove  but  one  attend- 
ance and  in  one  action,  and  but  one  bill  of  costs  could  be 
taxed.     Mills  ('ompaiiy  v.  Lytle,  837. 

WITNESS,  May  Refresh  Memory,  When  : 

A  witness  who  proposes  to  testify  as  to  dying  declarations  can 
refresh  his  memory  by  looking  at  a  deposition  of  deceased, 
taken  in  his  presence,  although  such  deposition  is  not 
competent  as  evidence  in  chief.     It  is  not  essential  in  cases 
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of  this  kind  that  the  witness  should  himself  have  written 
the  matter  from  which  he  is  to  refresh  his  memory.  State 
V.  Finley,  1161. 

WITNESS,  "  Opening  the  Door'^  Under  Code,  Section  590  : 

1.  When  a  personal  representative  **  opens  the  door  "  by  testify- 

ing to  a  transaction,  &c.,  it  is  not  his  province,  but  that  of 
the  court,  to  decide  what  testimony  of  the  adverse  party 
may  come  in.     Cheatham  v.  Bohbitt,  343. 

2.  In  an  action  by  an  administrator  for  the  price  of  goods 

alleged  to  have  been  sold  and  delivered  by  his  intestate  to 
defendant,  the  plaintiff  may  testify  to  the  delivery  of  the 
goods  to  defendant  and  not  thereby  '*open  the  door," 
because  the  delivery  is  an  independent  fact.  But,  a  pur^ 
chase  being  the  result  of  negotiations  between  the  parties, 
if  plaintiff  testify  that  defendant  purchased  the  goods  from 
his  intestate  he  thereby  makes  it  competent  for  defendant 
to  testify  to  conversations  and  transactions  between  him- 
self and  plaintiff^B  intestate  which  negative  a  sale  and  pur- 
chase, but  tend  to  establish  a  bailment  with  intent  to. 
defraud  the  creditors  of  the  alleged  vendor.    Ibid, 

Opinion  of  : 

A  witness  will  not  be  permitted  to  give  his  opinions  as  to 
whether  negligence  existed  or  not,  or  whether  a  thing  was 
done  in  a  negligent  manner,  as  that  would  be  to  invade  the 
province  of  the  jury.     Tillett  v.  Railroad,  1081. 

Prosecutor  and  Defendant,  1250. 

WRIT  OF  POSSESSION,  Enforced  by  State  Militia,  112. 

WRITTEN  AND   PRINTED   PARTS   OF  CONTRACT,   Which 
Control : 

Where  there  is  a  conflict  between  the  written  part  of  a  policy 
of  insurance  and  the  printed  part,  the  former  will  govern.. 
Johnston  V.  Insurance  Company,  643. 
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